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KEY  TITLES 

Give  the  formal  parts  of  pleadings  in  each  particular  juris- 
diction, furnishing  the  method  of  making  the  forms  in  the 
other  titles  of  general  application.  Thus,  to  adapt  the  New 
York  complaint.  Form  No.  4999,  to  use  in  California,  turn  to 
the  Key  Title  COMPLAINTS,  and  substitute  the  formal 
parts  of  the  California  complaint  as  given  in  Form  No.  5910 
for  the  formal  parts  in  Form  No.  4999,  and  the  complaint 
becomes  good  for  California.  In  the  same  manner,  this 
form  may  be  used  in  other  jurisdictions.  Again,  take  the 
Michigan  bill,  Form  No.  6638;  to  adapt  this  bill  to  use  in 
another  jurisdiction,  as  for  example  in  the  District  of  Colum- 
bia, turn  to  Form  No.  4268  in  the  Key  Title  BILLS  IN 
EQUITY  and  substitute  the  formal  parts  there  given  for  the 
formal  parts  in  Form  No.  5638.  In  like  manner,  any  declara- 
tion, as  for  instance  the  Illinois  precedent.  Form  No.  6875, 
may  be  readily  transformed  into  a  declaration  for  use  in 
another  jurisdiction  by  referring  to  the  Key  Title  DEC- 
LARATIONS for  the  formal  parts.  The  Key  Titles 
are  AFFIDAVITS,  ANSWERS,  BILLS  IN  EQUITY, 
COMPLAINTS,  CRIMINAL  COMPLAINTS,  DECLA- 
RATIONS, DEMURRERS,  INDICTMENTS,  INFOR- 
MATIONS IN  CRIMINAL  CASES,  JUDGMENTS 
AND  DECREES,  MOTIONS,  NOTICES,  ORDERS, 
PETITIONS,  PLEAS,  REJOINDERS  AND  SUBSE- 
QUENT PLEADINGS,  REPLICATIONS  AND  RE- 
PLIES, VERIFICATIONS,  WARRANTS  OF  ARREST. 
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SUPERSEDEAS    AND   STAY  OF 
PROCEEDINGS. 

By  Harold  N.  Eldridge. 

I.  Supersedeas  and  stay  of  proceedings,  2. 

1.  In  Civil  Proceedings^  2. 

a.   Pending  Transfer  of  Cause  from  Inferior  to  Superior 
I  Court,  2. 

(j^  In  General,  2, 

(a)  Petition  for  Supersedeas,  2. 
(J?)  Order,  3. 

aa.  Denying  Supersedeas,  3. 
i)b.  Granting  Supersedeas,  3. 
{/)    Writ  of  Supersedeas,  3. 

(2)  By  Appeal,  5. 

(a)  For  Stay  of  Proceedings,  5, 
aa.  In  Getieral,  5. 

(aa)  Notice  of  Motion,  5. 
\bb)  Affidavit,  5. 
{cc)  Order  Staying,  5. 
bb.  From  Court  of  Chancery  to  Court  of 
Appeals,  6. 
(aa)  Petition,  6. 
{bb^  Order  Staying,  9. 
(^)  For  Supersedeas,  10. 

aa.  Order  for  Writ  of  Supersedeas,  10. 
^<^.   Certificate,  Order  or  Writ  of  Super' 
sedeas,  10. 

(3)  By  Certiorari,  13. 

(a)  Affidavit  for  Supersedeas,  13. 
(/^)   JFr/V  ^/  Supersedeas,  14. 

(4)  ^j'  Writ  of  Error,  16. 

(a)  Notice  of  Filing  of  Bond  to  Stay  Proceed- 
ings, 16. 
(<^)  Order  to  Shotv  Cause  Why  Proceedings  should 

Not  be  Stayed,  16. 
(<:)  Order  for  Writ  of  Supersedeas,  17. 
(</)  Certificate  or  Writ  of  Supersedeas,  17. 
^,  Pending  Proceeding  for  Neiv  Trial,  19. 
^.   Pending  Proceeding  to  Review  Jtidgment,  20. 
d.  Pending  Payment  of  Costs  in  Prior  Action  for  the  Same 
Cause,  21. 

(i)  Affidavit  for  Stay,  21. 
(2)  Order  for  Stay,  22. 
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19590.  SUPERSEDEAS  AND  STAY  19590. 

e.  Stay  of  Suit  in  Lo7ver  Court  Pending  Leave  Obtained  from 

Chancery  Court  to  Bring  Such  Suit,  22. 

f.  Stay  of  Execution,  23. 

(i)  Affidavit  for  Stay,  23. 

(2)  Stay  Bond  or  Recognizance,   24. 

((/)  ///  Justice' s  Court,  24, 
(/^)  In  Courts  of  Record,  28. 

(3)  Stay  of  Execution,  29. 
8.   In  Criminal  Prosecution,  30. 

a.  Supersedeas  Bond  Pending  Appeal,  30. 

b.  Certificate  of  Supersedeas  Pending  Appeal,  31. 
II.   VACATION  OF  STAY  OF  PROCEEDINGS,  31. 

CROSS-REFERENCES. 

For  Forms  of  Bonds  and  Undertakings  Superseding  and  Staying  Pro- 
ceedings on  Appeal  and  Error,  see  the  title  BONDS  AND 
UNDERTAKINGS   ON  APPEAL  AND   ERROR,   vol. 

3,   P-  ^ZZ- 

For  other  Forms  relating  to  Supersedeas  in  Certiorari  Proceedings,  see 
the  title  CERTIORARI,  vol.  4,  Forin  No.  sjj2  et  seq. 

For  Form  of  Order  Staying  Proceedings  Pending  Application  for  Change 
of  Venue,  see  the  title  CHANGE  OF' VENUE,  vol.  4,  Form 
No.  5576. 

For  Forms  Staying  Proceedings  Pending  Security  for  Costs,  see  the  title 
COSTS,  vol.  5,  p.  757. 

For  Forms  Staying  Proceedings  by  Injunction,  see  the  title  INJUNC- 
TIONS, vol.  9,  p.  822. 

See  also  the  GENERAL  INDEX  to  this  work. 


I.  Supersedeas  and  stay  of  proceedings. 

1.  In  Civil  Proceeding's. 

a.  Pending  Transfer  of  Cause  from  Inferior  to  Superior  Court. 

(1)  In  General. 

{a)  Petition  for  Supersedeas  }■ 

Form  No.  19590.' 

To  the  Circuit  Court  for  the  County  of  Arbemarle: 

The  petition  of  Richard  Roe  respectfully  represents,  that  he  is 
aggrieved  by  a  final  judgment  of  the  County  Court  of  Albemarle 
county,  rendered  on  the  tenth  day  of  May,  a.  d,  19^^,  in  an  action 

1.  For  the  formal  parts  of  a  petition  in  petition  set  out  in  Robinson's  F.  (Va.) 
a  particular  jurisdiction    see   the    title     37 t. 

Petitions,  vol.  13.  p.  887.  Certificate  of  Counsel.  —  In  Robinson's 

2.  Virginia.  —Code  (1887),  §  3454  F.  (Va  )  371,  this  certificate  of  counsel 
€t  seq.  is  set  out: 

This    is    substantially   the   form    of         "I,    Oliver   Ellsworth,    an    attorney 
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of  (^stating  action),  vihtrtm  John  Doe  was  plaintiff  and  the  said 
Richard  Roe,  defendant.  A  transcript  of  the  record  of  the  judg- 
ment complained  of  is  herewith  presented,  by  which  it  will  be  per- 
ceived that  the  case  is  as  follows:  {Here  state  the  case).  Your  peti- 
tioner assigns  the  following  errors^  in  the  said  judgment:  (^Here  set 
them  forth).  And  for  the  said  errors  he  prays  a  writ  of  supersedeas 
to  the  judgment  aforesaid. 

Richard  Roe. 
By  Oliver  Ellsworth^  his  Counsel. 

{h)  Order.^ 
aa.  Denying  Supersedeas. 

Form  No.  19591.^ 
(Robinson's  F.  (Va.)  371.) 

{Title  of  cause  as  in  Form  Mo.  6531.) 

Richard  Roe  preferred  a  petition  for  a  writ  of  supersedeas  to  a 
judgment  of  the  County  Court  of  Albemarle  rendered  on  the  tenth 
day  of  May,  a.  d.  i^02,  in  an  action  of  {stating  action),  whtx tin  John 
Doe  was  plaintiff  and  the  said  Richard  Roe,  defendant,  with  a  certifi- 
cate of  counsel  practicing  in  this  court,  that  in  his  opinion  there  is 
sufficient  matter  for  reversing  the  judgment  complained  of,  and 
also  with  a  transcript  of  the  record  of  the  said  judgment  annexed  to 
the  said  petition.  Whereupon  the  said  transcript  of  the  record  being 
seen  and  inspected,*  the  court  deems  the  judgment  complained  of 
plainly  right,  and  doth  therefore  deny  the  writ  of  supersedeas  prayed 
for. 

bb.  Granting  Supersedeas. 

Form  No.  19592.'  s 

(Robinson's  F.  (Va.)  372.) 

{Commencing  as  in  Form  No.  19591,  and  continuing  down  to  *)  the 
court  is  of  the  opinion  that  there  is  reasonable  doubt  of  the  justice  of 
the  judgment  complained  of,  fit  and  proper  to  be  argued  and  con- 
sidered, and  doth  therefore  allow  the  writ  of  supersedeas  prayed 
for.  But  before  the  issuing  of  the  said  writ,  the  said  Richard  Roe, 
or  some  responsible  person,  is  to  enter  into  bond,  with  sufficient 
security,  in  the  penalty  of  %1000.00,  with  condition  to  pay  the  amount 
of  the  recovery,  and  all  costs  and  damages  which  may  be  awarded, 
in  case  the  judgment  be  affirmed. 

{c)  Writ  of  Supersedeas.* 

practicing  in  the  Circuit  Court  for  the  2.  For  the  formal  parts  of  an  order  in 

county  of  Albemarle,  do  certify  that  in  a  particular  jurisdiction   see   the  title 

my  opinion   there   is   sufficient  matter  Orders,  vol.  13,  p.  356. 

for  reversing  the  judgment  complained  3.   Virginia.  —  Code    (1887),    §   3454 

of  in  the  foregoing  petition."  et  seq. 

1.   Errors   Assigned.   —  The    petition  4.  For  the  formal  parts  of  a  writ  in  a 

must  assign  errors.     Va,  Code  (1887),  particular    jurisdiction    see    the    title 

§  3464.  Writs. 
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Form  No.  19593.' 

The   Commonwealth  of  Virginia  to  the   Sheriff  of   the   County   of 
Albemarle^  Greeting: 

We  command  you  that  from  all  further  proceedings  on  a  judgment 
of  the  County  Court  of  the  county  oi  Albemarle,  rendered  on  the  tenth 
day  of  May,  \g02,  in  an  action  of  {stating  action)  between  /o/in  Doe, 
plaintiff,  and  Richard  Roe,  defendant,  whereby  it  was  considered 
\.\\dX  {stating  the judgment')yo\x  altogether  supersede;  which  judgment 
before  our  Circuit  Court  for  the  said  county  of  Albemarle,  for  cause  of 
error  in  the  same  to  be  corrected,  on  the  petition  of  the  said  Richard 
Roe,  we  have  caused  to  come,  he,  the  said  Richard  Roe,  having  given 
security  to  prosecute  with  effect,  and  if  the  judgment  aforesaid  shall 
be  affirmed,  to  pay  the  same  and  all  such  damages  and  costs  as 
may  be  awarded.  We  also  command  you  that  you  give  notice  to  the 
sdi\d  John  Doe  that  he  be  before  the  judge  of  our  said  Circuit  Court, 
at  the  court-house,  on  the  first  day  of  the  next  term,  then  and  there 
to  have  a  rehearing  of  the  whole  matter  in  the  judgment  aforesaid 
contained.     And  have  then  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  the  court-house, 
the  twelfth  day  of  May,  ig02,  and  in  the  one  hundred  and  twenty-sixth 
year  of  the  commonwealth. 

Calvin  Clark, 
Form  No.  19594.* 

The  State  QiWest  Virginia  to  the  Sheriff  of  Jefferson  County,  Greeting: 
We  command  you  that  from  all  further  proceedings  on  a  decree 
rendered  by  the  Circuit  Court  of  Jefferson  county,  on  the  tenth  day 
of  April,  iS98,  in  a  cause  in  which  John  Doe  was  plaintiff  and  Richard 
Roewa&  defendant,  you  altogether  supersede;  which  decree  before  the 
judges  of  our  Supreme  Court  of  Appeals,  at  Charleston,  in  said  county, 
for  cause  of  error  in  the  same  to  be  corrected  on  the  petition  of  the 
said  Richard  Roe  (or  John  Doe)  we  have  caused  to  come.  We  also 
command  you  that  you  give  notice  to  the  said  John  Doe  (or  Richard 
Roe)  that  he  be  before  the  judges  of  our  said  Supreme  Court  of 
Appeals  dit  the  place  provided  by  law,  on  the  first  Monday  in  June 
next,  then  and  there  to  have  a  rehearing  of  the  whole  matter  in  the 
decree  aforesaid  contained.     And  have  then  there  this  writ. 

Witness,  J.  A.  Holley,  clerk  of  our  said  Supreme  Court  of  Appeals^ 
the  first  day  of  May,  iS98,  and  in  the  thirty-fifth  year  of  the  state. 

/.  A.  Holley,  Clerk. 

Memo.  —  This  writ  is  not  to  take  effect  until  the  petitioner  or 
some  other  person  shall  execute  before  the  clerk  of  the  Circuit  Court 
oi  Jefferson  county,  bond  with  good  personal  security,  in  the  penalty 
of  one  thousand  dollars  {$1,000),  conditioned  as  the  law  directs. 

Teste:  /.  A.  Holley,  Clerk. 

1.  Vtrglma.  —  Code  (1887),  §  3454  et  supersedeas  set  out  in  Robinson's  F- 
sff.  (Va.)  373- 

Tiiis    is    substantially    the    writ    of        2.    IVes/  Virginia.  —  Code   (1899),    c. 

135.  §  12. 
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(2)  By  Appeal. 

(a)  For  Stay  of  Proceedings. 

aa.  In  General. 

ifld)  Notice  of  Motion, ' 

Form  No.  19595.* 

(^Title  of  court  and  cause  as  in  Form  No.  lJi25J^.) 

Take  notice  that,  on  the  affidavit  of  which  a  copy  is  herewith 
served,  and  {enumerating  any  of  the  pleadings  or  proceedings  filed  or 
served  and  relied  ttpon^,  \.\\Q  undersigned  will  move  this  court,  at  a 
special  term  thereof,  to  be  held  at  the  county  court-house  in  the  city  of 
New  York,  on  the  twentieth  day  of  May,  i()02,  at  ten  o'clock  in  the 
forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
staying  all  proceedings  on  the  part  of  the  respondent  under  the  order 
(or  judgmenf)  entered  herein,  on  the  tenth  day  of  May,  i^02,  (or 
describe  the  nature  of  the  order,  if  necessary  to  identify  it)  until  the 
decision  of  the  Appellate  Division  of  this  court  upon  the  appeal  taken 
from  the  said  order  {pv judgment)  by  the  appellant,  or  for  such  other 
relief  as  may  be  just. 

(^Signature,  date  and  address  as  in  Form  No.  14^54.) 

{bb)  Affidavit.^ 

Form  No.  19596.' 

(  Title  of  court  and  cause  and  venue  as  in  Form  No.  18020.') 
Richard  Roe,  being  duly  sworn,  says: 

1.  That  he  is  the  defendant  in  the  above  entitled  action. 

2.  That  on  the  tenth  day  of  May,  \<^02,  an  order  was  entered  in 
this  action,  at  a  special  term  of  this  court,  directing  deponent  to 
deliver  to  the  plaintiff  certain  property  alleged  to  be  in  deponent's 
custody  or  control  {or  otherivise,  describing  the  order). 

3.  That  the  value  of  said  property  does  not  exceed  three  thousand 
dollars. 

4.  That  deponent  intends  in  good  faith  to  (or  has  perfected  an) 
appeal  from  said  order,  and  will  suffer  serious  inconvenience  and 
loss  if  proceedings  under  the  said  order  are  not  stayed  until  the 
decision  of  the  appeal  {stating  briefly  ho7v  and  why). 

(^Signature  and  Jurat  as  in  Form  No.  18020.) 

{cc)  Order  Staying.* 

1.  For  the  formal  parts  of  a  notice  of  in  a  particular  jurisdiction  see  the  title 
motion  in  a  particular  jurisdiction  see     Affidavits,  vol.  i,  p.  548. 

the  title  Motions,  vol.  12,  p.  938.  4.  For  the  formal  parts  of  an  order  in 

2.  New  York.  —  Code  Civ.  Proc,  §  a  particular  jurisdiction  see  the  title 
1351.  Orders,  vol.  13,  p.  356. 

3.  Fpr  the  formal  parts  of  an  affidavit 
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19597.  SUPERSEDEAS  AND  STAY  19598. 

Form  No.  19597.' 

{Commencement  as  in  Form  No.  6957.) 

Ordered,  that  all  proceedings  on  the  final  judgment  rendered  by 
the  special  term  of  this  court  in  this  action  be  and  the  same  are 
hereby  stayed  pending  an  appeal  from  said  judgment  to  the  Appellate 
Division  of  this  court  upon  the  said  defendant  executing  and  filing 
with  the  clerk  of  this  court  within  {stating  number  of  days)  from  the 
date  hereof  an  undertaking,  with  two  sufficient  sureties,  justifying 
the  same  in  the  usual  manner,  if  excepted  to,  such  undertaking  to  be 
served  by  copy  upon  the  plaintiff  and  conditioned  {Here  state  terms 
of  the  condition). 

{Signature  as  in  Form  No.  6957.) 

bb.  From  Court  of  Chancery  to  Court  of  Appeals. 
(ad)  Petition,'^ 

Form  No.  19598. 

(Precedent  in  Thompson  v.  M'Kim,  6  Har.  &  J.  (Md.)  321.)' 

To  the  Honorable  the  Judges  of  the  Court  of  Appeals  for  the  Western 
Shore : 
The  petition  of  Hugh  Thompson,  of  the  city  of  Baltimore,  respect- 
fully showeth,  that  a  certain  bill  of  complaint  was  heretofore  exhibited 
in  the  Court  of  Chancery  against  your  petitioner  and  a  certain  John 
Bell,'m  which  said  bill  of  complaint  a  certaXn  John  AF Kim,  Junior, 
and  Thomas  L.  Emory,  Junior,  etc.,  are  named  as  complainants;  and 
in  which  said  bill  of  complaint  it  is  alleged  that  a  large  sum  of 
money,  paid  by  a  certain  Marcus  Heyland  to  your  petitioner,  must  be 
considered  as  deposited  with  him  for  the  use  of  the  above  named 
complainants,  excepting  from  such  use  the  above  named  M'Kim  and 
Emory,  and  in  which  said  bill  of  complaint  it  is  prayed  that  your 
petitioner  may  be  compelled  to  pay  the  money,  so  received  by  him, 
to  the  said  M'Kim  and  Emory,  for  the  use  of  the  other  parties  named 
as  complainants  in  the  said  bill  of  complaint.  That  this  petitioner 
hath  answered  the  said  bill  of  complaint,  and  in  his  answer  denied 
that  he  received  the  said  sum  of  money  for  the  use  of  the  aforesaid 
complainants,  or  any  of  them;  and  also  averred  that  he  received  the 
said  sum  of  money  from  the  said  Heyland  in  payment  of  a  debt  due 
to  your  petitioner  from  a  certain  mercantile  house  trading  under  the 
firm  of  William  and  John  Bell  cr'  Co.,  which  said  denial  and  aver- 
ment your  petitioner  still  insists  are  both  true.  That  certain  other 
and  further  proceedings  were  had  in  the  said  cause;  and  pending  the 
said  suit,  and  before  the  proofs  of  this  defendant  were  taken,  and 
before  this  said  cause  came  to  a  final  hearing,  the  honorable  the 
chancellor,  by  an  interlocutory  and  decretal  order,  made  on  the 
twelfth  day  of  February,  in  the  year  eighteen  hundred  and  twenty-five, 

1.  New  York.  —  Code  Civ.  Proc,  §  3.  An  order  was  passed  in  this  case 
1351-  staying   further  proceedings    pending 

2.  For  the  formal  parts  of  a  petition     the  appeal, 
in  a  particular  jurisdiction  see  the  title 
Petitions,  vol.  13,  p.  887. 
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decided  that  the  said  sum  of  money,  paid  to  your  petitioner  by  the 
said  Heyland,  was  paid  for  the  use  of  the  creditors  of  the  said  Hey- 
land,  and  ordered  the  same  to  be  brought  into  the  Court  of  Chancery 
on  ih^  fourteenth  da.y  oi  Aj>rt7  last.  That  your  petitioner  appealed 
from  the  said  order  to  this  honorable  court,  and  immediately  on 
making  such  appeal  filed  his  appeal  bond,  with  sufficient  sureties,  in 
due  form  of  law,  and  procured  a  transcript  of  the  full  proceedings 
of  the  Court  of  Chancery,  under  the  hands  of  the  register  of  the  said 
court  and  seal  thereof,  and  also  hath  caused  the  same  to  be  trans- 
mitted to  this  honorable  court,  to  be  here  heard,  tried  and  deter- 
mined; and  also,  at  the  time  of  making  such  appeal,  your  petitioner, 
by  his  solicitor,  directed  and  required  of  the  aforesaid  register  to 
enter  a  memorandum  of  such  demand  of  appeal,  as  well  as  his  court's 
proceedings  as  in  the  fair  records  of  the  proceedings  of  the  Court 
of  Chancery.  That  the  said  appeal  was  demanded  in  the  manner 
hereinbefore  set  forth,  and  the  said  appeal  bond  filed  in  the  Court 
of  Chancery  before  the  time  limited  for  the  payment  of  the  money 
into  court,  by  the  said  order  of  the  honorable  the  chancellor.  All 
of  which  will  more  fully  and  at  large  appear  by  the  aforesaid  trans- 
cript now  remaining  in  this  honorable  court,  to  which  your  peti- 
tioner, for  greater  certainty,  prays  leave  to  refer.  Your  petitioner 
further  states,  that  after  the  above  mentioned  proceedings  were 
had,  the  honorable  the  chancellor  passed  another  order,  dated  May 
2d,  iS25,  in  the  following  words:  "It  is  ordered,  that  the  motion  of 
Hugh  Thompson  to  grant  an  appeal  from  the  order  of  this  (the  Chan- 
cery^ Court,  made  on  the  12th  February  last,  directing  him  to  bring 
a  certain  sum  of  money  into  court  as  herein  set  forth,  shall  be  and 
the  same  is  hereby  overruled  and  rejected,"  as  by  a  copy  of  the  said 
order,  contained  in  the  aforesaid  transcript,  will,  among  other  things, 
appear.  Your  petitioner  also  states  that  as  soon  as  he  was  apprised 
of  the  last  mentioned  order,  he,  with  all  convenient  speed,  to  wit,  on 
May  11th,  iS25,  presented  a  petition  to  the  honorable  the  chancellor, 
praying  him  to  suspend  all  further  proceedings  on  the  aforesaid 
order  of  February  12th,  until  the  meeting  of  this  honorable  court, 
and  offering  in  the  meantime,  in  addition  to  the  personal  security 
before  mentioned,  to  deposit  in  the  Court  of  Chancery  one  hundred 
thousand  doWsiVS  of  stock  of  the  .Bank  of  the  United  States,  now  worth 
in  the  market  an  hundred  and  twenty  thousand  doVids%',  and  your  peti- 
tioner, upon  such  securities,  for  the  ultimate  safety  of  the  money  in 
question,  besought  the  chancellor  to  suspend  proceedings  on  the 
order  first  herein  mentioned  until  the  meeting  of  this  honorable 
court,  to  whom  your  petitioner  is  advised  it  rightfully  belongs  to 
ascertain  and  determine  the  limits  established  by  law  to  their  juris- 
diction in  cases  of  appeal.  But  the  honorable  the  chancellor  rejected 
the  prayer  of  the  said  petition,  by  an  order  passed  on  the  12th  day 
oi  May,  i8^<5,  as  will  appear  by  a  copy  of  the  said  order  herewith 
filed,  marked  A;  and  moreover,  on  the  tenth  day  of  May,  iS25, 
ordered  an  attachment  against  your  petitioner,  for  not  complying 
with  the  order  of  February  12,  hereinbefore  mentioned,  and  from 
which  said  order  your  petitioner  had  appealed  in  the  manner  herein- 
before set  forth;  and  which  said  attachment,  issued  accordingly.  May 
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11th,  i825,  was  made  returnable  before  the  meeting  of  this  court, 
tJiat  is  to  say,  forthwith,  as  by  a  copy  of  the  said  attachment  here- 
with filed,  marked  -5,  will  appear.  Forasmuch  therefore  as  the  hon- 
orable chancellor  has  determined  to  enforce  the  aforesaid  order  of 
February  12th,  by  the  actual  imprisonment  of  your  petitioner,  not- 
withstanding his  appeal  from  the  same  in  the  manner  hereinbefore 
stated,  and  pending  his  said  appeal,  and  forasmuch  as  the  said 
appeal  and  bond,  given  in  the  manner  hereinbefore  stated,  operates, 
as  your  petitioner  is  advised,  to  suspend  the  jurisdiction  of  the  Court 
of  CJuxncery  on  the  matter  appealed  from,  pending  the  said  appeal, 
by  virtue  of  the  Act  of  Assembly  in  such  case  made  and  provided; 
and  forasmuch  also  by  the  general  principles  and  established  usage 
of  the  Court  of  Chancery  of  this  state,  independent  of  the  Act  of 
Assembly  aforesaid,  no  order  or  decree  ought  to  be  enforced  pend- 
ing an  appeal  from  such  order  or  decree,  and  forasmuch  also  as  the 
principles  of  equity  and  justice  do  not  in  this  case  require  that  the 
said  order  should  be  enforced  pending  the  said  appeal,  but  on 
the  contrary  require  that  the  same  should  be  suspended  until  the 
final  decision  of  the  cause,  for  the  following  reasons: 

I  St.  Because  the  execution  of  the  said  order  will  not,  and  cannot 
in  any  manner  benefit  the  complainants  in  any  event  of  the  cause, 
inasmuch  as  the  money  will  remain  a  dead  and  unproductive  fund  in 
the  Court  of  Chancery  \xxi\\\  the  ultimate  decision  of  the  case;  and 
inasmuch,  also,  as  the  money  in  controversy  is  already  abundantly 
secured  by  the  appeal  bond  given  by  your  petitioner,  and  he  is  ready 
and  willing,  and  has  offered,  and  continues  to  offer,  to  make  it  secure 
in  case  the  ultimate  decision  shall  be  against  him,  by  any  additional 
security  that  they  may  be  deemed  adequate  for  that  purpose. 

2d.  Because  the  execution  of  the  said  order  would  subject  your 
petitioner  to  needless  and  ruinous  sacrifices  on  his  part,  without 
any  possible  benefit  or  advantage  to  any  of  the  litigating  parties; 
and  in  the  event  of  an  ultimate  decision  in  his  favor,  will  moreover 
fix  upon  him  an  inequitable  and  certain  loss  of  the  interest  on  the 
large  sum  of  money  mentioned  in  the  aforesaid  order,  amounting  to 
more  than/<?«r  thousand  dollars  a  year,  and  for  which  he  can  obtain 
no  possible  redress. 

In  tender  consideration  whereof,  and  inasmuch  also  as  your  peti- 
tioner is  advised  that  the  said  order  of  February  12th  is  altogether 
erroneous,  and  contrary  to  the  principles  and  practice  of  the  Court 
of  Chancery,  may  it  please  the  court  to  grant  to  the  petitioner  an 
order,  or  such  other  process  as  they  may  deem  right,  to  be  directed 
to  the  Honorable  Theodore  Bland,  chancellor,  commanding  and 
enjoining  him  to  stay,  surcease  and  suspend  all  further  proceedings 
on  the  said  order  by  him  made  on  the  12th  day  of  February,  in  the 
year  eighteen  hundred  and  twenty-five,  while  the  aforesaid  appeal  is 
here  pending,  or  until  the  pleasure  of  this  honorable  court  shall  be 
known  in  the  premises.  And  your  petitioner,  as  in  duty  bound,  will 
pray,  and  so  forth. 

[Jeremiah  Mason,  Solicitor  for  Petitioner.]^ 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 

8  Volume  i8. 


J  9599.  OF  PROCEEDINGS.  19599. 

(bb)   Order  Staying} 

Form  No.  19599. 
(Precedent  in  Thompson  v.  M'Kim,  6  Har.  &  J.  (Md.)  334.) 

Western  Shore^  State  of  Maryland,  set. 

By  the  Court  of  Appeals,  June  Term,  \Z25. 

Whereas  it  appears  by  the  record  of  the  proceedings  of  this 
court  that  in  a  certain  suit  depending  in  the  Court  of  Chancery  for 
this  State,  in  yih\ch  John  M'Kim,  etc.,  are  complainants,  Six^d  Hugh 
Thompson  and  John  Bell  are  defendants,  an  order  was  passed  by  the 
chancellor,  bearing  date  the  12th  day  of  February,  18S6,  which  is  in  the 
following  words,  viz.:  (^Here  follows  the  chancellors  order').  And 
whereas  the  said  Hugh  Thompson  hath  appealed  from  the  said  order 
of  the  chancellor  to  this  court,  which  appeal  is  now  here  pending.  It 
is  thereupon,  this  11th  day  of  July,  in  the  year  \Z25,  upon  the  petition 
of  the  said  Hugh  Thompson,  the  above  named  appellant,  ordered  by 
the  Court  of  Appeals  for  the  Western  Shore,  that  all  further  proceed- 
ings in  and  upon  the  said  order,  and  all  process  to  inforce  the  same, 
be  stayed  and  suspended  in  the  Court  of  Chancery  until  the  said 
appeal  be  heard  and  determined  by  this  court;  Provided  the  said 
Hugh  Thompson  shall  file  in  the  Court  of  Chancery  a  bond  to  the  com- 
plainants in  the  Court  of  Charuery,  in  the  penalty  of  one  hundred  and 
fifty  thousand  dollars  current  money,  executed  by  the  said  Hugh 
Thompson,  with  sufficient  sureties  to  be  approved  by  the  chancellor, 
conditioned  that  if  the  said  Hugh  Thompson  shall  not  prosecute  with 
effect  the  appeal  by  him  made  and  now  depending  in  the  Court  of 
Appeals  for  the  Western  Shore,  from  an  order  passed  by  the  Court  of 
Charuery,  on  the  twelfth  day  of  February,  eighteen  hundred  and  twenty- 
five,  in  a  cause  of  that  court  depending,  in  which  John  M'Kim,  Junior, 
etc.,  are  complainants,  and  Hugh  Thompson  and  John  BelldiVQ  defend- 
ants, ordering  the  said  Hugh  Thompson  to  bring  into  the  said  court,  on 
or  before  the  fourteenth  day  of  April  then  next,  the  sum  of  thirty-nine 
thousand  five  hundred  and  seven  dollars  and  eighty-five  cents,  being  the 
value  of  eight  thousand  eight  hundred  and  eighty-nine  poundsy^z'^  shillings 
and  four  pence,  sterling,  money  of  England,  together  with  legal 
interest  thereon  from  the  first  day  of  January,  in  the  year  eighteen 
hundred  and  twelve;  and  shall  not  perform  and  fulfill  the  said  order 
in  case  the  same  shall  be  affirmed  by  the  Court  of  Appeals;  and  also  shall 
not  perform  and  comply  with  any  order  or  decree,  which  shall  be  made 
on  the  said  appeal  by  the  Court  of  Appeals,  and  also  shall  not  satisfy 
and  pay  to  the  said  complainants  all  costs  and  damages  that  shall  be 
awarded  by  the  Court  of  Appeals,  then  the  said  bond  to  be  and  remain 
in  full  force  and  virtue,  otherwise  of  no  effect.  And  it  is  further 
ordered  by  this  court  that  a  copy  of  this  order,  attested  by  the  clerk 
of  this  court,  and  certified  under  the  seal  thereof,  be  forthwith  trans- 
mitted by  the  clerk  to  the  Court  of  Chancery. 

1.  For  the  formal  parts  of  an  order  in  a  particular  jurisdiction  see  the  title 
Orders,  vol.  13,  p.  356. 
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{b)  For  Supersedeas. 

aa.  Order  for  Writ  of  Supersedeas.' 

Form  No.  19600. 

(Precedent  in  Tuttle  v.  Claflin,  66  Fed.  Rep.  8.) 

Theodore  A.  Tuttle^  Trustee  in  Insolvency  of  the  Elm  City  Com- 
pany, versus  John  Claflin,  as  Executor  of  the  Last  Will  and  Testament 
of  Horace  B.  Claflin,  deceased,  et  al.     In  Equity. 

Theodore  A.  Tuttle,  as  trustee  in  insolvency  of  the  Elm  City  Company, 
the  complainant  and  appellant  in  the  above  entitled  cause,  having 
moved  this  court  for  a  writ  of  supersedeas  directed  to  the  United  States 
Circuit  Court  for  the  southern  district  of  New  York,  staying  and  enjoin- 
ing said  court  from  taking  any  further  proceedings  herein  until  the 
decision  by  this  court  of  the  appeal  herein,  and  this  motion  coming  on 
to  be  heard  upon  the  petition  of  the  said  Theodore  A.  Tuttle,  trustee, 
[as  aforesaid,]  verified  January  10,  i895,  upon  the  record  on  appeal 
herein,  heretofore  filed  with  the  clerk  of  this  court,  and  upon  all  the 
proceedings  heretofore  had  herein,  and  after  hearing  Benjamin  F. 
Lee,  Esq.,  in  support  of  said  motion,  and  Edmund  Wetmore,  Esq.,  in 
opposition  thereto,  and  due  deliberation  having  been  had,  it  is 
adjudged  and  decreed  that  the  decree  entered  herein  in  the  United 
States  Circuit  Court  for  the  southern  district  of  New  York  on  the  10th 
day  oi  April,  iSP^,  is  a  final  decree,  from  which  an  appeal  properly 
lies  to  this  court;  and  it  is  further  ordered,  adjudged  and  decreed 
that  the  appeal  taken  herein  by  complainant,  and  allowed  on  the  5th 
day  of  October,  iS94^,  with  the  security  thereon  taken  and  approved, 
were  such  as  properly  to  operate  herein  as  a  supersedeas  to  stay  all 
proceedings  in  the  United  States  Circuit  Court  for  the  southern  district 
of  New  York  pending  the  hearing  and  decision  of  the  said  appeal, 
and  the  return  of  the  mandate  thereon;  and  it  is  further  ordered, 
adjudged  and  decreed  that  this  motion  for  a  writ  of  supersedeas  be, 
and  it  hereby  is,  granted;  and  it  is  further  ordered,  that  the  clerk  of 
this  court  be,  and  he  hereby  is,  directed  to  issue  such  writ  in  the 
form  hereto  annexed,  directed  to  the  United  States  Circuit  Court  for 
the  southern  district  of  New  York,  its  judges,  clerk  and  marshal, 
staying  and  enjoining  said  court,  its  judges,  clerk  and  marshal,  from 
taking,  or  suffering  to  be  taken  before  them,  any  further  proceedings 
herein  until  the  hearing  and  decision  by  this  court  of  the  appeal 
herein,  and  the  return  of  the  mandate  thereon;  and  it  is  further 
ordered  that  this  writ  be  served  by  lodging  the  same  in  the  office  of 
the  clerk  of  the  United  States  Circuit  Court  for  the  southern  district 
of  New  York. 

bb.  Certificate,  Order  or  Writ  of  Supersedeas.* 

1.  For  the  formal  parts  of  an  order  in  the  titles  Orders,  vol.  13,  p.  356; 
a  particular  jurisdiction  see   the  title     Writs. 

Orders,  vol.  13,  p.  356.  Precedent.  —  In   Bruscup   v.   Taylor, 

2.  For  the  formal  parts  of  an  order  or  26  Md.  410,  the  order  of  supersedeas 
writ  in   a    particular  jurisdiction  see     was  as  follows: 
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Form  No.  19601.* 

The  State  of  Alabama,  )  ^.      . .  ^       . 
T  or  /-        4.  \  Circuit  Court. 

Jefferson  County.  \ 

The  People  of  the  State  of  Alabama  to  Abraham  Kent,  Esquire,  one 

of  the  Justices  of  the  Peace,  and  Charles  Hatch,  a  Constable,  in 

and  for  said  County,  Greeting: 

Whereas,  in  a  certain  cause  lately  pending  before  you,  the  said 
justice  of  the  peace,  wherein  John  Doe  is  plaintiff  and  Richard  Roe, 
defendant,  judgment  has  been  given  by  you  against  the  said  Richard 
Roe,  as  it  is  said,  from  which  judgment  an  appeal  has  been  taken  by 
the  said  Richard  Roe  to  the  Circuit  Court  of  said  county,  and  a  bond 
duly  approved  and  filed  in  the  office  of  the  clerk  of  said  Circuit  Court. 

Therefore,  we  command  and  enjoin  you,  the  said  justice  of  the 
peace  and  constable,  to  suspend  all  further  proceedings  on  said  judg- 
ment, and  cease  from  further  molesting  the  said  Richard  Roe  on 
occasion  thereof  until  the  further  order  of  said  Circuit  Court. 

Witness,  Calvin  Clark,  clerk  of  said  court,  and  the  seal  thereof,  at 
Birmingham,  in  said  county,  this  tenth  day  of  May,  ig02. 

(seal)  Calvin  Clark^  Clerk. 

Form  No.  19602.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1646.) 

Pulaski  Circuit  Court. 
Richard  Roe,  appellant,  ) 

against  >•  Supersedeas. 

John  Doe,  appellee.      ) 

I  hereby  certify  that  an  appeal  has  been  granted  to  the  Supreme 
Court  from  the  judgment  rendered  in  this  court  at  its  September 
term,  i854,  in  favor  of  the  appellee,  John  Doe,  against  the  appellant, 
Richard  Roe,  for  four  hundred  dollars,  and  that  a  supersedeas  bond 
has  been  executed  within  thirty  days  after  the  appeal  was  granted. 

Therefore,  the  appellee  and  all  others  are  commanded  to  stay  pro- 
ceedings on  said  judgment. 

Witness  my  hand,  and  the  seal  of  said  court,  this  tenth  day  of 
September,  \WJf.. 

(seal)  William  Mill,  Clerk. 

Form  No.  19603.* 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  726.) 
Lee  Circuit  (or  Quarterly)  Court. 
John  Doe,  plaintiff,      ) 

against  V  Order  of  Supersedeas. 

Richard  Roe,  defendant.  ) 

"Wherefore   it  is  this  2nd  day   of  the  ^M  of />3r«flry,  i8<J7,  be  heard  and 

March,  i%&j,  by  the  Court  of  Appeals  determined. 

of  Maryland  ordered,   that  all   further  RicKd  I.  Bowie, 

proceedings  in  the  Orphans'  Court   of  fas.  L.  Bartol, 

Baltimore  city,  in  the  case  of  Bruscup,  Bricef.  Goldsborough, 

adm'r,   vs.  James   Taylor  &;'  Margaret,  D.  Weisel." 

his    wife,    be    suspended    and    stayed  1.  Alabama. — Civ.  Code  (i8g6),  §  g2l. 

until  the  appeal  of  saidyrtw<rj- and  yl/ar-  2.   Arkansas.  —  Sand.     &    H.       Dig. 

garet  Taylor  from  the  orders  and  decrees  (i8q4),  §§  1044,  1046. 

heretofore  passed  in  said  cause,  to  wit,  3.    Kentucky.  —  Bullitt's    Civ.    Code 

on  the  20th  day  of  October,  1866,  and  on  (1895),  §  724. 
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To  William  West,  Judge  of  the  Lee  Quarterly  Court  (or  To  Abraham 
Kent,  Justice  of  the  Peace  for  Lee  countf): 
John  Doe,  having  taken  an  appeal  to  this  court  from  a  judgment 
rendered  by  your  court  against  him  in  the  above  styled  action,  on 
the  tenth  day  of  May^  i^02,  you  are  ordered  to  stay  proceedings  on 
said  judgment,  and  to  transmit  to  the  office  of  the  clerk  of  this  court 
all  the  original  papers  in  this  case. 

Given  under  my  hand  this  eleventh  day  of  May,  a.  d.  i<)02. 
Calvin  Clark,  Clerk  of  Lee  Circuit  Court, 
(or  William  Brown,  Judge  (or  clerk)  of  Lee  Quarterly  Court). 

Form  No.  19604.' 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  727.) 
Lee  Circuit  Court. 
John  Doe,  appellant,    \ 

against  >■  Supersedeas. 

Richard  Roe,  appellee.  ) 

I  certify  that  an  appeal  was  granted  by  the  court  aforesaid,  on  the 
tenth  day  of  May,  a.  d.  19W,  to  John  Doe,  from  a  judgment  obtained 
therein  against  him,  on  the  eighth  day  of  May,  a.  d.  196?^,  by  Richard 
Roe,  for  (state  the  substance  of  the  Judgment);  and  that  a  bond  to 
supersede  said  judgment  has  been  executed  before  me.  Wherefore 
the  appellee  and  all  others  are  commanded  to  stay  proceedings  on 
said  judgment. 

Witness,  Calvin  Clark,  clerk  of  said  court,  this  tenth  day  of  May, 

A.  D.    1^2. 

Calvin  Clark^  Clerk. 
Form  No.  19605.* 

The  State  of  Texas  to  the  Sheriff  or  any  Constable  of  Freestone 
County,  Greeting: 

Whereas,  on  the  tenth  day  of  May,  a.  d.  \f)02,  in  cause  No.  JfiO, 
entitled  John  Doe,  plaintiff,  against  ^/V/^dtr^ -^(?<?,  defendant,  in  the 
District  Court  of  Freestone  county,  judgment  was  rendered  in  said 
court  in  favor  of  said  plaintiff,  and  against  said  defendant,  for  the 
sum  oi  five  hundred  doWdiVS,  and  all  costs  in  that  behalf  expended,  and 
to  enforce  the  collection  of  which  judgment  the  clerk  of  said  court 
did,  on  the  fourteenth  day  of  May,  a.  d,  i()02,  at  the  request  of  said 
plaintiff,  issue  an  execution  against  the  property  of  said  defendant, 
which  execution  is  now  in  the  hands  of  Charles  Hatch,  sheriff  of 
Freestone  county. 

And  whereas,  since  the  issuance  of  said  execution  on,  to  wit,  the 
fifteenth  day  of  May,  a.  d.  i<)02,  the  defendant  in  said  judgment  filed 
in  this  court  a  supersedeas  bond  in  said  cause. 

Therefore,  you  are  hereby  commanded  that  you  require  the  said 
Charles  Hatch,  sheriff  of  said  county  aforesaid,  to  suspend  all  further 
proceedings  under  the  aforesaid  execution  until  said  cause  is  finally 
determined  by  the  Court  of  Civil  Appeals  for  the  Fifth  District,  to 
which  the  same  has  been  appealed, 

1.  Kentucky.  —  Bullitt's  Civ.  Code  2.  Texas.  —  Rev.  Stat.  (1895),  §  1406. 
(1895),  §  749  't  "9- 
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Herein  fail  not,  but  of  this  writ  make  due  return  showing  how  you 
have  executed  the  same. 

Witness,  Calvin  Clark.,  clerk  of  the  District  Court  of  Freestone 
county. 

Given  under  my  hand  and  seal  of  said  court,  at  office  in  Fairfieldy 
on  this  \.\\%  fifteenth  day  of  May.,  a.  d.  \^02. 

(seal)  Calvin  Clark.,  Clerk  District  Court, 

Freestotie  County,  Texas. 
By  Charles  Brown.,  Deputy. 

Form  No.  19606. 

(Precedent  in  Tuttle  v.  Claflin,  66  Fed.  Rep,  9.) 

The  United  States  of  America,  ss. 
The  President  of  the  United  States  to  the  Judges  of  the  Circuit  Court 
[seal]     of  the  United  States  for  the  Southern  District  of  New 
York.,  and  to  the  Clerk  and  Marshal  of  said  Court,  Greeting: 

Whereas,  an  appeal  has  heretofore  been  taken  to  the  United  States 
Circuit  Court  of  Appeals  for  the  6'^^^«^  Circuit  from  a  certain  final 
decree  entered  in  the  United  States  Circuit  Court  for  the  southern 
district  of  New  York  on  the  10th  day  of  April,  \WJf,  in  a  certain  cause 
wherein  Theodore  A.  Tuttle.,  as  trustee  in  insolvency  of  the  Elm  City 
Company.,  is  complainant  and  appellant,  and  John  Claflin,  as  executor 
of  the  last  will  and  testament  of  Horace  B.  Claflin,  deceased,  John 
Claflin,  Edward  E.  Fames,  Horace  J.  Fair  child.  Dexter  N.  Force  and 
Da?iiel  Robinson  are  defendants  and  appellees;  and  whereas  said 
appeal  was  taken,  and  good  and  sufficient  security  was  given,  in  due 
time,  to  operate,  by  virtue  of  the  statute  in  such  case  made  and  pro- 
vided, as  a  supersedeas  and  stay  of  all  proceedings  in  said  cause  in 
said  Circuit  Court;  and  whereas,  notwithstanding  such  supersedeas, 
said  defendants  and  appellees  have  attempted  to  take  certain  further 
proceedings  in  said  cause  in  said  Circuit  Court;  now,  therefore,  we, 
being  willing  that  full  justice  should  be  done  the  said  Theodore  A. 
Tuttle,  trustee,  in  this  behalf,  and  that  his  rights  in  the  premises 
should  be  fully  protected,  do  command  and  enjoin  you  to  refrain 
from  taking,  or  suffering  to  be  taken  before  you,  any  proceedings 
whatsoever,  and  especially  any  proceedings  in  the  nature  of  taxation 
and  collection  of  costs,  in  the  said  cause,  until  the  hearing  and 
decision  by  this  court  of  the  appeal  taken  herein,  and  the  return  to 
you  of  the  mandate  thereon. 

Witness,  the  Honorable  Melville  W.  Fuller,  chief  justice  of  the 
Supreme  Court  of  the  United  States,  this  eighth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundvtd  3.n<l  ninety  five,  and  of 
the  independence  of  the  United  States  of  America  the  one  hundred 
and  nineteenth. 

Attest:     Calvin  Clark,  Clerk. 

(3)  By  Certiorari. 

(d)  Afli davit  for  Supersedeas.^ 

1.  For  the  formal  parts  of  an  affidavit  in  a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 

-18  Volume  18. 


19607.  SUPERSEDEAS  AND  STAY  19608. 

Form  No.  19607. 

i^Title  of  court  and  cause  and  venue  as  in  Form  No.  5332.') 
John  Doe.,  of  full  age,  maketh  oath  and  saith  that  Richard  Roe 
lately  obtained  a  judgment  against  deponent  in  the  court  for  the 
trial  of  small  causes  before  Abraham  Kent,  one  of  the  justices  of  the 
peace  in  and  for  said  county,  for  the  sum  of  seventy  dollars,  and 
the  deponent  is  about  to  apply  for  the  allowance  of  a  certiorari  to 
remove  the  said  judgment  into  the  Supreme  QowxX.  of  this  state;  depo- 
nent being  advised  by  his  counsel,  and  believing  that  the  proceed- 
ings before  said  justice,  and  the  said  judgment  were  and  are  erroneous 
and  illegal;  and  this  deponent  further  saith  that  execution  hath 
been  issued  by  said  justice  upon  said  judgment,  and  placed  in  the 
hands  of  Charles  Hatch,  one  of  the  constables  of  said  county,  to  be 
executed;  and  deponent  believes  that  if  he  is  compelled  to  pay  the 
money  on  said  execution  he  will  not  be  able  to  obtain  restitution 
thereof  in  case  said  judgment  is  reversed,  that  said  Richard  Roe  not 
being  a  responsible  person,  he  having  little  or  no  property  from 
which  the  same  can  be  obtained  by  legal  process;  and  deponent 
further  saith  that  he  doth  not  justly  owe  the  money  for  which  the 
said  judgment  was  obtained  against  him  by  the  said  Richard  Roe. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  <^2iy  oi  January,  ig02. 

Norton  Porter, 
Notary  Public  within  and  for  said  County  and  State, 


(3)   Writ  of  Supersedeas. ' 

Form  No.  19608. 

New  Jersey,  ss.     The  State  of  New  Jersey  to  Charles  Hatch,  one  of 
the  Constables  of  the  county  of  Hudson,  or  to  whom  it  may 
concern,  Greeting: 
(seal)     Whereas,  by  a  certain  writ  of  execution  under  the  hand 
and  seal  of  Abraham  Kent,  one  of  the  justices  of  the  peace  of  the 
county  of  Hudson,  to  you  delivered,  you  were  commanded  that  of  the 
goods  and  chattels  of  John  Doe  you  should  levy  and  make  a  certain 
debt  of  seventy  dollars  and  seven  dollars  costs,  besides  costs  of  exe- 
cution recovered  by  Richard  Roe  against  the  said  John  Doe  before 
the  said  justice;  (and  that  for  want  of  sufficient  goods  and  chattels 
you  should  take  the  body  of  the  saXdi  John  Doe  and  convey  him  to 
the  jail  of  the  said  county  of  Hudson). 

Now,  for  as  much  as  the  sa\(\  John  Doe  hath  complained  that  the 
said  judgment  was  unjustly  obtained  against  him  and  is  erroneous, 
and  that  said  execution  hath  unduly  issued  thereon,  and  hath  sued 
out  a  certiorari  to  the  said  Abraham  Kent,  Esquire,  directed  that  the 
judgment  and  proceedings  aforesaid  might  be  certified  to  our 
Supreme  Court  at  Trenton,  that  what  is  right  according  to  law  might 

1.  For  tlie  formal  parts  of  a  writ  in  a  particular  jurisdiction  see  the  title 
Writs. 

14  Volume  18. 


19608.  OF  PROCEEDINGS.  19609. 

be  done;  therefore  we  command  you  that  you  desist  levying  the  said 
execution;  and  in  case,  before  the  coming  of  this  writ,  you  shall  have 
levied  the  same  or  received  the  money  thereon  or  arrested  the  said 
John  Doe,  then,  in  such  case,  you  are  not  to  proceed  to  make  sale  of 
said  goods  and  chattels  by  you  levied  on  or  taken  or  pay  the  money 
to  the  said  Richard  Roe  or  to  the  said  justice,  nor  convey  the  body 
of  the  saidyc////  Doe  to  the  jail  aforesaid,  until  you  shall  receive  our 
further  writ  or  order  herein. 

Witness,  Mercer  Beasley,  Esquire,  Chief  Justice  of  our  said  Supreme 
Court  at  Trenton,  the  tenth  day  of  May,  a.  d.  nineteen  hundred  and 
two. 

Calvin  Clark,  Clerk. 

Oliver  Ellsworth^  Attorney. 

Form  No.  19609. 

Mercer  County,  ss.  The  State  of  New  Jersey  to  Charles  Hatch,  one 
of  the  Constables  of  the  county  of  Mercer,  Greeting: 

(seal)  Whereas,  Abraham  Kent,  Esquire,  a  justice  of  the  peace  in 
and  for  the  county  oi  Mercer  aforesaid,  on  the  tetith  day  of  May,  a.  d, 
nineteen  hundred  and  two,  in  a  certain  cause  then  depending  before 
him,  in  a  plea  of  debt  between  John  Doe,  plaintiff,  and  Richard  Roe, 
defendant,  recovered  judgment  for  the  said  debt  against  the  said 
Richard  Roe,  for  the  sum  of  seventy  dollars  debt,  and  seven  dollars 
costs  of  suit,  from  which  judgment  the  said  Richard  Roe,  on  the 
twenty-ninth  day  of  January,  in  the  year  aforesaid,  demanded  an 
appeal  to  the  Court  of  Common  Pleas  of  the  said  county  of  Mercer, 
which  the  said  justice  granted;  and  whereas,  the  CovlvX.  0/ Common 
Pleas,  upon  the  coming  in  of  the  said  appeal,  dismissed  the  same:  and 
after  the  dismissal  of  said  appeal,  the  clerk  of  the  said  Court  of  Com- 
mon Pleas  of  the  county  of  Mercer  issued  an  execution  out  of  the 
said  Court  of  Common  Pleas,  directed  to  the  said  Charles  Hatch,  con- 
stable as  aforesaid,  commanding  him  that  of  the  said  goods  and  chat- 
tels of  the  said  Richard  Roe  which  might  be  found  in  the  said  county 
he  may  make  the  aforesaid  sums  of  money,  and  have  the  same  before 
the  judges  of  our  said  Court  of  Common  Pleas,  at  Trenton,  in  the 
county  aforesaid,  on  the  second  Tuesday  of  May,  a.  d.  nineteen  hun- 
dred and  two;  and  because  in  the  record  and  proceedings  of  the  said 
justice,  and  of  the  said  Court  of  Commoti  Pleas  manifest  error  hath 
intervened,  to  the  great  damage  of  the  said  Richard  Roe,  as  is  made 
manifest  to  us,  and  we  having  allowed  our  writ  of  certiorari,  issued 
out  of  our  Circuit  Court  for  the  county  of  Mercer,  directed  to  the  said 
Court  of  Common  Pleas,  commanding  them  that  the  judgment  afore- 
said, with  all  things  touching  or  concerning  the  same,  to  our  said 
Circuit  Court,  to  be  holden  at  Trenton,  in  and  for  the  county  of 
Mercer,  on  the  second  Tuesday  of  May,  a.  d.  nineteen  hundred  and 
three,  they  certify  and  send,  that  therein  may  be  done  what  of  right 
and  according  to  the  constitution  of  this  state  ought  to  be  done. 

Therefore,  we  command  you,  the  said  Charles  Hatch,  constable  as 
aforesaid,  that  you  wholly  and  absolutely  cease  from  executing  the 
said  execution,  as  well  of  the  goods  and  chattels  of  the  said  Richard 
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Roe^  as  for  want  thereof,  upon  the  body  of  the  said  Richard  Roe,  and 
if  you  have  taken  any  of  the  goods  and  chattels  of  the  said  Richard 
Roe  by  virtue  of  the  said  execution,  and  have  them  in  your  custody, 
then  we  command  you  that  you  deUver  up  to  the  said  Richard  Roe 
the  said  goods  and  chattels  taken  by  virtue  of  the  said  execution, 
without  delay,  and  stay  all  proceedings  until  you  shall  receive  our 
further  command. 

Witness,  Jonathan  Black,  Esquire,  Judge  of  our  said  Circuit  Court, 
at  Trenton,  the  second  day  of  February,  a.  d.  nineteen  hundred  and 
two, 

Calvin  Clarky  Clerk. 

Jeremiah  Mason,  Attorney. 


(4)  By  Writ  of  Error. 

(a)  Notice  oj  Filing  of  Bond  to  Stay  Proceedings. 

Form  No.  1 9  6  i  c' 
State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Hillsdale. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Jatnes  Brown,  Esq.,  Attorney  for  Plaintiff: 

Sir:  You  will   please   to  take    notice   that  a  bond  to  supersede 
the  execution  in  said  cause,  of  which  the  annexed  is  a  true  copy,  was 
this  day  filed  with  the  clerk  of  said  court,  in  his  office  in  the  city  of 
Hillsdale,  county  of  Hillsdale,  and  state  of  Michigan. 
Yours,  etc., 

Daniel  Webster,  Attorney  for  Defendant. 
Dated  the  tenth  day  oi  January,  a.  d.  iZ98. 

{&)  Order  to  Show  Cause  Why  Proceedings  should  Not  be  Stayed.^ 

1.  For  the  formal  parts  of  a  notice  in  Brown,  Esq.,  attorney  for  plaintiff  in 
a  particular  jurisdiction  see  the  title  the  above  entitled  cause,  a  notice  of 
Notices,  vol.  13,  p.  212.  the  filing  of    bond    to  supersede   the 

2.  Michigan.  —  Comp.  Laws  (1897),  execution  in  said  cause,  —  with  a  true 
§  10487.  copy  of  said  bond  thereto  annexed,  — 

Service  of  Notice.  —  The  affidavit  of  of  which  said  notice  and  bond  the  fore- 
service  of  notice  may  be  as  follows:  going  and  annexed  are  true  copies  re- 
State  of  Michigan,  \  spectively,  —  by  {Here  state  the  exact 
QoMniy  oi  Hillside.)      '  manner  of  serving  the  notice). 

Daniel   Webster,  lieing    duly  sworn,  And  further  this  deponent  says  not. 

deposes  and  says  that  he  resides  in  the  Daniel  Webster. 

city  of  Hillsdale,  county  of  Hillsdale,  Subscribed  and  sworn  to  before  me 

in  said  state,   that  he  is  attorney  for  this  loth  day  oi  January,  a.  d.  i%g8. 

defendant  in  the  above  named  cause,  John  White,  Notary  Public, 

and  that  upon  the  loth  day  oi  January,  3.  For  the  formal  parts  of  an  order  to 

A.  D.   i?)g8,  at  ten  o'clock  in  the  fore-  show  cause  in  a  particular  jurisdiction 

noon,  this  deponent  served  on  James  see  the  title  Orders,  vol.  13,  p.  356. 
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Form  No.  19611. 

New  Jersey  Supreme  Court. 
John  Doe     ) 

against       >■  On  Contract. 
Richard  Roe.  ) 

It  appearing  that  a  judgment  was  entered  in  the  above  entitled 
cause,  in  favor  of  the  said  John  Doe  and  against  the  said  Richard  Roe, 
in  vacation  and  prior  to  the  regular  term  of  this  court  next  ensuing 
after  the  verdict  in  said  cause  was  rendered;  and  it  further  appearing 
that  the  said  Richard  Roe  has  caused  to  be  issued  out  of  the  Court  of 
Errors  and  Appeals  a  writ  of  error  to  remove  said  judgment  and  all 
proceedings  thereon  to  said  last  named  court,  and  that  bail  in  error 
hath  been  perfected  and  filed  by  the  said  Richard  Roe.  Now  on  this 
tenth  day  of  April,  a.  d.  one  thousand  nine  hundred  and  two,  on  motion 
oi  Oliver  Ellsworth,  of  counsel  of  the  SB.\d  Richard  Roe,  it  is  ordered 
that  on  the  second  Tuesday  of  May  next,  at  ten  o'clock  in  the/<9r^noon 
of  said  day,  or  as  soon  thereafter  as  the  same  may  be  heard,  at  the 
state  house  in  Trenton,  the  said  John  Doe  show  why  the  proceedings 
on  said  judgment  and  the  execution  thereon  should  not  be  stayed 
until  the  determination  of  said  writ  of  error.  And  it  is  further  ordered 
that  in  the  meantime  all  proceedings  of  advertisement  and  sale  on  the 
execution  issued  and  delivered  by  the  sheriff  of  the  county  of  Mercer 
be  stayed,  saving  and  reserving  all  liens  by  this  judgment  and  levy, 
with  the  liberty  of  the  plaintiff  to  perfect  his  levy  under  said  exe- 
cution, if  the  same  be  not  already  perfected,  and  to  issue  any  other 
execution  to  be  directed  to  the  said  sheriff,  and  to  perfect  levy  thereon ; 
the  advertisement  and  sale  only  in  the  meantime  to  be  stayed  and 
nothing  herein  to  interfere  with  the  custody  by  the  sheriff  of  any 
property  by  him  levied  on. 

Dated  the  tenth  day  of  April,  ig02. 

Joseph  Story,  Justice  of  the  Supreme  Court. 

(/)  Order  for  Writ  of  Supersedeas.'^ 
Form  No.  1 9  6 1 2 

{Title  of  court  and  cause  as  in  Form  No.  19611.') 

It  is  hereby  ordered  that  the  writ  of  error  issued  between  the 
parties  in  this  case  be  allowed,  and  the  plaintiff  in  error  having 
entered  into  recognizance  pursuant  to  the  statute  in  such  case  made 
and  provided,  it  is  further  ordered  that  further  proceedings  on  the 
judgment  in  the  original  action  be  stayed  until  the  said  writ  of  error 
now  depending  between  the  parties  be  determined. 

Dated  {concluding  as  in  Form  No.  19611). 

{d)  Certificate  or  Writ  of  Supersedeas.'^ 

1.  Por  the  formal  parts  of  an  order  in  2.  For  the  formal  parts  of  a  writ  in 
a  particular  jurisdiction  see  the  title  a  particular  jurisdiction  see  the  title 
Orders,  vol.  13,  p.  356.  Writs. 
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Form  No.  196  i  3.' 

(111.  Supreme  Ct.  Rules,  No.  3.) 

State  of  Illinois,  \ 

Office  of  Clerk  of  Supreme  Court.  \ 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from  this  court 
for  the  reversal  of  a  judgment  obtained  by  John  Doe  v.  Richard 
Roe,  in  the  Circuit  Court  of  Cook  county,  at  the  June  term,  a.  d.  igOi?, 
in  a  certain  action  of  {stating  action),  which  writ  of  error  is  made  a 
supersedeas,  and  is  to  operate  as  a  suspension  of  the  execution  of 
the  judgment,  and,  as  such,  it  is  obeyed  by  all  concerned. 

Given  under  my  hand,  and  the  seal  of  the  Supreme  Court,  at  Spring- 
field, this  tenth  day  oi  July,  a.  d.  19^?^. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  19614.^ 

(Precedent  in  Stockton  v.  Bishop,  2  How.  (U.  S.)  75.)' 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America  to  the  Honorable  the 
Judges  of  the  Circuit  Court  of  the  United  States  for  the  western 
district  of  Pennsylvania,  and  to  the  Marshal  of  the  United  States 
for  the  said  district.  Greeting: 

Whereas,  lately  in  said  Circuit  Court,  before  you,  or  some 

of  you,  in  a  cause  between  Harriet  Bishop,  plaintiff,  and  Lucius  W. 
Stockton  and  Daniel  Moore,  defendants,  judgment  was  rendered  by 
the  said  Circuit  Court  on  the  7th  December,  18^,  in  favor  of  the 
said  plaintiff  and  against  the  said  defendants,  for  the  sum  of  %6,500 
and  costs  of  suit,  and  on   the   15th  December,  \ZJi2,  the  aforesaid 

Precedent.  —  In  Fellows  v.  Griffin,  9  upon  said  judgment,  until  the  said 
Smed.  &  M.  (Miss.)  362,  the  writ  of  matter  shall  be  determined  on  by  our 
supersedeas  was  as  follows:  said  Circuit  Court,  and  you  shall  be  by 
"State  of  Mississippi  to  the  Sheriff  of  other  process  otherwise  legally  there- 
Claiborne  County,  Greeting:  unto  authorized,  and  have  you  then 
Whereas  at  the  May  term,  i8?<?,  of  and  there  this  writ. 
the  Circuit  Court  of  said  county,  (seal)  Witness  the  Hon,  George  Coal- 
James  Fellows,  John  JVadszvorth  and  /^r,  judge  of  the /"eVj^  Judicial  District  of 
Hi  c  hard  S.  Fellows,  in  the  name  of  Fel-  said  state,  the  fourth  Monday  oi  Novem- 
lows,  Wadsworth  &=  Co.,  plaintiffs,  and  ber,  18J9;  witness  also  Ater  Davis, 
Jesse  IV.  Griffin  and  Harrison  Cooper,  clerk  of  the  Circuit  Court  aforesaid, 
defendants,  judgment  was  rendered  in  and  the  seal  of  that  court  in  the  margin 
favor  of  the  plaintiffs  for  the  sum  of  hereof,  the  2jth  day  of  February,  1840; 
one  thousand  Jive  hundred  and  fifty  dol-  this  last  day  being  the  day  of  the  date 
lars  and  eighty  cents,  and  costs  of  suit;  and  issuance  of  this  writ." 
and  whereas  the  said  Jesse  W.  Griffin  The  sufficiency  of  this  writ  was  not 
has  prayed  and  obtained  a  writ  of  error  open  to  the  consideration  of  the  court 
coram  nobis  and  supersedeas,  return-  and  was  not  considered  by  it,  as  the 
able  to  the  next  term  of  our  Circuit  proceedings  by  writ  of  error  and  super- 
Court  of  Claiborne  county,  to  revise  sedeas  were  abandoned, 
and  reverse  the  said  judgment,  and  1.  Illinois.  —  Starr  &  C.  Anno.  Stat, 
has  given  bond  with  sureties  as  re-  (1896),  c.  no,  par.  78. 
quired  for  supersedeas  of  execution  of  2.  United  States.  —  Rev.  Stat.  (1878), 
said   judgment:    We,    therefore,   com-  §  716. 

mand  you  to  supersede  and  desist  from  3.  No  objection  was  made  to  the  form 

any  and  all  further  action   upon    any  of  this  supersedeas, 
and   all   further  process   of   execution 
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defendants,  with  sufficient  security,  filed  their  bond  in  error,  which 
was  approved  by  the  judge  of  the  District  Court,  so  as  to  operate  as 
a  supersedeas,  the  defendants  having  sued  out  a  writ  of  error  in  due 
form  and  time,  and  a  citation  having  been  regularly  taken  out,  served 
upon  the  defendant  in  error  and  duly  returned,  as  by  the  inspection 
of  the  transcript  of  the  record  of  the  said  Circuit  Court,  which  was 
brought  into  the  Supreme  Court  of  the  United  States,  by  virtue  of  a 
writ  of  error,  agreeably  to  the  act  of  congress  in  such  case  made  and 
provided,  fully  and  at  large  appears.  And  whereas,  in  the  present 
term  oi  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
zxi^  forty-four,  it  is  made  to  appear  on  affidavit  to  the  said  Supreme 
Court  of  the  United  States  that,  notwithstanding  the  premises,  the 
aforesaid  plaintiff  in  the  said  Circuit  Court  caused  a  writ  of  fieri  facias 
to  be  issued  on  the  11th  day  oi  January,  i?)JfJf,  upon  the  judgment 
obtained  in  said  cause,  and  to  be  placed  in  the  hands  of  the  afore- 
said marshal  for  service  and  satisfaction  thereof.  On  consideration 
whereof,  it  is  now  here  ordered  by  this  court  that  a  writ  of  super- 
sedeas be,  and  the  same  is  hereby  awarded  to  be  directed  to  the  afore- 
said marshal,  commanding  and  enjoining  him  and  his  deputies  to 
stay  every  and  all  proceedings  upon  the  said  writ  of  fieri  facias,  and 
that  he  return  the  said  execution  with  the  writ  of  supersedeas  to  the 
said  Circuit  Court,  and  that  the  judges  of  the  said  Circuit  Court  do 
cause  the  said  writ  of  execution  to  be  quashed,  the  same  having  been 
unjustly,  improvidently  and  erroneously  issued  out  of  the  said  court, 
at  the  instance  of  the  said  plaintiff.  You,  therefore,  the  marshal  of 
the  United  States  for  the  western  district  of  Pemisylvania,  are  hereby 
commanded  that,  from  every  and  all  proceedings  on  the  said  fieri 
facias  or  in  any  wise  molesting  the  said  defendants  on  the  account 
aforesaid,  you  entirely  surcease,  as  being  superseded,  and  that  you 
do  forthwith  return  the  said  fieri  fatias,  together  with  this  super- 
sedeas, to  the  said  Circuit  Court,  as  you  will  answer  the  contrary  at 
your  peril.  And  you,  the  judges  of  the  said  Circuit  Court,  are  hereby 
commanded  that  such  further  proceedings  be  had  in  the  premises, 
in  conformity  to  the  order  of  this  court,  and  as  according  to  right 
and  justice,  and  the  laws  of  the  United  States,  ought  to  be  had,  the 
said  execution  notwithstanding. 

Witness,  the  Honorable  Roger  B.  Taney,  Chief  Justice  of  the  said 
Supreme  Court,  the  ISth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-four. 

IVtn.  Thos.  Carroll, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

b.  Pending  Proceeding  for  New  Trial.* 

Form  No.  i  9  6 1 5  .* 

(^Title  of  court  and  cause  as  in  Form  No.  17141.") 
Upon  the  annexed  affidavit  let  the  plaintiff  show  cause  before  me 
at  the  special  term  of  the  Supreme   Court  to  be  held  at  the  county 

1.  For  the  formal  parts  of  an  order  to        2.  N'ew  York.  —  Code  Civ.   Proc,  §§ 
show  cause  in  a  particular  jurisdiction     998,  1005,  1007. 
see  tlie  title  Orders,  vol.  13,  p.  356. 
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<ourt-house  in  the  city  of  Brooklyn,  in  the  county  aforesaid,  on  the 
tenth  day  of  May,  ig02,  at  ten  o'clock  in  the/<7r^noon,  why,  upon  the 
judge's  minutes,  a  new  trial  herein  (or,  where  the  order  to  show  cause 
is  not  made  by  the  judge  trying  the  action,  say,  why  an  application  for 
a  neT.u  trial  herein  on  the  judge's  minutes  should  not  be  e?itertained,  and,  if 
said  application  is  so  entertained,  then,  7vhy  such  new  trial^  should  not 
be  granted  on  the  ground  {stating  groundy,  and  let  the  notes  of  the 
stenographer  taken  at  the  trial,  when  written  out  at  length,  be  treated 
as  minutes  of  the  judge  for  the  purposes  of  this  application;  and  in 
the  meantime  and  until  the  determination  of  such  motion,  not  exceed- 
ing twenty  days,  let  all  proceedings  on  the  part  of  the  said  plaintiff 
be  stayed. 

{Signature  and  date  as  in  Form  No.  17 HI.') 

c.  Pending  Proceeding-  to  Review  Judgment.' 

Form  No.  i  9  6  1 6  .* 

Commonwealth  of  Massachusetts. 
Hampden,  ss. 

(seal)  To  the  Sheriffs  of  our  several  Counties  or  their  Deputies, 
Greeting: 
Whereas,  John  Doe,  of  Greenfield,  in  the  county  of  Franklin,  by  the 
consideration  of  our  justices  of  our  Superior  Court,  begun  and  held 
at  Springfield  within  and  for  the  county  of  Hampden,  on  the  first 
Monday  of  March,  a.  d.  \%92,  to  wit,  on  the  fifteenth  day  of  April, 
A.  D.  \W2,  recovered  judgment  against  Richard  Roe,  of  Springfield,  in 
the  county  of  Hampdeji,  for  the  sum  of  eighty  dollars  dLwd  fifty  cents 
damage,  and  the  further  sum  oi  fifteen  dollars  and  twenty  cents  costs 
of  suit:  And  whereas  we  lately  commanded  you  by  our  writ  of  execu- 
tion which  issued  on  said  judgment,  bearing  date  the  twentieth  day  of 
April  last,  that  the  goods,  chattels  or  lands  of  the  said  Richard  Roe 
within  your  precinct  you  cause  to  be  paid  and  satisfied  unto  the  said 
John  Doe  the  aforesaid  sums,  together  with  twenty-five  cents  more 
for  this  writ,  and  thereof  also  to  satisfy  yourself  for  your  own  fees, 
and  that  for  want  of  the  goods,  chattels  or  lands  of  the  said  Richard 
Roe  to  be  by  him  shown  unto  you  or  found  within  your  precinct,  to 
the  acceptance  of  the  said  John  Doe,  to  satisfy  the  sums  aforesaid. 
We  further  command  you  to  take  the  body  of  the  said  John  Doe  and 
him  commit  unto  our  jail  in  Springfield,  in  our  county  of  Hampden 
aforesaid,  and  therein  detain  until  he  pay  the  full  sums  aforesaid, 
with  your  fees;  or  that  he  be  discharged  by  the  said  John  Doe,  the 
creditor,  or  otherwise  by  order  of  law.  And  because  the  said  Richard 
Roe,  by  his  petition  preferred  at  our  said  Superior  Court,  held  at 
Springfield,  within  and  for  the  county  of  Ha7npden,  on  the  first  Tues- 
day oi  June,  A.  D.  \Z92,  suggested  to  us  that  the  judgment  aforesaid, 
upon  which  our  writ  of  execution  aforesaid  was  awarded,  was  wrong 
and  erroneous,  and  prayed  our  said  court  to  grant  unto  the  said 

1.  For  the  formal  parts  of  a  writ  in        2.  Massachusetts.  —  Rev.  Laws  (1902), 
a  particular  jurisdiction  see  the   title     c.  193,  §  23. 
Writs. 
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Richard  Roe  a  review  of  said  judgment;  and  our  said  court  did  there- 
upon order  that  notice  be  given  to  the  said  John  Doe  to  appear  at 
the  term  of  our  said  Superior  Court  to  be  holden  at  Springfield^ 
within  and  for  the  county  of  Hampden,  on  the  first  Monday  of  July, 
jS92,  then  and  there  to  show  cause,  if  any  he  have,  why  the  prayer 
of  said  petition  should  not  be  granted;  and  did  further  order  that  the 
said  execution  be  superseded.  We  command  you  therefore  that 
from  taking  the  goods,  chattels  or  lands  of  the  said  Richard  Roe, 
and  from  taking,  arresting,  imprisoning  or  in  any  wise  molesting  the 
said  Richard  Roe  you  altogether  supersede  and  cease;  and  if  you 
have  taken  any  of  the  goods,  chattels  or  lands  of  the  said  Richard 
Roe  upon  our  said  writ  of  execution,  and  detain  them  for  no  other 
cause,  that  then  you  restore  the  same  to  the  said  Richard  Roe  with- 
out delay;  and  if  the  body  of  the  said  Richard  Roe  you  have  taken, 
and  now  in  jail  detain  for  that  cause  and  no  other,  that  then  him  out 
of  the  jail  wherein  he  is  detained,  without  delay,  you  cause  to  be 
delivered,  at  your  peril. 

Witness,  Albert  Mason,  Esquire,  at  Springfield,  the  fifth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-two. 

Joseph  A.  Willard,  Clerk. 

d.  Pending  Payment  of  Costs  in  Prior  Action  for  the  Same  Cause.' 
(1)  Affidavit  for  Stav.^ 

Form  No.  i  9  6  i  7 . 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5915. ) 

Samuel  Short,  being  duly  sworn,  on  oath  says: 

That  he  is  the  attorney  for  the  defendant  above  named. 

That  prior  to  the  commencement  of  this  action,  to  wit,  on  the  tenth 
day  of  May,  a.  d.  i<)02,  the  above  named  plaintiff  commenced  an  action 
in  the  Circuit  Court  in  and  for  said  county  against  the  said  defendant 
in  which  the  complaint  set  out  a  cause  of  action  identical  with  the 
cause  of  action  set  out  in  the  complaint  in  this  action;  that  the 
defendant  appeared  and  answered  the  complaint  in  said  prior  action 
and  issue  was  reached,  whereupon  a  trial  was  had  by  the  court,  evi- 
dence was  taken  and  arguments  by  counsel  were  heard  and  the  case 

1.  Stay  Pending  Payment  of  Costs. —  11  N.  J.  Eq.  45;    Kentish  v.  Tatham,  6 

Pending  the  payment  of  costs  by  the  Hill  (N.  Y.)  372;  Ex  p.  Stone,  3  Cow. 

plaintiff  in  an  action  which  he  has  not  (N.  Y.)  380;   Cuyler  v.  Vanderwerk.  i 

pushed    to  a   final  determination,    but  Johns.  Cas.  (N.  Y.)  247;  Kerr  v,  Davis, 

has  abandoned,  a  second  action  for  the  7  Paige  (N.  Y.)53;  Richardson  v.  White, 

same  cause,  between  the  same  parties  (Supreme  Ct.  Spec.  T.)  27  How.  Pr.  (N. 

and  in  the  same  court,  will  be  stayed.  Y.)  155;  Ripley  z-.  Benedict,  4  Cow.  (N. 

Hamilton    v.    Maxwell,    119    Ala.    23;  Y.)  19;   Altman  v.  Altman,   12  Pa.  St. 

Southern   R.  Co.   v.    Raney,   117   Ala.  246;     Robinson     v.    Merchant's,    etc., 

270;  Wilcox  V.  Wilmington  City  R.  Co.,  Transp.  Co..  16  R.  I.  217. 

I  Penn.  (Del.)  245;   State  z\  Howe,  64  2.  For  the  formal  parts  of  an  aflSdavit 

Ind.    18;    Bridge   v.    Sumner,    i    Pick,  in  a  particular  jurisdiction  see  the  title 

(Mass.)  371;  Swing  v.  Upper  Alloways  Affidavits,  vol.  i,  p.  548. 
Creek,  10  N.  J.  L.  58;  Sears  v.  Jackson, 
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was  taken  under  consideration  by  the  court;  that  pending  such  con- 
sideration and  before  any  decision  had  been  rendered  by  the  court 
the  plaintiff  made  appHcation  to  the  court  for  leave  to  dismiss  said 
prior  action  on  payment  of  costs,  and  that  such  leave  was  granted, 
the  action  was  dismissed  and  judgment  was  rendered  by  the  court 
against  the  plaintiff  and  in  favor  of  said  defendant  for  his  costs;  that 
said  judgment  was  not  replevied  and  said  costs  are  unpaid  and  said 
judgment  unsatisfied. 

Wherefore  defendant  prays  that  this  action  be  stayed  pending  the 
satisfaction  of  said  judgment  for  costs,  and  if  said  costs  are  not  paid 
within  a  reasonable  time  that  this  action  abate. 

Samuel  Short. 

Subscribed  and  sworn  to  before  me  this  twentieth  day  of  October^ 

A.  D.   19^?^. 

Samuel  Brown,  Notary  Public. 

(2)  Order  for  Stay.^ 

Form  No.  1961  8. 

(Commencement  as  in  Form  No.  6957. ) 

Ordered,  that  said  motion  of  the  defendant  asking  for  a  stay  of 
this  action  be,  and  the  same  is  hereby  granted,  and  that  all  proceed- 
ings in  this  action  by  the  plaintiff  or  his  attorney  be  stayed  pending 
the  payment  of  costs  in  the  previous  action  brought  in  this  court  by 
the  plaintiff  against  the  defendant  for  the  same  cause  of  action,  as 
more  fully  appears  in  the  said  afifidavit  of  the  defendant,  hereto 
annexed,  and  pending  the  payment  of  the  costs  of  this  action. 

It  is  further  ordered,  that  the  plaintiff  pay  the  defendant  fifteen 
dollars  costs,  on  account  of  the  bad  faith  and  misconduct  shown  in 
commencing  this  action. 

(Signature  as  in  Form  No.  6957.) 

e.  Stay  of  Suit  in  Lower  Court  Pending  Leave  Obtained  from 
Chancery  Court  to  Bring  Such  Suit.' 

Form  No.  19619.^ 

(Precedent  in  Steele  v.  Kent  Cir.  Judge,  109  Mich.  650.) 

[(Venue  and  title  of  court  and  cause  as  in  Form  No.  11858.y\^ 
The  defendant  having  moved  the  court  that  all  proceedings  herein 
be  stayed,  and  that  the  said  cause  be  dismissed,  for  the  reason  that 
a  suit  in  equity  had  been  begun  and  was  still  pending  in  the  Circuit 
Court  for  AV«/ county,  in  chancery,  to  foreclose  a  mortgage  given  by  the 
W.  Steele  Packing  cr*  Provision  Company  to  secure  the  same  debt  for 
which  this  suit  is  brought  to  recover,  and  that  defendant  be  per- 
mitted to  file  an  affidavit  of  merits  in  such  cause;  and  it  appearing 

1.  For  the  formal  parts  of  an  order  in  2.  Michigan.  —  Comp.  Laws  (1897), 
a  particular   jurisdiction   see   the   title     §518. 

Orders,  vol.  13,  p.  356.  3.  The  matter  to  be  supplied  within 

[  ]  will  not  be  found  in  the  reported  case. 
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to  the  court  that  no  sufficient  leave  was  ever  obtained  of  the  Circuit 
Court  for  Kent  county,  in  chancery,  to  bring  this  suit,  or  any  suit  at 
law  on  the  note  sued  upon  in  this  cause;  and  it  also  appearing  that  a 
decree  was  rendered  in  said  chancery  cause  in  the  Circuit  Court  for 
Kent  county,  in  chancery,  and  a  sale  had  of  the  mortgaged  premises 
described  in  the  mortgage  given  to  secure  the  same  debt  sued  for  in 
this  cause,  and  a  report  made  by  the  Circuit  Court  commissioner  who 
made  the  sale  showing  a  deficiency  in  said  cause,  all  of  which  occurred 
before  this  suit  was  begun;  and,  further,  that  no  execution  was  ever 
issued  in  said  chancery  cause,  and  no  application  ever  made  therein 
for  an  execution,  —  it  is  therefore  ordered: 

(i)  That  defendant  be  permitted  to  file  an  affidavit  of  merits  in 
said  cause,  and  that  the  affidavit  now  filed  in  said  cause,  in  the 
motion  on  which  this  order  is  made,  stand  as  the  affidavit  of  merits 
in  said  cause  on  behalf  of  said  defendant. 

(2)  It  is  further  ordered  by  the  court  that  this  cause  be,  and  the 
same  is  hereby,  stayed,  and  all  proceedings  therein  are  stayed,  until 
leave  is  obtained  from  the  Circuit  Court  for  Kent  county,  in  chancery, 
to  bring  suit  on  the  note,  a  copy  of  which  is  indorsed  on  the  decla- 
ration in  this  cause,  and  until  the  further  order  of  this  court. 

[(^Signature  as  in  Form  No.  11858. y\^ 

f.  Stay  of  Execution. 

(1)  Affidavit  for  Stay.^ 

Form  No.  19620.* 

In  Justice's  Court  of  Precinct  No.  {stating  if),  Colorado  County, 
State  of  Texas. 

John  Doe,  plaintiff, 
No.  JfO.     against 
Richard  Roe,  defendant. 

Now  comes  the  defendant  Richard  Roe  in  the  above  styled  and 
numbered  cause,  wherein  judgment  was  rendered  against  the 
defendant  on  the  tenth  day  of  May,  ig02,  for  the  sum  of  seventy  dol- 
lars, to  bear  interest  at  the  rate  of  six  per  cent,  from  date,  and  on 
oath  says  that  he  has  not  the  money  with  which  to  pay  said  judg- 
ment, and  that  the  enforcement  of  the  same  by  execution  prior  to 
three  months  would  be  a  hardship  upon  him  and  would  cause  a 
sacrifice  of  his  property  which  would  not  likely  be  caused  should 
said  execution  be  stayed. 

Wherefore  he  prays  for  a  stay  of  execution  as  provided  by  law  for 
three  months  from  the  date  of  said  judgment. 

Richard  Roe. 

Sworn  to  and  subscribed  before  me  this  eleventh  day  of  May,  ig02. 

Abraham  Kent, 
J.  P.  Precinct  No.  {stating  it),  Colorado  Co.,  Texas. 

1.  The  matter  to  be  supplied  within  in  a  particular  jurisdiction  see  the  title 
[  ]  will  not  be  found  in  the  reported     Affidavits,  vol.  i,  p.  548. 

case.  3.    Texas.  —  Rev.    Stat.    (1895),    art. 

2.  For  the  formal  parts  of  an  affidavit     1666. 
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(2)  Stay  Bond  or  Recognizance. 

(a)  In  Justice's  Court. 
Form  No.  19621.^ 

Btiore  Abraham  Kent,  J.  P.,  Crawford  Coxxnty ,  Alma  Township. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

I,  William  West,  do  acknowledge  myself  indebted  to  John  Doe  in 
the  sum  of  one  hundred doUavs,  to  be  void  upon  this  condition: 

Whereas,  John  Doe  has  obtained  a  judgment  before  Abraham 
Kent,  a  justice  of  the  peace  oi  Alma  township,  in  the  county  of  Craw- 
ford, on  the  tenth  day  of  May,  ig02,  against  Richard  Roe.  Now, 
if  such  judgment  shall  be  paid  at  the  expiration  of  six  months  from 
the  time  it  was  rendered,  this  obligation  shall  be  void. 

Dated  the  eleventh  day  of  May,  ig02. 

William  West,     (seal) 

Approved;     Abraham  Kent,  J.  P. 

Form  No.  19622.' 

John  Doe,  plaintiff,      )  In  Justice  Court, 

against  >•  Before  Abraham  Kent,  Esq.,  Justice  of  the 

Richard  Roe,  defendant.  )     Peace  in  and  for  Dallas  County,  laiva. 

Stay  Bond. 

Know  all  men  by  these  presents:  That  whereas,  in  the  above 
entitled  action,  judgment  was,  \ij  Abraham  Kent,  Esq.,  justice  of  the 
peace  in  and  for  Dexter  township,  in  Dallas  county,  Ionia,  on  the 
tenth  day  of  May,  ig02,  rendered  against  the  said  Richard  Roe, 
defendant,  for  the  sum  of  seventy  dollars  and  seven  dollars  cost  of 
suit. 

And  whereas,  the  said  ^/V^^r^i?^^  wishes  a  stay  of  execution  on 
said  judgment  for  the  period  of  three  months  from  its  date. 

Now,  therefore,  we  acknowledge  ourselves  security  for  the  said 
Richard  Roe  for  the  payment  of  said  judgment  and  costs,  with 
interest  thereon  from  the  date  thereof  at  the  rate  of  ten  per  cent, 
per  annum,  with  the  understanding  and  agreement  that  if  the  said 
Richard  Roe  shall  on  or  before  the  expiration  of  the  time  for  which 
execution  is  stayed,  pay  said  judgment,  with  interest  and  costs,  then 
this  obligation  to  be  void;  otherwise  to  be  and  remain  in  full  force 
and  effect. 

Witness  our  hands  this  eleventh  day  of  May,  ig02. 

William  West. 
Samuel  Short. 
State  of  Iowa,    ) 
Dallas  County,  j  ^^" 

William  West  and  Samuel  Short,  being  sworn,  each  for  himself, 
says  that  he  is  a  resident  of  the  state  of  Iowa,  and  that  he  owns  real 

1.  Arkansas.  —  Sand.  «&  H.  Dig.  bond  set  out  in  Sand.  &  H.  Dig.  Ark. 
(1894),  §  4384-  (1894).  §  4387- 

This    is   substantially   the   form    of        2.  Io7va.  —  Code  (1897),  §  3996  ^/ j^f. 
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estate  in  said  state  not  exempt  from  execution  and  aside  from 
incumbrance  to  the  value  of  twice  the  amount  of  the  judgment  men- 
tioned in  the  foregoing  bond  which  he  has  signed. 

William  West. 
Samuel  Short. 
Subscribed  and  sworn  to  before  me  by  the  said  William  West  and 
Samuel  Short  this  eleventh  day  of  May,  i<)02. 

(seal)  Benjamin  White,  Notary  Public. 

Form  No.  i  9  6  2  3  .• 

John  Doe     )  No.  4.0. 

against  >  Beiore  Abraham  JTent,  a  justice  of  the  peace  in  and 
Richard  Roe.  )  for  the  county  of  Delta. 

State  of  Michigan, 
County  of  Delta. 

Whereas,  on  the  tenth  day  of  May,  a,  d.  i()02,  judgment  was  rendered 
in  the  above  entitled  cause  by  Abraham  Kent,  Esq.,  a  justice  of  the 
peace  in  and  for  said  county,  in  favor  of  said  plaintiff  and  against 
said  defendant,  for  the  sum  of  seventy  dollars  damages  and  six  dollars 
costs  of  suit. 

Now,  therefore,  in  order  to  stay  the  execution  on  said  judgment 
according  to  the  statute  in  such  case  made  and  provided,  we  do 
hereby  acknowledge  ourselves  surety  for  the  payment  to  said  plain- 
tiff by  said  defendant  of  the  amount  of  said  judgment,  with  interest 
thereon,  in  six  months  from  the  commencement  of  said  suit. 
In  presence  of  Abraham  Kent,  )  William  West. 

Justice  of  the  Peace.  f  Samuel  Short. 

State  of  Michigan,  \ 
County  of  Delta.     \ 

William  West  and  Samuel  Short,  of  the  town  of  Gladstone,  in  said 
county  of  Delta,  being  duly  and  severally  sworn,  each  for  himself, 
deposes  and  says  that  he  is  worth  in  unincumbered  property  not 
exempt  from  execution  under  the  laws  of  this  state,  the  sum  of  one 
thousand  dollars,  after  payment  of  all  just  debts,  claims  and  liabili- 
ties. 

William  West. 
Samuel  Short. 

Subscribed  and  sworn  to  before  me  this  eleventh  day  of  May,  a.  d. 
\^02. 

Abraham  Kent,  Justice  of  the  Peace. 

I  hereby  approve  of  William  West  and  Samuel  Short  as  sureties  for 
the  foregoing  stay  of  execution. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  9624.^ 

We,  Richard  Roe  and  Samuel  Short,  do  hereby  acknowledge  our- 
selves to  owe  and  be  indebted  to  John  Doe  in  the  sum  of  seventy 

1.  Michigan.  —  Comp.  Laws  (1897),  §  This  is  substantially  the  form  of 
865.  recognizance    set   out   in    Minn.    Stat. 

2.  Minnesota.  — Stat.  (1894),  §  5038.       (1894),  §  5040. 
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dollars,  to  be  levied  and  collected  of  our  several  goods  and  chat- 
tels if  default  be  made  in  the  condition  following: 

Whereas,  the  above  named  John  Doe  did  on  the  tenth  day  of  May^ 
A.  D.  196*^,  recover  a  judgment  for  the  sum  of  seventy  dollars  against 
the  above  named  Richard  Roe,  in  the  Justice  Court  of  Abraham  Kent, 
Esq.,  justice  of  the  peace  in  and  for  the  county  of  Sibley  and  state  of 
Minnesota,  and  said  Richard  Roe  desires  a  stay  of  execution  therein, 
for  the  term  oi  four  months  from  the  date  thereof. 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
said  Richard  Roe  shall  pay  to  said  justice  of  the  peace,  or  his  suc- 
cessor in  office,  for  the  use  of  said  John  Doe,  the  sum  of  seventy 
dollars,  and  interest  thereon  at  the  rate  of  seven  per  cent,  a  year, 
then  this  obligation  shall  be  void,  but  if  default  be  made  in  such  pay- 
ment, execution  may  issue  against  said  Richard  Roe  and  Samuel  Short 
for  such  amount  as  may  be  due  on  said  judgment  and  interest  as 
aforesaid  and  costs  accruing. 

Witness  our  hands  and  seals  this  eleventh  day  of  May,  ig02. 

Richard  Roe.      (seal) 
Samuel  Short,     (seal) 

Taken  and  acknowledged  before  me  the  date  aforesaid. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19625.' 
(Mo.  Rev.  Stat.  (1899),  §  4014.) 

I,  William  West,  acknowledge  myself  indebted  to  John  Doe  in  the 
sum  of  seventy  dollars,  to  be  void  upon  this  condition:  Whereas, 
John  Doe  obtained  a  judgment  before  Abraham  Kent,  a  justice  of  the 
peace  of  Canton  township,  in  Lewis  county,  on  the  tenth  day  of  May, 
ig03,  against  Richard  Roe:  Now,  if  such  judgment  shall  be  paid  at 
the  expiration  of  six  months  {the  time  agreed  as  the  length  of  the  stay 
from  the  time  it  was  rendered'),  this  recognizance  shall  be  void. 

William  West. 

Approved  the  tenth  day  of  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19626.^ 

State  of  Nebraska,   ) 
County  of  Antelope.  \ 

\n  Justice  Court  of  Abraham  Kent,  a  Justice  of  the  Peace  for 
Antelope  County,  Nebraska. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Whereas,  on  the  tenth  day  of  May,  xg02,  John  Doe,  plaintiff, 
recovered  a  judgment  against  Richard  Roe,  defendant,  before  Abra- 
ham Kent,  a  justice  of  the  peace,  for  the  sum  of  seventy  dollars  and 
costs  of  suit  taxed  at  seven  dollars;  now  therefore,  in  consideration 

1.  Missouri.  —  Rev.  Stat.  (1899),  §  2.  Nebraska.  —  Comp.  Stat.  (1899),  § 
4013.  6574. 
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of  stay  of  execution  and  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  I,  William  West,  surety  for  the  stay  of  execution 
on  the  above  judgment  oi  John  Doe,  plaintiff,  against  Richard  Roe, 
defendant,  do  hereby  promise  and  undertake  to  pay  the  amount  of 
the  said  judgment,  interest  and  costs,  and  the  costs  that  may  accrue 
at  the  expiration  of  this  stay  of  execution. 

Williafn  West. 

Stayed  May  11,  xq02.     Due  November  11,  i^02. 

Executed  in  my  presence  and  surety  approved  by  me  this  eleventh 
day  of  May,  i<)02. 

Abraham  Kent,  Justice  of  the  Peace. 
State  of  Nebraska, 
County  of  Antelope. 

William  West,  being  first  duly  sworn,  deposes  and  says,  that  he  is 
a  resident  and  householder  (or  freeholder')  within  Antelope  county,  in 
the  state  of  Nebraska;  that  he  is  surety  on  the  foregoing  bond;  that 
he  is  worth  in  real  estate  therein  the  sum  of  one  thousand  dollars 
beyond  the  amount  of  his  debts,  and  that  he  has  property  liable  to 
execution  in  the  state  of  Nebraska  equal  to  two  thousand  dollars. 

William  West. 

Subscribed  in  my  presence,  and  sworn  to  before  me,  this  eleventh 
day  of  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19627.' 

In  the  Justice's  Court  of  Precinct  No.  1,  Colorado  County,  State 
of   Texas. 

John  Doe,  plaintiff. 
No.  JfO.  against 
Richard  Roe,  defendant. 

Know  all  men  by  these  presents:  That  whereas,  on  the  tenth  day 
of  May,  \g02,  in  the  above  styled  and  numbered  cause,  judgment 
was  rendered  in  favor  of  the  plaintiff  against  the  defendant  for  the 
sum  of  seventy  dollars,  to  bear  interest  from  date  at  the  rate  of  six 
per  cent,  per  annum. 

And  whereas,  the  defendant  filed  his  affidavit  in  writing,  as  pro- 
vided by  law,  and  has  applied  for  a  stay  of  execution  for  three  months 
from  the  date  of  such  judgment. 

Now  therefore,  we,  the  undersigned,  Richard  Roe,  as  principal,  and 
the  other  subscribers  hereto  as  sureties,  acknowledge  ourselves 
jointly  and  severally  bound  to  John  Doe  for  the  full  amount  of  said 
judgment  with  interest  and  costs. 

Witness  our  hands  this  eleventh  day  of  May,  ig02. 

Richard  Roe. 
Samuel  Short. 
William  West. 

Approved:  Abraham  Kent, 

^  J.  P.  Precinct  No,  1,  Colorado  Co.,  Texas. 

1.   Texas.  —  Rev.  Stat.  (1895),  art.  1666. 
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Form  No.  19628.' 
(Ballinger's  Anno.  Codes  &  Slat.  Wash.  (1897),  §  6642.) 

Whereas,  y^/;«  Doe  has  obtained  a  judgmeut  heiove  Abraham  Kent, 
one  of  the  justices  of  the  peace  in  and  {or  Lincoln  county,  on  t\\&  tenth 
day  of  May,  ig02,  against  Richard  Roe,  for  seventy  dollars;  now,  there- 
fore, I,  William  West,  acknowledge  myself  bound  to  John  Doe  in  the 
sum  oi  one  hundred  dollars,  this  bond  to  be  void  if  such  judgment  shall 
be  paid  at  the  expiration  of  /7£'i^  months  after  the  time  it  was  rendered. 
Dated  the  eleventh  day  of  May,  ig02. 

William  West. 
Form  No.  19629.- 

I,  William  West,  acknowledge  myself  indebted  to  John  Doe  in  the 
sum  of  seventy  dollars,  to  be  void  upon  this  condition: 

Whereas,  John  Doe  has  obtained  a  judgment  before  Abraham  Kent^ 
justice  of  the  peace  of  the  town  oi  Juda,  in  the  county  oi  Green,  on 
the  tenth  day  of  May,  \()02,  a.g2i\n&t  Richard  Roe; 

Now,  if  said  judgment,  costs  and  interest  shall  be  paid  at  the 
expiration  oi  four  months  from  the  time  it  was  rendered,  this  recog- 
nizance shall  be  void. 

Witness  my  hand  this  eleventh  day  oi  May,  a.  d.  \<)02. 

William  West. 

(Ji)  In  Courts  of  Record. 

Form  No.  19630.' 

State  of  Washington.  \^ 
County  of  Spokatie.      \ 

In  the  Superior  Court  of  the  State  of  Washington,  County  of  Spokane. 

John  Doe,  plaintiff,       )  ^^   ^^^ 

i?.V/^.r/i.Td'ef endant.  \  ^^^^  '''  ^^^7  Execution. 

Know  all  men  by  these  presents,  that  we,  Richard  Roe,  as  principal, 
and  William  West  and  Samuel  Short  as  sureties,  are  held  and  firmly 
bound  unto  y<?^«Z><?<?,  judgment  creditor  in  the  above  entitled  action, 
his  executors,  administrators  or  assigns,  in  the  sum  of  six  hundred 
dollars,  lawful  money  of  the  United  States,  to  be  paid  unto  the  said 
John  Doe,  his  executors,  administrators  or  assigns,  for  which  payment, 
well  and  truly  to  be  made,  we  jointly  and  severally  bind  ourselves, 
and  each  of  our  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals  and  dated  this  eleventh  day  of  May, 
A.  D.  \g02. 

The  condition  of  this  obligation  is  such,  that  whereas  judgment  was 
rendered  on  the  tenth  day  of  May,  a.  d.  \g02,  in  the  above  entitled 
action,  in  the  Superior  Court  in  and  for  Spokane  county,  in  favor  of 
the  above  named  judgment  creditor  and  against  the  above  named 
Richard  Roe,  judgment  debtor,  for  the  sum  of  three  huftdred  dollars, 
damages  and  costs,  which  said  judgment  was  docketed  on  t\\t  eleventh 

1.  Washington.  —  Ballinger's  Anno.  This  is  substantially  the  form  of 
Codes  &  Stat.  (1897),  ^  6640  et  seq.  recognizance  in  Wis.  Stat.  (1898),  §  3676. 

2.  Wisconsin.  —  Stat.  (1898),  ^3674  ^/  3.  Washington.  —  Ballinger's  Anno. 
seq.  Codes  &  Stat.  (1897),  §  5204  et  seq. 
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day  of  May^  a.  d.  19^^,  and  whereas  the  said  judgment  debtor  desires 
a  stay  of  execution  upon  said  judgment  for  the  period  of  <7«^  month; 

Now  therefore,  if  the  said  Richard Roe^  judgment  debtor,  shall  pay 
or  cause  to  be  paid  the  amount  of  such  judgment,  interest  at  the  rate 
of  six  per  cent,  per  annum  from  the  date  of  said  judgment,  and  costs 
and  increased  costs,  within  one  month  from  date  of  the  docketing  of 
said  judgment,  and  authorize  and  empower  the  issuing  of  an  execu- 
tion for  such  amount  against  the  said  judgment  debtor  and  sureties 
herein  upon  default  of  such  payment,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force. 

And  we,  the  said  judgment  debtor  and  his  sureties  herein,  do  hereby 
authorize  and  empower  the  issuing  of  an  execution  for  the  amount  of 
said  judgment,  costs,  increased  costs  and  interest,  against  us,  the  said 
judgment  debtor  and  his  sureties  herein,  upon  default  of  payment  of 
such  judgment. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and  seals  the 
eleventh  day  of  May^  a.  d.  19^^, 
Signed,  sealed  and   delivered   in )  Richard  Roe.        (seal) 

presence  of  Jonathan  Brown.      J  William  West,      (seal) 

Samuel  Short.       (seal) 
State  of  Washington,  ) 
County  of  Spokane.     \ 

William  West  and  Samuel  Short.,  being  duly  sworn,  say,  on  oath, 
each  for  himself,  and  not  one  for  the  other,  that  I  am  resident  of 
Spokane  county,  Washington;  that  I  am  not  a  counselor  or  attorney  at 
law,  sheriff,  clerk  of  the  Superior  Court  or  other  officer  of  such  court, 
and  that  I  am  worth  the  following  amount:  The  said  William  West 
the  sum  of  three  thousand  dollars;  the  said  Samuel  Short  the  sum  of 
five  thousand  dollars  over  and  above  my  debts  and  liabilities,  and 
exclusive  of  my  property  exempt  from  execution. 

William  West. 
Samuel  Short. 

Subscribed  and  sworn  to  before  me  this  eleventh  day  of  May,  a.  d, 

Franklin  Smith, 
Notary  Public  residing  at  Spokane^  Wash. 
{Approval^ 

(3)  Stay  of  Execution. 

Form  No.  19631.' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1650.) 

Township  of  Little  Rock,  County  of  Pulaski. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

On  the  fifteenth  day  oi  June,  xWJf.,  came  the  said  defendant  and 
prayed  a  stay  of  execution  for  the  term  of  six  months,  and  offered 
Elmore  V.  Rhone  as  his  security,  who  entered  into  an  obligation  to 

1.  Arkansas.  — S)Z.i\^.  &  H.  Dig.  (1894),  §  4384,  4390,  4394. 
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the  plaintiff,  dated  this  day,  as  required  by  law;  whereupon  said  stay 
is  granted  and  said  execution  revoked,  and  a  certificate  to  that  effect 
is  made  and  delivered  by  me  to  the  defendant. 

Abraham  Kent^  J.  P. 

2.  In  Criminal  Prosecution, 
a.  Supersedeas  Bond  Pending  Appeal. 

Form  No.  19632.' 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  159.) 

The  Commonwealth  of  Kentucky^  plaintiff,  ^ 

against  \  Franklin  Circuit  Court. 

John  Smith,  defendant.  ) 

The  defendant,  John  Smith,  having  prayed  an  appeal  from  the 
judgment  of  the  Franklin  Circuit  Court,  rendered  herein  against  him 
at  its  October  term,  i877,  for  a  fine  of  one  thousand  doWars  and  costs, 
and  imprisonment  in  the  jail  of  Franklin  county  for  six  months,  now 
we  covenant  to  and  with  the  plaintiff  that  if  said  judgment  be 
affirmed  we  will  pay  said  fine  and  costs,  and  all  damages  thereon, 
and  the  costs  of  the  appeal,  and  that  the  defendant  will  surrender 
himself  in  execution  of  the  judgment  of  imprisonment;  or,  if  he  fail 
to  do  so,  that  we  will  pay  to  the  plaintiff  tivo  dollars  for  each  day  of 
the  imprisonment  adjudged. 

Witness  our  hands  this  20th  October,  i877.  John  Smith. 

Thomas  Jones. 
George  Smith. 
Taken  and  subscribed  before  me,  as  clerk  of  the  Franklin  Circuit 
Court,  this  20th  day  of  October,  iS77. 

P.  Swigert,  C.  F.  C.  C. 

F  orm  No.  19633.* 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  160.) 
John  Smith,  appellant, 


against  \  Franklin  Circuit  Court. 

The  Commonwealth  of  Kentucky,  appellee. 

John  Smith,  having  prayed  an  appeal  to  the  Franklin  Circuit  Court, 
for  the  judgment  rendered,  on  the  15th  day  of  August,  i877,  by 
James  C.  Coleman,  a  justice  of  the  peace  for  Franklin  county,  against 
said  appellant  for  a  fine  of  one  hundred  dollars  and  costs;  now,  if  said 
judgment  be  affirmed,  we  covenant  to  pay  the  costs  of  the  appeal; 
and  also  that  the  said  John  Smith  will  perform  the  judgment  which 
shall  be  rendered  against  him  on  the  appeal,  and  if  the  judgment  be  for 
imprisonment,  and  said  John  Smith  fail  to  surrender  himself  in  exe- 
cution thereof,  that  we  will  pay  to  the  Commonwealth  of  Kentucky 
the  sum  of  two  dollars  for  each  day  of  imprisonment  adjudged  against 
him, 

1.  Kentucky.  —  Bullitt's  Crim.  Code  2.  Kentucky.  — ^vXVwCs  Crim.  Code 
(1895),  §  349-  (1895),  §  364.' 
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Witness  our  hands  this  20th  day  of  September,  iS77. 

Thomas  Jones. 
George  Smith. 
Taken  and  subscribed  before  me,  as  clerk  of  the  Franklin  Circuit 
Court,  this  20th  day  of  September,  iS77. 

F.  Swigert,  C.  F.  C  C. 

b.  Certificate  of  Supersedeas  Pending  Appeal 

Form  No.  19634.' 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  161.) 
John  Smith,  appellant,  1 

against  >  Franklin  Circuit  Court. 

The  Commonwealth  of  Kentucky,  appellee.  ) 

I  do  certify  that  John  Smith  has  prayed  an  appeal  to  the  Franklin 
Circuit  Court  from  a  judgment  rendered  on  the  15th  day  of  August, 
iS77,  by  James  C.  Coleman,  a  justice  of  the  peace  for  Franklin 
county,  against  him  for  a  fine  of  one  hundred  dollars  and  costs,  and 
has  duly  executed  an  appeal  and  supersedeas  bond.  Therefore 
the  execution  of  said  judgment  is  suspended. 

Given  under  my  hand,  as  clerk  of  said  court,  this  20th  day  of 
September,  i877. 

P.  Swigert,  C.  F.  C.  C. 

Form  No.  19635.' 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  160.) 
John  Smith,  appellant,  )  ^  ^ 

agamst  V  v    t    h 

The  Commonwealth  of  Kentucky,  appellee.  )  J^entucny. 

I,  Jacob  Swigert,  clerk  of  the  Court  of  Appeals  of  Kentucky,  do 
certify  that  the  appellant,  John  Smith,  has  taken  an  appeal  from  a 
judgment  of  the  Franklin  Circuit  Court,  rendered  at  its  October  term, 
i877,  in  favor  of  the  Commonwealth  of  Kentucky  against  him  for  a 
fine  of  one  thousand  dollars  and  costs,  and  for  his  imprisonment  in 
the  Franklin  county  jail  for  six  months,  and  has  executed  a  super- 
sedeas bond  agreeably  to  law,  a  transcript  of  which,  and  of  the 
record,  has  been  filed  in  my  office.  Therefore  the  execution  of  said 
judgment  is  suspended. 

Given  under  my  hand  this  1st  November,  i877. 

J.  Swigert,  Clerk  C.  A. 

II.  VACATION  OF  STAY  OF  PROCEEDINGS. 

Form  No.  19636. 

{Commencing  as  in  Form  No.  lJf25Ji)  for  an  order  vacating  and  set- 
ting aside  the  stay  of  proceedings  granted  by  this  court  in  the  above 
entitled  cause,  on  the  tenth  day  oi  May,  a.  d.  196?^,  or  for  such  other 
or  further  relief  {concluding  as  in  Form  No.  lJ^5Ji). 

1.  Kentucky, —  Bullitt's  Crim.  Code  2.  Kentucky. —'&\x\V\\x's  Crim.  Code 
(1895),  §  364.  (1895),  §  349- 
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See  the  title  SUPPLEMENTAL  PLEADINGS,  post. 


SUPPLEMENTAL  ^  COMPLAINT. 

See  the  title  SUPPLEMENTAL  PLEADINGS,  post. 
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a.  Supplemental  Bill,  34. 
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Defendants  to  the  Original  Bill,  34. 

b.  Against  Representative  of  a  Defendant  Who  Died  Before 

Appearance,  35. 

c.  To  Introduce  New  Matter  which  Existed  at  the  Time  of 

Filing  the  Original  Bill,  36. 
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a.  Original  Bill  in  the  Nature  of  a  Supplemental  Bill,  42. 

b.  To  Carry  Decree  Into  Execution,  44. 

6.  Plea  to  Bill  to  Carry  Decree  Into  Execution,  45. 

II.  UNDER  THE  CODES,  46. 
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3.  Order  Granting  Leave  to  File  Supplemental  Complaint,  48. 

4.  Suppletnental  Complaint  or  Petition,  48. 

a.  Ln  a  Creditor  s  Suit,  Seeking  to  Set  Aside  an  Assignment 

Made  Subsequent  to  the  Original  Complaint,  Which 
Alleged  that  Defendants  Lntended  to  Assign  with 
Preferences,  in  Violation  of  an  Agreement  with  the 
Plaintiffs,  and  Prayed  for  I  nfuiiction,  49. 

b.  Ln  an  Action   to  Enjoin  Violation  of  Agreement  Not  to 

Continue  Trade,  Alleging  that  Defendafit,  After  Lnjunc- 
tion.  Continued  it  in  His  Brother's  Name,  50. 
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For  Form  of  Pill  of  Revivor  and  Supplement,  see  the  title  REVLVOR 
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For  For 771  s  relating::;  to  Substitutio/i  of  Parties,  see  the  title  SUBSTL- 
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See  also  the  GENERAL  LNDEX  to  this  work. 


I.  IN  EQUITY. 

1.  Petition  for  Leave  to  File  Supplemental  Bill.i 

1.  Leave  to  File.  —  Before   a   supple-  relief,  such  as  a  preliminary  injunction, 

mental  pleading  can  be  filed  in  equity,  is  sought,  notice  is  required.     Allen  v. 

leave  of  the  court  must  be  obtained  to  Taylor,    3  N.J.  Eq.  435;  Lawrence  v. 

do   so.     Davis   v.   Lang,    153    111.    175;  Bolton,    3    Paige   (N.    Y.)   294;    Eager 

Fisher  z\  Greene,  95  111.  94;  Millikin  v.  v.  Price,  2  Paige  (N.  Y.)  333.     And  in 

Jones,  77  111.  372;  Lincoln  v.  McLaugh-  any  case  the  court  may  order  notice  to 

lin,  74  111.  11;  Winn  v.  Albert,  2  Md.  be  given.     Winn  v.  Albert,  2  Md.  Ch. 

Ch.  42;  Pedrick  I.White,  I  Met.  (Mass.)  42;  Allen   v.   Taylor,   3  N.    J.    Eq.  435; 

76;  Pinch  V.  Anthony,  10  .-Mien  (Mass.)  Eager  v.  Price,  2  Paige  (N.  Y.)  333. 

470;    Graves    v.    Niles,    Harr.   (Mich.)  Requisites  of  Petition,  Generally. —  For 

332;  Tappan   v.   Evans,   12  N.    H.   330;  the   formal    parts   of  a    petition    in    a 

Allen  C'.  Taylor,  3  N.  J.  Eq.  435;  Law-  particular    jurisdiction     see     the    title 

rence  v.  Bolton,   3  Paige  (N.  Y.)   294;  Petitions,  vol.  13,  p.  S87. 

Eager  r.    Price,    2  Paige  (N.    Y.)   333;  The  petition  need  only  show  to  the 

Kennedy  v.  Georgia  State  Bank,  8  How.  court  and  the  opposite  party  in  a  gen- 

(U.  S.)   586;    Henry  v.  Travelers'  Ins.  eral  manner  the  matter  intended  to  be 

Co.,  45  Fed.  Rep.  299;  Mackintosh  v.  set   up,  and   the   averments  to  be   in- 

Flint,  etc.,   R.  Co.,  34  Fed.  Rep.  5S2;  serted  in  the  pleading  need  not  be  set 

Miller   v.    Rogers,    29    Fed.    Rep.    401;  out    in    the    petition.       Parkhurst    v. 

French  v.    Edwards,   4  Sawy.    (U.    S.)  Kinsman,  2  Blatchf.  (U.  S.)  72. 

125;  Hardy  71.  Johnson,  i  Wall.  (U.  S.)  But  enough  must  be  shown  to  enable 

371.  the  court  to  consider  the  propriety  of 

Notice  of  Application.  —  As  a  general  the    supplemental     pleading    and    to 

rule,  notice  of  application  for  leave  to  advise   the   opposite   party.     Stockton 

file  a  supplemental  pleading  in  equity  v.  American  Tobacco  Co.,  53  N.  J.  Eq. 

is  not  necessary,  although  where  special  400. 
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Form  No.  19637.' 

(3  Barb.  Ch.  Pr.  (2d  ed.),  p.  230,  No.  310.) 

(^Title  of  court  and  cause  and  address  as  in  Form  No.  17968.^ 

The  petition  of  John  Doe,  the  above  named  complainant,  respect- 
fully showeth,  that  on  or  about  the  tenth  day  of  May,  i899,  your 
petitioner  filed  his  bill  in  this  honorable  court  against  Richard  Roe, 
for  the  purpose  of  {jtate  general  object  of  original  bill  ^,  and  praying 
{state  the  prayer  verbatim). 

And  your  petitioner  further  shows,  that  the  said  Richard  Roe, 
being  served  with  process  of  subpoena,  appeared  to  the  said  bill,  but 
has  not  yet  put  in  his  answer  thereto.  That  after  the  appearance  of 
the  said  defendant  was  entered,  that  is  to  say,  on  or  about  the  first 
day  of  June,  i899,  and  before  any  further  proceedings  were  had  in 
the  said  cause,  (state  the  supplemental  matter');  wherefore  your  peti- 
tioner is  advised  that  it  is  necessary  to  bring  the  said  Samuel  Short 
before  this  court,  as  a  party  defendant  to  this  suit. 

Your  petitioner  therefore  prays  that  leave  may  be  granted  to  him 
to  file  a  supplemental  bill  against  the  said  Samuel  Short  for  the 
purpose  of  making  him  a  party  defendant  to  the  suit,  with  proper 
and  apt  words  to  charge  him  as  such,  and  with  such  prayer  for  relief 
as  may  be  proper,  and  for  such  other  relief  in  the  premises  as  the 
circumstances  of  the  case  shall  require,  and  as  to  your  honor  shall 
seem  meet. 

And  your  petitioner,  etc.  John  Doe. 

2.  Supplemental  Bill.2 

a.  Against  New  Parties  Who  Ought  to  have  been  Made  Defendants 
to  the  Original  Bill. 

Form  No.  19638.* 
(3  Barb.  Ch.  Pr.  (2d  ed.),  p.  226,  No.  307.) 

1.  See,  generally,  supra,  note  i,  p.  supplemental  pleading  need  not  refer 
3,            '  to  the  original  pleading,  although,  such 

2.  Requisites  of  Bill,  Generally.  —  For  reference  is  often  made.  Dunham  v. 
the  formal  parts  ofabill  in  a  particular  Eaton,  etc..  R.  Co.,  i  Bond  (U.  S.)492. 
jurisdiction  see  the  title  Bills  in  Restatement  of  Facts. — The  facts  con- 
Equity,  vol.  3,  p.  417.  tained  in  the  original    pleading   need 

As  Described' in   Petition. —The    bill  not  be  restated  unless  the  special  cir- 

must  be  such  as  was  described  in  the  cumstances  require  it.     Nevada  Nickel 

petition  for  leave  to  file.     Stockton  v.  Syndicate   v.    National   Nickel  Co.,  86 

American   Tobacco   Co.,  53  N.  J.  Eq.  Fed.  486. 

400  New  Matter.  —  That  the  supplemental 

Parties. — Where  no  change  has  been  matter  has  occurred  since  the  filing  of 

made  in  the  parties,  all  parties  to  the  the  original  bill  is  usually  stated.     Us- 

original  bill  must  be  made  parties  to  borne  v.  Baker,  2  Madd.  378, 

the  supplemental  bill.     Blunt  z-.  Hay,  Prayer   for   Relief.  — A   supplemental 

4  Sandf.  Ch.  (N.  Y.)  362.  bill    must   pray  for  the  same  relief  or 

Definiteness  and  Certainty.— The  same  similar  relief  as  that  asked  in  the  origi- 

definiteness  and    certainty  is   required  nal   bill.      Electrical  Accumulator  Co. 

in  supplemental  pleadings  as  in  other  v.  Brush    Electric   Co.,   44   Fed.    Rep. 

pleadings.     Di  nham  v.  Eaton,  etc.,  R.  602. 

Co.,  1  Bond  (U.  S.)  492.  3.  See,  generally,  supra,  note  2,  this 

Reference    to    Original    Pleading. —  A  page. 
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{Commencing  as  in  Porm  No.  196Jf.O,  and  continuing  down  to  f .) 
And  your  orator  further  showeth,  by  way  of  supplement,  that  your 
orator  has  lately  discovered,  as  the  fact  is,  that  (jtate  supplemental 
matter).  And  your  orator  charges  that  the  said  Samuel  Short  and 
William  West  are  by  the  means  aforesaid  interested  in  the  said  sum 
of  ttfjo  thousand  dollars,  and  the  securities  for  the  same,  and  are 
necessary  parties  to  this  suit,  and  that  your  orator  is  entitled  to  have 
the  same  relief  from  his  said  original  bill  as  if  they  had  been  made 
parties  thereto. 

To  the  end  therefore  that  the  said  defendants  may,  if  they  can, 
show  cause  why  your  orator  should  not  have  the  same  relief  hereby, 
and  by  his  said  original  bill  prayed,  and  may  upon  their  several  and 
respective  oaths,  according  to  the  best  and  utmost  of  their  several 
and  respective  knowledge,  remembrance,  information  and  belief,  full, 
true,  direct  and  perfect  answer  make  to  all  and  singular  the  premises, 
and  more  particularly  whether  {Here  set  forth  the  interrogatories'). 
And  that  your  orator  may  have  the  same  relief  from  the  said  original 
bill  as  if  the  said  defendants  had  been  made  parties  thereto;  and 
{pray  for  special  relief).  Arid  that  your  orator  may  have  such 
further  or  other  relief  in  the  premises  as  the  circumstances  of  this 
case  may  require  and  to  your  honor  may  seem  meet.  May  it 
please  {concluding  as  in  Porm  No.  ^277). 

b.  Against  Representative  of  a  Defendant  Who  Died  Before 
Appearance. 

Form  No.  19639. 

(3  Barb.  Ch.  Pr.  (2d  ed.),  p.  226.  No.  308.)! 

{Commencing  as  in  Porm  No.  19640,  and  continuing  down  to  *.) 
And  your  orator  further  showeth,  that  the  said  Prancis  Pern,  one 
of  the  said  defendants,  being  duly  served  with  process,  appeared  to 
your  orator's  said  bill  and  put  in  his  answer  thereto,  which  answer  was 
replied  to.  And  your  orator  further  showeth,  that  the  said  cause 
came  on  to  be  heard  before  {state  interlocutory  decree).  And  your 
orator  further  showeth,  that  divers  proceedings  have  been  had  before 
the  said  master  to  whom  the  said  cause  was  so  referred  as  aforesaid, 
but  he  has  yet  made  no  report  thereon;  as  by  such  bill  and  proceed- 
ings now  remaining  as  of  record  in  this  honorable  court,  when  pro- 
duced, will  more  fully  appear. 

And  your  orator  further  showeth,  by  way  of  supplement,  that  your 
orator  has  lately  discovered,  as  the  fact  is,  that  the  said  Samuel  Short 
departed  this  life  at  {stating  place),  on  {stating  time),  without  ever 
having  been  served  with  process  of  subpoena  to  appear  to  your 
orator's  said  bill,  or  having  appeared  thereto.  And  your  orator  fur- 
ther showeth,  by  way  of  supplement,  that  the  said  Sajnuel  Short  died 
intestate;  and  that  on  {stating  time),  letters  of  administration  upon 
the  estate  and  effects  of  the  said  Samuel  Short  were  granted  by  the 
surrogate  of  the  county  of  Kings  to  John  Short,  the  defendant  hereto, 

1.  See,  generally,  supra,  note  2,  p.  34. 
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as  by  such  letters  of  administration,  when  produced,  will  more  fully 
appear. 

And  your  orator  charges  that  by  the  means  aforesaid  the  said  John 
Short  has  become,  and  now  is,  the  legal  personal  representative  of 
the  said  Samuel  Short,  and  is  entitled  to  all  such  interest,  if  any,  as 
the  said  Samuel  Short  had  under  the  said  will  of  the  said  IVilliam 
Short. 

And  your  orator  charges  that  he  ought  to  have  the  same  relief 
against  the  said  John  Short,  as  the  personal  representative  of  the  said 
Samuel  Short,  and  the  same  benefit  of  the  said  suit  and  all  the  pro- 
ceedings therein,  as  he  might  have  had  against  the  said  Samuel  Short 
if  he  had  appeared  to  your  orator's  said  bill  and  were  now  living. 

To  the  end  therefore  (call  for  answer  to  both  bills).  And  that  it 
may  be  declared  by  this  honorable  court  that  your  orator  is  entitled 
to  have  the  same  relief  against  the  said  defendant  as  such  per- 
sonal representative  of  the  said  Samuel  Short,  and  the  same  benefit 
of  the  said  original  suit,  and  of  all  the  proceedings  therein,  as  he 
might  have  had  against  the  said  Samuel  Short  if  he  had  appeared  to 
your  orator's  said  bill  and  were  now  living;  and  that  it  may  be 
decreed  accordingly;  and  that  your  orator  may  have  such  further  or 
other  relief  in  the  premises  as  the  circumstances  of  his  case  may 
require,  and  to  your  honor  may  seem  meet.  May  it  please  {conclud- 
ing as  in  Form  No.  Jf^77,  with  prayer  for  subpoena  against  John  Short 
to  appear  and  answer  both  bills'). 

e.  To  Introduce  New  Matter  which  Existed  at  the  Time  of  Filing  the 

Original  Bill. 

Form  No.  19640.' 

(3  Barb.  Ch.  Pr.  (2d  ed.),  p.  222,  No.  306.) 

(Commencement  as  in  Form  No.  17972.) 

Complaining,  showeth  unto  your  honor,  your  orator  John  Doe,  of 
(stating  place).  That  on  or  about  (stating  time),  your  orator  exhibited 
his  original  bill  of  complaint  in  this  honorable  cour-t,  against  Richard 
Roe,  the  defendant  hereinafter  named,  as  defendant  thereto,  thereby 
stating  a  certain  memorandum  of  agreement,  dated  the  ffth  day  of 
July,  i839,  and  made  between  Samuel  Short,  therein  described,  of  the 
one  part,  and  your  orator,  of  the  other  part,  and  signed  by  the  said 
Samuel  Short,  whereby  the  said  Samuel  Short  agreed  to  sell  to  your 
orator  a  certain  lot  or  piece  of  land,  called  (describing  the  land), 
therein  particularly  described,  and  of  which  the  said  Samuel  Short 
was  seised  in  fee,  for  the  sum  of  fve  hundred  dollars;  and  further 
stating  the  delivery  by  the  said  Samuel  Short  of  the  abstract  of  his 
title  and  the  acceptance  of  such  title  by  your  orator;  and  further 
stating  the  death  of  the  said  Samuel  Short  intestate,  and  that  he  left 
the  said  y<?//«  Short  his  only  son  and  heir-at-law;  and  that  letters  of 
administration  of  the  estate  and  effects  of  the  said  Samuel  Short  had 
been  granted  by  the  surrogate  of  the  county  of  Kings  to  the  said 

1.  See,  generally,  supra,  note  2,  p.  34. 
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John  Short -^  and  further  stating  applications  on  the  part  of  your  ora- 
tor to  the  said  John  Short  to  perform  the  said  agreement  so  entered 
into  by  his  father  as  aforesaid,  and  his  refusal  to  do  so;  and  charg- 
ing that  the  said  lot  or  piece  of  land,  called  {describing  the  land^, 
formed  part  of  a  considerable  estate  called  Hesseltine,  the  whole  of 
which  had,  before  the  date  of  the  said  contract  for  sale,  been 
mortgaged  by  the  said  Samuel  Short  to  one  William  West  for  twelve 
thousand  dollars,  which  mortgage  debt  was  still  due  and  owing;  and 
charging  that  the  said  Samuel  Short  would,  if  living,  be  found  to 
redeem  the  said  mortgage,  in  order  to  convey  the  said  lot  or  piece  of 
land  to  your  orator  free  from  incumbrances,  and  that  the  said  John 
Short  was  bound  to  do  so,  to  the  extent  of  his  father's  assets,  which 
your  orator  charged  were  amply  sufficient  for  the  same;  and  praying 
that  the  said  John  Short  might  be  decreed  specifically  to  perform  the 
said  agreement  so  entered  into  by  the  said  Samuel  Short  as  afore- 
said, and  to  convey  and  procure  all  proper  parties  to  join  in  convey- 
ing the  said  lot  or  piece  of  land  comprised  in  the  said  agreement  to 
your  orator,  or  as  he  should  direct,  upon  your  orator  paying  to  the 
said  John  Short  the  sum  of  _^ve  hundred  dollars,  which  your  orator 
thereby  offered  to  do,  and  in  all  respects  to  perform  the  said  agree- 
ment on  your  orator's  part;  and  in  case  the  said  John  Short  should 
not  admit  assets  of  his  said  father  sufficient  to  enable  him  to  per- 
form the  said  agreement,  then  that  the  usual  accounts  of  the  real  and 
personal  estate  of  the  said  Samuel  Short  might  be  taken;  and  that 
your  orator  might  have  such  other  and  further  relief  in  the  premises 
as  the  circumstances  of  his  case  might  require  and  to  your  honor 
should  seem  meet.* 

And  your  orator  further  showeth  unto  your  honor  that  the  said 
John  Short,  being  duly  served  with  process  of  subpoena,  appeared  to 
your  orator's  said  bill  and  put  in  his  answer  thereto,  whereby  he 
alleged,  among  other  things,  that  he  could  not  perform  the  said 
agreement  of  tho.  fifth  day  oi  July,  i839,  without  first  redeeming  the 
said  mortgage  so  made  to  the  said  William  West  as  aforesaid,  and 
that  the  assets  of  the  said  John  Short  were  not  sufficient  to  enable 
him  to  do  so. 

And  your  orator  further  showeth  that  the  said  answer  has  been 
replied  to  by  your  orator,  and  witnesses  have  been  examined  on 
both  sides,  but  the  proofs  have  not  yet  been  closed;  as  by  the  said 
bill  and  proceedings,  now  remaining  as  of  record  in  this  honorable 
court,  reference  being  had  thereto,  will  appear.f 

And  your  orator  further  showeth,  by  way  of  supplement,  that 
your  orator  has  lately,  and  since  the  examination  of  witnesses  in  the 
said  cause,  discovered,  as  the  fact  is,  that  the  said  William  West  now 
is,  and  always  since  the  date  of  the  said  agreement  has  been,  ready 
and  willing  to  concur  in  conveying  the  said  lot  or  piece  of  land 
to  your  orator  discharged  from  the  said  mortgage,  upon  receiving 
your  orator's  purchase  money  in  discharge  pro  tanto  of  the  said 
mortgage  debt. 

And  your  orator  charges  that  such  information  was  first  given  to 
your  orator  by  means  of  a  letter  addressed  by  the  said  William  West 
to  Mr,  Jeremiah  Mason,  your  orator's  solicitor,  and  dated  (^stating 
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date)^  part  of  which  was  in  the  words  and  figures  following,  that  is  to 
say:  "Mr.  Short's  refusal  to  carry  into  effect  his  agreement  with 
Mr.  Doe  is  unaccountable  to  me,  because  he  knows  that  I  have 
always  been  willing,  and  even  desirous,  to  confirm  the  sale,  and  to 
release  the  premises  from  my  mortgage,  on  receiving  the  Jive  hundred 
dollars  towards  my  debt.  This,  in  fact,  was  understood  between 
his  father  and  myself  at  the  time  when  the  sale  to  Mr.  Doe  was 
made;"  as  by  such  letter,  reference  being  had  thereto,  will  more 
fully  appear. 

And  your  orator  charges  therefore  that  it  is  unimportant  whether 
the  said  John  Short  has  assets  of  his  father  sufficient  to  redeem  the 
mortgage  debt,  so  due  to  the  said  William  West  as  aforesaid,  inas- 
much as  the  said  William  West  is  willing  to  be  partially  redeemed, 
and  the  purchase  money  of  your  orator  is  sufficient  for  that  purpose. 

And  your  orator  charges  that  the  said  John  Short  ought  to  be 
decreed  to  join  with  the  said  William  West  (whose  concurrence  your 
orator  undertakes  to  procure)  in  conveying  the  said  lot  or  piece  of 
land  to  your  orator,  upon  payment  by  your  orator  of  the  said  sum 
of  five  hundred  dollars  to  the  said  William  West  in  part  discharge  of 
his  mortgage  debt. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can, 
show  why  your  orator  should  not  have  the  relief  hereby  prayed,  and 
may,  upon  his  corporal  oath,  according  to  the  best  and  utmost  of 
his  knowledge,  remembrance,  information  and  belief,  full,  true, 
direct  and  perfect  answer  make  to  all  and  singular  the  matters  afore- 
said as  fully  and  explicitly  as  if  the  same  were  here  repeated  and  he 
particularly  interrogated  thereto;  and  more  especially  that  he  may 
answer  and  set  forth,  in  manner  aforesaid,  whether  your  orator  did 
not,  on  or  about  {stating  time),  or  at  some  other  and  what  time, 
exhibit  his  original  bill  of  complaint  in  this  honorable  court  against 
such  person,  and  of  or  to  such  purport  or  effect  as  hereinbefore  in 
that  behalf  stated,  or  against  some  other  and  what  person,  and  of  or 
to  some  other  and  what  purport  or  effect,  or  how  otherwise  ?  And 
whether  thereupon  such  proceedings  were  not  had  in  the  said  cause 
as  are  hereinbefore  in  that  behalf  stated,  or  how  otherwise  ?  And 
whether  your  orator  has  not  since  the  examination  of  witnesses  in 
the  said  cause,  or  at  some  and  what  period,  discovered,  and  whether 
it  is  not  the  fact,  that  the  said  William  West  now  is,  and  whether  or 
not  he  always,  since  the  date  of  the  said  agreement,  has  been  ready 
and  willing  to  concur  in  conveying  the  said  lot  or  piece  of  land  to 
your  orator,  discharged  from  his  said  mortgage,  upon  receiving  your 
orator's  purchase  money  in  discharge  pro  tanto  of  the  said  mortgage 
debt,  or  how  otherwise  ?  And  whether  such  information  was  not 
first  given  to  your  orator  by  means  of  such  letter,  as  hereinbefore  in 
that  behalf  stated,  or  some  other  and  what  letter,  or  by  some  other 
and  what  means,  or  how  otherwise,  and  when  was  such  information 
first  given  to  your  orator  ?  Whether  such  letter  as  is  hereinbefore 
mentioned  to  bear  date  (^stating  date),  was  not  addressed  by  such 
person  to  such  person,  and  whether  it  was  not  of  such  date,  and 
partly  such  words  and  figures,  or  of  or  to  such  purport  or  effect,  as 
hereinbefore  in  that  behalf  stated,  or  addressed  by  some  other  and 
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what  person  or  persons,  to  some  other  and  what  person  or  persons, 
of  some  other  and  what  date,  and  (with  respect  to  the  part  thereof 
hereinbefore  in  that  behalf  mentioned)  in  some  other  and  what 
words  and  figures,  or  of  or  to  some  other  and  what  purport  or  effect, 
or  how  otherwise  ?  Whether  it  is  not,  and  whether  or  not  for  the 
reasons  hereinbefore  in  that  behalf  given,  unimportant,  for  the  pur- 
poses of  these  suits,  whether  the  said  defendant  has  assets  of  his 
father  sufficient  to  redeem  the  said  mortgage  debt,  or  how  other- 
wise ?  And  whether  the  said  defendant  ought  not  to  be  decreed  to 
join  with  the  said  William  West  in  such  conveyance,  as  hereinbefore 
in  that  behalf  stated,  or  in  some  other  conveyance  of  the  same 
nature,  upon  such  payment  by  your  orator  as  hereinbefore  in  that 
behalf  mentioned,  or  some  other  and  what  payment,  or  how  other- 
wise; and  if  not,  why  not  ? 

And  that  your  orator  may  have  the  same  relief  against  the  said 
John  Short  as  he  might  have  had  if  the  facts  hereinbefore  stated  and 
charged  by  way  of  supplement  had  been  stated  in  your  orator's  said 
original  bill.  And  incase  the  said  defendant  shall  continue  to  allege 
that  he  has  not  assets  of  the  said  Samuel  Short  sufficient  for  the 
redemption  of  the  mortgage  debt  so  due  to  the  said  William  West 
as  aforesaid,  then  that  he  may  be  decreed  to  join  with  the  said 
William  West  in  conveying  the  said  lot  or  piece  of  land  comprised 
in  the  said  agreement  of  the  fifth  day  oi  July,  iS39,  unto  your 
orator  and  his  heirs,  or  as  he  shall  direct,  upon  your  orator  paying 
to  the  said  William  West  the  said  purchase-money  or  the  sum  of 
five  hundred  doWdiVS  towards  the  discharge  of  the  said  mortgage  debt; 
your  orator  hereby  offering  to  pay  such  sum,  and  in  all  respects  to 
perform  the  said  agreement  of  xhe.  fifth  day  oi  July,  iS39,  on  his 
part,  and  also  undertaking  to  procure  the  concurrence  of  the  said 
William  West  in  such  conveyance  as  aforesaid;  and  that  your  orator 
may  have  such  further  or  other  relief  in  the  premises  as  the  circum- 
stances of  his  case  may  require,  and  to  your  honor  shall  seem  meet. 
May  it  please  {^concluding  as  in  JFortn  No.  Jt277'). 

d.  Upon  the  Bankruptcy  of  Defendant. 

Form  No.  19641.' 
(3  Barb.  Ch.  Pr.  (2d  ed.),  p.  228,  No.  309.) 

(Commencement  as  in  Form  No.  17972.) 

Complaining  showeth  unto  your  honor,  your  orators  John  Doe  and 
Richard  Roe,  of  (stating place);  that  your  orators  did,  on  or  about  the 
first  day  oi  June,  iS^,  exhibit  their  original  bill  of  complaint  in  this 
honorable  court  against  Samuel  Short  and  others,  thereby  stating, 
as  therein  is  particularly  stated,  and  praying  (state  the  prayer  ver- 
batim), as  in  and  by  the  said  bill  of  complaint  now  remaining  as  of 
record  in  this  honorable  court,  reference  being  thereunto  had,  may 
and  will  appear.  And  your  orators  further  show  unto  your  honor 
that  the  said  defendants,  being  served  with  process   of   subpoena, 

1.  See,  generally,  supra,  note  2,  p.  34. 
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appeared  to  the  said  bill,  but  have  not  yet  put  in  their  answers 
thereto.  And  your  orators  further  show  unto  your  honor,  by  way 
of  supplement,  that  since  their  said  bill  was  filed,  that  is  to  say,  on 
or  about  the  tenth  (^ay  oi  July,  18^,  the  said  Saviu el  Short,  ow\ng 
debts  and  being  under  engagements  which  he  was  unable  to  meet, 
which  debts  had  not  been  created  in  consequence  of  a  defalcation 
as  a  p'lblic  officer,  or  as  executor,  administrator,  guardian  or  trustee, 
or  wh  le  acting  in  any  other  fiduciary  character,  did  present  a  peti- 
tion to  the  District  Court  of  the  United  States  for  the  southern  dis- 
trict of  tV^w  York,  praying  for  the  benefit  of  the  act  entitled  "An 
act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  passed  August  19,  1841. 

And  your  orators  further  show  unto  your  honor,  that  such  pro- 
ceedings were  had  in  the  said  District  Court  of  the  United  States 
for  the  southern  district  of  Neiv  York,  upon  the  said  petition,  that 
afterwards,  that  is  to  say,  on  the  first  day  oi  September,  i^Ji4,  a  decree 
was  made  by  the  said  court  declaring  the  said  Samuel  Short  a  bank- 
rupt, pursuant  to  the  act  aforesaid;  by  virtue  of  which  decree  all  the 
property,  effects  and  rights  of  property  of  the  said  Samuel  Short 
became  divested  out  of  him,  and  vested  in  John  Smith,  the  official  or 
general  assignee  in  bankruptcy,  appointed  and  designated  under  the 
rules  and  regulations  of  the  said  District  Court,  (or  vested  in  John 
Smith,  who  was  appointed  by  the  said  District  Court  assignee  of  the  said 
bankrupt^. 

And  your  orators  further  show  unto  your  honor,  that  such  further 
proceedings  were  had  upon  such  petition,  in  the  said  District  Court, 
that  the  said  bankrupt  having  surrendered  to  the  said  assignee  all 
his  property  and  rights  of  property  (with  the  exception  of  such 
articles  as  were  designated  and  set  apart  by  such  assignee,  and  his 
household  and  kitchen  furniture),  and  having  complied  with  and 
obeyed  all  the  orders  and  directions  of  the  said  District  Court,  did 
on  the  te?ith  day  oi  January,  iS^^,  receive  from  the  said  court  his 
final  discharge  and  certificate  as  such  bankrupt. 

And  your  orators  further  show  unto  your  honor,  that  since  the 
decree  of  the  said  District  Court  declaring  the  said  Samuel  Short 
a  bankrupt,  and  under  and  by  virtue  thereof,  the  ssad  John  Smith, 
assignee  as  aforesaid,  has  got  into  his  custody  or  power  all  and  every 
the  moneys  and  securities  for  money,  goods  and  effects  of  the  said 
Samuel  Short  (with  the  exception  aforesaid),  including  those  belong- 
ing to  and  obtained  from  your  orators,  as  in  the  said  original  bill  of 
complaint  is  particularly  mentioned,  which  were  in  the  hands,  custody 
or  power  of  the  said  Samuel  Short  at  the  time  he  was  declared  a  bank- 
rupt as  aforesaid.  And  the  said  John  Smith  not  only  refuses  to  dis- 
cover unto  your  orators  any  part  of  the  effects  so  surrendered  by 
said  bankrupt  and  taken  possession  of  by  the  ssad  John  Smith,  as 
such  assignee  as  aforesaid,  but  threatens  to  commence  some  action 
or  actions  against  your  orators  upon  some  of  the  securities  for  money 
obtained  from  your  orators  at  the  time  and  in  the  manner  in  the 
original  bill  of  complaint  particularly  mentioned. 

To  the  end,  therefore,  that  the  said  defendant,  John  Smith,  may 
answer  all  and  every  the  matters  and  things  hereinbefore  charged 
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by  way  of  supplement;  and  that  your  orators  may  have  the  full 
benefit  of  the  said  suit  and  proceedings  against  the  said  John  Smithy 
and  that  they  may  have  such  and  the  same  relief  against  the  said 
John  Smith  as  in  and  by  the  said  original  bill  is  prayed  against  the 
said  Samuel  Short;  and  that  the  said  John  Smith  may  be  restrained 
by  the  injunction  of  this  honorable  court  from  commencing  or 
bringing  any  action  or  actions  whatsoever  against  your  orators, 
or  either  of  them,  or  otherwise  molesting  them,  or  either  of  them,  or 
their,  or  either  of  their  estate  or  estates,  touching  or  concerning  any 
of  the  matters  in  the  original  bill  of  complaint  particularly  mentioned, 
and  also  from  negotiating  or  parting  with  any  of  the  bills,  bonds  or 
warrants  of  attorney  executed  by  your  orators,  as  in  the  said  original 
bill  of  complaint  is  particularly  mentioned,  which  now  remain  in  the 
hands,  custody  or  power  of  the  said  defendant;  or  that  your  orators 
may  have  such  further  and  other  relief  in  the  premises  as  the  cir- 
cumstances of  their  case  shall  require  and  as  to  your  honor  shall 
seem  meet. 

May  it  please  {concluding  as  in  Form  No.  4^77,  with  prayer  of  process 
of  subpoena  against  John  Smithy. 

3.  Demurper  to  Supplemental  Bill,i 

Form  No.  19642. 
(3  Barb.  Ch.  Pr.  (2d  ed.),  p.  230,  No.  311.) 

(  Title  of  court  and  cause  as  in  Form  No.  1^328.') 

The  demurrer  oi  Richard  Roe,  defendant,  to  the  supplemental  bill 
oi  John  Doe,  complainant: 

This  defendant  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  the  said  complainant's  sup- 
plemental bill  to  be  true,  in  such  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged,  doth  demur  thereto,  and  for  cause  of 
demurrer  showeth  that  this  defendant,  as  appears  by  the  said  sup- 
plemental bill,  is  not  a  party  to  the  original  bill  therein  in  part  stated 
and  set  forth;  nor  does  it  appear  by  the  said  supplemental  bill  that 
any  new  matter  has,  or  is  pretended  to  have  arisen,  since  the  said 
original  bill  was  filed,  or  that  there  is  any  reason  why  this  defendant 
should  not,  if  necessary;  be  made  a  party  thereto  by  amendment. 

Wherefore  this  defendant  demands  the  judgment  of  this  honor- 
able court  whether  he  shall  be  compelled  to  make  any  further  or 
other  answer  to  the  said  supplemental  bill  or  any  of  the  matters  and 
things  therein  contained,  and  prays  to  be  hence  dismissed  with  his 
reasonable  costs  in  this  behalf  sustained. 

Jeremiah  Mason,  Solicitor  for  Defendant. 
Andrew  Jackson,  of  Counsel. 

4.  Plea  to  Supplemental  Bill.^ 

1.  For  the  formal  parts  of  a  demurrer  2.  For  the  formal  parts  of  a  plea  in 
in  a  particular  jurisdiction  see  the  title  a  particular  jurisdiction  see  the  title 
Demurrers,  vol.  6,  p.  294.  Pleas,  vol.  13,  p.  918. 
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Form  No.  19643. 
(3  Barb.  Ch.  Pr.  (2d  ed.),  p.  231,  No.  312.) 

{Title  of  court  and  cause  as  in  Form  No.  lJf328.) 

The  plea  of  Richard  Roe,  the  defendant,  to  the  supplemental  bill 
of  complaint  of  yi7^«Z>(?^,  complainant: 

The  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  the  said  complainant's  supple- 
mental bill  of  complaint  mentioned  and  contained  to  be  true,  in  such 
sort,  manner  and  form  as  the  same  are  therein  set  forth  and  alleged, 
for  plea  to  the  whole  of  the  said  supplemental  bill  (or  to  so  much  and 
such  part  of  the  said  suppleynental  bill  as  prays,  setting  out  prayer,  or 
seeks  a  discovery  from  this  defendant  whether,  setting  out  the  matter  as 
in  the  prayer)  says  that  the  several  matters  and  things  in  the  said 
complainant's  present  bill  stated  and  set  forth  by  way  of  supple- 
ment, arose  and  were  well  known  to  the  said  complainant  before 
and  at  the  time  the  said  complainant  filed  his  original  bill  in  this 
cause;  and  that  such  said  several  matters  and  things  can  now  be 
introduced,  and  ought  so  to  be,  if  necessary,  by  amending  the  said 
original  bill. 

Wherefore  this  defendant  doth  plead  the  said  {state  the  matter  of 
defense')  to  the  said  complainant's  supplemental  bill  (or  to  so  much  of 
the  said  supplemental  bill  as  is  hereinbefore  particularly  i?ientioned)\  and 
prays  the  judgment  of  this  honorable  court  whether  he  should  be 
compelled  to  make  any  further  answer  of  the  said  supplemental  bill 
(or  to  so  much  of  said  bill  as  is  hereinbefore  pleaded  to)',  and  prays  to 
be  hence  dismissed  with  his  reasonable  costs  and  charges  in  this 
behalf  most  wrongfully  sustained. 

Jeremiah  Mason,  Solicitor  for  Defendant. 
Andrew  Jackson.,  of  Counsel. 

5.  Bill  in  the  Nature  of  a  Supplemental  Bill.^ 

a.  Original  Bill  in  the  Nature  of  a  Supplemental  Bill. 

Form  No.  19644. 
(3  Barb.  Ch.  Pr.  (2d  ed.).  p.  234,  No.  314.) 

{Commencement  as  in  Form  No.  17972.) 

Complaining,  show  unto  your  honor  your  orator,  John  Doe,  of 
{stating  place).  That  {state  the  giving  of  a  mortgage  to  Samuel  Short  by 
defendant,  Richard  Roe,  the  nonpayment  of  the  money,  that  the  mortgage 
became  absolute,  and  the  mortgagee  entered  into  possession.  State  also 
aniount  due  at  the  titne  of  filing  the  original  bill). 

And  your  orator  further  showeth  unto  your  honor,  that  on  the 
tenth  day  of  June,  i^Ji4,  the  said  Samuel  Short  exhibited  his  original 
bill  of  complaint  in  this  honorable  court  against  the  said  Richard 
Roe,  as  defendant  thereto,  thereby  stating  the  matters  and  things 
hereinbefore  stated,  and  praying  that  an  account  might  be  taken  by 

1.  Requisites  of  Bill,  Generally.  —  For  the  formal  parts  of  a  bill  in  a  particular 
jurisdiction  see  the  title  Bills  in  Equity,  vol.  3,  p.  417. 
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and  under  the  direction  and  decree  of  this  honorable  court  of  what 
was  due  to  him  for  principal  and  interest  on  his  said  mortgage,  and 
that  the  said  Richard  Roe  might  be  decreed  to  pay  to'^him,  the  said 
Samuel  Short,  or  as  he  should  direct,  the  amount  of  what  should  be 
so  found  due  to  him,  together  with  the  costs  of  that  suit,  by  a  short 
day  to  be  appointed  for  that  purpose  by  this  honorable  court,  the 
said  Samuel  Short  being  ready  and  willing,  and  thereby  offering,  upon 
such  payment  being  made,  to  reconvey  the  said  messuage  and  here- 
ditaments to  the  said  Richard  Roe  as  he  should  direct;  or  that  in 
default  of  such  payment  being  made  {usual prayer  for  strict  foreclosure). 

And  your  orator  further  showeth  that  the  said  Richard  Roe,  being 
duly  served  with  process,  appeared  to  the  said  bill  and  put  in  his 
answer  thereto,  to  which  the  said  Samuel  Short  replied,  and  that  the 
said  cause  being  at  issue,  witnesses  were  examined  on  both  sides 
and  the  proofs  closed,  as  by  such  bill,  answer  and  proceedings  now 
remaining  as  of  record  in  this  honorable  court,  reference  being 
thereto  had,  will  more  fully  appear. 

And  your  orator  further  showeth  that  before  any  further  proceed- 
ings were  had  in  the  said  cause,  and  on  or  about  {stating  time),  the  said 
Samuel  Short  did  present  a  petition  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of  New  York,  praying  for 
the  benefit  of  the  act  entitled  "An  act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States,"  passed  August  19, 
1841.  And  such  proceedings  were  thereupon  had  that  afterwards, 
that  is  to  say,  on  {stating  time),  by  a  decree  of  the  said  District 
Court,  the  said  Samuel  Short  was  declared  a  bankrupt,  pursuant  to 
the  act  aforesaid;  by  virtue  of  which  decree  all  the  property,  effects 
and  rights  of  property  of  the  said  Samuel  Short  became  divested  out 
of  him  and  vested  in  your  orator  as  the  official  or  general  assignee  in 
bankruptcy,  appointed  and  designated  under  the  rules  and  regula- 
tions of  the  ssdd  District  Court,  (or  in  your  orator,  who  7vas  appointed 
by  the  said  District  Court  assignee  of  the  said  bankrupt).  As  by  the  said 
petition,  decree  and  other  proceedings  now  remaining  as  of  record 
in  the  said  District  Court,  reference  being  thereto  had,  will  more 
fully  appear. 

And  your  orator  further  showeth  that  as  such  asignee  in  bank- 
ruptcy he  has  entered  into  possession,  or  into  the  receipt  of  the 
rents  and  profits  of  the  said  mortgaged  premises. 

And  your  orator  charges  that  by  virtue  of  said  appointment  he 
has  become  entitled  to  the  said  sum  of  five  thousand  dollars  so  due 
and  owing  for  principal  and  interest  as  aforesaid,  or  to  such  other 
sum  as  shall  be  found  to  be  now  due  and  owing  for  principal  and 
interest  on  the  said  mortgage. 

And  your  orator  charges  that  by  the  said  bankruptcy  of  the  said 
Samuel  Short  the  said  suit  so  instituted  by  him  has  become  defective, 
but  that  your  orator,  as  such  his  assignee  as  aforesaid,  is  entitled  to 
have  the  benefit  of  such  suit  and  of  the  proceedings  therein,  and  to 
prosecute  the  same  against  the  said  Richard  Roe  from  the  period 
when  it  so  became  defective  as  aforesaid,  and  that  for  that  purpose 
this  his  bill  ought  to  be  taken  as  supplemental  to  the  said  bill  of  the 
said  Samuel  Short. 

43  Volume  18. 


19644.  SUPPLEMENTAL  PLEADLNGS.  19645. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can, 
show  why  your  orator  should  not  have  the  relief  hereby  prayed,  and 
may  upon  his  corporal  oath,  according  to  the  best  and  utmost  of  his 
knowledge,  remembrance,  information  and  belief,  full,  true,  direct, 
and  perfect  answer  make  to  all  and  singular  the  premises,  and  more 
particularly  whether  {state  interrogatories).  And  that  it  may  be 
declared  that  your  orator,  as  such  assignee  as  aforesaid,  is  entitled 
to  have  the  benefit  of  the  said  original  suit  and  of  the  proceedings 
therein;  and  that  your  orator  may  be  at  liberty  to  prosecute  the 
same  against  the  said  defendant  from  the  period  when  the  said 
original  suit  so  became  defective  by  the  bankruptcy  of  the  said 
Samuel  Short  as  aforesaid;  and  that  for  that  purpose  this  bill  may  be 
taken  as  supplemental  to  the  said  bill  of  the  said  Samuel  Short  \  and 
that  your  orator  may  have  the  same  relief  against  the  said  defendant 
as  the  said  Samuel  Short  might  have  had  if  he  had  not  been  bank- 
rupt; and  that  your  orator  may  have  such  other  and  further  {con- 
cluding as  in  Form  No.  196JfO). 

b.  To  Cappy  Decpee  Into  Execution. 
Form  No.  19645. 

(3  Barb.  Ch.  Pr,  (2d  ed.),  p.  236,  No.  315.) 

{Commencement  as  in  Form  No.  17972.) 

Complaining,  showeth  unto  your  honor  your  orator,  John  Doe,  of 
{stating place);  that  your  orator  on  or  about  {stating  time),  filed  his 
bill  of  complaint  in  this  honorable  court  against  Richard  Roe,  stating 
{set  out  substance  of  a  bill  for  partition)  and  praying  {set  out  prayer 
verbatim). 

And  your  orator  further  showeth  that  process  of  subpoena  being 
served  upon  the  said  defendant,  he  appeared  to  the  said  bill  and  put 
in  his  answer  thereto,  to  which  a  replication  was  filed.  And  the  said 
cause  being  at  issue,  the  same  came  on  to  be  heard  before  your 
honor  on  or  about  {stating  time),  when  a  decree  was  made  by  your 
honor  directing  that  a  commission  should  issue  to  certain  commis- 
sioners to  be  therein  named,  to  make  partition  of  the  estate  in  ques- 
tion, and  that  the  said  estate  was  to  be  divided  and  separated,  and 
one-third  part  thereof  set  out  in  severalty  and  declared  to  belong  to 
the  said  Samuel  Short  and  his  heirs;  and  the  remaining  two-third 
parts  thereof,  declared  to  belong  absolutely  to  your  orator,  to  be 
held  in  severalty  by  him;  and  the  respective  parties  were  decreed  to 
convey  their  several  shares  to  each  other,  to  hold  in  severalty 
according  to  their  respective  undivided  shares  thereof;  and  that  it 
should  be  referred  to  Andrew  Jackson,  one  of  the  masters  of  this 
court,  residing  in  the  county  of  Kings,  to  settle  the  conveyances,  in 
case  the  parties  differed  about  the  same;  as  by  the  said  proceedings 
and  decree  now  remaining  as  of  record  in  this  honorable  court, 
reference  being  thereunto  had,  will  more  fully  appear. 

And  your  orator  further  showeth  unto  your  honor  that  the  com- 
mission awarded  by  the  said  decree  never  issued,  on  account  of  the 
said  Samuel  Short  going  abroad,  and  being,  until  lately,  out  of  the 
jurisdiction  of  this  honorable  court;  but  the  said  Samuel  Shorthaiwmg 
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now  returned,  and  the  inconvenience  mentioned  in  your  orator's 
former  bill  still  existing,  your  orator  is  desirous  of  having  the  said 
decree  forthwith  carried  into  execution,  but  from  the  great  length  of 
time  which  has  elapsed,  and  the  refusal  of  the  said  Richard  Roe  to 
concur  therein,  your  orator  is  advised  the  same  cannot  be  done 
without  the  assistance" of  this  honorable  court. 

To  the  end,  therefore,  that  the  said  Richard  Roe  may,  upon  his  cor- 
poral oath,  {interrogatories  in  usual forni)\  and  that  the  said  decree 
may  be  directed  to  be  forthwith  carried  specifically  into  execution; 
and  the  said  Richard  Roe  ordered  to  do  and  concur  in  all  necessary 
acts  for  that  purpose.    May  it  please  {concluding  as  in  Form  No.  4^77). 

6.  Plea  to  Bill  to  Carry  Decree  Into  Execution.^ 

Form  No.  19646. 

(3  Barb.  Ch.  Pr.  (2d  ed.),  p.  237,  No.  316.) 

In  Chancery, 

Before  the  Chancellor. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant  (or  these  defendants  respectively)  by  protestation 
not  confessing  or  acknowledging  all  or  any  of  the  matters  and 
things  in  the  said  complainant's  bill  of  complaint  mentioned  and  con- 
tained to  be  true,  in  such  sort,  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged,  for  plea  to  the  whole  of  the  said  bill 
(or  to  so  fnuch  and  such  part  of  said  bill  as  prays,  setting  out  prayer,  or 
seeks  a  discovery  from  this  defendant  whether,  setting  out  the  matter  as 
in  the  prayer),  says  that  he  is  advised  that  the  complainant  by  his  bill 
claims  to  be  entitled  to  divers  lands  in  his  said  bill  mentioned,  for  the 
term  of  his  life,  by  virtue  of  the  last  will  and  testament  oi  John  Doe^ 
in  the  said  bill  mentioned,  to  bear  date  the  tenth  day  oi  June,  184^, 
and  prays  that  he  may  have  the  benefit  of  a  certain  decree  of  this 
honorable  court,  made  in  a  cause  wherein  the  ssiid  John  Doe  was 
complainant  and  this  defendant  was  defendant,  and  that  such  decree 
may  be  carried  into  execution;  to  which  bill  this  defendant  doth 
plead,  and  for  plea  saith,  that  the  will  of  the  said  John  Doe,  in  the 
complainant's  bill  mentioned,  was  not  duly  executed  and  attested  so 
as  to  pass  real  estates,  and  therefore  the  lands  therein,  and  in  the 
said  complainant's  said  bill  mentioned,  descended  to  John  Smith,  of 
{stating  place),  as  the  heir-at-law  of  the  sdUd  John  Doe;  wherefore 
this  defendant  is  advised  that  the  complainant  is  not  entitled  to  have 
the  benefit  of  the  decree,  or  to  have  the  same  carried  into  execution; 
and  this  defendant  demands  the  judgment  of  this  honorable  court, 
whether  he  shall  be  compelled  to  make  any  further  or  other  answer 
to  the  said  bill,  or  any  of  the  matters  and  things  therein  contained, 
and  prays  to  be  hence  dismissed,  with  his  reasonable  costs  in  this 
behalf  sustained. 

Jeremiah  Mason,  Solicitor  for  Defendant. 
Andrew  Jackson,  of  Counsel. 

1.  For  the  formal  parts  of  a  plea  in  a  particular  jurisdiction  see  the  title  Pleas, 
vol.  13,  p.  918. 
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II.  UNDER  THE  CODES.^ 

1.  Notice  of  Motion  for  Leave  to  File  Supplemental 
Complaint.2 

Form  No.  19647.' 

(^Title  of  court  and  cause  as  in  For?n  No.  695 Jf.^ 

Please  take  notice  that  upon  the  affidavit  and  copy  of  supplemental 
complaint  herewith  served  upon  you  and  upon  all  the  proceedings  in 
this  action,  a  motion  will  be  made  by  the  undersigned,  at  a  special 
term  of  the  above  entitled  court,  to  be  held  at  the  court-house,  in  the 
city  of  Albany,  in  said  county,  on  the  tenth  day  of  September,  i897,  at 
ten  o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  leave  to  file  and  serve  such  supplemental  complaint  in  this 


1.  Statutes  relating  to  supplemental 
pleadings  exist  as  follows: 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

^5773- 

California. — Code  Civ.  Proc.  (1897), 
g  454  et  seq. 

Colorado.  —  Mills'  Anno.  Code  (1896), 

§74. 

Idaho.  —  Code     Civ.     Proc.     (1901), 

§3235- 

Iowa.  — Code  (1897),  §  3641. 
Minnesota.  —  Stat.  (1894),  §  5270. 
Montana. — Code   Civ.    Proc.   (1895), 

§§  757,  758. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5740. 

New  York.  —  Code  Civ.  Proc,  §  544. 

North  Carolina. — Clark's  Code  Civ. 
Proc.  (1900),  §  277. 

North  Dakota. — Rev.   Codes  (1895), 

^  5301- 

Ohio. —  Bates'    Anno.    Stat.    (1897), 

§5"9- 

Oregon.  —  Bellinger  &  C.  Anno.  Codes 
&  Stat.  (1902).  §  108. 

South  Carolina.  —  Code  Civ.  Proc. 
(1902),  §§  142,  198. 

South  Dakota.  —  Stat.  (1901),  §  6141. 

f//a/4.  —  Rev.  Stat.  (1898),  g§  2998, 
2999. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §4958. 

Wisconsin.  —  Stat.  (1898),  §  2687. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2506. 

2.  Leave  to  File.  —  In  order  to  file  a 
supplemental  pleading  under  the  code, 
leave  of  court  must  be  obtained.  Hard- 
ing V.  Minear,  54  Cal.  502;  Kimble  v. 
Seal,  92  Ind.  276;  Musselmanz^.  Manly, 
42  Ind.  462;  Spears  v.  New  York,  72 
N.  Y.442;  New  York  Cent.,  etc.,  R.  Co. 
V.  Haffen.  23  N.  Y.  App.  Div.  377; 
Holyoke  v.  Adams,  59  N.  Y.  233; 
Palmer  v.  Murray  (Supreme  Ct.  Spec. 


T.),  18  How.  Pr.  (N.  Y.)  545;  Otten  v. 
Manhattan  R.  Co..  24  N.  Y.  App.  Div. 
130;  Hall  V.  Olney,  65  Barb.  (N.  Y.)  27; 
Buchanan  v.  Comstock,  57  Barb.  (N. 
Y.)  5S2;  Fish  V.  Albany,  etc.,  R.  Co. 
(Supreme  Ct.  Spec.  T.)  8  Abb.  Pr.  N.  S. 
(N-  Y.)  309;  Hendricks  v.  Decker,  35 
Barb.  (N.  Y.)  298;  Moon  v.  Johnson,  14 
S.  Car.  434. 

Notice  of  Application. — In  some  states, 
it  is  required  by  statute  that  notice  of 
application  for  leave  to  file  a  supple- 
mental pleading  must  be  given.  Flagg 
V.  Flagg,  39  Neb.  229;  Avery  v.  Wilson, 
47  S.  Car.  78;  Ex  p.  Apler,  35  S.  Car. 
417;  Dulany  v.  Elford,  22  S.  Car.  304. 
And  as  a  general  rule  notice  is  required. 
Fleischmann  v.  Bennett,  79  N.  Y.  579. 
Although  it  has  been  held  that  in  the 
absence  of  the  statute  the  practice,  ac- 
cording to  the  chancery  rules,  which 
prevailed  before  the  adoption  of  the 
code,  should  govern.  Fisk  v.  Albany, 
etc.,  R.  Co.  (Supreme  Ct.  Spec.  T.)  8 
Abb.  Pr.  N.  S.  (N.  Y.)  309. 

Motion. —  In  New  York,  the  applica- 
tion for  leave  to  file  a  supplemental 
pleading  is  bv  motion.  Hoyt  v.  Shel- 
don, (N.  Y.  Super.  Ct.  Gen.  T.)  4  Abb. 
Pr.  (N.  Y.)  59;  Lyon  v.  Isett,  34  N.  Y. 
Super.  Ct.  41. 

BeqTiisites  of  Notice  of  Motion,  Gen- 
erally. —  For  the  formal  parts  of  a  no- 
tice of  motion  in  a  particular  jurisdiction 
see  the  title  Motions,  vol.  12,  p.  938. 

Proposed  Pleading  Part  of  Motion  Pa- 
pers. —  The  proposed  supplemental 
pleading  should  be  a  part  of  the  motion 
papers.  Otten  v.  Manhattan  R.  Co., 
24  N.  Y.  App.  Div.  130. 

3.  New  York.  —  Code  Civ.   Proc,   § 


544- 

See   also,  generally,   supra,    note  2, 
this  page. 
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action  (or  to  serve  a  supplemental  complaint^  setting  out  the  matters  con- 
tained in  the  annexed  affidavit),  axid  for  such  other  and  further  relief 
as  may  be  just. 

(^Signature  and  office  address  of  attorney,  and  date  and  address  as  in 
Form  No.  6954.) 

2.  Affidavit.! 

a.  For  Leave  to  File  Supplemental  Complaint. 

Form  No.  19648.' 

(^Title  of  court  and  cause,  and  venue  as  in  Form  No.  8805.) 
John  Doe,  being  duly  sworn,  says: 

1.  That  he  is  the  plaintiff  above  named;  that  this  action  was  com- 
menced in  this  court  by  the  service  of  a  summons  and  complaint  on 
the  ^r.y/ day  of  ^/r//,  iW9;  that  the  action  is  brought  for  the  pur- 
pose of  {state  briefly  the  object  of  the  action);  that  issue  has  been 
joined  herein  and  the  cause  is  upon  the  calendar  of  this  court  await- 
ing trial. 

2.  Deponent  further  says  that  he  has  read  the  annexed  draft  of 
the  proposed  supplemental  complaint  and  the  facts  therein  stated 
are  true  to  the  best  of  deponent's  knowledge  and  belief;  that  said 
facts  did  not  occur  (or  did  not  come  to  the  knowledge  of  this  deponent 
nor  had  he  a?iy  information  thereof)  until  after  the  service  of  the 
original  complaint  herein. 

{Signature  and  Jurat  as  in  Form  No.  8805. ) 

b.  For  Leave  to  File  Supplemental  Answer. 

Form  No.  19649. 

{Title  of  court  and  cause,  and  venue  as  in  Fortn  No.  8805.) 
Richard  Roe,  the  defendant  above  named,  being  duly  sworn,  says: 

1.  That  this  action  was  commenced  on  the  first  day  of  April, 
j899;  that  issue  was  joined  therein  by  the  service  of  this  defendant's 
answer  on  the  flrst  day  of  May,  i899,  and  this  cause  is  now  upon  the 
calendar  of  this  court  awaiting  trial. 

2.  Deponent  further  says  that  this  action  is  brought  upon  a 
promissory  note  alleged  to  have  been  made  by  him  and  to  be  held 
and  owned  by  the  plaintiff;  that  since  the  joining  of  the  issue,  to 
wit,  on  the  flrst  day  of  May,  i899,  this  defendant  paid  to  the  plaintiff 
the  sum  of  fl7fe  hundred  dollars,  in  full  payment  of  the  note  mentioned 
in  the  complaint  and  of  the  costs  up  to  that  date  accrued  herein. 

3.  Deponent  further  says  that  he  has  fully  and  clearly  stated  the 
case  to  Oliver  Ellstvorth,  his  counsel,  who  resides  at  No.  10  West 
street,  in  the  city  oi  Albany,  in  the  county  oi  Albany  and.  stB.teoi New 

1.  Beqaisites  of  Affidavit,  Generally. —  See  also,  generally,  supra,  note  2, 
For  the  formal  parts  of  an  affidavit  in     p.  46. 

a  particular  jurisdiction  see  the  title  Z.  New  York. — Code  Civ.  Proc,  §  544. 
Affidavits,  vol.  i,  p.  548.  See   also,    generally,  supra,   note  2, 

2.  New  York. — Code  Civ.  Proc,  §  544.     p.  46. 
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York,  and  that  he  has  a  good  and  sufficient  defense  on  the  merits  for 
the  cause  of  action  set  forth  in  the  complaint,  as  he  is  advised  by 
his  counsel  after  such  statement,  and  verily  believes. 
{Signature  and  jurat  as  in  Form  No.  8805. ) 

3.  Order  Granting"  Leave  to  File  Supplemental  Complaint.^ 

Form  No.  19650.* 

{Commencement  as  in  Form  No.  6957.) 

Upon  reading  and  filing  {Here  enumerate  the  motion  papers),  together 
with  satisfactory  proof  of  service  of  said  notice  of  motion  and  papers 
on  Jeremiah  Mason,  attorney  for  Richard  Roe,  the  defendant  above 
named,  upon  reading  and  filing  {Here  specify  the  papers,  if  any,  filed 
in  opposition),  and  upon  hearing  Oliver  Ellsworth,  attorney  for  the 
above  named  plaintiff,  in  argument  in  support  of  said  motion  and 
Jeremiah  Mason,  attorney  for  defendant  (or  no  one  appearing)  in 
opposition. 

Ordered,  that  the  plaintiff  make,  file  and  serve,  within  twenty  days 
from  the  entry  and  service  of  a  copy  of  this  order  and  supplemental 
complaint  in  addition  to  the  original  complaint  filed  herein  setting 
up  the  matters  contained  in  the  affidavit  of  John  Doe  hereinbefore 
referred  to  in  this  order.  And  it  is  further  ordered  that  the  plaintiff 
pay  to  the  defendant  ten  dollars,  costs  of  this  motion. 

Enter:  John  Marshal,  J.  S.  C. 

4.  Supplemental  Complaint  or  Petition.^ 

1.  For  the  formal  parts  of  an  order  in  Definiteness  and  Certainty. —  The  same 
a  particular  jurisdiction  see  the  title  definiteness  and  certainty  is  required 
Orders,  vol.  13,  p.  356.  in  a  supplemental  pleading  as  in  other 

2.  New  York.  —  Code  Civ.  Proc,  §  pleadings.  Central  Branch  Union  Pac. 
544.  R.  Co.  V.  Andrews,  41  Kan.  370. 

See   also,   generally,  supra,   note   2.  Eeference  to   Original    Pleading.  —  A 

p.  46.  supplemental  pleading  need  not  refer 

3.  Requisites  of  Complaint  or  Petition,  to  the  original  pleading.  Gibbon  v. 
Generally.  —  For  the  formal  parts  of  a  Dougherty,  10  Ohio  St.  365. 
complaint  or  petition  in  a  particular  Restatement  of  Facts.  —  The  facts  con- 
jurisdiction  see  the  titles  Complaints,  tained  in  the  original  pleading  need 
vol.  4,  p.  1019;  Petitions,  vol.  13,  p.  not  be  restated.  Robbins  v.  Wells, 
887.  (N.  Y.  Super.  Ct.  Gen.  T.)  26  How.  Pr. 

A  supplemental  pleading  is  governed  (N.  Y.)  15;  McRoberts  v.  Pooley,  (Buf- 

by  the  general  rules  of  pleading.   Good-  falo   Super.    Ct.  Gen.    T.)  i    N.  Y.  St. 

rich  V.  Stanton,  71  Conn.  418.  Rep.  725. 

Must  Purport  to  be  Supplemental.  —  The  Matters  Occurring  Since  Original  Corn- 
pleading  must  purport  to  be  a  supple-  plaint.  —  As  a  general  rule,  a  supple- 
mental pleading.  Hospes  v.  North-  mental  complaint  does  not  state  a  cause 
western  Mfg.,  etc.,  Co.,  22  Fed.  Rep.  of  action,  but  merely  states  matters 
565.  which  have  occurred  since  the  original 

As  Described  in  Motion.  —  The  plead-  complaint   was   filed,    and    where    the 

ing  must  be  such  a  one  as  was  described  original  and  supplemental  complaints 

in  the  motion  for  leave  to  file.     Otten  contain  facts   sufficient   to   entitle   the 

r.   Manhattan   R,  Co.,   24   N.  Y.  App.  plaintiff  to  the  relief  sought  it  is  all  that 

Div.    130;  Reynolds   v.    ^Etna   L.    Ins.  is  required.     Farris  v.  Jones,  112  Ind. 

Co.,  II  N.  Y.  App.  Div.  99.  498;    Wayne    Pike  Co.    v.    Hammons, 
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a.  In  a  Cpeditop's  Suit,  Seeking  to  Set  Aside  an  Assignment,  Made  Sub- 
sequent to  the  Original  Complaint,  Which  Alleged  that  Defiendants 
Intended  to  Assign  with  Ppeferenees,  in  Violation  of  an  Agree- 
ment with  the  Plaintiffs,  and  Prayed  for  Injunction. 

Form  No.  196 51.* 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  plaintiffs,  by  this  supplemental  complaint  which  is  served  pur- 
suant to  an  order  of  this  court,  made  and  dated  the  tentA  day  of 
June,  iS99,  and  to  which  reference  is  here'by  made,  on  behalf  of 
themselves  and  all  other  creditors  of  Richard Roeoy  Company  entitled 
under  the  original  complaint  to  come  in,  and  who  may  come  and  con- 
tribute to  the  expenses  of  this  suit,  complain  and  allege: 

1.  That  on  the  frst  day  of  May,  x899,  they  commenced  their 
action  in  this  court  against  the  defendants  (naming  the  debtors')  by 
the  service  of  a  summons  and  a  copy  of  complaint,  to  which  com- 
plaint the  plaintiffs  refer  as  if  the  same  were  herein  repeated,  and  as 
part  of  this  supplemental  complaint. 

2.  That  an  injunction  was  granted,  pursuant  to  the  said  complaint, 
restraining  the  said  defendants  from  making  any  assignment  or  dis- 
position of  the  property  owned  by  the  firm  oi  Richard  Roe  c^  Company 
in  the  month  of  April,  i899,  or  the  proceeds  thereof.  That  at  the 
time  of  service  of  said  summons  and  complaint  the  said  injunction 
was  duly  served  on  all  the  said  defendants. 

3.  That  after  the  service  of  the  said  injunction,  the  said  defend- 
ants, in  violation  thereof,  executed  an  assignment  to  the  present 
defendants  (naming  assignees)  of  all  the  property  of  the  firm  of 
Richard  Roe  cr*  Company,  including  a  large  amount  of  property 
owned  by  the  said  firm  in  the  month  of  April,  iS99,  and  a  large 
amount  of  the  proceeds  of  other  property  also  belonging  to  the  said 
firm  in  the  said  month. 

4.  That  as  the  plaintiffs  are  informed  and  believe,  the  said 
(naming  assignees)  had  notice  of  this  action  and  of  the  said  injunc- 
tion at  the  time  of  the  execution  and  delivery  of  the  said  assignment. 

5.  That  as  the  plaintiffs  are  informed  and  believe,  the  said  assign- 
ment was  upon  some  trust  for  the  payment  of  creditors  of  the  said 
firm,  with  certain  preferences  to  a  large  amount  to  a  part  of  their 
creditors,  not  including  the  plaintiffs,  and  in  violation  of  the  agree- 

129   Ind.   368;  Fisher  v.  Gunn,  (N.  Y.  connecdon   with    those  alleged   in   the 

Super.    Ct.    Spec.   T.)  12  Misc.  (N.  Y.)  original  complaint  entitle  the  plaintiff 

207;  Myers  v.  Metropolitan  El.  R.  Co.,  to  relief.     Paulson  v.  Nunan,   72  Cal. 

(C.   PI.  Gen.  T.)  19  Civ.    Proc.  (N.  Y.)  243;  New  England  Water  Works  Co.  v. 

448-  Farmers'  L.  &  T.  Co.,   23  N.   Y.  App. 

A  supplemental  complaint  or  petition  Div.  571. 

must    state    material    facts    connected  And  the  complaint  must  not  intro- 

with  the   cause  of  action   stated  in  the  duce  new  matter  which  would  compli- 

original  complaint  and  material  to  the  cate  the  action  with  no  advantage  to 

relief  there  sought.     Baker  ?'.  Brickell,  the   parties.     Buchanan   v.   Comstock, 

102    Cal.    620;     Patten    v.   Stewart,    24  57  Barb.  (N    Y.)  582. 

Ind.  332;  Lindenheim  w.  New  York  El.  1.  JVe7v  York.  —  Code   Civ.   Proc,  § 

R.  Co.,  28  N.  Y.  Af)p.  Div.  170;  Noonan  544. 

V.  Orton,  21  Wis.  283.  See   also,    generally,   supra,   note   3, 

The  facts  alleged  must  be  such  as  in  p.  48. 
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ment  alleged  in  the  said  original  complaint;  and  the  property  thus 
assigned  is  not  sufficient  to  pay  the  debts  which  the  said  firm  owed 
in  said  month  of  April  last,  and  still  remaining  unpaid. 

6.  That  the  said  (naming  debtors)  have  recently,  in  the  most  public 
manner,  stated  that  they  owed,  at  the  time  of  their  failure  in  April 
last,  three  millions  of  dollars,  two  millions  of  which  they  claim  to  have 
satisfied;  they  also  as  openly  state  their  losses  in  disposing  of  a  por- 
tion of  their  stock  of  goods,  and  their  store  expenses,  and  expenses 
in  making  collections,  at  six  hundred  thousand  dollars  since  their 
failure  in  April  last,  and  the  plaintiffs  believe  and  insist  that  there 
has  been  an  unwarrantable  sacrifice  of  their  best  assets. 

7.  That  as  the  plaintiffs  are  informed  and  believe,  the  said  firm, 
and  all  the  members  thereof,  were,  in  February  last,  when  they 
obtained  the  extension  mentioned  in  the  original  complaint,  and  have 
ever  since  been,  largely  insolvent. 

8.  That  it  was  a  condition  of  the  said  extension  that  all  the  cred- 
itors of  the  said  firm  should  come  into  it,  and  the  extension  given 
by  the  plaintiffs  was  upon  that  condition ;  but  in  fact  only  about  one- 
third  of  the  creditors  did  come  into  it,  and  this  fact  was  concealed 
from  the  plaintiffs;  they  received  the  extended  notes  on  the  faith  of 
the  extension  having  been  agreed  to  by  all  the  creditors. 

9.  That  if  the  said  assignment  is  carried  into  effect,  the  plaintiffs 
will  receive  as  their  dividend  not  more  than  fifty  per  cent,  of  their 
demands,  as  they  are  informed  and  believe.  The  said  (naming 
assignees)  are  not  of  sufficient  pecuniary  responsibility  or  business 
experience  to  be  entrusted  with  so  large  an  amount  of  property;  the 
said  Samuel  Short  was  formerly  a  clerk  of  the  said  Richard  Roe  <5r* 
Company,  and  the  said  John  Roe  is  a  son  of  said  Richard  Roe,  and  as 
the  plaintiffs  believe,  will  be  entirely  under  the  control  and  direction 
of  said  Richard  Roe,  and  the  said  assignment  is  merely  a  cover  to 
enable  the  sa;id  Richard  Roe  to  keep  the  property  in  his  own  posses- 
sion. 

Wherefore,  the  plaintiffs  demand  judgment  as  in  the  original  com- 
plaint demanded,  and  that  the  said  assignment  be  set  aside,  that  the 
property  assigned  be  delivered  to  a  receiver,  and  distributed  equally 
among  all  the  creditors  of  Richard  Roe  er*  Company  who  were  such  in 
April  last;  and  that  in  the  meantime  the  defendants  be  restrained  by 
injunction  from  disposing  of  any  of  the  said  assigned  property. 

(^Signature  and  address  of  attorney  and  verification  as  in  Form  No. 
11457.) 

b.  In  an  Action  to  Enjoin  Violation  of  Agrreement  Not  to  Continue 
Trade,  Alleging  tliat  Defendant,  After  Injunction,  Continued  It 
in  his  Brother's  Name. 

Form  No.  19652.' 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 
The   plaintiff,   by  this  supplemental  complaint,  which   is   served 
pursuant  to  an  order  of  this  court,  made  and  dated  the  tenth  day  of 

1.  JVew  York.  —  Code  Civ.  Proc,  §  544.     See  also,  generally,  supra,  note  3,  p.  48. 
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June,  iS99,  and  to  which  reference  is  hereby  made;  complains  and 
alleges: 

I.  That  immediately  after  the  commencement  of  this  action  by 
the  service  of  the  summons  and  complaint  upon  the  defendant 
Richard  Roe,  he,  the  said  defendant,  anticipating  the  service  of  an 
injunction  upon  him  to  stay  the  proceedings  complained  of  in  the 
original  complaint,  made  a  pretended  transfer  of  his  business  to  one 
John  Roe,  in  whose  name  the  defendant  has  ever  since  carried  on  a 
lithographic  business  at  No.  10  West  street,  in  the  city  of  Albany. 

II.  That  the  said  John  Roe  is  a  roofer  by  trade,  having  a  place  of 
business  at  No.  10  State  street,  in  the  city  of  Albany,  and  is  entirely 
unacquainted  with  the  business  of  lithography;  that  he  is  a  brother 
of  the  defendant,  and  allows  his  name  to  be  used  as  an  accommodation 
to  the  defendant,  at  the  request  of  the  latter,  and  does  not  in  reality 
carry  on  the  said  business  of  lithography  at  all. 

III.  That  the  said  defendant  openly  superintends  the  lithographic 
business  so  pretended  to  be  carried  on  by  John  Roe,  that  he  takes  all 
the  orders,  makes  all  the  estimates,  directs  the  workmen,  and  col- 
lects the  proceeds  of  the  business,  and  does  in  fact  wholly  conduct 
the  same;  and  has  put  up  a  placard  announcing  his  presence  there. 

IV.  That  the  stock,  including  presses,  stones,  drawings,  and  all 
the  other  property  employed  in  the  conduct  of  the  said  lithographic 
business,  with  the  exception  of  a  very  few  articles  newly  purchased, 
consists  of  the  identical  materials  which  were  apportioned  to  the 
defendant  upon  the  dissolution  of  the  late  firm  of  Smith,  Roe  er* 
West,  as  the  defendant's  share  of  the  stock  of  said  firm. 

V.  That  the  defendant  has  thus  continued,  under  the  pretended 
proprietorship  of  his  brother,  the  same  business  in  the  same  building 
in  which  he  was  himself  carrying  on  business,  in  violation  of  the 
agreement  mentioned  in  the  said  original  complaint,  employing  the 
same  materials  and  the  same  workmen  in  the  execution  of  the  same 
work,  including  certain  orders  given  to  the  defendant  by  his  cus- 
tomers; and  that  there  is  no  apparent  change  in  the  conduct  of  the 
said  business  further  than  in  the  substitution  of  the  name  '•'■John" 
for  that  of  "-Richard  "  Roe. 

VI.  That  this  pretended  change  of  ownership  is  in  every  respect 
fictitious,  and  is  a  mere  fraud  and  trick,  concerted  between  the 
defendant  and  his  said  brother  for  the  purpose  of  defrauding  the 
plaintiff  and  evading  the  injunction  of  this  court,  they  knowing 
that  many  customers  of  the  said  late  firm  did  not  know  the  defend- 
ant's christian  name,  and  would  suppose  that  the  said  John  Roe  was 
really  the  defendant. 

VII.  That  the  defendant  resides  with  his  family  at  No.  10  Adams 
street,  in  the  said  city  of  Albany,  in  his  own  house,  and  never  comes 
to  the  neighborhood  of  the  said  No.  10  West  street,  except  for 
business  purposes,  that  building  being  occupied  exclusively  as  a  place 
of  business,  and  not  as  a  residence. 

VIII.  That  the  plaintiff  has  continued  to  carry  on  the  business  of 
lithography  ever  since  the,  dissolution  of  partnership  between  himself 
and  the  defendant  and  now  continues  such  business  at  No.  ^0  West 
street,  in  said  city  of  Albany,  being  more  than  one  and  less  than  y<?2^r 
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blocks  distant  from  the  premises  occupied  by  the  said  partnership  at 
the  time  of  its  dissolution.  That  the  plaintiff  is  abundantly  able  and 
willing  to  supply  the  public  with  every  species  of  lithographic  work, 
and  that  there  are  many  other  establishments  of  the  same  kind  in  the 
said  city,  more  than  enough  to  supply  the  public  demand. 

IX.  That  the  acts  of  the  defendant  herein  complained  of  have 
greatly  damaged  the  plaintiff,  and  will,  and  do,  injure  him  to  an 
extent  for  which  pecuniary  damages  will  be  an  inadequate  compen- 
sation. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant,  his  agents  and  servants  be  restrained  by 
injunction  from  carrying  on,  superintending,  working  in,  advising 
about,  aiding,  assisting,  or  attending  to  or  upon,  any  business  carried 
on  at  No.  10  West  street,  in  said  city  of  Albany,  or  within  one  block 
thereof  in  any  direction,  whether  such  business  be  conducted  in  his 
own  name  or  in  the  name  of  any  other  person;  and  also  from  putting 
or  keeping  up  any  sign  or  mark,  or  publishing  any  announcement 
indicating  his  continuance  in  the  said  building  or  the  said  vicinity, 
or  the  continuance  therein  of  any  person  in  whose  business  the 
defendant  may  be  interested,  either  as  a  principal  or  as  a  servant, 
for  a  term  oi  five  years  from  t\s.^  first  day  of  January,  i899. 

2.  For  five  hundred  dollars  damages,  and  for  costs. 

{Signature  and  office  address  of  attorney,  atid  verification  as  in  Form 
No.  IIJ^T.') 

c.  Where  Facts  have  Arisen  Since  the  Filing  of  the  Original  Petition 
which  Entitled  Plaintiff  to  Relief  Asked. 

Form  No.  19653.' 

(Precedent  in  Austin  v.  Jones,  47  Kan.  566.)' 

\{^Title  of  court  and  cause  as  in  Form  No.  5911. y^ 

Comes  now  said  plaintiff,  and  for  his  supplemental  petition,  leave 
of  court  being  first  had  to  file  the  same,  shows:  That  since  the  com- 
mencement of  this  suit  there  has  been  filed  and  recorded  in  the 
office  of  the  probate  judge  of  Shawnee  county,  Kansas,  a  duly  authen- 
ticated copy  of  the  last  will  and  testament  of  Alotizo  Child,  deceased, 
executed  and  proved  in  the  city  and  county  of  Neiv  York,  in  the  state 
of  New  York,  according  to  the  laws  of  the  state  of  New  York,  together 
with  the  probate  thereof  by  and  in  the  Surrogate's  Court  in  and  for 
the  county  of  New  York,  with  a  duly  authenticated  copy  of  proceed- 
ings of  said  Surrogate's  Court  in  relation  thereto;  and  that  by  said 
will,  probate  and  proceedings  of  said  court,  duly  recorded  as  afore- 
said, William  Dean,  sole  executor  of  the  last  will  and  testament  of 
Alonzo  Child,  deceased,  was  authorized  to  sell  and  convey  the  land 
described  in  plaintiff's  petition;  that  since  the  commencement  of  this 
suit,  and  subsequent  to  the  filing  and  recording  of  said  last  will  and  tes- 
tament and  the  probate  thereof  and  proceedings  in  relation  thereto,  as 

1.  See,  generally,  supra,  notes,  p.48.         3.  The  matter  to  be  supplied  within 

2.  It  was  held  that  the  court  erred  in  [  ]  will  not  be  found  in  the  reported 
refusing  this  petition  to  be  filed.  case. 
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aforesaid,  said  William  Dean,  sole  remaining  executor  under  said 
will,  and  in  pursuance  of  the  power  and  trust  therein  vested  in 
him,  made,  executed  and  delivered  to  Edwin  A.  Austin  his  deed  of 
conveyance,  as  such  sole  remaining  executor,  of  the  lands  described  in 
the  plaintiff's  petition,  and  since  receiving  said  deed  said  Edwin  A. 
Austin  has  made,  executed  and  delivered  to  the  plaintiff  herein  his 
deed  of  conveyance,  conveying  said  lands  to  the  said  plaintiff;  that 
prior  to  the  commencement  of  this  suit  said  Edwin  A.  Austin  had 
made,  executed  and  delivered  his  certain  other  deed  of  conveyance 
of  said  lands  to  this  plaintiff  for  a  valuable  consideration,  and  prior 
to  the  execution  and  delivery  of  said  first  deed  said  Edwin  A.  Austin 
had  contracted  with  said  William  Dean,  as  executor  of  the  last  will 
and  testament  of  Alonzo  Child,  deceased,  for  the  purchase  of  said 
lands,  and  had  paid  to  said  Dean,  as  executor  aforesaid,  the  pur- 
chase money  and  consideration  therefor,  and  said  William  Dean, 
as  executor  aforesaid,  had  made,  executed  and  delivered  to  said 
Edwin  A.  Austin  his  certain  deed  of  conveyance  therefor;  that 
prior  to  the  commencement  of  this  suit,  and  prior  to  the  exe- 
cution and  delivery  of  said  first  deed  by  Edwin  A.  Austin  to 
this  plaintiff,  said  Edwin  A.  Austin  had,  for  a  valuable  con- 
sideration, received  a  deed  of  conveyance  of  said  lands,  made, 
executed  and  delivered  by  one  Pearly  A.  Child  to  said  Edwin  A. 
Austin;  that  prior  to  the  commencement  of  this  suit,  and  prior  to 
the  execution  and  delivery  of  said  deeds  by  Pearly  A.  Child  and  said 
William  Dean,  as  executor  aforesaid,  the  title  to  said  lands,  so  far  as 
the  same  appears  of  record  in  the  office  of  the  register  of  deeds  of 
Shawnee  county,  Kansas,  in  which  said  land  is  situate,  appears  to  be 
in  said  Pearly  A.  Child;  and  that  although  there  appeared  of  record 
a  deed  purporting  to  be  made,  executed  and  acknowledged  by  one 
Peabody  A.  Child  to  said  Alonzo  Child,  said  Edwin  A.  Austin  nor  this 
plaintiff  had  no  knowledge  or  information  prior  to  the  commence- 
ment of  this  suit  that  said  Pearly  A.  Child  had  conveyed  said  land 
by  deed,  made,  executed  and  delivered  by  him  prior  to  his  said  con- 
veyance, the  same  to  's.zS.di  Edwin  A .  Austin;  that  by  reason  of  the 
record  aforesaid  said  Edwin  A.  Austin  and  this  plaintiff  were  induced 
by  the  advice  of  counsel  to  reply  on  said  deed  by  Pearly  A.  Child  to 
Edwin  A.  Austin  as  conveying  the  legal  title  to  said  premises,  and 
neglected  to  cause  said  duly  authenticated  copy  of  the  last  will  and 
testament  of  Alonzo  Child,  deceased,  and  of  the  probate  thereof,  to 
be  recorded  in  the  ofifice  of  and  on  the  journals  of  the  Probate  Court 
of  Shawnee  county  before  the  execution  and  delivery  of  said  first 
deed  from  William  Dean,  as  executor  aforesaid;  that  since  the  com- 
mencement of  this  suit,  and  at  the  last  term  of  this  court,  this 
plaintiff  has  discovered  for  the  first  time  that  said  Pearly  A.  Child 
had,  prior  to  the  execution  and  delivery  of  his  said  deed  to  Edwin  A, 
Austin,  made,  executed  and  delivered  his  certain  deed  of  conveyance 
of  said  land  to  said  Alonzo  Child,  since  deceased,  and  that  the  register 
of  deeds,  in  recording  and  indexing  the  record  of  said  deed,  erro- 
neously recorded  and  indexed  the  same  as  having  been  made, 
executed  and  acknowledged  by  Peabody  A.  Child,  thereby  misleading 
said  Edwin  A.  Austin  and  this  plaintiff. 
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Wherefore  plaintiff  prays  that  he  may  be  permitted  to  set  up  and 
show  the  facts  herein  alleged  in  addition  and  in  supplement  to  plain- 
tiff's petition,  and  that  he  have  relief  as  prayed  for  in  his  original 
petition. 

[(^Signature  and  verification  as  in  Eorm  No.  5917.')]^ 

5.  Supplemental  Answer.^ 

Form  No.  19654.^ 
(Precedent  in  Seehorn  v.  Big  Meadows,  etc.,  Road  Co.,  60  Cal.  242.)* 

[(7/V/(f  of  court  and  cause  as  in  Form  No.  ISIS^Y" 
Now  comes  the  defendant  by  its  attorneys,  by  leave  of  the  court 
first  obtained,  and  files  this,  its  supplemental  answer,  and  avers  and 
shows  that  heretofore,  to  wit,  on  the  ^dth  day  of  March,  a.  d.  \%80, 
and  since  the  trial  of  this  cause,  the  plaintiff,  James  A.  Seehorn.,  has 
made  and  delivered  to  this  defendant,  for  a  valuable  consideration, 
a  full  release,  discharge  and  satisfaction  of  all  claims  and  demands, 
of  every  name  and  kind,  between  this  plaintiff  and  the  defendant, 
and  especially  a  full  release,  discharge  and  satisfaction  of  all  claims 
and  demands  averred  in  this  amended  complaint  of  plaintiff  on  file  in 
this  court  in  this  cause. 

Wherefore  defendant  prays  that  this  action  be  dismissed. 

Paul  W.  Bennett., 
Frank  Owen, 
T.  W.  IV.  Davies, 

Attorneys  for  Defendant. 

1,  The  matter  to  be  supplied  within  R.  Co.  (C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.) 
[  ]  will  not  be  found  in  the  reported  394;  Gerstein  v.  Fisher  (N.  Y.  Super, 
case.  Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  211;  God- 

2.  Requisites  of  Answer,  Generally. —  dard  v.  Benson  (C.  PI.  Gen.  T.)i5  Abb. 
For  the  formal  parts  of  an  answer  in  Pr.  (N.  Y.)  191;  Betz  v.  Betz  (N.  Y. 
a  particular  jurisdiction  see  the  title  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.) 
Answers  in  Code  Pleading,  vol.  i,  p.  90;  Williams  v.  Hays  (Supreme  Ct. 
799.  Gen,  T.)  17  Civ.  Proc.  (N.  Y.)  97. 

A  supplemental  answer  must  set  up  8.  California.  —  Code      Civ.      Proc. 

facts  which  constitute  a  defense.     Pol-  (1897),  §  454  ^"^  j^^. 

lard  V.  Lathrop,  12  Colo.  171;  State  v.  See   also,   generally,   supra,   note   2, 

Williams,   90   Iowa   513;   Goodacre    v.  this  page. 

Skinner,  47    Kan.  575;  Avery  v.  Star-  4.  It  was   held  that   the  trial  court 

buck  (N.  Y.  Super.  Ct.  Gen.  T.)  16  Civ.  should  have  allowed  this  answer  to  be 

Proc.  (N.  Y.)  396;  Purdy  v.  Manhattan  filed. 
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SUPPLEMENTARY   PROCEEDINGS. 

By  Harold  N.  Eldridge. 

I.  APPLICATION  FOR  ORDER  OF  EXAMINATION,  55. 

1.  Affidavit,  56. 

a.  Against  Judgment  Debtor,  57. 

(i)  Before  Execution  Returned,  58. 

(2)  After  Execution  Returned  Unsatisfied^  60. 

b.  Against  Third  Person,  63. 

2.  Order  for  Examination  Before  Judge  or  Referee,  67. 

a.  Against  Jtidgment  Debtor,  67. 

(i )  Before  Execution  Returned,  67. 

(2)  After  Execution  Returned  Unsatisfied,  70. 

b.  Against  Third  Person,  73. 

II.  APPLICATION    FOR     WARRANT    OF    ARREST    OF    JUDGMENT 
DEBTOR,  75- 

1.   Affidavit,  75. 
%.    Warrant,  77. 

III.  SERVICE  OF  Order  of  Examination,  79. 

IV.  Commission  to  referee,  80. 

V.  Examination  before  referee,  80. 
VI.  appointment  of  receiver,  81. 

1,   Order  of  Appointment,  Z\. 

a.  In  General,  8i. 

b.  Of  Sheriff,  82. 

3.  Bond  of  Receiver,  82. 

VII.  contempt  proceedings  for  failure  to  Obey  Order  of 

examination,  83. 

1.  Notice  of  Motion,  83. 

2.  Affidavit,  84. 

3.  Order  to  Sho^v  Cause,  84. 

4.  Attachment,  86. 

5.  Order  of  Commitment,  87. 

I.  application  FOR  ORDER  OF  EXAMINATION.* 

1.  Statutas  relating  to  supplementary  Indiana.  —  Horner's   Stat.    (1901),    § 

proceedings  exist  as  follows:  815  et  seq. 

Arizona.  —  Rev.   Stat.  (1901),  §  2584  Iowa.  —  Code  (1897),  §  4072  ^/ j^^. 

et  seq.  Kansas.  —  Gen.   Stat.    (1897),    c.    95, 

California.  —  Code  Civ.  Proc.  (1897),  ?  501  et  seq. 

^  ^14  et  seq.  Michigan. — Comp.    Laws    (1897),    § 

Idaho.  —  Code   Civ.    Proc.    (1901),    §  \o.%'i,-i  et  seq. 

3562  et  seq.  Minnesota. —  Stat.  (1894),  i?  5486  et  seq. 
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1.  Affidavit.! 


Missouri.  —  Rev.  Stat.  (1899),  §  3227 
et  seq. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
§  1260  et  seq. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6124  et  seq, 

N'ew  York.  —  Code  Civ.  Proc,  §  2432 
et  seq. 

North  Carolina.  —  Clark's  Code  Civ. 
Proc.  (1900),  §  488  et  seq. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5562   et  seq. 

Ohio.  —  Bates*  Anno.  Stat.  (1897),  § 
5464  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  4374  et  seq. 

Oregon.  —  Bellinger  &  C.  Anno. 
Codes  &  Stat.  (1902),  §  254^/  seq. 

South  Carolina.  —  Code  Civ.  Proc. 
(1902),  §  312  ^/  seq. 

South  Dakota.  —  Stat.  (1901),  §  6396  et 
seq. 

Utah.  —  Rev.  Stat.  (1897),  §  3272  et 
seq. 

Washington.  —  Ballinger's  Anno. 
Codes  and  Stat.  (1897),  §  5312  et  sea. 

IViseonsin. — Stat.  (1898),  §  3028  et 
seq. 

Wyoming.  — Rev.  Stat.  (1887),  §  2820 
et  seq. 

1.  Beqoisites    of   Affidavit,   Generally. 

—  For  the  formal  parts  of  an  affidavit 
in  a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 

Compliance  with  Statutes.  —  The  af- 
fidavit must  comply  with  the  require- 
ments of  the  statutes  concerning 
supplementary  proceedings.  Dorsey 
V.  Cummings,  48  Hun  (N.  Y.)  76;  Joyce 
V.  Spafard,  (Supreme  Ct.  Spec.  T.)  9 
Civ.  Proc.  (N.  Y.)  342;  Eleventh  Ward 
Bank  v.  Heather,  (Supreme  Ct.  App.  T.) 
22  Misc.  (N.  Y.)87. 

Facts  must  be  Stated.  — The  affidavit 
must  state  facts  and  not  conclusions, 
even  though  such  conclusions  are  in 
the  words  of  the  statute.  McKinney  v. 
Snider,  116  Ind.  160;  Collins  7/.  Beebe, 
54  Hun  (N.  Y.)  318;  Rome  "First  Nat. 
Bank  v.  Wilson,  13  Hun  (N.  Y.)  232. 

Alternative  or  Disjunctive  Allegations. 

—  The  allegations  of  the  affidavit  must 
not  be  in  the  alternative  or  disjunc- 
tive. Smith  V.  Cutter,  64  N.  Y.  App. 
Div.  412;  Arnot  v.  Wright,  55  Hun 
(N.  Y.)  561;  Collins  v.  Beebe,  54 
Hun  (N.  Y.)  318;  Zelie  v.  Vroman, 
(County  Ct.)  22  Misc.  (N.  Y.)  486. 

An  affidavit  that  an  execution  against 
the  property  of  the  judgment  debtor 
was   issued   out  of  a  court   of  record 


"and  delivered  to  the  sheriff  of  Che- 
mung coMnly,  where  the  said  judgment 
debtor  then  resided,  and  yet  resides, 
or  has  at  the  time  of  the  commence- 
ment of  these  proceedings  an  office  for 
the  regular  transaction  of  business  in 
person,"  is  insufficient  in  that  it  neither 
shows  that  the  execution  was  issued  to 
the  sheriff  of  the  county  where  the 
debtor  had  a  place  for  the  regular 
transaction  of  business  in  person,  nor 
that  it  was  issued  to  the  sheriff  of  the 
county  where  the  debtor  resided.  Ar- 
not V.  Wright,  55  Hun  (N.  Y.)  561. 

So  also  is  an  affidavit  insufficient 
which  states  "that  ihe John  G.  Cutter 
Company  has  personal  property  of  the 
judgment  debt  exceeding  teti  dollars 
in  value,  or  is  indebted  to  him  in  a 
sum  exceeding  ten  dollars."  Smith  v. 
Cutter,  64  N.  Y.  App.  Div.  412. 

Information  and  Belief.  —  An  affidavit 
upon  information  and  belief  which 
does  not  give  the  sources  of  the  infor- 
mation and  the  grounds  of  the  belief  is 
insufficient.  Matter  of  Parrish,  28  N. 
Y.  App.  Div.  22;  Leonard  v.  Bow- 
man, (Supreme  Ct.  Gen.  T.)  21  Civ. 
Proc.  (N.  Y.)  237;  Lockwood  v.  Sello, 
(N.  Y.  City  Ct.  Gen.  T.)  27  Misc.  (N. 
Y.)  826;  Matter  of  Leslie,  (County  Ct.) 
19  Misc.  (N.  Y.)  667;  Bovverv  Bank  v. 
Widmayer,  (N.  Y.  City  Ct. 'Spec.  T.) 
9  N.  Y.  Supp.  629;  Manken  v.  Pape, 
(N.  Y.  City  Ct.  Spec.  T.)  65  How.  Pr. 
(N.  Y.)  453;  Day  v.  Lee,  (C.  PI.  Spec. 
T.)  52  How.  Pr.  (N.  Y.)q5. 

Showing  Authority  of  Affiant  to  Make  — 
Generally.  — Where  the  affidavit  is  not 
made  by  the  judgment  creditor  him- 
self, it  must  in  some  way  show  that 
the  affiant  is  authorized  by  the  judg- 
ment creditor  to  make  it.  Frederick  v. 
Decker,  (Supreme  Ct.  Spec.  T.)  18  How. 
Pr.  (N.  Y.)  96;  Hawes  v.  Barr,  7  Robt. 
(N.  Y.)  452;  Brown  v.  Walker,  (Su- 
preme Ct.  Gen.  T.)  28  N.  Y.  St.  Rep.  36. 

Agent. — An  affidavit  made  by  an  agent 
must  state  tha.  the  agent  is  authorized 
to  institute  the  particular  proceeding; 
and  an  allegation  that  he  is  "agent 
for  the  above  named  plaintiff"  is  in- 
sufficient. Hawes  v.  Barr,  7  Robt. 
(N.  Y.)452. 

Assignee. — An  affidavit  made  by  an 
assignee  of  the  judgment  creditor  must 
show  that  the  assignee  has  a  right  to 
proceed  upon  the  judgment.  Frederick 
V.  Decker,  (Supreme  Ct.  Spec.  T.)  18 
How.  Pr.  (N.  Y.)  96. 
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a.  Against  Judgment  Debtor. > 


Attorney.  —  An  affidavit  made  by  an 
attorney  who  describes  himself  as  the 
attorney  for  the  judgment  creditor 
sufficiently  shows  affiant's  authority. 
Miller  v.  Adams,  52  N.  Y.  409;  Brown 
V.  Walker,  (Supreme  Ct.  Gen.  T.)  28 
N.  Y.  St.  Rep.  36;  Kress  v.  Morehead, 
(Supreme  Ct.  Gen.  T.)  8  N.  Y.  St.  Rep. 
858. 

Describing  Judgment  —  Generally.  — 
The  judgment  upon  which  the  pro- 
ceedings are  based  must  be  set  out  and 
truly  described.  Ackerly,  etc.,  Co.  v. 
Partz,  (Supreme  Ct.  Gen.  T.)  20  Civ. 
Proc.  (N.  Y.)  382;  Kennedy  v.  Weed, 
(C.  PI.)  10  Abb.  Pr.  (N.  Y.)  62. 

Naming  Court.  —  Where  the  affidavit 
was  entitled  in  the  supreme  court  and 
gave  the  title  of  the  action  and  stated 
that  judgment  was  rendered  and  per- 
fected in  that  action,  etc.,  it  was  held 
that  the  affidavit  sufficiently  showed  in 
what  court  the  judgment  was  recov- 
ered. Webster  v.  Sawens,  (Supreme  Ct. 
Spec.  T.)  3  How.  Pr.  N.  S.  (N.  Y.)  320. 

Amount  of  Judgment.  —  The  amount 
for  which  the  judgment  was  rendered 
must  be  alleged.  Douglass  v.  Main- 
zer,  40  Hun  (N.  Y.)  75. 

Judgment  Docketed. — That  the  judg- 
ment has  been  docketed  in  the  clerk's 
office  of  the  proper  county  must  be 
alleged.  Hawes  v.  Barr,  7  Robt.  (N. 
Y.)452. 

Filing  Transcript  of  Judgment  —  Gett- 
erally.  —  Where  it  is  necessary  to  file  a 
transcript  of  the  judgment  in  another 
county  by  reason  of  the  fact  that  the 
judgment  debtor  does  not  reside  or 
have  a  place  of  business  in  the  county 
in  which  the  judgment  is  entered,  the 
affidavit  must  allege  the  filing  of  the 
transcript  in  the  proper  county.  Ken- 
nedy V.  Thorp  (C.  PI.  Spec.  T.),  3  Abb. 
Pr.  N.  S.  (N.  Y.)  131. 

Before  Issuance  of  Execution.  —  The 
affidavit  must  further  allege  that  such 
transcript  was  filed  before  the  execu- 
tion on  the  judgment  issued.  Hawes 
V.  Barr,  7  Robt.  (N.  Y.)  452;  Webster 
V.  Sawens  (Supreme  Ct.  Spec.  T.), 
3  How.  Pr.  N.  S.  (N.  Y.)  320. 

Execution  Against  Property.  —  It  is  not 
necessary  to  describe  the  execution  is- 
suing on  the  judgment  as  an  execution 
against  property,  for  the  presumption 
is  that  it  is  an  execution  against  prop- 
perty.  M'Arthur  v.  Lansburgh,  (Su- 
preme Ct.)  I  Code  Rep.  N.  S.  (N.  Y.) 
211. 

Issuance   of   Execution   from  Court  of 


Becord.  —  Although  the  affidavit  must 
show  that  the  -execution  was  issued 
from  a  court  of  record,  yet  there  need 
be  no  express  allegation  to  that  effect 
where  it  is  otherwise  shown.  Web- 
ster V.  Sawens,  (Supreme  Ct.  Spec.  T.) 
3  How.  Pr.  N.  S.  (N.  Y.)  320;  Sayer  v. 
MacDonald,  (N.  Y.  City  Ct.   Gen.  T.) 

2  How.  Pr.  N.  S.  (N.  Y.)  119;  Joyce  z: 
Spafard,  (Supreme  Ct.  Spec.  T.)  9  Civ. 
Proc.  (N.  Y.)342. 

An  affidavit  which  shows  a  recovery 
of  judgment  in  the  supreme  court  and 
an  execution  duly  issued  thereon  suf- 
ficiently shows  that  the  execution  was 
issued  out  of  a  court  of  record.  Web- 
ster V.  Sawens,  (Supreme  Ct.  Spec.  T.) 

3  How.  Pr.  N.  S.  (N.  Y.)  320. 
Execution  Issued  to  the  Proper  County. 

—  That  execution  was  issued  to  the 
sheriff  of  the  proper  county  must  be 
alleged.  McKinney  v.  Snider,  n6  Ind. 
160;  Pouder  v.  Tate,  iii  Ind.  148; 
Fowler  v.  Griffin,  83  Ind.  297;  Abell  v. 
Riddle,  75  Ind.  345;  Matter  of  Gagnon, 
32  N.  Y.  App.  Div.  22:  Schenck  v. 
Irwin,  60  Hun  (N.  Y.)  361;  Henry  a-. 
Furbish,  (N.  Y.  City  Ct.  Gen.  T.)  30 
Misc.  (N.  Y.)  822;  Earle  z.  Stokes,  5 
S.  Car.  336. 

No  Prior  Application  for  Order.  —  That 
there  has  been  no  previous  application 
for  the  order  of  examination  must  be 
alleged.  Bean  v.  Tonnelle,  24  Hun 
(N.  Y.)  353;  Schermerhorn  v.  Owens, 
(Supreme  Ct.)  29  Misc.  (N.  Y.)  674; 
Ludlow  V.  Mead,  (Supreme  Ct.  Gen. 
T.)  21  N.  Y.  St.  Rep.  435;  Schanck  v. 
Conover,  (Supreme  Ct.  Spec.  T.)  56 
How.  Pr.  (N.  Y  )  437;  Saver  v.  Mac- 
Donald.  (N.  Y.  City  Gen.  T.)  2  How. 
Pr.  N.  S.  (N.  Y.)  119. 

1,  Want  of  Known  Property  Liable  to 
Execution.  —  In  North  Carolina,  it  must 
be  alleged  that  defendant  had  no  known 
property  liable  to  execution.  Hackney 
V.  Arrington,  99  N.  Car.  no;  Ma- 
gruder  v.  Shelton,  98  N.  Car.  545; 
Hinsdale  v.  Sinclair,  83  N.  Car.  338. 
But  it  is  not  now  necessary  to  allege 
that  the  judgment  debtor  has  no  "  equi- 
table estate  in  land  subject  to  the  lien 
of  the  judgment,  and  that  he  has 
choses  in  action  or  other  things  of 
value  unaffected  by  the  lien  of  the 
judgment  and  incapable  of  levy." 
Hackney  v.  Arrington,  99  N.  Car. 
no.  Although  such  an  allegation  was 
formerly  essential.  Magruder  t'.  Shel- 
ton, 98  N.  Car.  545;  Hinsdale  v.  Sin- 
clair, 83  N.  Car.  338. 
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(1)  Before  Execution  Returned.  ^ 

Form  No.  19655.* 
In  the  Superior  Court  of  the  County  of  Alameda,  State  of  California. 

aeainst   "^  ^  *      (•  -^^^^^it   for   Examination   of  Judgment 
Richard  Roe,  defendant.  )  Debtor. 

State  of  California,  \ 
County  of  Alameda.  \ 

Jeremiah  Mas.on,  being  duly  sworn,  says  that  he  is  the  attorney  of 
the  plaintiff  in  the  above  entitled  action;  that  the  said  plaintiff,  on 
or  about  the  tenth  day  of  May,  ig02,  recovered  a  judgment  in  said 
action  in  the  Superior  Court  of  the  county  of  Alameda,  state  of 
California,  against  the  defendant  in  said  action  for  five  hundred 
dollars  or  thereabouts,  for  damages  and  costs,  which  judgment  was 
duly  entered  and  docketed  in  the  office  of  the  clerk  of  said  court,  in 
the  said  county  of  Alameda,  being  the  county  where  said  defendant 
then  resided  and  still  resides,  and  in  which  the  judgment  roll  in  said 
action  is  filed,  to  be  executed  according  to  law;  that  execution  has 
been  issued  against  the  property  of  said  debtor  to  the  sheriff  of  the 
said  county  of  Alameda;  that  said  execution  and  the  said  judgment 
still  remaia  in  full  force  and  effect,  wholly  unsatisfied,  and  that  said 
judgment  has  not  been  reversed,  vacated  or  set  aside. 

That,  as  affiant  is  informed  and  verily  believes  (^Here  state  sources 
of  informatio7i  a7id grounds  of  belief),  the  said  defendant  has  property 
which  he  unjustly  refuses  to  apply  toward  the  payment  or  satisfac- 
tion of  said  judgment,  to  wit:  {designating property). 

Jeremiah  Mason. 

Subscribed  and  sworn  to  before  me  t\\\s  fifteenth  day  ol  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Eeqnisites  of  Afadavit,  Generally.—  Pape,  (N.  Y.  City  Ct.  Spec.  T.)  65  How. 

See  j«/rrt.  note  I,  p.  56.  Pr-    (N.    Y.)  453;   Sackett   v.   Newton, 

As  to  Property  of  Judgment  Debtor—  (Supreme  Ct.  Gen.  T.)  10  How.  Pr,  (N. 

Genrrallv.  — That  the  judgment  debtor  Y.)  560;  Smith  v.  Weeks,  60  Wis.  94. 
has  property  which  he  unjustly  refuses        Demand  for  Application  of  Property.  — 

to  apply  toward  the  satisfaction  of  the  That  a  demand  was  made  on  the  debtor 

judgment   must   be   alleged.     Earl   v.  for    the   application    of    the   property 

Skiles,   93  Ind.   178;    Dillman  v.    Dill-  which   he   unjustly   refuses    to   apply 

man,  90  Ind.  585;  Dandistel  v.  Kronen-  toward  the  satisfaction  of  the  judgment 

berger,  39  Ind.  405;  Levy  v.  Beacham,  must   be  alleged.     Levy  v.  Beacham, 

64  Hun  (N.  Y.)  62;  Hutson  v.  Weld,  38  64  Hun  (N.  Y.)  62;  Hutson  v.  Weld,  38 

Hun(N.Y.)  142;  Rome  First  Nat.  Bank  Hun    (N.    Y.)   142;    Bowery   Bank   v. 

V.  Wilson,  13  Hun  (N.  Y.)  232;  Hatch  Widmayer,  (N.  Y.  City  Ct.   Spec.  T.) 

V.  Weyburn,  (Supreme  Ct.   Gen.  T.)  8  9  N.   Y.   Supp.  629;  Manken  v.   Pape, 

How.  Pr.  (N.  Y.)  163;  Jennings  v.  Lan-  (N.   Y.  City  Ct.  Spec.  T.)  65  How.  Pr. 

caster,  (N.  Y.  City  Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  453.     And  an  allegation  in  the 

(N.  Y.)  444;  Farmers,  etc.,  Nat.  Bank  v.  language  of  the  statute  that  the  judg- 

Burns.  log  N.  Car.  105;  Woodward  v.  ment   debtor  has   property  which    he 

Hall,  75  Wis.  406;  Smith  v.  Weeks.  60  unjustly   refuses  to  apply  toward  the 

Wis.  94.  satisfaction    of    the   judgment,    is   in- 

Char'acter  of   Property    Described.  —  sufficient   to  show  a  demand.      Rome 

The  character  of  the  property  must  be  First   Nat.    Bank   v.   Wilson,   13   Hun 

described.    Dillman  !».  Dillman,  90  Ind.  (N.  Y.)  232. 

585;  Matter  of  Albany  First  Nat.  Bank,         2.    California.  —  CoAc    Civ.     Proc. 

52    N.   Y.   App.    Div.  601;    Manken  v.  (1897).  §715. 
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Form  No.  19656.* 

Supreme  Court,  Queens  County. 
In  the  matter  of  the   Proceedings  SuppleO  ^^^j^  0^    j 

mentary  to  Execution  upon  the  judgment         n  d      f      F 

in  the  action  entitled  John  Doe.  plaintiff,  \     ^-  c    t  a  I 

ajrainst  I      ^'°"     °^    Judgment 

agamst  Dphtnr 

Richard  Roe,  defendant.  J       '-'eocor 

County  of  Queens,  ss. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  above  named  plaintiff,  the  judgment  creditor  in  this  pro- 
ceeding; that  judgment  was  recovered  in  this  action  against  the 
above  named  defendant,  the  judgment  debtor  herein,  in  the  Supreme 
Court  in  and  for  the  county  of  Suffolk,  on  the  te7ith  day  of  May,  ig02, 
for  one  thousand dollsLVs  damages  and  costs,  after  the  personal  service 
of  the  summons  upon  said  judgment  debtor;  that  the  said  judgment 
was  for  more  than  twenty-five  dollars;  that  the  judgment  roll  in  this 
action  was  filed  in  the  office  of  the  clerk  of  the  county  of  Suffolk  on 
the  eleventh  day  of  Ma^,  i<)02;  that  a  transcript  of  said  judgment 
was  duly  filed  and  said  judgment  was  duly  docketed  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  eleventh  day  of  May,  igOS; 
that  thereafter  an  execution  upon  said  judgment  against  the  property 
of  the  said  judgment  debtor  was,  on  the  eleventh  day  of  May,  igOS, 
duly  issued  out  of  the  said  Supreme  Court,  which  is  a  court  of  record, 
to  the  sheriff  of  the  said  county  of  Queens,  where  said  judgment 
debtor  then  resided  and  still  resides;  that  the  said  sheriff  has  not 
yet  returned  said  execution  and  the  said  judgment  remains  unpaid; 
deponent  further  says  that  said  judgment  debtor  has  property  con- 
sisting of  (^Here  describe  property^,  which  he  unjustly  refuses  to  apply 
to  the  satisfaction  of  said  judgment,  as  deponent  is  informed  and 
believes  (^Here  state  sources  of  i?ifortnation  and  grounds  of  belie/);  that 
on  the  twelfth  day  of  May,  \()0S,  and  after  the  issuing  of  the  said 
execution,  a  demand  was  made  by  said  plaintiff  upon  said  judgment 
debtor  to  apply  his  said  property  to  the  satisfaction  of  said  judg- 
ment, and  he  has  neglected  so  to  do,  and  that  no  previous  application 
has  been  made  for  this  order. 

Jeremiah  Mason. 

Sworn  to  before  me  this  twelfth  day  of  May,  igOS. 

Abraham  Kent,  Notary  Public, 
Queens  County,  N.  Y. 

Form  No.  IQ^S?-' 

Circuit  Court,  Dane  County. 

John  Doe,  plaintiff,      \  Affidavit  for  Order  for  Judgment  Debtor 
against  >•      to  Make  Discovery  After  Issue  of  Exe- 

Richard  Roe,  defendant.  )      cution  and  Before  its  Return. 

See  also  list  of  statutes  cited  jw/ra,  note   i,   p.   55".   and,   generally,  supra, 

note   I,   p.    55;   and,    generally,  supra,  note  i,  p.  58. 
note  I,  p.  58.  2.  Wisconsin.  — Stat.  (1898),  §  3031. 

1.  New  York.  —  Code  Civ.   Proc,  §         See  also  list  of  statutes  cited  supra, 

2436.  note    I,   p.   55;   and,   generally,   supra. 

See  also  list   of  statutes  cited  supra,  note  I,  p.  58. 
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State  of  Wisconsin^  \ 
Dane  County.  \ 

Jeremiah  Mason.,  being  duly  sworn,  deposes  and  says  that  he  is  the 
attorney  for  the  plaintiff  in  this  action;  that  judgment  was  duly 
recovered  in  this  action  in  favor  of  said  John  Doe,  plaintiff,  and  against 
sa.\di  Richard  Roe,  defendant,  on  the  tenth  day  of  May,  a.  d.  ig02, 
iov  Jive  hundred  doWsiVS  6divaa.g€.s>  and  costs,  and  that  said  judgment 
was,  on  the  eleventh  day  of  May,  a.  d.  ig02,  at  ten  o'clock  A.  m.,  duly 
docketed  in  the  office  of  the  clerk  of  the  Circuit  Court  for  the  county 
of  Dane,  state  of  Wisconsin;  that  execution  upon  said  judgment 
against  the  property  of  said  judgment  debtor  was,  on  the  fifteenth 
day  of  May,  a.  d.  196^^,  duly  issued  and  delivered  to  the  sheriff  of 
Dane  county  aforesaid;  and  that  the  said  execution  has  not  yet  been 
returned  by  said  sheriff.  And  this  deponent  further  says  there  is 
due  and  unpaid  upon  said  judgment  five  hundred  dollars;  that  said 
judgment  debtor  resided  in  said  county  of  Dane  at  the  time  of  the 
issuing  of  said  execution,  and  still  resides  in  said  county  of  Dane, 
and  has  property,  to  wit,  (describing  it),  which  is  not  by  law  exempt 
from  execution,  and  which  property  said  judgment  debtor  unjustly 
refuses  to  apply  toward  the  satisfaction  of  the  judgment  herein- 
before described;  that  on  or  about  the  fifteenth  day  of  May,  a.  d. 
x<)02,  at  Madison,  county  of  Dajie  and  state  of  Wisconsin,  this  depo- 
nent did  (or  by  direction  of  said  plaintiff  did)  request  said  defendant 
to  apply  the  said  property  hereinbefore  described  toward  the  satis- 
faction of  said  judgment  hereinbefore  described,  and  that  said 
defendant  then  and  there  refused  to  so  apply  said  property  or  any 
part  thereof;  that  deponent  has  good  reason  to  believe,  and  verily 
does  believe,  that  unless  restrained  by  order,  the  said  judgment 
debtor  will  transfer,  dispose  of,  incumber  or  conceal  his  property, 
and  that  deponent's  reasons  for  such  belief  are  the  following:  {stating 
reasons).  And  deponent  asks  that  an  order  be  made  by  the  judge  of 
the  Circuit  Court  of  Dane  county,  requiring  said  judgment  debtor 
to  appear  before  him  at  some  time  and  place  in  said  order  to  be 
named,  and  answer  concerning  his  said  property,  and  in  the  mean- 
time and  until  further  order  herein,  restraining  the  said  judgment 
debtor  from  transferring,  disposing  of,  concealing,  incumbering  or 
interfering  with  any  of  his  said  property  not  exempt  by  law  from 
seizure  or  sale  upon  execution. 

Jeremiah  Mason. 

Subscribed  and  sworn  to  before  me  this  second  day  of  June,  a.  d. 
ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

(2)  After  Execution  Returned  Unsatisfied.^ 

1.  Bequisites  of  Affidavit,  Generally. —  160;  Cushman  z*.  Gephart,  97  Ind.  46; 

See  .f?</rrt.  note  I,  p.  56.  Berles    v.    Comstock,    104    Mich.    129; 

Betarn  of  Execution  Unsatisfied. — That  Ackerly,  etc.,  Co.    v.    Partz,   (Supreme 

the  execution    had   been   returned  un-  Ct.  Gen.  T.)  20  Civ.  Proc.  (N.  Y.)  382; 

satisfied  in  whole  or   in   part  must  be  People  v.  Hulbert,  (Supreme  Ct.  Gen. 

alleged.    McKinney  v.  Snider,  116  Ind.  T.)   i   Code   Rep.    N.    S.    (N.    Y.)  75-. 
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Form  No.  19658.' 

State  of  Minnesota,  )  District  Court. 

County  of  Ramsey.  \  Second  Judicial  District. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

State  of  Minnesota^ 
County  of  Ramsey. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  plaintiff  in  the  above  entitled  action. 

That  a  judgment  was  duly  entered  and  docketed  in  said  action  in 
the  District  Court  of  Hennepin  county,  state  of  Minnesota,  on  the 
tenth  day  of  May,  a.  d.  \<)02,  in  favor  of  said  plaintiff,  and  against 
said  defendant,  for  the  sum  oi  five  hundred  (io\\2Lrs. 

That  a  transcript  of  said  judgment  was  duly  issued  from  and  out 
of  said  District  Court  for  said  Hennepin  county,  and  was  duly  filed  in 
the  office  of  the  clerk  of  said  District  Court  for  said  county  of  Ram- 
sey, state  oi  Minnesota,  on  Xh^  fifteenth  day  oi  May,  a.  d.  \()02,  and 
said  judgment  thereupon  docketed  in  said  court  at  said  Ramsey 
county  the  said  day  last  mentioned. 

That  an  execution  upon  said  judgment  was  duly  issued  from  out 
of  and  under  the  seal  of  said  District  Court  of  Ramsey  county  against 
the  property  of  said  judgment  debtor,  and  delivered  to  the  sheriff  of 
said  Ramsey  county,  where  defendant  then  resided,  on  the  twentieth 
day  of  May,  a.  d.  \()02. 

That  said  judgment  debter  now  resides  in  said  Ramsey  county,  state 
of  Minnesota. 

That  said  sheriff  has  returned  said  execution  wholly  unsatisfied, 
and  that  said  judgment  still  remains  wholly  unpaid,  and  the  amount 
now  actually  due  thereon,  with  interest  and  increased  costs,  is  the 
sum  of  five  hundred  and  twenty  dollars. 

Jeremiah  Mason. 
Sworn  to  and  subscribed  before  me  t^xv^  fourteenth  day  oi  June, 

A.  D.  1^02. 

(seal)  Abraham  Kent,  Notary  Public, 

Ramsey  County,  Minnesota. 

M'Arthur  v.  Lansburgh,  (Supreme  Ct.)  Weyburn,    (Supreme    Ct.    Gen.    T.)    8 

I  Code  Rep.  N.  S.  (N.  Y.)  211;  Earle  v.  How.  Pr.  (N.  Y.)  163;  Anonymous,  (N. 

Stokes,  5  S.  Car.  336.     And  where  the  Y.  Super.  Ct.)  i  Code  Rep.  N.  S.  (N.  Y.) 

execution  has  been  returned  partly  un-  113;  Hough  v.  Kohlin,  (C.  PI.  Spec.  T.) 

satisfied,  the  amount  of  the    judgment  i   Code   Rep.   N.   S.  (N.  Y.)   232.     Al- 

remaining  unsatisfied  must  be  specified,  though    the    rule    was    formerly    con. 

It  is  not  enough  to  aver  in   the  words  tra.     Tillow  v,  Vere,   (C.   PI.)   i   Code 

of  the  statute  that  the   execution  was  Rep.  (N.  Y.)  130;  Jones  v.  Lawlin,  (N. 

returned  "  partly  unsatisfied."     Doug-  Y.   Super.    Ct.)   1    Code    Rep.    (N.   Y.) 

lass     V.     Mainzer,    40     Hun    (N.    Y.)  94. 

75.  1.  Minnesota.  —  Stat.  (1894),  §  5486. 

As  to    Debtor's    Property.  —  In    Ne7u  See  also  list  of  statutes  cited  supra, 

KiJr/&,  it  is  unnecessary  to  state  that  the  note   I,    p.  55;    and,    generally,  supra, 

defendant  has  any  property.     Hatch  v.  note  i,  p.  60. 
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Affidavit     to     Obtain 
Order  for  Examina- 


Form  No.  19659.' 

Supreme  Court,  County  of  New  York. 
In   the  matter  of  the  Proceedings  Supple- 
mentary to  Execution  upon  the  judgment 

in  the  action  entitled  /^/5;/ Z)^^,  plaintiff,  )■      ^''''"  '"'  ^^^^^^^^v^.- 
against  |      ^'°"     «^    Judgment 

Richard  Roe,  defendant.  J       ^^Dtor. 

County  of  New  York,  ss. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney  for 
the  above  named  plaintiff,  the  judgment  creditor  in  this  proceeding; 
that  judgment  was  recovered  in  the  above  entitled  action  against 
the  above  named  defendant,  the  judgment  debtor  herein,  in  the 
Supreme  Court  in  and  for  the  county  of  New  York,  on  the  tenth  day 
oi  May,  \^02,  ior  Jive  hundred  d.o\\diVS  damages  and  costs  after  the 
personal  service  of  the  summons  upon  said  defendant;  that  the  said 
judgment  was  for  more  than  twenty-five  dollars;  that  the  judgment 
roll  in  this  action  was  filed  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  tht  fifteenth  day  of  May,  jg02;  that  said  judgment  was 
duly  docketed  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  \ht  fifteenth  day  of  May,  igOS;  that  thereafter  an  execution  upon 
said  judgment  against  the  property  of  the  said  judgment  debtor  was, 
on  the  twentieth  day  oiMay,  ig02,  duly  issued  out  of  the  said  Supreme 
Court,  which  is  a  court  of  record,  to  the  sheriff  of  the  county  of  New 
York,  where  said  judgment  debtor  then  resided,  and  still  resides,  as 
deponent  is  informed  and  believes  (JFIere  state  sources  of  information 
and  grounds  of  belief);  that  the  said  sheriff  has  returned  said  execu- 
tion wholly  unsatisfied,  and  that  the  said  judgment  remains  wholly 
unpaid,  and  that  no  previous  application  has  been  made  for  this 
order. 

Jeremiah  Mason. 
Sworn  to  before  me  this  twenty-first  day  of  May,  ig02. 

John  Jones, 
Notary  Public,  New  York  County,  N.  Y. 

Form  No.  19660.* 

Circuit  Court,  Dane  County, 

John  Doe,  plaintiff,       )  Affidavit  for  Order  for  Judgment  Debtor 
against  >•      to  Make  Discovery  After  Return  of  an 

Richard  Roe,  defendant.  )      Execution  Unsatisfied. 
State  of  Wisconsin,  ) 
Dane  County.  \ 

Jeremiah  Mason,  being  duly  sworn,  deposes  and  says  that  he  is 
the  attorney  for  the  plaintiff  in  this  action;  that  judgment  was  duly 
recovered  in  this  action  in  favor  of  said  plaintiff,  John  Doe,  and 
against  said  defendant,  Richard  Roe,  on  the  tenth  day  of  May,  a,  d. 
190^,  iox  five  hundred  doWars,  damages  and  costs,  and  that  said  judg- 
ment was,  on  the  eleventh  day  of  May,  a.  d.  \g02,  at  ten  o'clock  A.  M., 

1.  N^ew  York.  —  Code  Civ.  Proc,  §§  note  i,  p.  55;  and,  generally,  supra, 
2435,  2458.  note  I,  p.  60. 

See  also  list  of  statutes  cited  supra,         2.    Wisconsin.  —  Stat.  (1898),  ^  3030. 
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duly  docketed  in  the  ofifice  of  the  clerk  of  the  said  Circuit  Court  for 
the  county  of  Z>^«^,  state  of  Wisconsin;  that  execution  upon  said 
judgment  against  the  property  of  said  judgment  debtor  was,  on  the 
twelfth  day  of  May^  a.  d.  196?^,  duly  issued  and  delivered  to  the 
sheriff  of  Dane  county  aforesaid;  that  said  judgment  debtor  resided 
in  said  Dane  county  at  the  time  of  the  issuing  of  said  execution,  and 
still  resides  in  said  Z>a;z<?  county;  and  that  the  said  sheriff  has 
returned  the  said  execution  partly  unsatisfied.  And  this  deponent 
further  says  there  is  due  and  unpaid  upon  said  judgment  the  sum  of 
four  hundred  dollars.  And  deponent  asks  that  an  order  be  made  by 
the  Hon,  William  Blacky  a  court  commissioner  in  and  for  said  county, 
requiring  said  judgment  debtor  to  appear  before  him,  at  some  time  and 
place  in  said  order  to  be  named,  and  answer  concerning  his  property. 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  this  ninth  day  of  June.,  a.  d. 
190^. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  Against  Third  Person.* 

Form  No.  i  966  i.' 

In  the  Superior  Court  of  the  County  of  Alameda,  State  of  California. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  California,  )  ^c 
County  of  Alameda.  \ 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney  of 
the  plaintiff  in  the  above  entitled  action;  that  the  said  plaintiff,  on  or 
about  the  tenth  day  of  May,  ig02,  recovered  a  judgment  in  said 
action  in  the  Superior  Court  of  the  county  of  Alameda,  state  of 
California,  against  the  defendant  in  said  action,  for  five  hundred 
dollars  or  thereabouts,  for  damages  and  costs,  which  judgment  was 
duly  entered  and  docketed  in  the  office  of  the  clerk  of  said  court,  in 
the  said  county  of  Alameda,  being  the  county  where  said  defend- 
ant then  resided,  and  in  which  the  judgment  roll  in  said  action 
is  filed,  to  be  executed  according  to  law;  that  execution  has  been 
issued  against  the  property  of  said  debtor  to  the  sheriff  of  the  county 
of  Alameda,  in  which  county  said  debtor,  at  the  time  of  the  issuing  of 

See  also  list  of  statutes  cited  supra,  22;  Bucki  v.  Bucki,  (Supreme  Ct.  Spec, 

note  I,   p.   55;   and,   generally,   supra,  T.)  26  Misc.  (N.  Y.)  69. 

note  I,  p.  60.  In  Indiana,  it  is  held  that  the  affidavit 

1.  Beqoisites  of  Affidavit,  Crenerally.  —  must  show   that  the  judgment  debtor 

See  supra,  note  i,  p.  55.  has  no  property  subject  to  execution. 

As  to  Property  of  Judgment  Debtor.  —  other  than  that  in  the  hands  of  the  third 

In  New  York,  it  must  be  alleged  that  person,  for  the  satisfaction  of  the  judg- 

the  third  person  has  personal  property  ment.     Vordermark  v.  Wilkinson,  147 

of  the  judgment  debtor  exceeding  ten  Ind.  56;  Cushman  v.  Gephart,  97  Ind. 

dollars  in  value  or  is  indebted  to  him  46. 

in  a  sum  exceeding  ten  dollars.     Bruen  2.   California.  —  Code     Civ.       Proc. 

V.    Nickels,    30   N.   Y.  App.  Div.    396;  (1897),  §  717. 

Matter  of  Parrish,  28  N.  Y.  App.  Div.  See  also  list  of  statutes  cited  supra, 
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said  execution,  resided  and  now  resides;  that  said  execution  has 
been  returned  by  said  sheriff  wholly  unsatisfied,  and  the  said  judgment 
still  remains  in  full  force  and  effect,  wholly  unsatisfied,  and  not 
reversed,  vacated  or  set  aside. 

Affiant  is  informed  and  verily  believes  that  Samuel  Ireland,  who 
resides  at  Livermore,  in  said  county,  has  property  of  the  said  defend- 
ant (or  is  indebted  to  said  defendant^  in  an  amount  exceeding  fifty 
dollars,  which  affiant  believes  should  be  applied  to  the  payment  or 
satisfaction  of  said  judgment.  That  (^Here  describe  the  property  or,  in 
case  of  an  indebtedness,  state  how  indebtedness  was  incurred'). 

Jeremiah  Mason. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19662.' 

State  of  Minnesota,  )  District  Court. 

r   SS 

Q^o^xvity  oi  Ramsey.  \      '     6'^r6';/^  Judicial  District. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  Minnesota, 
County  of  Ramsey 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  plaintiff  in  the  above  entitled  action. 

That  a  judgment  was  duly  entered  and  docketed  in  said  action  in 
the  District  Court  of  Hennepin  county,  state  of  Minnesota,  on  the 
tenth  day  of  May,  a.  d.  i()02,  for  the  sum  of  five  hundred  dollars 
against  the  above  named  defendant  in  favor  of  said  plaintiff. 

That  a  transcript  of  said  judgment  was  duly  filed  in  the  office  of 
the  clerk  of  the  District  Court  for  the  county  of  Ramsey,  state  of 
Minnesota,  on  the  eleventh  day  oi  May,  a.  d.  \<)02,  and  said  judgment 
thereupon  docketed  in  said  court  at  said  Ramsey  county,  the  same 
day  last  mentioned. 

That  an  execution  upon  said  judgment  was  duly  issued  and  de- 
livered to  the  sheriff  of  said  Ramsey  county,  where  defendant  then 
resided,  on  the  eleventh  day  of  May,  a.  d.  \()02,  against  the  property 
of  said  judgment  debtor. 

That  said  judgment  debtor  now  resides  in  said  Ramsey  county, 
state  of  Minnesota. 

That  said  sheriff  has  returned  said  execution  wholly  unsatisfied 
and  that  said  judgment  still  remains  wholly  unpaid,  with  interest  and 
increased  costs,  in  the  sum  oi  five  hundred  and  sixty  dollars. 

That  Safnuel  Ireland,  who  resides  at  {stating place),  in  said  county 
of  Ramsey,  has  property  of  the  said  judgment  debtor  in  his  possession 
and  under  his  control  exceeding  ten  dollars  in  value,  and  is  indebted 
to  said  judgment  debtor  in  an  amount  exceeding  ten  dollars.  {Here 
describe  the  property  and  shoT.v  hoT.v  indebtedness  arose. ) 

note  I,  p.  55;  and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  63.  note  i,  p.  55;   and,  generally,  supra, 

1.  Minnesota.  —  Stat.  (1894),  §  5486.       note  i,  p.  63. 
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That  William  West,  who  resides  at  {stating  place)^  in  said  Ramsey 
county,  has  property  of  said  judgment  debtor  in  his  possession  and 
under  his  control  exceeding  ten  dollars  in  value,  and  is  indebted  to 
said  judgment  debtor  in  an  amount  exceeding  ten  dollars.  (Here 
describe  the  property  and  show  how  indebtedness  arose.') 

Wherefore  deponent  prays  an  order  of  this  court  that  said  Samuel 
Ireland  and  said  William  West  be  and  appear  and  answer  as  to  his 
indebtedness  to  said  judgment  debtor  at  a  time  and  place  by  said 
court  to  be  specified. 

Jeremiah  Mason. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  oi  May^  a.  d. 

Abraham  Kent,  Notary  Public. 

Form  No.  19663.' 

Supreme  Court,  Suffolk  County. 

John  Doe,  judgment  creditor  and  plaintiff,     1  .  ^S?^!J^i°  Exam- 

•^  >  J     &     f  '      I  me  Third  Person  as 

agamst  r  <■     p  f       f        f 

Richard  Roe,  judgment  debtor  and  defendant,      judment  Debtor 
County  of  Suffolk,  ss. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  above  named  plaintiff,  the  judgment  creditor  in  this  proceed- 
ing; that  judgment  was  recovered  in  this  action  against  the  above 
named  defendant,  the  judgment  debtor  herein,  in  the  Supreme  Court 
in  and  for  the  county  of  Suffolk,  on  the  tenth  day  of  May,  xgOS,  lox  five 
hundred  dollars  damages  and  costs,  after  the  personal  service  of  the 
summons  upon  said  defendant;  that  the  said  judgment  was  for  more 
than  twenty-five  dollars;  that  the  judgment  roll  in  this  action  was  on 
said  day  filed  in  the  office  of  the  clerk  of  the  said  county  of  Suffolk, 
and  that  an  execution  upon  said  judgment  against  the  property  of 
the  said  judgment  debtor  was,  on  the  eleventh  dsiy  of  May,  igOS,  duly 
issued  out  of  the  said  Supreme  Court,  which  is  a  court  of  record,  to 
the  sheriff  of  the  said  county  of  Suffolk,  in  the  office  of  the  clerk  of 
which  county  the  said  judgment  was  duly  docketed,  on  the  tenth  day 
of  May,  i<)03,  and  where  said  judgment- debtor  then  resided  and  still 
resides;  that  the  said  sheriff  has  returned  said  execution  wholly 
unsatisfied,  and  that  the  said  judgment  remains  wholly  unpaid,  and 
that  Sa?nuel  Short,  of  said  Riverhead,  has  personal  property  of  the 
said  judgment  debtor,  Richard  Roe,  exceeding  ten  dollars  in  value 
(describing  property),  (or  is  indebted  to  him  in  a  sum  exceeding  ten  dol- 
lars, to  zvit,  the  sum  of  one  hundred  dollars  for  —  stating  how  debt  was 
created). 

No  other  application  has  been  made  for  this  order. 

Jeremiah  Mason. 

Sworn  to  before  me  this  twelfth  day  oi  May,  iqOS. 

Abraham  Kent,  Notary  Public, 
Suffolk  Q,own\.y,N.  V. 

1.  JVew  York,  —  Code  Civ.  Proc,  §  note  i,  p.  55;  and,  generally,  supra, 
2441.  note  I,  p.  63. 

See  also  list  of  statutes  cited  supra, 
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Form  No.  19664.' 
The  State  of  Ohio,      ) 
Cuyahoga  County,  ss.  f 

Before  R.  T.  Morrow,  Justice  of  the  Peace  in  and  for  Cleveland 
Township  in  said  County. 
The  Syndicate  Publishing  Co.,  ^ 
plaintiff,  \ 

T.  F.  Jackson,  alias  Theodore  \ 
T.  Jackson,  defendant.       J 

Before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for  said 
township,  personally  appeared  J.  D.  Bennett,  who,  being  first  duly 
sworn  according  to  law,  says  that  he  is  the  attorney  of  said  plaintiff 
herein,  and  that  said  plaintiff  heretofore,  to  wit,  on  the  fourteenth 
day  of  October,  i898,  duly  recovered  a  judgment  before  R.  T.  Mor- 
ro7v,  justice  of  the  peace  in  and  for  said  township,  against  said 
defendant  T.  F.  Jackson  for  the  sum  of  %1Q  16-100  and  for  %3.95,  his 
costs  therein  taxed,  no  part  of  which  has  been  paid,  and  on  which 
judgment,  including  defendant's  costs  and  increase  costs,  the  sum  of 
$2011-100  is  still  due  and  unpaid. 

That  affiant  has  good  reason  to  believe,  and  does  believe,  that  The 
Produce  Exchange  Banking  Co.  is  liable  to  said  The  Syndicate  Pub. 
Co.  for  money  owing  by  it  to  said  judgment  debtor.  That  said  money 
is  not  exempt  from  execution  or  attachment  under  the  laws  of  the 
state  of  Ohio. 

J.  D.  Bennett. 

Sworn  to  and  subscribed  before  me,  by  said  J.  D.  Bennett,  this 
eighteenth  day  of  October,  iS98. 

R.  T.  Morrow,  Justice  of  the  Peace. 

Form  No.  19665.'^ 

State  of  South  Dakota,  )  In  Circuit  Court. 
County  of  Brown.         \  First  Judicial  District. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
State  of  South  Dakota,  County  of  Brown,  ss. 

John  Doe,  the  above  named  plaintiff,  being  duly  sworn,  says  that 
judgment  was  recovered  by  him  in  this  action  against  the  above 
named  defendant,  Richard  Roe,  on  the  te7ith  day  of  May,  ig02,  for 
^ve  hundred  dollars,  and  the  judgment  roll  filed  on  that  day  in  the 
office  of  the  clerk  of  the  court  in  and  for  the  county  of  Broavn,  at 
Aberdeen,  South  Dakota;  that  an  execution  thereon  against  the  prop- 
erty of  the  said  defendant  was  issued  and  delivered  on  the  twentieth 
day  of  May,  if)02,  to  the  sheriff  of  the  county  of  Brown  aforesaid, 
where  the  said  defendant  then  resided,  and  still  resides,  and  that 

1.  C>/«V.  —  Bates'  Anno,  Stat.  (1897),  2.  South  Dakota.  — Siait.  (1901),  § 
§  5475.  6398. 

See  also  list  of  statutes  cited  supra,  See  also  list  of  statutes  cited  supra, 
note  I,  p.  55;  and,  generally,  supra,  note  i,  p.  55;  and,  generally,  supra, 
note  I,  p.  63.  note  i,  p.  63. 
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such  execution  has  been  returned  wholly  unsatisfied,  and  that  Samuel 
Ireland  has  property  of  said  defendant  (or  is  indebted  to  him)  in  an 
amount  exceeding  ten  dollars.  i^Here  describe  the  property  or^  in  case 
of  indebtedness^  show  how  it  arose.) 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  thirtieth  day  of  May^  i  ^02. 

Abraham  Kent,  Justice  of  the  Peace. 

2.  Order  for  Examination  Before  Judge  or  Referee.^ 

a.  Against  Judgment  Debtor. 

(1)  Before  Execution  Returned. 

Form  No.  19666.' 

{Attach  to  Form  No.  19655.) 
State  of  California,  ) 
County  of  Alameda.  ) 

On  reading  the  foregoing  affidavit,  and  it  satisfactorily  appearing 
to  me  therefrom  that  Richard  Roe,  the  defendant  in  the  above  enti- 
tled action,  has  property  which  he  unjustly  refuses  to  apply  toward 


1.  Beqoisites  of  Order,  Generally. — 
For  the  formal  parts  of  an  order  in  a 
particular  jurisdiction  see  the  title  Or- 
ders, vol.  13,  p.  356. 

Most  Comply  with  Statutes.  —  The  or- 
der for  examination  must  comply  with 
the  statutes.  Carter  z/.  Clarke,  7  Robt. 
(N.  Y.)  490- 

Jurisdictional  Facts  Stated.  —  The  or- 
der for  examination  must  contain  all 
of  the  jurisdictional  facts,  and  it  is  not 
sufficient  that  such  facts  appear  in  the 
affidavit  for  such  examination.  Day  v. 
Brosnan  (C.  PI.  Spec.  T.),  6  Abb.  N. 
Cas.  (N.  Y.)  312.  But  see  contra. 
People  V.  Oliver,  66  Barb.  (N.  Y.) 
570. 

Transcript  of  Judgment  Filed.  —  Where 
the  supplementary  proceedings  are  in- 
stituted on  the  judgment  of  an  infe- 
rior court,  the  order  for  examination 
must  show  that  a  transcript  of  the 
judgment  was  filed  and  docketed  with 
the  proper  officer.  Day  v.  Brosnan, 
(C.  PI.  Spec.  T.)  6  Abb.  N.  Cas.  (N.  Y.) 
312. 

Specifying  Property.  —  In  Wisconsin, 
it  is  held  that  an  order  for  the  exami- 
nation of  the  judgment  debtor,  prior 
to  the  return  of  the  execution,  must 
specify  the  property  which  the  judg- 
ment debtor  refuses  to  apply  toward 
the  satisfaction  of  the  judgment,  and 
an  order  for  a  general  discovery  is  in- 
sufficient.    Smith   V.  Weeks,    60  Wis. 


94- 


Examination  Before  Whom.  —  The  or- 


der must  specify  before  whom  the  ex, 
amination  is  to  be  held.  Shults  v 
Andrews,  (Supreme  Ct.  Spec.  T.)  54 
How.  Pr.  (N.  Y.I  376. 

Time  of  examination  must  be  specified 
in  the  order.  Barrington  v.  Watkins, 
36  N.  Y.  App  Div.  31;  Arctic  F.  Ins. 
Co.  V.  Hicks,  (Supreme  Ct.  Gen.  T.)  7 
Abb.  Pr.  (N.  Y.)  204;  Farmers,  etc., 
Nat.  Bank  v.  Burns,  109  N.  Car.  105; 
Weiller  v.  Lawrence,  8i  N.  Car.  65; 
Green  v.  Bookhart,  19  S.  Car.  466. 

Place  of  examination  must  be  specified 
in  the  order.  State  v.  Burrows,  33 
Kan.  10;  Bruen  v.  Nickels,  30  N.  Y. 
App.  Div.  396;  Jesup  v.  Jones,  (Su- 
preme Ct.  Spec.  T.)  32  How.  Pr.  (N. 
Y.)  191;  Kelty  v.  Yerby,  (C.  PI.  Spec. 
T.)3i  How.  Pr.  (N.  Y.)95;  Wilson  z/. 
Andrews,  (Supreme  Ct.)  9  How.  Pr. 
(N.  Y.)  39;  Bingham  v.  Disbrow,  (Su- 
preme Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  Y.) 
251;  Seeley  v.  Garrison,  (C.  PI.  Gen. 
T.)  10  Abb.  Pr.  (N.  Y.)  460;  Foster  v. 
Prince,  (Supreme  Ct.  Gen.  T.)  8  Abb. 
Pr.  (N.  Y.)407. 

Appointment  of  Beferee.  — The  appoint- 
ment of  a  referee  to  conduct  the  ex- 
amination may  be  contained  in  the 
order  for  examination.  Hulsaver  v. 
Wiles,  (Supreme  Ct.  Gen.  T.)  11  How. 
Pr.  (N.  Y.)  446. 

2.  California,  —  Code  Civ.  Proc. 
(1897),  §  715- 

See  also  list  of  statutes  cited  supra, 
note   I,   p.   55;   and,   generally,   supra, 
note  I,  this  page. 
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the  satisfaction  of  the  judgment  in  said  action,  and  that  it  is  a 
proper  case  for  this  order,  and  on  application  of  the  plaintiff's  attor- 
ney, I,  the  undersigned,  judge  of  the  said  Superior  Court  of  the 
county  of  Alameda,  state  of  California,  do  hereby  order  and  require 
the  said  defendant,  Richard  Roe,  personally  to  be  and  appear  before 
Josiah  Crosby,  the  referee  by  me  hereby  appointed  for  that  purpose, 
at  his  office  in  Livermore,  in  the  county  of  Alameda,  on  the  tenth  day 
of  May,  ig02,  at  ten  o'clock  in  the  forenoon  of  that  day,  to  answer 
concerning  his  property;  and  that  a  copy  of  said  affidavit  and  of 
this  order  be  previously  served  upon  said  defendant,  Richard  Roe. 

Albert  White, 
Judge  of  the  Superior  Court. 
Dated  this  fifth  day  of  May,  ig02. 

Form  No.  19667.' 

In  the  Justice's  Court  of  {stating  it)  Precinct,  County  of  Boise,  State 
of  Idaho. 

join     ^,p  ,      J      Order  of  Examination  of  Debtor  of 

Richard  Roe,  defendant.  ) 

The  People  of  the  State  of  Idaho  to  Richard  Roe,  Greeting: 

Whereas  it  has  been  alleged  and  made  to  appear  to  the  under- 
signed, one  of  the  justices  of  the  peace  for  said  precinct,  by  the 
affidavit  of  plaintiff,  that  an  execution  has  been  duly  issued  out  of 
this  court  against  the  property  of  the  defendant  in  the  above  entitled 
action  and  is  still  in  force,  and  that  you  have  in  your  possession  or 
under  your  control  certain  debts,  moneys,  effects,  credits  and  other 
property  owing  to  or  belonging  to  the  said  defendant  which  you 
unjustly  refuse  to  apply  toward  the  satisfaction  of  said  judgment, 
to  wit:  (^Here  describe  property). 

You  are  therefore  commanded  to  be  and  appear  before  me,  at  my 
office  in  said  precinct  in  said  county,  on  the  tenth  day  of  May,  a.  d, 
\g02,  at  te7i  o'clock  A.  m.,  then  and  there  to  be  examined  on  oath 
concerning  the  same. 

And  you  are  further  commanded  not  to  pay,  transfer,  return  or 
otherwise  part  with  or  dispose  of  any  such  debts,  moneys,  effects, 
credits  or  other  property  until  duly  released  according  to  law. 

Given  under  my  hand  this  fifth  day  of  May,  ig02. 

Abraham  Kent, 
Justice  of  the  Peace  of  said  Precinct. 

Form  No.  I9668.« 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff,      ) 

against  >•  Order. 

Richard  Roe,  defendant.  ) 

1.  Idaho.  —  Code  Civ.  Proc.  (1901),  2.  New  York.  —  Code  Civ.  Proc,  § 
§  3565.  2436. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  55;  and,  generally,  supra,  note  i,  p.  55;  and,  generally,  supra, 
note  I,  p.  67.  note  i,  p.  67. 
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It  appearing  to  my  satisfaction  by  the  above  affidavit  of  Jeremiah 
Mason,  the  attorney  for  the  plaintiff,  the  judgment  creditor  in  this 
proceeding,  that  judgment  has  been  recovered  in  this  action  in  the 
Supreme  Court  in  and  for  the  county  of  Queens  against  the  above 
named  defendant,  the  judgment  debtor  herein,  on  the  tenth  day  of 
May,  ig03,  for  the  sum  of  one  thousand  dollars;  that  the  said  judg- 
ment was  rendered  upon  a  personal  service  of  the  summons  herein 
upon  the  said  judgment  debtor;  that  the  said  judgment  was  for 
more  than  twentjr^ve  dollars;  that  the  judgment  roll  was  filed  in  the 
office  of  the  clerk  of  the  county  of  Queens  on  the  tenth  day  of  May, 
igOS;  that  a  transcript  of  said  judgment  was  duly  filed  and  said 
judgment  was  duly  docketed  in  the  office  of  the  clerk  of  the  county 
of  Suffolk  on  the  eleventh  day  of  May,  ig03;  that  thereafter  an  exe- 
cution upon  said  judgment  against  the  property  of  the  said  judg- 
ment debtor  was,  on  the  tenth  day  oi  June,  ig03,  duly  issued  out  of 
the  said  Supreme  Court,  which  is  a  court  of  record,  to  the  sheriff  of 
the  said  county  of  Suffolk,  where  said  judgment  debtor  then  resided 
and  still  resides,  and. that  such  execution  has  not  yet  been  returned 
by  the  said  sheriff,  and  that  said  judgment  remains  wholly  unpaid; 
that  said  judgment  debtor  has  property  consisting  of  (If ere  describe 
the  property),  which,  after  demand,  he  unjustly  refuses  to  apply  to  the 
payment  of  said  judgment,  and  that  no  previous  application  has  been 
made  for  this  order;  I  do  hereby  order  and  require  the  sdixd  John 
Doe,  the  judgment  debtor,  to  appear  before  me,  one  of  the  justices 
of  this  court,  at  the  chambers  of  the  Supreme  Court,  at  the  county 
court-house  in  Riverhead,  in  said  county  of  Suffolk,  on  the  twentieth 
day  oi  June,  igOS,  at  ten  o'clock  in  the_/<?r(?noon,  and  on  such  further 
days  as  I,  or  the  referee  duly  appointed,  shall  name  (or  to  appear 
be/ore  Josiah  Crosby,  Esq.,  of  Riverhead,  in  said  county  of  Suffolk, 
whom  I  hereby  appoint  referee  to  take  and  certify  the  examination,  at  the 
office  of  said  referee  in  said  Riverhead,  in  said  county  of  Suffolk,  on  the 
twentieth  day  of  June,  ig03,  and  on  such  further  days  as  said  referee 
shall  name\  to  make  discovery  on  oath  concerning  his  property. 
And  the  said  judgment  debtor  is  hereby  forbidden  to  transfer  or 
make  any  other  disposition  of  the  property  belonging  to  him  not 
exempt  by  law  from  execution,  or  in  any  manner  to  interfere  there- 
with, until  further  order  in  the  premises. 

Dated  at  Riverhead,  the  fifteenth  day  of  June,  i  g03. 

{Attorney's  signature^  John  Marshall,  J.  S.  Q. 

Form  No.  19669.* 

Circuit  Court,  Dane  County. 

John  Doe,  plaintiff,       \  Order  for  Judgment  Debtor  to  Make  Dis- 
against  V      covery  After  Issue  of  Execution,  and 

Richard  Roe,  defendant.  )      Before  its  Return, 
State  of  Wisconsin, ) 
Dane  County.  [ 

It  appearing  to  me  by  the  affidavit  oi  Jeremiah  Mason,  attorney  for 

1.   Wisconsin.  —  Stat.  (1898),  §  3031.     note   I,   p.  55;   and,   generally,  supra. 
See  also  list  of  statutes  cited  supra,     note  i,  p.  67. 
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the  plaintiff  in  the  above  entitled  action,  that  judgment  was  duly 
recovered  in  said  action  in  favor  of  said  John  Doe,  plaintiff,  and 
against  said  Richard  Roe,  defendant,  on  the  tenth  day  of  May,  a.  d, 
\i)02,  ior  five  hundred  dioWdiX^  damages  and  costs  in  said  action,  and 
that  said  judgment  was  on  the  eleventh  day  of  May,  a.  d.  196?^,  at 
ten  o'clock  A.  m.,  duly  docketed  in  the  office  of  the  clerk  of  the  Cir- 
ctiit  Court  for  the  county  of  Dane  and  state  of  Wisconsin;  that  exe- 
cution upon  said  judgment  against  the  property  of  said  judgment 
debtor  was  on  the  fifteenth  day  of  May,  a.  d.  19^^,  duly  issued  and 
delivered  to  the  sheriff  of  Dane  county  aforesaid,  and  that  said  exe- 
cution has  not  yet  been  returned  by  the  said  sheriff;  and  that  there 
is  due  and  unpaid  on  said  judgment  the  sum  oi  five  hundred  <^o\\diVS', 
and  that  said  judgment  debtor  resided  in  said  county  of  Da?ie  at  the 
time  of  the  issuing  of  said  execution,  and  still  resides  in  said  county 
of  Dane,  which  is  the  county  wherein  is  situated  the  court  of  which 
I  am  judge,  and  that  said  judgment  debtor  has  property  {describing 
it)  which  is  not  by  law  exempt  from  execution,  and  which  he  unjustly 
refuses  to  apply  toward  the  satisfaction  of  said  judgment  above 
described. 

I  do  hereby  require  you,  the  above  named  Richard  Roe,  to  appear 
before  William  West,  circuit  court  commissioner  in  and  for  said 
county  of  Dane,  at  his  office  in  (stating  clearly  where  it  is  located'),  on 
the  twentieth  day  oi  June,  a.  d.  ig02,  at  ten  o'clock  in  the  forenoon, 
to  answer  on  oath  concerning  your  property  aforesaid;  and  to  abide 
and  perform  such  further  or  other  order  as  may  be  made  by  me  in 
the  premises,  and  in  the  meantime,  and  until  the  further  order  to 
the  contrary,  you,  the  said  Richard  Roe,  are  hereby  enjoined  and 
restrained  from  making  any  transfer  or  other  disposition  of  your 
said  property  not  exempt  by  law  from  execution,  and  from  any  inter- 
ference therewith. 

Dated  the  tenth  day  oi  June,  ig02. 

Samuel  Jones,  Circuit  Judge. 

(2)  After  Execution  Returned  Unsatisfied. 

Form  No.  19670.' 

In  the  Justice's  Court  of  (stating  it)  Precinct,  County  of  Boise,  state 
of  Idaho. 

John  Doe,  plaintiff,       ) 

against  >•  Order  of  Examination  of  Defendant. 

Richard  Roe,  defendant.  ) 
The  People  of  the  State  of  Idaho  to  Richard  Roe,  Greeting: 

Whereas,  it  has  been  alleged  and  duly  made  to  appear  to  the 
undersigned,  one  of  the  justices  of  the  peace  of  said  precinct,  by  the 
affidavit  of  plaintiff,  that  an  execution  has  been  duly  issued  out  of 
this  court  against  property  of  yours,  the  said  defendant  in  the  above 
entitled  action, and  is  still  in  force  and  remains  unsatisfied;  and  that 

1.  Idaho.  —Code  Civ.  Proc.  (1901),  §  note  i,  p.  55;  and,  generally,  supra, 
3562.  note  I,  p.  67. 

See  also  list  of  statutes  cited  supra, 
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you  have  in  your  possession  or  under  your  control  certain  debts, 
moneys,  effects,  credits  or  other  property  which  you  unjustly  refuse 
to  apply  toward  the  satisfaction  of  said  judgment: 

You  are  therefore  commanded  to  be  and  appear  before  me,  at  my 
office  in  said  (stating  it)  precinct,  in  said  Boise  count)',  on  the  tenth 
day  of  May,  a.  d.  ig02,  at  ten  o'clock  a.  m.,  then  and  there  to  be 
examined  on  oath  concerning  the  same. 

Given  under  my  hand  th\s  fifth  day  ol  May,  a.  d.  196?^. 

Abraham  Kent, 
Justice  of  the  Peace  of  said  Precinct. 

Form  No.  1 9  6  7  i .  • 

Supreme  Court,  County  of  New  York. 
In  the  matter  of  the   Proceedings   Supple-") 

mentary  to  Execution  upon  the  judgment  \  r\  a     e     t^        •     ^- 

in  the  action  entitled  >/i«  i?^.,  plaintiff,  I  Order  for  Examination 
against  f  of  Judgment  Debtor. 

Richard  Roe,  defendant.  J 

It  appearing  to  my  satisfaction,  by  the  above  affidavit  oi  Jeremiah 
Mason,  attorney  for  the  plaintiff,  the  judgment  creditor  in  this  pro- 
ceeding, that  judgment  has  been  recovered  in  the  above  entitled 
action  in  the  Supreme  Court  in  and  for  the  county  of  Neiv  York, 
against  the  above  named  defendant,  the  judgment  debtor  herein,  on 
the  tenth  day  of  May,  ig03,  for  the  sum  oi  five  hundred  doUsLVs;  that 
said  judgment  was  rendered  upon  a  personal  service  of  the  summons 
herein  upon'  the  said  defendant;  that  the  said  judgment  was  for  more 
than  twenty-five  dollars;  that  the  judgment. roll  was  filed  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  eleventh  day  of  May, 
\<jOS;  that  said  judgment  was  duly  docketed  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  eleventh  day  of  May,  xgOS;  that 
thereafter  an  execution  upon  said  judgment  against  the  property  of 
the  said  judgment  debtor  was,  on  the  twelfth  day  oi  May,  igOS,  duly 
issued  out  of  the  said  Supreme  Court,  which  is  a  court  of  record,  to 
the  sheriff  of  the  county  of  Ne7a  York,  where  said  judgment  debtor 
then  resided  and  still  resides,  and  that  such  execution  has  been 
returned  by  said  sheriff  unsatisfied,  and  that  said  judgment  remains 
wholly  unpaid,  and  that  no  previous  application  has  been  made  for 
this  order:  I  do  hereby  order  and  require  Richard  Roe,  the  judgment 
debtor,  to  appear  before  me  at  a  special  term  of  the  Supreme  Court 
to  be  held  in  and  for  the  county  of  New  York,  in  the  county  court- 
house, in  the  City  Hall  Park,  in  the  city  of  New  York,  in  said  county, 
on  Xhe  first  day  oi  June,  igOS,  at  10:30  o'clock  in  the/<?r^noon,  and 
on  such  further  days  as  the  court  or  referee  duly  appointed  shall 
name,  to  make  discovery  on  oath  concerning  his  property.  And  the 
said  judgment  debtor  is  hereby  forbidden  to  transfer  or  make  any 
other  disposition  of  the  property  belonging  to  him  not  exempt  by 

1.  JVew  York. — Code  Civ.  Proc,  §  note  i,  p.  55;  and,  generally,  supra, 
2435.  note  I.  p.  67, 

See  also  list  of  statutes  cited  supra, 
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law  from  execution,  or  in  any  manner  to  interfere  therewith,  until 
further  order  in  the  premises. 

Dated  at  the  county  of  New  York,  the  twenty-third diZ.-^  of  May,  ig02. 
Francis  Scott,  Justice  of  the  N.  Y.  Supreme  Court. 


i  ss. 


Form  No.  19672.' 

In  the  Court  of  Common  Pleas. 
The  State  of  Ohio, 
Cuyahoga  County. 
The  Euclid  Avenue  Savings  and^ 

Banking  Company,  plaintiff,      j 

vs.  \  Order  in  Aid  of  Execution. 

The  Minnesota  Ore  Company  and 

J.  H.  Bartoiv,  defendants. 

Whereas,  on  this  seventeenth  day  of  May,  A.  D.  \W8,  the  plaintiff, 
The  Euclid  Avenue  Savings  and  Banking  Company,  in  the  above 
entitled  action,  appeared  before  me,  a  judge  of  the  Court  of  Common 
Pleas  within  and  for  said  county,  and  proved  to  my  satisfaction  that 
the  said  plaintiff  recovered  a  judgment  in  said  court  against  The 
Minnesota  Ore  Company  and  J.  H.  Bartow,  for  the  sum  of  one  thousand 
and  thirty-ttine  dollars  and  thirty-seven  cents  debt,  and  nine  and  80-100 
dollars  costs  of  suit; 

And  that  afterward,  to  wit,  on  the  twettty-eighth  day  of  April,  i898, 
an  execution  was  issued  by  the  clerk  of  said  Court  of  Common  Pleas 
against  the  property  of  said  judgment  debtors,  they  at  that  time  and 
now  residing  in  said  county  of  Cuyahoga,  and  that  afterward,  to  wit, 
on  the  eighth  day  of  May,  i898,  said  execution  was  returned  by  the 
sheriff  of  said  county  wholly  unsatisfied. 

Therefore  it  is  ordered  that  this  case  be  referred  to  Willis  Vickery, 
who  is  hereby  appointed  referee  herein,  and  that  the  said  J.  H. 
Bartow  be  and  appear  before  the  said  Willis  Vickery,  at  his  office  at 
room  109,  the  Cuyahoga  Building,  in  the  city  of  Clevelafid,  Ohio,  on  the 
twenty-first  day  of  May,  i898,  at  nine  o'clock  A.  m.,  then  and  there, 
upon  oath,  to  make  answer  to  all  such  questions  as  may  be  put  to 
him  touching  his  property.  It  is  further  ordered  that  the  said  Willis 
Vickery,  at  the  time  and  place  for  that  purpose  above  named,  proceed 
to  examine  said  /.  H.  Bartow  and  such  witnesses  as  may  be  ordered 
before  him,  and  such  examination  and  testimony  of  witnesses  (if  any) 
be  reported  in  writing,  together  with  his  findings  of  facts,  to, this  court 
without  unnecessary  delay. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  seventeenth 
day  oi  May,  a.  d.  iS98. 

Alfred  W.  Lamson, 

Judge  of  the  Court  of  Common  Pleas  within  and  for 

the  Fourth  Judicial  District  of  the  State  of  Ohio. 

1.  Ohio.  —  Bates*  Anno.  Stat.  (1897),  This  is  a  copy  of  the  order  in  aid  of 
§  5472  et  seq.  execution  in  the  case  of  Euclid  Avenue 

See  also  list  of  statutes  cited  supra.  Savings  &  Banking  Co.  v.  Minnesota 
note  I,  p.  55;  and,  generally,  supra.  Ore  Co.,  No.  36,809,  special  docket, 
note  I,  p.  67.  Cuyahoga  common  pleas  court. 
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Form  No.  i  9  6  7  3  .• 

Circuit  Court,  Dane  County. 

John  Doe,  plaintiff,       )  Order    for    Judgment    Debtor    to    Make 
against  >      Discovery  After  a  Return  of  Execution 

Richard  Roe,  defendant.  )      Unsatisfied. 
State  of  Wisconsin,  ) 
Dane  County.     •       \ 

It  appearing  to  me  by  the  affidavit  oi  Jeremiah  Mason,  attorney 
for  the  plaintiff  in  this  action,  that  an  execution  upon  the  judgment 
in  the  above  entitled  action  against  the  property  of  Richard  Roe, 
the  judgment  debtor  herein,  has  been  duly  issued  to  the  sheriff  of 
the  proper  county,  and  returned  partly  unsatisfied; 

I  do  hereby  require  you,  the  above  named  Richard  Roe,  to  appear 
before  the  undersigned,  at  his  office  {stating  clearly  where  the  office  is 
located^  on  the  fifteenth  day  of  June,  a.  d.  i<)02,  at  ten  o'clock  in  the 
forenoon,  to  answer  on  oath  concerning  your  property,  and  to  abide 
and  perform  such  further  or  other  order  as  may  be  made  by  me  in  the 
premises,  and  in  the  meantime,  and  until  the  further  order  to  the  con- 
trary, you,  the  said  Richard  Roe,  are  hereby  enjoined  and  restrained 
from  making  any  transfer  or  other  disposition  of  your  property  not 
exempt  by  law  from  execution,  and  from  any  interference  therewith. 

Dated  the  tenth  day  of  June,  ig02.  ^ 

Samuel  Jones,  Court  Commissioner. 

b.  Agrainst  Third  Person. 

Form  No.  19674.* 
State  of  California,   ) 
County  of  Alameda.  \ 

On  reading  the  foregoing  affidavit,  and  it  satisfactorily  appearing 
to  me  therefrom  that  Samuel  Short  has  property  of  (or  is  indebted  to) 
Richard  Roe,  the  defendant  in  the  above  entitled  action,  which 
property  ought  to  be  applied  toward  the  satisfaction  of  the  judg- 
ment in  said  action;  and  that  it  is  a  proper  case  for  this  order,  and 
on  application  of  the  plaintiff's  attorney,  I,  the  undersigned,  judge 
of  the  Superior  Court  of  the  county  of  Alameda,  state  of  California, 
do  hereby  order  and  require  the  said  Samuel  Short  personally  to  be 
and  appear  before  Joseph  Crosby,  the  referee  by  me  hereby  appointed 
for  that  purpose,  at  his  office  in  Livermore,  in  the  said  county  of 
Alameda,  on  the  tenth  da.y  oi  May,  ig02,  at  /<f;z  o'clock  in  the  fore- 
noon of  that  day,  to  answer  concerning  said  property  (or  indebtedness) ; 
and  that  a  copy  of  said  affidavit  and  of  this  order  be  previously 
served  upon  said  defendant  Richard  Roe. 

Stephen  White, 
Judge  of  the  Superior  Court. 

Dated  th\s  fifth  day  of  May,  a.  d.  19^?^. 

1.   Wisconsin.— Sl&t.{\Z(j?>\%  3030.  2.    California.  —  CkAq    Civ.    Proc. 

See  also  list  of  statutes  cited  supra,    (1897),  §  717. 
note  I,   p.   55;   and,  generally,  supra.        See  also  list  of  statutes  cited  j«/r<i, 
note  I,' p.  67.  note   i,   p.   55;   and,  generally,  supra, 

note  I,  p.  67. 
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Form  No.  19675.' 
.    (^Attach  to  Form  No.  19662.) 

Upon  reading  the  foregoing  affidavit  oi  Jeremiah  Mason,  and  on 
satisfactory  proof,  it  is  hereby  ordered  that  the  said  William  West 
be  and  appear  heiore  Josiah  Crosby,  who  is  hereby  appointed  referee 
to  talce,  certify  and  report  hereon  to  this  court,  at  his  office  in  (^stating 
place),  county  of  Hennepin,  Minnesota,  at  ten  o'clock  iji  the/^rifnoon, 
on  the  tenth  day  of  May,  ig02,  then  and  there  to  answer  upon  oath 
touching  his  indebtedness,  and  as  to  any  property  he  may  have 
belonging  to  Richard  Roe,  defendant  in  this  action.  Let  a  copy  of 
this  order  and  of  the  foregoing  affidavit  be  served  on  said  William 
West,  and  also  on  said  defendant  (or  his  attorney)  at  least  ten  days 
prior  to  said  date  of  hearing. 

John  Jones,  District  Judge. 

Form  No.  i  9  6  7  6  .» 

County  Court,  Suffolk  County. 

John  Doe,  judgment  creditor  and  plaintiff,  1  ^'of^  Th[rd''prrs"o^n' as 

Richard  Roe,  judgment  debtor  and  defendant.  |  ju/^^gnf  Debtor  °^ 
It  appearing  to  my  satisfaction  by  the  above  affidavit  of  Jeremiah 
Mason,  the  attorney  for  the  plaintiff,  the  judgment  creditor  in  this 
proceeding,  that  judgment  has  been  recovered  in  this  action  in  the 
Coutity  Court  of  the  county  of  Suffolk  against  the  above  named 
defendant,  the  judgment  debtor  herein;  that  an  execution  upon  said 
judgment  against  the  property  of  the  said  defendant,  judgment 
debtor,  has  been  duly  issued  out  of  a  court  of  record  to  the  sheriff  of 
the  proper  county,  and  that  such  execution  has  been  returned  wholly 
unsatisfied;  that  said  judgment  was  for  more  than  tiv enty -Jive  doWdirs, 
and  that  said  judgment  still  remains  wholly  unpaid,  and  that  Samuel 
Short,  of  Riverhead,  in  said  county,  has  property  of  said  defendant, 
the  judgment  debtor,  exceeding  ten  dollars  in  value  (or  is  indebted  to 
him  in  a  sum  exceeding  ten  dollars). 

I  do  hereby  order  and  require  the  said  Samuel  Short  to  appear 
before  me,  at  the  county  court-house  in  the  town  of  Riverhead,  in 
said  county,  on  the  tenth  day  of  May,  ig03,  at  ten  o'clock  in  the 
forenoon,  and  on  such  further  days  as  I,  or  one  of  the  judges  of  this 
court,  or  the  referee  duly  appointed,  shall  name,  to  be  examined  con- 
cerning the  said  property.  And  the  said  Samuel  Short  is  hereby  for- 
bidden to  transfer  or  make,  or  suffer  any  other  disposition  of  any 
property  belonging  to  said  judgment  debtor  not  exempt  by  law  from 
execution,  or  in  any  manner  to  interfere  therewith,  until  further 
order  in  the  premises. 

Dated  at  Riverhead,  the  fourth  day  of  May,  igOS. 

Oliver  Robinson,  County  Judge. 

1.    Minnesota.  —  StSLt.  (1894),  §  5486  2,  New  York.  — Code  Civ.    Proc,   § 

et  seq.  2441. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,   p.   55;   and,  generally,  supra,  note  i,   p.  55;   and,  generally,  supra, 

note  I,  p.  67.  note  i,  p.  67. 
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Form  No.  19677.' 

The  State  of  Ohio,      \ 
Cuyahoga  County,  ss. ) 

Before  R.  T.  Morrow ,  Justice  of  the  Peace  in  and  for  Cleveland 
Township  in  said  county. 
The  Syndicate  Publishing  Co., " 
plaintiff, 

against  >  Order  in  Aid  of  Execution. 

T.  F.  Jackson,  aUas  Theodore  \ 
T.  Jackson,  defendant.       j 
To  T.  C.  Peck,  Constable  in  and  for  said  Township: 

You  are  commanded  to  notify  The  Produce  Exchange  Banking 
Co.  that  it  be  required  to  appear  before  me,  at  my  office  in  said 
township,  on  the  twenty -fourth  day  of  October,  iS98,  at  9  o'clock 
yi.  M.,  then  and  there  to  answer  under  oath  any  questions  put  to  it 
respecting  its  liability  to  said  defendant,  T.  F.  Jackson,  etc.,  for  any 
money  owing  by  it  to  said  defendant. 

You  are  also  commanded  to  notify  said  defendant,  T.  F.  Jackson^ 
etc.,  of  the  pendency  of  this  proceeding  and  of  the  time  and  place  of 
said  hearing. 

Of  this  writ  make  legal  service  and  return 

Given  under  my  hand  this  nineteenth  day  of  October,  iS98. 

R.  T.  Morrow,  Justice  of  the  Peace. 

II.  APPUCATION  FOR  WARRANT  OF  ARREST  OF  JUDGMENT 

DEBTOR. 

1.  Affldavit.2 

Form  No.  i  9  6  7  8  .^ 

State  of  Minnesota,  \  District  Court. 

County  of  Ramsey.   \     '    Second  Judicial  District, 
John  Doe,  plaintiff. 


'''  I  ss 


agamst 
Richard  Roe,  defendant. 
State  of  Minnesota, 
County  of  Ramsey. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  plaintiff  in  the  above  entitled  action; 

That  a  judgment  was  duly  entered  and  docketed  in  said  action  in 
the  District  Court  of  Hennepin  county,  state  oi  Minnesota,  on  the  tenth 
day  of  May,  a.  d.  \()02,  for  the  sum  oi  five  hundred  AoV^dLXs,  against 
the  above  named  defendant  in  favor  of  said  plaintiff; 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  in  a  particular  jurisdiction  see  the  title 
§  5475.  Affidavits,  vol.  i,  p.  548. 

See  also  list  of  statutes  cited  supra,  3.  Minnesota.  —  Stat.   (1894),   §    5486 

note   I,   p.    55;    and,   generally,   supra,  et  seq. 

note  I,  p.  67.  See  also  list  of  statutes  cited  supra, 

2.  For  the  formal  parts  of  an  affidavit  note  i,  p.  55. 
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That  a  transcript  of  said  judgment  was  duly  filed  in  the  office  of 
the  clerk  of  the  District  Court  for  the  county  of  Ramsey  on  the  tenth 
day  of  May^  a.  d.  \q02,  and  said  judgment  was  thereupon  docketed 
in  said  court  at  said  county  the  same  day  last  mentioned; 

That  an  execution  upon  said  judgment  was  duly  issued  and  deliv- 
ered to  the  sheriff  of  said  Ramsey  county,  wherein  defendant  then 
resided,  on  the  eleventh  day  of  May,  a.  d.  \()02,  against  the  property 
of  said  judgment  debtor,  Richard  Roe \ 

That  said  defendant  now  resides  in  Ramsey  county,  state  of 
Minnesota ; 

That  said  sheriff  has  returned  said  execution  wholly  unsatisfied, 
and  that  said  judgment  still  remains  wholly  unpaid,  and  the  amount 
now  due  upon  said  judgment,  including  interest  and  increased  costs, 
is  the  sum  oi  five  hundred  and  ten  dollars; 

That  said  judgment  debtor,  Richard  Roe,  is  about  to  leave  this 
state,  as  deponent  verily  believes,  and  that  the  grounds  of  his  belief 
are  as  follows :  {Here  state  the  grounds  of  deponent's  belief). 

Jeremiah  Mason. 

Subscribed  and  sworn  to  before  me  this  twelfth  day  of  May^  a.  d. 

William  White, 
Notary  Public,  Ramsey  County,  Minn. 

Form  No.  19679.' 

Circuit  Court,  Dane  County, 

John  Z>^^j^plamtiff,      ^  Affidavit  for  Warrant  to  Arrest  Judgment 

Richard  Roe,  defendant. 
State  of  Wisconsin, 
Dane  County. 

Jeremiah  Mason,  being  duly  sworn,  deposes  and  says  that  he  is 
the  attorney  for  the  plaintiff  in  this  action;  that  judgment  was  duly 
recovered  in  this  action  in  favor  of  said  plaintiff,  yi?^;;  Doe,  and 
against  said  defendant,  Richard  Roe,  on  the  tenth  day  of  May,  a.  d. 
190^,  iox  five  hundred  doUars,  damages  and  costs,  and  that  said  judg- 
ment was,  on  the  eleventh  day  oi  May,  a.  d.  196?^,  at  ten  o'clock  A.  m., 
duly  docketed  in  the  office  of  the  clerk  of  the  Circuit  Court  for  the 
county  of  Dane,  state  of  Wisconsin-,  that  execution  upon  said  judg- 
ment against  the  property  of  said  judgment  'debtor  was,  on  the 
twentieth  day  of  May,  a.  d.  \()02,  duly  issued  and  delivered  to  the 
sheriff  of  Dane  county  aforesaid;  and  that  the  said  sheriff  has 
returned  the  said  execution /d!r//y  unsatisfied  (or  that  said  execution 
has  not  yet  been  returned  by  said  sheriff)',  and  that  said  judgment  debtor 
resided  in  said  Dane  county  at  the  time  of  the  issuing  of  said  exe- 
cution, and  still  resides  in  said  Dane  county.  And  this  deponent 
further  says  there  is  due  and  unpaid  upon  said  judgment/^z^r  hundred 
dollars;  that  there  is  reason  to  believe  that  said  judgment  debtor  has 
property,  to  wit:  (^describing  it),  which  is  not  by  law  exempt  from 

1.  Wisconsin.  —  Stat.  (1898),  §  3032.         See  also  list  of  statutes  cited  supra, 

note  I,  p.  55. 
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execution,  and  which  property  said  judgment  debtor  unjustly  refuses 
to  apply  toward  the  satisfaction  of  the  judgment  hereinbefore 
described;  that  the  grounds  of  deponent's  belief,  and  the  reasons  for 
such  belief,  are  as  follows:  {stating  reasons);  that  on  or  about  the 
twenty-second  day  of  May,  a.  d.  19OS,  at  Madison,  county  of  Dane 
and  state  of  Wisconsin,  this  deponent  did  (or  by  direction  of  said  plain- 
tiffs did)  request  said  defendant  to  apply  the  said  property  herein- 
before described  toward  the  satisfaction  of  said  judgment,  and  that 
said  defendant  then  and  there  refused  to  so  apply  said  property  or 
any  part  thereof;  that  there  is  danger  of  said  judgnient  debtor  leav- 
ing the  state  of  Wisconsin  (or  concealing  himself),  {stating  facts  showing 
such  danger),  and  deponent  asks  that  a  warrant  to  arrest  said  judg- 
ment debtor  forthwith  be  issued  to  the  sheriff  oi  Dane  county,  com- 
manding said  sheriff  to  arrest  said  judgment  debtor,  Richard  Roe, 
and  bring  him  forthwith  before  the  Hon.  Samuel  Ireland,  court  com- 
missioner of  said  Dane  county,  at  some  time  and  place  in  said  order 
to  be  named,  to  answer  concerning  his  property,  and  to  be  pro- 
ceeded with  according  to  law  and  the  statutes  in  such  case  made 
and  provided. 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  June,  a.  d. 
\f)02. 

Abraham  Kent,  Justice  of  the  Peace. 

2.  Warrant.i 

Form  No.  19680.* 

State  of  Minnesota,  )  District  Court. 

County  of  Ramsey.   \  Second  Judicial  District. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
The  State  oi  Minnesota  to  the  Sheriff  oi  Ramsey  County,  Greeting: 

Whereas,  a  judgment  was  duly  rendered  and  entered  in  the  above 
entitled  action  against  said  defendant,  Richard  Roe,  on  the  tenth  day 
oi  May,  ig02,  for  the  sum  oi  five  hundred  dollars,  and  an  execution 
against  the  property  oi  Richard  Roe,  said  judgment  debtor,  has  been 
duly  issued  to  the  sheriff  of  the  proper  county,  and  returned  wholly 
unsatisfied; 

And  whereas,  proof  has  been  furnished  to  the  judge  issuing  this 
warrant  to  his  satisfaction,  by  the  affidavit  of  Jeremiah  Mason  duly 
filed  herein,  that  there  is  danger  that  said  judgment  debtor,  Richard 
Roe,  will  leave  this  state. 

Now,  therefore,  you  are  hereby  commanded  to  arrest  the  said 
Richard  Roe  and  bring  him  before  the  undersigned,  a  judge  of  said 

1.  For  the  formal  parts  of  a  warrant  in  2.  Minnesota.  —  Stat.  (1894),  §  5486 
a  particular  jurisdiction   see    the   title     et  seq. 

Warrants.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  55. 
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court,  to  be  examined  on  oath  and  proceeded  with  according  to  law; 
and  have  you  then  and  there  this  writ. 

Given  under  my  hand,  at  St.  Paul^  in  the  county  of  Ramsey^  this 
twentieth  day  of  Ma}\  ig02. 

Samuel  Jones,  District  Judge. 

Form  No.  19681.^ 

Circuit  Court,  Dane  County. 

John  Doe,  plaintiff.  \  Warrant  of  Arrest  of  Judgment  Debtor  in 
Richard  ^^,'"defendant.  )  Supplementary  Proceedings. 

In  the  name  of  the  State  of  Wisconsin  to  Charles  Hatch,  the  Sheriff 
of  the  County  oi  Datu,  State  of  Wisconsin,  Greeting: 

Whereas,  a  judgment  was  duly  rendered  in  the  above  entitled 
action,  in  favor  of  the  above  named  plaintiff,  John  Doe,  and  against 
said  defendant,  Richard  Roe,  on  the  tenth  day  oi  Afay,  a.  d.  1^02,  for 
fi'ce  hundred  dollars,  damages  and  costs,  and  said  judgment  was,  on 
the  eleventh  day  oi  May,  a.  d.  \^02,  at  nine  o'clock  A.  m.,  duly  dock- 
eted in  the  office  of  the  clerk  of  the  Circuit  Court  for  the  county  of 
Dane,  state  of  Wisconsin-, 

And  whereas,  proof  has  been  furnished  to  the  court  commissioner 
issuing  this  warrant,  to  his  satisfaction,  by  the  affidavit  oi  Jeremiah 
Mason,  attorney  for  said  plaintiff,  that  execution  upon  said  judgment 
against  the  property  of  said  judgment  debtor  was,  on  the  fifteenth 
day  oi  May,  a.  d.  \()02,  duly  issued  and  delivered  to  the  sheriff  of 
the  county  of  Dane  aforesaid,  and  that  said  sheriff  has  returned  the 
said  execution  wholly  unsatisfied  (or  that  said  execution  has  not  yet 
been  returned  by  said  sheriff');  that  said  judgment  debtor  resided  in 
said  county  of  Dane  at  the  time  of  the  issuing  said  execution,  and 
still  resides  in  said  county  of  Dane. 

And  whereas,  proof  has  been  furnished  in  like  manner  to  the  court 
commissioner  issuing  this  warrant,  to  his  satisfaction,  that  there  is 
now  due  and  unpaid  upon  said  judgment  the  sum  oi  five  hundred  diO\- 
lars,  and  that  there  is  danger  of  the  said  Richard  Roe,  judgment 
debtor  as  aforesaid,  leaving  the  state  of  Wisconsin  (or  cotuealing  him- 
self, or  both); 

And  whereas,  it  in  like  manner  appears  to  the  satisfaction  of  said 
court  commissioner  that  there  is  reason  to  believe  that  said  judgment 
debtor,  Richard  Roe,  has  property  which  he  unjustly  refuses  to  apply 
to  said  judgment; 

Now,  therefore,  we  do  warrant  and  command  you  that  you  arrest 
the  said  judgment  debtor,  Richard  Roe,  and  bring  him  forthwith  (or 
on  the  trcen/ieth  day  of  May,  a.  d.  19^?^,  at  ten  o'clock  A.  m.  of  that 
day),  before  the  undersigned,  a  court  commissioner  of  said  county,  at 
his  office.  No.  4OO  William  street,  in  the  city  of  Madison,  county  of 
Dane  and  state  of  Wisconsin,  to  answer  concerning  the  said  debtor's 
property  and  to  be  examined  under  oath,  and  proceeded  with  accord- 
ing to  law  and  the  statutes  in  such  case  made  and  provided,  and 

1.   Wisconsin.  —  Slat.  (1898),  §  3032.        See  also  list  of  statutes  cited  supra, 

note  I,  p.  55. 
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especially  (^Here  stale  the  specific  statutes  relied  oti);  and  have  you  then 
and  there  this  writ. 

Given  under   my  hand  at  Madison,  county  of  Dane  and  state  of 
Wisconsin,  this  sixteenth  day  ol  May,  a.  d.  i^02. 

Samuel  Ireland^  Court  Commissioner. 

Jeremiah  Mason,  Plaintiff's  Attorney. 


III.  SERVICE  OF  ORDER  OF  EXAMINATION. 

Form  No.  19682.' 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff,      ) 

against  \  Affidavit  of  Service. 

Richard  Roe,  defendant,  ) 
County  of  Suffolk,  ss. 

Charles  Hatch,  being  duly  sworn,  says  that  he  is  over  the  age  of 
twenty-one  years;  that  on  the  tenth  day  of  May,  \()03,  at  (stating place'), 
he  served  upon  Richard  Roe  the  within  order,  and  a  copy  of  the 
within  affidavit  by  delivering  said  copy  of  said  affidavit,  and  a  copy 
of  said  order,  to  said  Richard  Roe,  personally,  and  leaving  the  same 
with  him,  and  at  the  same  time  and  place  exhibiting  to  him  the 
within  original  order,  and  the  signature  of  {stating  who  signed) 
thereto  subscribed.  And  that  he  knew  the  9>di\(l  Richard  Roe  to  he 
the  individual  mentioned  and  described  in  said  affidavit  and 
order. 

Charles  Hatch. 

Sworn  to  before  me  this  tenth  day  of  May,  ig03. 

John  Jones,  Notary  Public,  Suffolk  Co.,  N.  V. 


y  ss. 


Form  No.  19683.* 
State  of  Wisconsin, 
Dane  County, 

William  White,  being  duly  sworn,  says  that  he  did,  on  the  tenth 
day  oi  June,  a,  d.  \()02,  at  {stating place),  in  said  county,  serve  the 
above  original  order,  and  the  affidavit  thereto  annexed,  on  Richard 
Roe,  known  by  deponent  to  be  the  identical  Richard  Roe  in  said 
order  named,  by  delivering  to  and  leaving  with  him  personally  a 
true  copy  of  the  said  order  and  the  affidavit  thereto  annexed,  and 
at  the  same  time  showing  to  him  the  said  original  order,  and  the 
signature  of  the  circuit  judge  who  signed  the  same, 

William  White. 

Subscribed  and  sworn  to  before  me  this  eleventh  day  oi  June,  a.  d. 
190^. 

Abraham  Kent,  Justice  of  the  Peace. 

1.   New  York.  —  Code  Civ.  Free,  §        2.  Wisconsin,  —  Stat.  (1898),  g  3030. 
2432^/5^17.  See  also  list  of  statutes  c'lled  su/>ra, 

See   also  list  of  statutes  cited  supra,     note  i,  p.  55. 
note  I,  p    55. 
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IV.  Commission  to  referee.* 

Form  No.  19684.'' 
The  State  of  Ohio,       \ 
Cuyahoga  County,  ss.  \ 
To  \Vm.  M.  Hayden,  Esq.,  Greeting: 

Whereas,  in  a  certain  action  now  pending  in  our  Court  of  Common 
PliaSy  wherein  Olmsted  Thomas  S"  Co.  are  plaintiffs  and /ames 
Brady  is  defendant,  at  a  term  commencing  on  the  third  day  of  April, 
A.  D.  1S94,  the  following  order  was  entered  on  the  journal  of  said  court: 

Wherefore,  it  is  ordered  that  this  case  be  referred  to  IV.  M. 
Hayden,  who  is  hereby  appointed  referee  herein,  and  that  the  said 
James  Brady  be  and  appear  before  the  said  W.  M.  Hayden,  at  his 
office,  No.  1001  Society  for  Savings  Building,  in  the  city  of  Cleveland, 
on  the  seventeenth 'day  of  August,  iWJ^,  at  ten  o'clock  A.  m.,  and  then 
and  there  upon  oath  to  make  answer  to  all  such  questions  as  may 
be  put  to  him  concerning  his  property,  rights,  money,  credits  and 
equities. 

It  is  further  ordered  that  the  said  IV.  M.  Hayden,  at  the  time  and 
place  for  that  purpose  above  named,  proceed  to  examine  the  said 
James  Brady,  the  Broadway  Savings  and  Loan  Company  and  the 
Clevelami  Board  of  Underwriters,  and  such  witnesses  as  may  be  ordered 
before  him,  and  such  examination  and  testimony  of  witnesses,  if 
any,  to  report  in  writing,  together  with  his  findings  of  facts,  to  this 
court,  without  unnecessary  delay. 

You  are  therefore  commanded  to  well  and  faithfully  hear  and 
examine  said  cause,  and  make  a  just  and  true  report  therein  in 
accordance  with  said  order. 

Witness  Harry  L.  Vail,  clerk  of  our  said  court,  and  the  seal 
thereof,  at  the  city  of  Cleveland,  this  seventeenth  day  of  August,  a.  d. 
i894. 

(seal)  Harry  L.  Vail,  Clerk. 

By  P.  J.  Denzler,  Deputy  Clerk. 

V.  EXAMINATION  BEFORE  REFEREE. 

Form  No.  19685.' 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Examination  of  the  defendant,  Richard  Roe,  in  proceedings  sup- 
plementary to  execution  in  this  action,  taken  before  yi;j/a^  Crosby, 

1.  For  forms  relating  to  reference,  gen-  Thomas  &  Co.   v.   Brady,  filed   in  the 

erally,  see  the   title   References,  vol.  court  of  common    pleas   of  Ohio   for 

15.  p.  913.  the  county  of  Cuyahoga,  special  docket 

8.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  No.  5135. 
§  5477.  8.    A'exo   York.  —  Code    Civ.    Proc.. 

See  also  list  of  statutes  cited  supra,  §  2443. 
note  I,  p.  55.  See  also  list  of  statutes  cited  supra. 

This  is  a  copy  of  the  commission  to  note  i,  p.  55. 
the    referee    in    the  case  of  Olmsted 
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Esq.,  the  referee  appointed  by  Mr.  Justice  IVilmot  Smith,  to  take  the 
same,  on  the  tenth  day  of  May,  \gOO.  The  said  referee  having 
administered  the  oath  to  the  said  defendant,  Richard  Roe,  he  did 
thereupon  depose  and  say  as  follows:  (^Here  follows  the  depositioti). 

I  hereby  certify  that  the  above  (with  schedule  A  annexed)  is  the 
testimony  and  the  whole  of  the  testimony  of  the  defendant,  Richard 
Roe,  given  on  the  examination  pursuant  to  the  annexed  order  in  sup- 
plementary proceedings,  this  tenth  day  oi  June,  \<)03. 

{Signature  of  referee.^ 

VI.  APPOINTMENT  OF  RECEIVER.* 

1.  Order  of  Appointment.' 

a.  In  General. 

Form  No.  19686.* 
Supreme  Court,  Suffolk  County. 

"'^  against  '  '  (•  ^'"'^^^  Appointing  Receiver  of  Property  of 
Richard  Roe,  defendant.  )  Judgment  Debtor. 

An  order  having  been  made  by  me  herein  on  the  tenth  day  of  May, 
igOS,  in  proceedings  supplementary  to  the  execution  herein,  requir- 
ing the  above  named  defendant,  judgment  debtor,  to  appear  and 
make  discovery  on  oath  concerning  his  property  before  me,  and  the 
said  judgment  debtor  having  appeared  and  been  examined  accord- 
ingly. 

Now,  on  motion  oi  Jeremiah  Mason,  attorney  for  plaintiff  and  judg- 
ment creditor,  I  do  hereby  order  that  William  West,  of  River  head,  in 
said  Suffolk  county,  be  and  I  do  hereby  appoint  him  receiver  of  all 
the  property,  debts,  equitable  interests,  rights  and  things  in  action, 
effects  and  estate,  real  and  personal,  of  the  said  defendant  judgment 
debtor,  Richard  Roe;  and  I  do  further  order  that  said  receiver, 
before  entering  on  the  duties  of  his  trust,  do  execute  and  acknowl- 
edge a  bond,  with  sufficient  sureties  to  be  approved  by  me,  to  the 
people  of  the  state  of  Netu  York,  in  the  penalty  of  one  thousand  dol- 
lars, conditioned  for  the  faithful  discharge  of  his  duties  as  such 
receiver,  and  that  upon  filing  said  bond  and  this  order  as  required  by 
law,  the  said  receiver  shall  be  invested  with  all  the  rights  and  powers 
of  a  receiver  as  such  according  to  law. 

And  I  do  further  order  that  there  be  allowed  to  the  plaintiff  judg- 
ment creditor  the  sum  of  forty  dollars  costs,  and  I  direct  that  the 
same  be  paid  by  said  receiver  to  such  judgment  creditor  or  his  attor- 
ney herein  out  of  the  first  moneys  coming  into  said  receiver's  hands. 

And  the  said  defendant  judgment  debtor,  his  agents,  servants  and 
attorneys,  and  all  others,  are  hereby  forbidden  from  making  or  suf- 

1.  For  fomui  relating  to  receivers,  gen-  a  particular  jurisdiction  see  the  title 
erally,  see  the  title  Receivers,  vol.  15,     Orders,  vol.  13,  p.  356, 

p.  585.  3.  New  York.  —  Code  Civ.  Proc,  §§ 

2.  For  the  formal  parts  of  an  order  in     715,  2464. 
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fering  any  transfer  or  other  disposition  of  or  interference  with  the 
property  of  the  said  judgment  debtor  or  in  which  he  is  in  anywise 
interested,  except  in  obedience  hereto,  until  further  direction  in  the 
premises. 

Dated  at  River head^  the  first  day  oi  June,  igOS. 

John  Marshall,  J.  S.  C. 

b.  Of  Sheriff. 

Form  No.  19687.' 

Sept.  9,  iS79.  This  day  it  is  ordered  in  this  case  that  the  sheriff 
of  Cuyahoga  county,  Ohio,  be  appointed  receiver  herein,  to  take 
charge  of  the  property  ordered  herein  to  be  turned  over  by  defend- 
ant, to  sell  the  same  at  public  vendue  after  ten  days'  public  notice, 
said  notice  to  be  given  by  advertisement  in  some  newspaper  printed 
in  said  county.  The  proceeds  of  said  sale  shall  be  applied  in  pay- 
ment of  the  execution  herein  and  the  costs  incurred  on  proceedings 
in  aid  of  execution  in  said  case.  It  is  further  ordered  that  George 
M.  Lillehund  turn  over  to  the  sheriff  of  said  county,  as  receiver,  the 
gold  watch  and  gold  chain  spoken  of  by  him  in  his  examination 
herein,  to  be  disposed  of  as  above  ordered;  to  which  order  of  said 
court  said  defendant  excepts  and  is  allowed  to  file  his  bill  of  excep- 
tions at  any  time  before  the  fourteenth  day  of  September,  a,  d.  i87d. 

2.  Bond  of  Receiver. 

Form  No.  19688." 

Know  all  men  by  these  presents,  that  we,  Robert  Smith,  of  River- 
head,  in  the  county  of  Suffolk  and  state  of  New  York,  merchant,  and 
Samuel  White,  of  said  Riverhead,  merchant,  and  William  West,  of 
said  Riverhead,  banker,  are  held  and  firmly  bound  unto  the  people  of 
the  state  of  New  York,  in  the  sum  of  one  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to  the  said  people  of  the 
state  of  New  York,  for  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  tenth  day  of  May,  in  the  year 
one  thousand  nine  hundred  and  three. 

Whereas,  by  an  order  made  by  the  Hon.  Wilmot  Smith,  a  justice 
of  the  Supreme  Court,  on  \.\\&  fourth  day  of  May,  igOS,  in  proceedings 
supplementary  to  the  judgment  and  execution  in  an  action  in  said 
court,  wherein  fohn  Doe  was  plaintiff  and  judgment  creditor,  and 
Richard  Roe  was  defendant  and  judgment  debtor,  the  above  bounden 

See  also  list  of  statutes  cited  supra,  Co.  v.  G.  M.    Lillehund,    filed   in    the 

note  I,  p.  55.  probate  court  of  Cuyahoga  county,  No. 

1.  Ohio.  —  Bates' Anno.  Stat.  (1897),  1660. 

§  5484.  2.   New  York.  —  Code  Civ.  Proc. ,  § 

See  also  list  of  statutes  cited  supra,  2464  et  seq. 

note  I,  p.  55.  See  also  list  of  statutes  cited  supra. 

This  is  a  copy  of  the  order  appoint-  note  i,  p.  55. 
ing  a  sheriff  receiver  in  C.  C.  Lloyd  & 
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Robert  Smith  was  appointed  receiver  of  all  the  debts,  property, 
equitable  interests,  rights  and  things  in  action,  effects  and  estate 
real  and  personal,  of  said  Richard  Roe,  a  judgment  debtor. 

Now,  the  condition  of  this  obligation  is  such  that  if  the  said 
Robert  Smith  shall  faithfully  discharge  the  duties  of  his  trust  as  such 
receiver,  then  this  obligation  to  be  void;  otherwise  to  be  in  full  force 
and  effect. 

Sealed  and  delivered  in  presence  )  Robert  Smith.      (seal) 

of  John  Jones.  J  Samuel  White,     (seal) 

William  West,     (seal) 
County  of  New  York,  ss. 

Samuel  White,  one  of  the  obligors  named  in  the  foregoing  bond, 
being  sworn,  says  that  he  is  a  resident  and  householder  within  this 
state,  and  is  worth  the  sum  of  one  thousand  dollars  over  and  above  all 
his  debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 

Samuel  White. 

Sworn  to  before  me  this  tenth  day  oi May,  igOS. 

Abraham  Kent,  Notary  Public. 
County  of  New  York,  ss. 

William  West,  one  of  the  obligors  named  in  the  foregoing  bond, 
being  sworn,  says  that  he  is  a  resident  and  freeholder  within  this 
state,  and  is  worth  the  sum  of  one  thousand  dollars  over  and  above  all 
his  debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 

William  West. 

Sworn  to  before  me  this  tenth  day  of  May,  igOS. 

Abraham  Kent,  Notary  Public. 
County  of  New  York,  ss. 

On  the  tenth  day  of  May,  igOS,  before  me  personally  appeared 
Robert  Smith,  Samuel  White  and  William  West,  to  me  known  and 
known  to  me  to  be  the  individuals  described  in  and  who  executed  the 
foregoing  bond,  and  they  severally  duly  acknowleged  to  me  that  they 
had  executed  the  same. 

Abraham  Kent,  Notary  Public. 


VII.  CONTEMPT  PROCEEDINGS  FOR  FAILURE  TO  OBEY  ORDER  OF 

EXAMINATION.! 

1.  Notice  of  Motion.2 

Form  No.  19689.^ 

(^Title  of  court  and  cause  as  in  Form  No.  14^54-.^ 
Please  take  notice  that  upon  the  annexed  order  of  the  Hon.  Wil- 
mot  Smith,  a  justice  of  the  Supreme  Court  of  the  state  of  New  York, 

1.  For  forms  relating  to  notice  of  mo-    ceedings,  generally,  see  the  title   CoN- 
tion  in  a  particular  jurisdiction  see  the     tempt,  vol.  5,  p.  226. 

title  Motions,  vol.  12,  p.  938.  3.  New  York.  —  Code  Civ.    Proc.    § 

2.  For  forma  relating  to  contempt  pro-    2457. 

88  Volume  18. 


19689.        SUPPLEMENTARY  PROCEEDINGS.         19691. 

and  upon  the  annexed  affidavit,  a  copy  of  which  is  herewith  served 
upon  you,  the  undersigned  will  move  this  court  at  a  special  term 
thereof  to  be  held  at  the  county  court-house  at  Riverhead,  in  said 
county  of  Suffolk,  on  the  tenth  day  of  May,  igOS,  at  ten  o'clock  in  the 
forenoon  (or  at  the  opening  of  the  courf),  or  as  soon  thereafter  as  coun- 
sel can  be  heard  (or  7vill  move  before  the  said  Hon.  Wilmot  Smith,  at 
chambers  in  Riverhead,  in  said  county  of  Suffolk,  on  the  tenth  day  of 
May,  1903,  at  ten  o'clock  in  the  forenoon),  that  an  attachment  issue 
against  you  to  bring  you  before  this  court  (or  before  said  justice)  (or 
before  Josiah  Crosby,  Esq.,  the  referee  named  in  the  said  order)  to 
answer  for  your  misconduct  in  disobeying  the  annexed  order,  by 
failing  to  appear  before  this  court  (or  before  the  said  justice')  at  the 
time  and  place  in  said  order  required,  as  for  a  contempt  of  this  court 
(or  of  said  justice). 

{Signature,  date  and  address  as  in  Form  No.  1^25J^.) 

2.  Affidavit.! 

Form  No.  19690.^ 

Supreme  Court,  Suffolk  County. 

John  Doe.  plaintiff,      1  Affidavit  to  Obtain  Order  to  Show  Cause 
^,V/„.^Xrdefendant.  \        ^^y  Attachment  Should  Not  Issue. 
County  of  Suffolk,  ss, 

Oliver  Ellsworth,  being  duly  sworn,  says  that  he  i«:  the  attorney 
for  the  plaintiff  and  judgment  creditor  in  the  above  action;  that  on 
the  tenth  day  of  May,  xgOS,  he  attended  in  chambers  of  the  Supreme 
Court,  before  the  Hon.  Wilmot  Sfnith,  one  of  the  justices  of  said 
court,  at  the  county  court-house  in  Riverhead,  in  said  county,  from 
ten  in  the/<?r^noon  to  eleven  in  they<9r(rnoon  of  that  day,  and  that 
Sdiidi  Richard  Roe,  the  judgment  debtor  named  in  the  annexed  affi- 
davit and  order,  did  not  attend  and  was  not  present  at  said  time  and 
place  mentioned  in  said  order,  to  the  knowledge  or  belief  of  this 
deponent;  that  said  judgment  debtor,  after  the  expiration  of  said 
last  named  time,  was  duly  called  in  open  court  and  did  not  answer, 
either  by  himself  or  by  any  other  person.  No  previous  application 
has  been  made  for  the  annexed  order  herein. 

Oliver  Ellsworth. 

Sworn  to  before  me  this  eleventh  day  of  May,  igOS. 

Abraham  Kent, 
Notary  Public,  Suffolk  County,  N.  V. 

8.  Order  to  Show  Cause.^ 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  55.  note  r.  p.  55. 

1.  For  the  formal  parts  of  an  affidavit  3.  For  the  formal  parts  of  an  order 
in  a  particular  jurisdiction  see  the  title  to  show  cause  in  a  particular  jurisdic- 
Affidavits,  vol.  I,  p.  548.  lion  see  the  title  Orders,  vol.   13,  p. 

2.  New  York.  —  Code   Civ.   Proc,  §  356. 

2457-  ^ 
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Form  No.  19691.' 
Supreme  Court,  Suffolk  County. 

^  againsr'^  ^  '      \  ^^^^^  ^o   Show  Cause  Why  Attachment 
Richard  Roe,  defendant.  \  Should  Not  Issue. 

On  due  proof  of  personal  service  of  copies  of  annexed  affidavit 
and  order  on  said  Richard  Roe,  judgment  debtor,  and  on  affidavit 
that  the  said  judgment  debtor,  Richard  Roe,  has  been  duly  called  in 
open  court  and  defaulted  for  nonappearance,  pursuant  to  the 
requirement  of  the  annexed  order; 

Let  the  said  Richard  Roe,  judgment  debtor,  appear  before  me,  or 
one  of  the  justices  of  this  court,  at  (stating place),  on  the  tenth  day 
of  May,  igOS;  at  ten  o'clock  of  that  day,  and  show  cause  why  an 
attachment  should  not  issue  against  him  as  for  contempt,  and  why 
he  should  not  pa.y  ^/teen  dollars,  costs  of  this  motion. 

Dated  the  first  day  of  May,  ig03. 

John  Marshall,  J.  S.  C. 

Form  No.  19692.''' 

The  State  of  Ohio,  )  t     *u     »    i  ..   /- 

f.       ,        r^        .    '  J-  ss.     In  the  Probate  Court. 

Cuyahoga  County.  [ 

C.  C.  Lloyd  &•  Co.  \ 

against  >  In  Aid  of  Execution, 

G.  M.  Lillehund.   ) 
To  Jno.  M.  Wilcox,  Sheriff  of  said  County,  Greeting: 

Whereas,  on  the  ninth  day  of  September,  a,  d.  i879,  an  order  in  the 
words  following  was  granted  by  this  court  in  the  above  entitled  case: 

''  Order. 

'^Sept.  9,  i879.  —  This  day  it  is  ordered  in  this  case  that  the  sheriff 
of  Cuyahoga  county,  Ohio,  be  appointed  receiver  herein  to  take  charge 
of  the  property  ordered  herein  to  be  turned  over  by  defendant,  to 
sell  the  same  at  public  vendue  after  ten  days'  public  notice,  said 
notice  to  be  given  by  advertisement  in  some  newspaper  printed  in 
said  county.  The  proceeds  of  said  sale  shall  be  applied  in  payment 
of  the  execution  herein  and  the  costs  incurred  on  proceedings  in 
aid  of  the  execution  in  said  case.  It  is  further  ordered  that  said 
George  M.  Lillehund  turn  over  to  the  sheriff  of  said  county,  as 
receiver,  the  gold  watch  and  gold  chain  spoken  of  by  him  in  his 
examination  herein,  to  be  disposed  of  as  above  ordered,  to  which 
order  of  said  court  said  defendant  excepts  and  is  allowed  to  file  his 
bill  of  exceptions  at  any  time  before  the  fourteenth  day  of  September, 
A.  D.  i879." 

And  whereas  the  bill  of  exceptions  referred  to  in  said  order  has 
not  been  filed,  and  notice  of  appointment  of  said  receiver  has  been 
duly  served  upon  said  defendant  Lillehund;  and  whereas  it  appears 

1.  New  York.  —  Code  Civ.  Proc,  §  See  also  list  of  statutes  cited  supra, 
2457,  note  I,  p.  55. 

See  also  list  of  statutes  cited  supra.  This  is  the  copy  of  an  order  to  show 

note  I,  p.  55,  cause  in  C.  C.  Lloyd  &  Co.  v.  Lillehund, 

2,  Ohio.  —  Bates'  Anno,  Stat,  {1897),  filed  in  the  probate  court  for  Cuyahoga 
§§  5481,  5639^/^1?^.  county,  No.  1660. 
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from  the  report  of  said  receiver  appointed  under  said  order  that 
said  receiver  made  demand  of  the  said  G.  M.  Lillehund  to  turn  over 
to  him  under  said  order  the  watch  and  chain  therein  mentioned,  and 
that  the  said  Lille/m?id  vtinstd  and  neglected  so  to  do; 

Now,  therefore,  it  is  ordered  by  the  court  that  the  said  G.  M. 
Lillehutid  be  and  appear  before  the  undersigned  probate  judge,  at 
the  probate  court-room  in  the  city  of  Cla>eland,  in  said  county,  on 
the  nineteenth  day  of  September,  A.  D.  i87P,  at  nine  o'clock,  then  and 
there  to  show  cause  why  he  should  not  be  attached  and  committed 
to  the  county  jail  of  said  Cuyahoga  county  for  contempt  in  refusing 
to  obey  the  said  order,  and  do  you,  the  said  John  M.  Wilcox,  forth- 
with notify  the  said  G.  M.  Lillehujid  to  be  and  appear  at  the  time 
and  place  mentioned  in  said  order. 

Witness  my  hand  and  the  seal  of  the  Probate  Court  of  said  county 
this  eighteenth  day  of  September,  a.  d.  i87P. 

Daniel  R.  Tilde n.  Probate  Judge. 
By  Chas.  Denison,  Deputy  Clerk. 


4.  Attachment. 

Form  No.  19693.' 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  County 
of  Kings,  Greeting: 

Whereas,  in  proceedings  supplementary  to  execution  pending 
before  Hon.  Wilmot  Smith,  one  of  the  justices  of  the  Supreme  Court  of 
the  state  of  New  York,  wherein  John  Doe  is  plaintiff  and  Richard  Roe, 
defendant,  an  order  was  duly  granted  on  the  tenth  day  of  May,  i<)OS, 
by  the  said  justice,  requiring  the  said  defendant,  Richard  Roe,  to 
appear  before  him  on  the.  fifteenth  day  of  May,  igOS,  and  make  dis- 
covery concerning  his  property.  And  whereas  the  said  defendant, 
Richard  Roe,  failed  so  to  appear,  and  an  order  was  granted  on  the 
sixteenth  day  of  May,  ig03,  by  his  Honor  Justice  Wilmot  Smith, 
requiring  the  said  defendant,  Richard  Roe,  to  appear  before  William 
J.  Gaynor,  one  of  the  justices  of  said  court,  on  the  twentieth  day  of 
May,  ig03,  at  ten  o'clock  in  the  forenoon  of  that  day,  and  show 
cause  why  an  attachment  should  not  issue  against  him  as  for  a  con- 
tempt. And  whereas  said  defendant,  Richard  Roe,  was  called  in 
open  court  before  his  Honor  Justice  Gaynor,  on  said  twentieth  day  of 
May,  igOS,  and  failed  to  appearand  show  cause  pursuant  to  said  last 
mentioned  order;  Now,  therefore,  you  are  hereby  commanded  to 
attach  the  said  defendant,  Richard  Roe,  so  that  you  may  have  his 
body  before  me,  one  of  the  justices  of  said  court,  at  (stating place), 
on  the  tiventy-first  day  of  May,  xgOS,  at  ten  o'clock  in  the  forenoon, 
to  answer  for  certain  contempts  in  not  obeying  said  supplementary 
order  granted  on  said  fifteenth  day  of  May,  ig03. 

And  you  are  hereby  required  to  detain  the  said  Richard  Roe  in 
your  custody  until  he  shall  be  discharged  by  one  of  the  justices  of 

1.  iVeTv  York.  —  Code  Civ.  Proc,  §  See  also  list  of  statutes  cited  J«/ro, 
2457.  note  I,  p.  55. 
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this  court,  or  to  hold  him  to  bail  in  the  sum  of  one  thousand  dollars 
for  his  appearance  on  the  return  hereof;  and  have  you  then  and 
there  this  writ. 

Witness  the  Hon.  Martin  J.  Keogh,  justice  of  the  Supreme  Court, 
at  the  county  court-house,  in  Brooklyn,  in  said  county,  this  twentieth 
day  of  May,  in  the  year  one  thousand  nine  hundred  and  three. 

By  the  court: 

(seal)  Nathan  Clark,  Clerk. 

{Signature  of  attorney.) 

5.  Order  of  Commitment. 

Form  No.  19694.' 

Marion  County  Probate  Court. 
This  day  this  cause  came  on  to  be  heard  on  the  charge  preferred 
z.%2i\n's,\.  Jonas  Concklin  by  plaintiff,  charging  him  with  being  guilty  of 
contempt  in  having  failed  and  refused  to  deliver  the  property 
described  in  the  order  of  the  court,  heretofore  in  these  proceedings 
made  to  the  sheriff  as  receiver,  according  to  the  terms  of  said  order, 
and  the  court  having  heard  the  evidence  and  argument  of  counsel, 
and  being  fully  advised  in  the  premises,  find  that  said  Jonas  Concklin 
is  guilty  of  contempt  as  charged;  and  it  appearing  to  the  couit  that 
it  is  yet  in  the  power  of  said  Jonas  Concklin  to  comply  with  the  order 
of  this  court,  for  the  disobeying  of  which  he  is  guilty  of  contempt,  it 
is  thereupon  adjudged  by  the  court  that  the  s^x^  Jonas  Concklin  ho. 
imprisoned  in  the  county  jail  of  this  county  until  he  comply  with 
said  order,  and  that  a  warrant  issue  for  his  commitment. 

Robert  Burgess,  Probate  Judge. 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  This  is  the  order  of  commitment  in 
§  5481.  In  re  Concklin,  issued  by  the  probate 

See  also  list  of  statutes  cited  supra,  court  of  Marion  county,  Ohio,  and  is 
note  I,  p.  55.  copied  from  the  records. 
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SURETIES  OF  THE   PEACE.* 

By  Harold  N.  Eldridge. 

I.  AFFIDAVIT,  COMPLAINT  OR  INFORMATION,  89. 
II.  WARRANT  OF  ARREST,  95. 

III.  EXAMINATION  OF  COMPLAINANT  AND  WITNESS,  98. 

IV.  BOND  OR  RECOGNIZANCE  TO  KEEP  THE  PEACE,  99. 

1.  In  General,  99. 

3.  Pending  Appearance  in  Proper  Court,  106. 
V.  WARRANT  OF  COMMITMENT  ON  FAILURE   TO  GIVE  BOND  OR 
RECOGNIZANCE  TO  KEEP  THE  PEACE,  109. 
VI.  UNDERTAKING  ON  APPEAL,  112. 

1.  Statutes  relating  to  sureties  of  the  Massachusetts.  —  Rev.    Laws    (1902), 

peace  exist  as  follows:  c.  216,  §  i  et  secj. 

Alabama.  —  Crim.    Code    (1896),    §  Michigan.  —  Comp.    Laws    (1897),    § 

^162  et  seg.  liioi  et  seq. 

Arizona.  —  Pen.   Code    (1901),  §  652  Minnesota.  —  Stat.  (1894),  §  7QOI. 

et  seq.  Mississippi.  —  Anno.  Code    (1892),   § 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  1476  st  seq. 

§  2380  et  seq.  Missouri.  —  Rev.  Stat.  (1899),  §  2429 

California.  —  Pen.  Code  (1901),  §  701  et  seq. 

et  seq.  Montana.  —  Pen.     Code     (1895),     § 

Cohrado.  —  Mills*  Anno.  Stat.  (1891),  1430. 

§  1482.  Nebraska.  —  Comp.    Stat.    (1899),    g 

Connecticut.  —  Gen.  Stat.  (1888),  ^  695.  tqc)!  et  seq. 

Florida.  —  Rev.  Stat.  (1S92),  §  2841.  Nevada.  —  Comp.    Laws    (1901),     § 

Georgia.  —  ■}>    Code    (1895),     g    1235  4004  c/ j-<?^. 

et  seq.  New  Hampshire.  —  Pub.  Stat.  &  Sess. 

Idaho.  —  Pen.    Code    (1901),    §    5143  Laws  (19OJ),  c.  259,  §  i  et  seq. 

et  seq.  New  Jersey. —  Gen.    Stat.    (1895),    p. 

Illinois.  —  Starr    &   C.    Anno.    Stat,  iiig,  §  i. 

(1896),  c.  38,  par.  500  et  seq.  New  Mexico.  —  Comp.   Laws   (1897), 

Indiana.  —  Horner's    Stat.   (1901),    §  §  3322  et  seq. 

1606  et  seq.  Ne7v    York.  —  Cook's    Code    Crim. 

Iowa.  —  Code  (1897).  g  5105  et  seq.  Proc.  (1901),  g  84  et  seq. 

/Kansas.—  Gen.   Stat.   (1897),   c.  102,  North  Carolina.  —  Code  {1SS3),  ^1217 

§  8  et  seq.  et  seq. 

Kentucky.  —  Bullitt's    Crim.    Code  North  Dakota.  —  Rev.   Codes  (1895), 

(1895).  §  382  et  seq.  g  7764  etseq. 

Maine.  —  Rev.  Stat.  (1883),  c.  130,  §  I  Ohio.  —  Bates*  Anno.  Stat.  (1897),   § 

etseq.  y  106  et  seq. 
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I.  AFFIDAVIT,  COMPLAINT  OR  INFORMATION.^ 

Form  No.  19695." 

County  of  Pulaski. 

I,  George  French,  do  solemnly  swear  that  Henry  Brookins  has 
threatened  to  commit  an  assault  and  battery  upon  me  (or  commit  a 
trespass  upon  ?ny  lands,  or  any  other  offense,  which  must  be  specially 
stated),  and  pray  that  a  warrant  may  issue  to  apprehend  said  Henry 
Brookins  and  bring  him  before  a  justice  of  the  peace,  to  be  dealt 
with  according  to  law, 

George  French. 

Sworn  to  and  subscribed  before  me  this  third  day  of  Afav,  i894. 

Harold  J.  Galpin,  J.  P. 

Form  No.  19696.* 

In  the  Jusiice' s  Court  of  Colusa  Township,  County  of  El  Dorado^ 
State  of  California. 


Oklahoma.  —  Stat.  (1893),  g  4888  et 
seq. 

Oregon.  —  Bellinger  &  C.  Anno, 
Codes  &  Stat.  (1902),  §  1657  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  539.  §  393. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
229,  §  4  ^^  seq. 

South  Carolina.  —  Crim.  Code  (1902), 

§  14 

South  Dakota.  —  Stat,  (1901),  §  8299 
et  seq. 

Tennessee.  —  Code  (1896),  §  6905  et 
seq. 

Texas.  —  Code  Crim.  Proc,  (1895), 
art.  107  et  srq. 

Utah.  —  Rev.  Stat.  (1898).  §  4522, 

Virginia.  —  Code  (1887),  §§  3912  et 
seq.,  4093. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6681  et  seq. 

Wisconsin.  —  Stat.  (189S),  §  4817  et 
seq. 

Wyomiig. —  Rev.  Stat.  (1887),  §  3156 
et  seq. 

1.  Bequisites  of  Affidavit,  Complaint  or 
Information,  Generally.  —  For  the  for- 
mal parts  of  an  affidavit,  criminal 
complaint  or  information  in  a  particu- 
lar jurisdiction  see  the  titles  Affi- 
davits, vol.  I,  p.  548;  Criminal  Com- 
plaints, vol.  5,  p.  930;  Informations 
In  Criminal  Cases,  vol.  9,  p.  768. 

Alleging  Fears  Conjunctively.  —  The 
complainant  may  well  include  all  his 
fears  for  his  person,  property  and 
family  conjunctively.  Conklin  v.  State, 
8  Ind.  458. 

Fears  Well  Founded.  —  Some  threat, 
fact  or  circumstance  from  which  the 
court  can  determine  whether  the  fears 


of  the  party  praying  surety  of  the 
peace  were  well  founded  must  be  al- 
leged. State  V.  Goram,  83  N.  Car. 
664;  State  V.  Cooley,  78  N.  Car.  538, 

Precedent.  —  In  Davis  v.  State,  138 
Ind.  II,  the  affidavit  was  as  follows: 
^''Joseph  Taylor,  being  duly  sworn,  on 
his  oath  says  that  he  has  just  cause  to 
fear,  and  does  fear,  that  %2i\dL  Joseph  B. 
Davis  will  kill  and  murder  him,  and 
that  he  makes  this  affidavit  only  to  se- 
cure the  protection  of  the  law,  and 
not  from  anger  or  malice."  The  court 
said:  "  We  think  this  affidavit  is  drawn 
in  substantial  compliance  with  the 
provisions  of  section  1675,  Rev.  St. 
1894.  The  statute  provides  that  the 
fear  complained  of  by  one  bringing 
the  suit  shall  be  '  that  another  will  de- 
stroy or  injure  his  property,  or  injure, 
by  violence,  himself  or  some  member 
of  his  family  or  his  ward.'  The  fear 
complained  of  here  is  that  the  appel- 
lant '  will  kill  and  murder  '  the  com- 
plaining witness.  This  is  certainly  a 
complaint  of  fear  of  injury  to  himself 
by  violence." 

2.  Arkansas.  —  Sand.  &  H.  Dig. 
(1894),  §  l-^Zoet  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  88. 

This  is  substantially  the  form  of 
complaint  set  out  in  Sand.  &  H.  Dig. 
Ark.  (1894),  p.  1659,  No.  156. 

Under  Oath.  —  The  complaint  must  be 
under  oath.  Sand,  &  H.  Dig.  Ark. 
(1894),  g  2380. 

3.  California.  —  Pen.  Code  (1901),  § 
701. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  88. 
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The  People  of  the  State  of  California,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  the  Hon,  Abraham  Kent,  Justice  of  the  Peace  of  said  Township: 

Now  comes  Samuel  Jones,  of  the  county  oi  El  Dorado,  state  of 
California,  and  by  this  information  charges  and  alleges: 

That  ovit  Richard  Roe  did,  on  the  tenth  Ciz.y  oi  May,  i<)02,  at  the 
county  of  El  Dorado,  state  of  California,  then  and  there  threaten 
{^Here  specify  clearly  the  offense  threatened'),  and  your  informant  has 
just  cause  to  fear,  and  does  fear,  that  -aAx^  Richard  Roe  \^\\\  (JHere 
state  the  fear  that  the  threat  will  be  carried  into  execution),  contrary  to 
the  form,  force  and  effect  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  California. 

Wherefore,  informant  prays  your  honor,  as  such  magistrate,  will 
examine  affiant  under  oath,  and  any  witnesses  he  may  produce,  and 
take  their  depositions  in  writing  as  prescribed  by  law,  and  that  a 
warrant  be  issued  for  the  arrest  of  said  Richard  Roe,  and  that  he 
may  be  dealt  with  according  to  law. 

Samuel  Jones. 
State  of  California,       ) 
County  of  El  Dorado.  \ 

Samuel  Jones,  being  duly  sworn,  deposes  and  says  that  he  has 
heard  read  the  foregoing  information  and  knows  the  contents 
thereof;  that  the  same  is  true,  except  as  to  those  matters  therein 
stated  on  his  information  and  belief,  and  as  to  those  matters  he 
believes  them  to  be  true.  Samuel  Jones. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  ig02. 

Abraham  JKent, 
Justice  of  the  Peace  of  said  Township. 

Form  No.  19697.' 
(Fla.  Rev.  Stat.  (1892),  p.  891.) 
State  of  Florida, 
Leon  County, 
Second  District. 

Before  the  subscriber,  a  justice  of  the  peace  in  and  for  said  county, 
personally  came  John  Doe,  who,  being  duly  sworn,  says  that  one 
Richard  Roe,  of  the  county  and  district  aforesaid,  did,  on  the  tenth 
day  of  May,  a.  d,  \()02,  in  the  county  and  district  aforesaid  i^Here 
describe  the  cause  of  the  complaint),  and  this  deponent  says  he  has 
reason  to  fear,  and  does  fear,  that  the  said  Richard  Roe  will  commit 
the  offense  so  threatened,  and  he  prays  that  the  said  Richard  Roe  may 
be  required  to  find  sureties  to  keep  the  peace;  and  this  deponent  further 
says  that  he  does  not  require  surety  of  the  peace  against  said  Richard 
Roe  out  of  malice  or  for  mere  vexation,  but  for  the  cause  aforesaid. 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  tenth  day  of  May,  a.  d.  190^. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Florida.  — Rev.  Stat.  (1892),  §  2841.         See  also  list  of  statutes  cited  supra, 

note  I,  p.  88. 
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Form  No.  19698.' 

In  the  Justice's  Court  of  {stating  it)  Precinct,  County  of  Boise 
State  of  Idaho. 
State  of  Idaho y  plaintiff, 

against 
Richard  Roe,  defendant. 

Before  Abraham  Kent,  as  Justice  of  the  Peace  of  {stating  if)  Pre- 
cinct, County  of  Boise,  State  of  Idaho,  as  Magistrate. 
To  the  Hon.  Abraham  Kent,  Justice  of  the  Peace  of  {stating  it)  Pre- 
cinct,   in   and    for   the    County   of  Boise,    State   of  Idaho,    as 
Magistrate: 

Now  comes  John  Doe  and  by  this,  his  information,  alleges: 

That  one  Richard  Roe,  of  said  county,  has  threatened  to  commit 
an  offense  against  the  said  Joh7i  Doe. 

That  the  offense  threatened  to  be  committed  by  the  said  Richard 
Roe,  of  which  affiant  complains,  is  as  follows: 

That  said  Richard  Roe  did,  on  the  tenth  day  of  May,  ig02,  at  the 
county  of  Boise,  state  of  Idaho,  then  and  there  threaten  and  declare 
that  {Here  state  the  offense  threatened),  and  he  has  just  cause  to  fear, 
and  does  fear,  that  said  Richard  Roe  fully  intends  to  carry  out  his 
threat,  to  wit :  {Here  describe  the  threat),  contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  Idaho. 

Wherefore  affiant  prays  that  your  honor,  as  such  magistrate, 
examine  affiant  under  oath,  and  any  witnesses  he  may  produce,  and 
take  their  depositions  in  writing,  as  prescribed  by  law,  and  that  a 
warrant  be  issued  for  the  arrest  of  said  Richard  Roe,  and  that  he  be 
dealt  with  according  to  law. 

John  Doe. 
State  of  Idaho,     ) 

r  SS 

County  of  Boise.  \ 

John  Doe,  being  duly  sworn,  deposes  and  says  that  he  has  heard 
read  the  foregoing  information  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  to  be  on  his  information  or  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  a.  d.  \f)02. 

Abraham  Kent, 
Justice  of  the  Peace  of  said  Precinct. 


j-  SS. 


Form  No.  19699.^ 

(Horner's  Stat.  Ind.  (1901),  §  1607.) 
State  of  Indiana, 
County  of  Allen. 

John  Doe  swears  (or  affirms,  as  the  case  may  be)  that  he  has  just 
cause  to  fear,    and  does  fear,   that  Richard  Roe  {Here  describe  the 

1.    Idaho.  —  Pen.    Code    (1901),     §        2.  Indiana.  —  Horner's  Stat.  (1901),  § 
5143-  1606. 

See  also  list  of  statutes  cited  supra.         See  also  list  of  statutes  cited  supra, 
note  I,  p.  88.  note  x,  p.  88. 
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injury  apprehendedy,  and  that  he  makes  this  affidavit  only  to  procure 
the  protection  of  the  law,  and  not  from  anger  or  malice, 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  i^02. 

Thomas  Collins,  Justice. 

Form  No.  19700.' 

State  of  Iowa,  ) 

r  SS 

Des  Moines  County,  j 

John  Doe,  of  said  county,  being  duly  sworn,  complains  and  says 
that  on  the  tenth  day  oi  May,  ig02,  at  the  township  o(  Linton,  in  said 
county,  one  Richard  Roe,  of  said  township  and  county,  did  threaten 
to  (^stating  offense  threatened),  and  that  deponent  fears  that  unless  the 
said  Richard  Roe  is  prevented  he  will  carry  his  threat  into  execution. 
Wherefore  deponent  prays  that  a  warrant  may  issue  for  the  appre- 
hension of  said  Richard  Roe,  and  that  he  may  be  required  to  enter 
into  an  undertaking  to  keep  the  peace  as  required  by  statute,  and 
otherwise  dealt  with  according  to  law. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  xg02. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19701.' 

Commonwealth  of  Massachusetts. 
To  the  Justices  of  the  Municipal  Court  of  the  Charlestown  District, 
holden  in  said  District,  in  the  City  of  Boston,  for  the  transaction 
of  criminal  business,  within  and  for  the  County  of  Suffolk: 
James  Jones,  of  Boston,  in  the  county  of  Suffolk,  on  behalf  of  the 
commonwealth  of  Massachusetts,  on  oath,  complains  \.\\2X  John  Doe, 
of  Boston,  in  the  county  of  Suffolk,  on  the  t^venty-third  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-j/jc, 
at  the  city  of  Boston,  within  the  judicial  district  of  said  court,  in 
the  county  of  Suffolk,  d\d  threaten  the  sa\(\  James  Jones  to  commit 
an  assault  and  battery  upon  him,  the  sa\d  James  Jones,  and  that  the 
said  James  Jones  has  reason  to  be  afraid,  and  is  afraid,  the  said  John 
Doe\f\\\  do  him,  the  said  James  Jones,  great  bodily  harm  and  mischief; 
wherefore  he  prays  sureties  of  the  peace  and  good  behavior  against 
the  said  John  Doe,  not  for  any  private  malice,  hatred  or  ill  will,  but 
simply  because  he  has  reason  to  be  afraid,  and  is  afraid,  as  aforesaid. 

James  Jones. 
Suffolk,  ss.     Received  and  sworn  to  the  twenty-third  day  of  October ^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-«jc, 
before  said  court. 

William  Sullivan,  Assistant  Clerk. 

Snbstance  of  affidavit.  —  The  affidavit  not  from  anger  or  malice.     Horner's 

must   state    that   the   affiant   has   just  Stat.  Ind.  (1901),  §  1606. 

cause    to    fear,    and    does    fear,    that  1.    Iowa.  —  Anno.    Code    (1897),    § 

another  will  destroy  or  injure  his  prop-  5105. 

erty,  or  injure,  by  violence,  himself  or  See  also  list  of  statutes  cited  supra, 

some  member  of  his  family  or  his  ward,  note  i.  p.  88. 

and  that  he  makes  such  affidavit  only  2.  Massachusetts.  —  Rev.  Laws  (1902), 

to  secure  the  protection  of  the  law,  and  c.  216,  §  2. 
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Form  No.  19702.' 
(Miss.  Anno.  Code  (1892),  §  1499.) 

State  of  Mississippi,  Washington  County. 

Before  me,  Andrew  Sims,  a  justice  of  the  peace  of  said  county, 
Sally  Anderson  complains  on  oath  that  Junius  Brown  has  threatened 
to  beat  her  (or  to  tear  down  her  fence,  or  whatever  may  be  the  threat- 
ened offense),  and  she  fears  he  will  do  as  he  has  threatened,  or  some 
other  injury  to  her  person  or  property,  and  she  prays  that  he  may 
be  required  to  give  security  to  keep  the  peace  toward  her. 

Sally  Anderson. 

Sworn  to  and  subscribed  before  me  the  30th  day  of  November, 
iS92. 

Andrew  Sims,  J.  P. 
Form  No.  19703.' 
State  of  JVew  York,      ) 
County  of  Suffolk,        \  ss. 
Village  of  Northport.  ) 

John  Doe,  of  the  said  village  of  Northport,  upon  oath  complains 
and  informs  that  Richard  Roe,  of  said  village  of  Northport,  had  threat- 
ened to  commit  a  crime  against  the  property  (or  the persofi)  of  said 
John  Doe,  in  that  said  Richard  Roe  has  threatened  to  (^Here  state  the 
threat  made~),  and  deponent  hath  just  cause  to  fear  that  said  Richard 
Roe  will  commit  said  crime  threatened.  Complainant  therefore  prays 
surety  of  the  peace  to  be  granted  to  him  against  the  said  Richard 
Roe.  Deponent  doth  this,  not  from  any  private  malice  or  ill  will 
toward  the  said  Richard  Roe,  but  simply  because  he  is  afraid  and 
hath  good  reason  to  fear  that  the  said  Richard  Roe  will  commit  the 
said  crime  threatened. 

Wherefore  the  said  John  Doe  prays  that  a  warrant  may  issue,  in 
due  form  of  law,  against  the  said  Richard  Roe,  and  that  he  may  be 
dealt  with  according  to  law  touching  the  premises. 

John  Doe. 

Sworn  and  subscribed  to  before  me  this  tenth  day  of  May,  jg02. 

Abraham  Kent,  Justice. 

Form  No.  i  9704.' 

Wake  County,  ss. 

John  Doe,  of  said  county  of  Wake,  being  duly  sworn,  complains  on 
oath  to  Charles  White,  one  of  the  justices  of  the  peace  of  said  county, 
that  one  James  Jones,  of  said  county,  did,  on  the  second dsiy  of  Novem- 
ber, iS96,  in  said  county,  threaten  {Jlere  state  the  offense  threatened^. 

See  also  list  of  statutes  cited  supra,  2.  New  York.  —  Cook's  Code   Grim. 

note  I,  p.  88.  Proc.  (1901),  §  84. 

1.  Mississippi.  —  Anno.   Code  (1892),  See  also  list  of  statutes  cited  supra, 

%  1476.  note  I,  p.  88. 

See  also  list  of  statutes  cited  supra,  3.  North  Carolina.  —  Code   (18S3).    § 

note  I,  p.  88.  1217. 

Under  Oath.  —  The  complaint  must  be  See  also  list  of  statutes  cited  jw/ra, 

under  oath.     Miss.  Anno.  Code  (1892),  note  i,  p.  88. 

g  1476.  In  Writing.  —  The   complaint   must 
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And  the  said  complainant  says  that  he  has  reason  to  fear,  and 
does  fear,  that  the  said  James  Jones  will  commit  the  offense  so 
threatened,  and  prays  that  the  said  James  Jones  may  be  required  to 
find  sureties  to  keep  the  peace. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  second  day  of  November, 
iS96. 

Charles  White,  J.  P. 
Form  No.  1970s.* 
The  State  of  C/^/V,    \   y,u       ^^         u- 
Summit  County,  s^.  f  '^^''''  Township. 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county,  personally  Si^^QSLved  John  Doe,  of  said  county,  who,  being 
duly  sworn  according  to  law,  deposeth  and  saith  that  he  has  just 
cause  to  fear,  and  does  fear,  that  one  Richard  Roe,  late  of  the  county 
aforesaid,  will  unlawfully,  maliciously  (beat,  wound,  kill,  or  whatever 
the  injury  feared  may  be)  him,  the  sdiidjohn  Doe,  and  that  he  will 
commit  some  other  offense  against  the  (^person,  property,  or  as  the 
case  may  be)  of  this  affiant. 

And  this  affiant  further  says  that  his  fears  arise  from  certain 
declarations  recently  made  by  him,  the  said  Richard  Roe,  that  he 
would  commit  the  aforesaid  crime  and  acts  of  violence. 

And  further  this  affiant  saith  not. 

Sworn  to  and  subscribed  before  me  this  tenth  day  of  May,  a.  d. 

Abraham  Kent,  Justice  of  the  Peace. 


>•  ss. 


Form  No.  19706.* 
State  of  Wisconsin, 
Rock  County. 

Samuel  Jones,  oi  Janesville,  in  said  county  of  Rock,  makes  com- 
plaint, in  writing,  to  Abraham  Kent,  one  of  the  justices  of  the  peace 
of  the  county  of  Rock  and  state  of  Wisconsin,  and,  being  duly  sworn, 
says  that  Richard  Roe,  of  said  Janesville,  did,  on  the  tenth  day  oiMay, 
A.  D.  \g02,  threaten  to  (Here  state  the  offense  threatened),  and  the  said 
complainant  says  that  he  has  just  cause  to  fear,  and  does  fear,  that 
the  said  ^/V^^r^-ff^^  will  commit  the  offense  so  threatened,  and  prays 
that  the  said  Richard  Roe  may  be  required  to  find  sureties  to  keep 
the  peace. 

Samuel  Jones. 

Subscribed  and  sworn  to  and  complainant  examined  before  me 
this  tenth  day  of  May,  a.  d.  196^^. 

Abraham  Kent,  Justice  of  the  Peace. 

be  in  writing.     N.  Car.  Code  (1883),  §  In  Writing.  —  The  complaint  must  be 

1217.  in   writing.     Bates'   Anno.   Stat.   Ohio 

Under  Oath.  —  The  complaint  must  be  (i8q7).  §  7106. 

under  oath.     N.    Car.    Code  (1883),  §  Under  Oath. —  The  complaint  must  be 

1217.  under  oaih.     Bates'  Anno.  Stat.  Ohio 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  (1897),  §  7106. 

§  7106.  2.    Wisconsin.  —  Stat.  (1898),  §  4818. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  88.  note  i,  p.  88. 
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II.  WARRANT  OF  ARREST.^ 
Form  No.  1970  7.* 

The  State  oi  Arkansas  to  any  peace  officer  oi  Pulaski  Qawx^Xy? 

It  appearing  that  there  are  reasonable  grounds  for  believing  that 
Henry  Brookins  has  threatened  to  commit  an  assault  and  battery 
upon  Joseph  Newton  (or  to  commit  a  trespass  upon  the  lands  of  Joseph 
Neivton,  or  any  other  of¥ense,  which  must  be  specially  stated),  you 
are,  therefore,  hereby  commanded*  that  you  forthwith  apprehend 
the  said  Henry  Brookins  and  bring  him  before  me,  to  be  dealt  with 
according  to  law.     Hereof  fail  not,  and  make  due  return  of  this  writ. 

Given  under  my  hand  this  />^/r^  day  oiMay,  i89-4. 

Harold  J.  Galpin,  J.  P. 
Form  No.  19708." 

(Fla.  Rev.  Stat.  (1892),  p.  891.) 
State  of  Florida,  " 
Leon  County, 

District. 

In  the  Name  of  the  State  of  Florida  to  the  Sherifif  or  any  Constable 
of  said  County : 

Whereas,  Walter  Howard  has  this  day  made  oath  before  me  that 
John  Jorus,  of  said  county  and  district,  did,  on  the  tenth  day  of  May, 
A.  D.  jg02,  in  the  county  and  district  aforesaid  {Ilere  describe  the 
cause  of  complaint^,  and  that  he  has  cause  to  fear,  and  does  fear,  that 
the  said  John  Jones  will  commit  the  offense  so  threatened,  and  that 
he  prays  the  sdiid  John  Jones  may  be  required  to  find  sureties  to  keep 
the  peace,  and  that  he  does  not  pray  that  the  sd\6.  John  Jones  may 
be  required  to  find  sureties  to  keep  the  peace  out  of  malice  or  for 
mere  vexation,  but  for  the  cause  aforesaid;  these  are,  therefore,  to 
command*  you  forthwith  to  arrest  him,  the  said  John  Jones,  and 
bring  him  before  me  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  tenth  day  oi  May,  a.  d.  19^?^. 
Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  19709/ 
State  of  Illinois,  \ 
Macon  County.    ) 

1.  For  the  formal  parts  of  a  warrant  in  warrant.  Sand.  &  H.  Dig.  Ark.  (1894), 
a  particular  jurisdiction   see  the  title     §  2383. 

Warrants.  4.  Command.  —  The    warrant    must 

2.  Arkansas.  —  Sand.  &  H.  Dig.  command  the  oflBcer  to  arrest  the  de- 
(1894),  §  2382.  fendant    and    bring    him    before    the 

See  also  list  of  statutes  cited  supra,  magistrate.     Sand.    &    H.    Dig.    Ark. 

note  I,  p.  88.  (1894).  §  2382. 

This   is    substantially   the    form   of  6.  T^riVa.— Rev.  Stat.  (1892),  §2841. 

warrant  set  out  in   Sand.   &   H.   Dig.  See  also  list  of  statutes  cited  supra. 

Ark.  (1894),  p.  1660,  No.  157.  note  i.  p.  88. 

8.  Address.  —  The  warrant  must  be  6,  Command.  —  The  warrant  must 
directed  to  any  peace  officer  of  the  command  the  officer  to  bring  the  de- 
county,  city  or  town.  Sand.  &  H.  fendant  before  the  justice  of  the  peace 
Dig.  Ark.  (1894),  §  2382.  issuing  it.     Fla.    Rev.    Stat.   (1892),  § 

Beciting     Complaint,     Information    or  2841. 

Proof.  —  The  complaint,  information  or  7.  Illinois.  — Starr  &  C.  Anno.  Stat. 

proof    shall   be   briefly    recited   in   the  (1896),  c.  38,  par.  502. 
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The  People  of  the  State  of  Illinois  to  any  Constable  of  said  County, 
Greeting: 

Whereas,  John  Doe,  of  Decatur,  in  the  said  county,  hath  this  day 
personally  appeared  before  Abraham  Kent,  esquire,  one  of  the  justices 
of  the  peace  in  and  for  the  said  county,  and  made  complaint  in 
writing,  under  oath,  that  he  is  afraid  Richard  Roe  will  beat  him,  for 
that  the  said  Richard  Roe  hath  lately,  at  the  county  aforesaid, 
assaulted  him,  the  said  John  Doe,  with  a  club,  and  threatened  to  beat 
and  to  kill  him,  the  said  John  Doe;  and  hath  demanded  security  for 
the  peace  against  the  said  Richard  Roe,  and  the  said  justice  of  the 
peace  being  satisfied  by  the  oath  of  the  said  John  Doe  that  the  said 
Richard  Roe  has  used  threats  as  aforesaid,  and  that  there  is  just 
cause  to  fear  the  execution  thereof  by  him,  the  said  Richard  Roe; 

We  therefore  command  you^  that,  immediately  upon  the  receipt 
hereof,  you  bring  the  said  Richard  Roe  before  the  said  Abraham 
Kent,  at  his  office  in  Decatur,  in  said  county,  or,  in  case  of  his 
absence,  before  some  other  court  or  magistrate  having  jurisdiction  in 
the  premises  in  said  county,  to  be  dealt  with  according  to  law. 

Witness,  the  said  Abraham  Kent,  Esq.,  at  Decatur,  in  said  county, 
this  tenth  day  of  May,  a.  d.  ig02. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 


Form  No.  i  9 7  i  o.'' 

(Horner's  Stat.  Ind.  (1901),  §  1608.) 
State  of  Indiana, 
County  of  Allen. 

To  any  constable  of  Allen  county :  Whereas,  John  Doe  has  filed  with 
me  his  affidavit  that  he  has  just  cause  to  fear,  and  does  fear,  that 
Richard  Roe  {^Here  insert  the  injury  apprehended  as  specified  in  the  affi- 
davit)-, and  that  he  makes  said  affidavit  only  to  secure  the  protection 
of  the  law,  and  not  from  malice  or  anger:  You  are  therefore  com- 
manded, forthwith,  to  arrest  said  Richard  Roe  and  bring  him  before 
me,  at  my  office,  to  be  dealt  with  according  to  law;  and  have  then 
and  there  this  writ. 

Dated  this  tenth  day  of  May,  ig02. 

Orson  M.  TyUr^  Justice. 

Form  No.  19711.* 

Wake  County,  Justice's  Court. 
State   and  John  Doe  ) 

against  >■  Before  Charles  White,  J.  P. 

James  Jones.  ) 

State  of  North  Carolina  to  any  Constable  or  other  Lawful  Officer  of 
said  County,  Greeting: 

See  also  list  of  statutes  cited  supra,  Anno.    Stat.    111.    (1896),    c.    38,    par. 

note  I.  p.  88.  502. 

1.  Command. — The  warrant  shall  com-  2.  Indiana.  —  Horner's  Stat.  (1901),  § 

mand  the  officer  to  apprehend  the  de-  1608. 

fendant    and    bring    him    before    the  See  also  list  of  statutes  cited  supra, 

magistrate  issuing  it.  or  before   some  note  I,  p.  88. 

othercourt  or  magistrate  having  juris-  3.  North  Carolina. — Code    (1883),  § 

diction    in  the   premises.     Starr  &  C.  I2i8. 
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Whereas,  John  Doe  hath  complained  on  oath  to  the  undersigned, 
an  acting  justice  of  the  peace  in  and  for  said  county,  that  he  has 
reason  to  fear,  and  doth  fear,  that  James  Jones  will  \stating  offense 
threatenea),  and  hath  prayed  that  the  said  James  Jones  be  bound  with 
surety  to  keep  the  peace: 

You  are  therefore  commanded^  forthwith  to  apprehend  the  said 
James  Jones  and  have  him  before  the  undersigned,  or  some  other 
acting  justice  of  the  peace  in  and  for  said  county,  to  be  dealt  with 
according  to  law. 

Herein  fail  not,  and  of  this  warrant  make  due  return. 

Signed  and  sealed  this  seconel  da.y  of  November,  i896. 

Charles  White,  J.  P.     (seal)2 

Form  No.  19712.^ 

(Bates'  Anno.  Stat.  Ohio  (1897),  g  7107.) 

The  State  of  Ohio,  Hamilton  County,  ss.* 
To  any  Constable  of  said  County,  Greeting: 

Whereas,  complaint  has  been  made  before  me  hy  ont  John  Doe, 
on  oath,  that  he  has  just  cause  to  fear,  and  does  fear,  that  one 
Richard  Roe  will  {Here  state  the  threatened  injury  or  violence  according  to 
the  fact  as  sworn  to). 

These  are  therefore  to  command  you  to  apprehend  the  said 
Richard  Roe  and  bring  him  forthwith  before  me,  or  some  other 
magistrate  having  cognizance  of  the  matter,  in  said  county,  to  show 
cause  why  he  should  not  find  surety  to  keep  the  peace  and  be  of  good 
behavior  toward  the  citizens  of  the  state  generally,  and  the  said 
John  Doe  especially,  and  for  his  appearance  before  the  proper  court. 

Given  under  my  hand  this  tenth  day  of  May,  a.  d.  \()02. 

Abraham  Kent,  jiustice  of  the  Peace. 

Form  No.  19713.'' 

State  of  Wisconsin,  \ 
St.  Croix  County,    >•  ss. 
Town  of  Baldwin.  ) 

The  State  of  Wisconsin  to  the  Sheriff  or  any  Constable  of  said 
County,  Greeting: 
Whereas,  Charles  Jones,  of  the  town  of  Baldwin  aforesaid,  has  this 
day  made  complaint  in  writing,  on  oath,  to  the  undersigned,  one  of 
the  justices  of  the  peace  of  the  town  of  Baldivin  aforesaid,  that 
Richard  Roe  did,  on  the  tenth  day  of  May,  a.  d.  ig02,  in  said  county 

See  also   list  of  statutes  cited  supra,  3.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

note  I.  p.  88.  §  7107. 

1.  Command.  —  The  warrant  must  See  also  list  of  statutes  cited  supra, 
command  the  officer  to  apprehend  the  note  i,  p.  88. 

defendant   and    bring  him  before   the  4.    In    the  Name  of  the   State.  —  The 

magistrate   issuing   it    or   some  other  warrant  shall  be  issued  in  the  name  of 

magistrate  authorized  to  issue  it.     N.  the    state.     Bates'   Anno.    Stat.    Ohio 

Car.  Code  (1883),  §  1218.  (1897),  i^  7106. 

2.  Seal. — The  warrant  may  be  with  6.    Wiscottsin. — Stat.  (1898),  §  4819. 
or  without  a  seal.     N.  Car.  Code  (1883),  See  also  list  of  statutes  cited  supra, 
§  1218.  note  I,  p.  88. 
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of  St.  Croix,  threaten  to  {Here  state  the  offejise  threatened^  and  prayed 
that  the  said  Richard  Roe  might  be  required  to  find  sureties  to  keep 
the  peace. 

And  whereas  it  appears  to  me,  upon  the  examination  of  the  said 
Charles  Jones,  that  there  is  just  cause  to  fear  the  commission  of  the 
said  offense  by  the  said  Richard  Roe  \ 

Now,  therefore,  you  are  hereby  commanded^  forthwith  to  apprehend 
the  said  Richard  Roe  and  him  bring  before  me,  or  some  other  mag- 
istrate or  court  having  jurisdiction  of  the  cause,  to  be  dealt  with 
accordmg  to  law. 

Given  under  my  hand  this  fourteenth  day  of  May,  a.  d.  190^. 

Abraham  Kent,  Justice  of  the  Peace. 


III.  EXAMINATION  OF  COMPLAINANT  AND  WITNESS. 
Form  No.  19714." 


State  of  New  York, 
County  of  Suffolk. 

The  examination  of  John  Doe  and  Samuel  Smith,  taken  on  oath 
before  me,  Abraham  Kent,  a  justice  of  the  peace,  at  the  village  of 
Northport,  in  said  county,  on  the  tenth  day  of  May,  ig02,  upon 
information  before  me  by  the  said  John  Doe  against  one  Richard 
Roe,  named  in  said  information,  for  the  purpose  of  obtaining  surety 
of  the  peace: 

The  said  John  Doe,  being  duly  sworn,  upon  his  oath  says  that  at 
the  said  village  of  Northport,  in  said  county,  on  the  ninth  day  of 
May,  ig02,  the  said  Richard  Roe,  being  at  the  same  time  in  the  said 
village  of  Northport,  did  threaten  to  {Here  state  the  offense  threat- 
ened'), and  did  then  and  there  make  use  of  the  following  language: 
{Here  state  the  language  used).  And  the  said  Samuel  Smith,  being  by 
me  duly  sworn,  on  his  oath  says  that  he  was  present  at  the  place  and 
at  the  time  above  named  hy  John  Doe,  and  heard  the  said  Richard 
Roe  threaten  to  {Here  state  the  offense  threatened)  and  make  use  of 
the  following  language:  {Here  state  the  language  usea). 

John  Doe.^ 
Samuel  Smith. 
,     Taken  and  subscribed  to  the  tenth  day  of  May,  1  g02,  before  me. 

Abraham  Kent, 
Justice  of  the  Peace  in  and  for  said  County. 

Substance  of  the  complaint  must  be  re-        2.  New  York. — Cook's  Code  Crim. 
cited  in  the  warrant.     Wis.  Stat.  (1898),     Proc.  (1901),  §  85. 
§  481Q.  See  also  list  of  statutes  cited  supra, 

1.  Command.  —  The  warrant  must  note  i,  p.  88. 
command  the  officer  forthwith  to  ap-  In  Writing.  —  The  examination  must 
prehend  the  defendant  and  bring  him  be  reduced  to  writing.  Cook's  Code 
before  the  magistrate  issuing  it  or  Crim.  Proc.  N.  Y.  (1901),  §  85. 
some  other  magistrate  or  court  having  3.  Mnst  be  Subscribed.  —  The  examina- 
jurisdiction  of  the  cause.  Wis.  Stat,  tion  must  be  subscribed  by  the  parties 
(1898),  §  4819.  to  it.     Cook's  Code  Crim.  Proc.  N.  Y. 

(1901),  §  85. 
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IV.  BOND  OR  RECOGNIZANCE  TO  KEEP  THE  PEACE. 
1.  In  General. 

Form  No.  1 9  7  1 5 .' 

(Ala.  Crim.  Code  (1896),  i^  5169.) 
The  State  of  Alabama,  \ 
Dale  County.  \ 

We  {Here  insert  the  names  of  the  defendant  and  his  sureties')  agree  to 
pay  to  the  state  of  Alabama  one  thousand  dollars  {or  such  sum  as  the 
magistrate  shall  direct)  if  the  said  {Here  insert  the  name  of  the  defend- 
ant) does  not  keep  the  peace  for  tivelve  months  {or  as  the  case  may  be) 
from  this  undertaking,  toward  all  the  citizens  of  this  state,  and  par- 
ticularly toward  {Here  insert  the  name  of  the  person  against  whom  or 
against  whose  property  there  is  reason  to  fear  the  commission  of  the  offense). 
Dated  \.\i^  first  day  of  May^  i()02.  Richard  Roe. 

Samuel  Short. 
William  West. 
Approved,  Abraham  Kent,  Justice  of  the  Peace  {or  other  magistrate^ 
as  the  case  may  be). 

Form  No.  1 9  7  i  6  .^ 

In  the  Justice's  Court  of  Colusa  Township,  County  of  El  Dorado^ 
State  of  California. 

Before  Abraham  Kent,  Esq.,  Justice  of  the  Peace. 
The  People  of  the  State  of  California,  plaintiff, 
against 
John  Doe,  defendant. 
Personally  appeared  in  the  Justice's  Court  in  and  for  the  township 
of  Colusa  and  county  of  El  Dorado,  John  Doe,  M.  H.  Young  and 
Leland  Jones,  in  open  court  and  acknowledged  themselves,  and  each 
of  them,  held  and  justly  bound  to  the  people  of  the  state  of  Cali- 
fornia in  the  sum  of  one  thousand  dollars. 

Sealed  with  their  seals  and  dated  this  sixth  day  of  May,  i<)02. 
The  condition  of  the  above  obligation  is  such  that  whereas  the 
above  bounden  John  Doe  has  been  held  to  keep  the  peace  by  order 
of  Abraham  Kent,  Esq.,  justice  of  the  peace  as  aforesaid,  made  on 
tht  fourth  day  of  May,  ig02; 

Now  if  the  said  above  bounden  y<?^«  Doe  shall  well  and  truly 
keep  the  peace  toward  the  people  of  the  state  of  California,  and  par- 
ticularly towsLvd  James  Jones,  of  said  township,  for  the  space  of  six 
months  from  the  date  of  said  order,  then  this  obligation  is  to  be 
null  and  void;  otherwise  to  remain  in  full  force  and  effect. 
Signed  and  sealed  the  day  and  year  first  above  written. 

John  Doe.  (seal) 

M.  H.  Young,     (seal) 
Leland  Jones.       (seal) 
Witnessed  and  approved  by  me  this  sixth  day  of  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Alabama.  —  Crim.   Code  (1896),  §        2.  California.  —  Pen.  Code  (1901),  § 
5168.  706. 

See  also  list  of  statutes  cited  supra.        See  also  list  of  statutes  cited  supra, 
note  I,  p.  88.  note  i,  p.  88. 
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State  of  California^       ) 
County  of  El  Dorado.  \ 

M.  H.  Young  and  Leland /ones,  the  sureties  in  the  within  under- 
taking, being  duly  sworn,  say  each  for  himself,  and  not  one  for  the 
other,  that  he  is  worth  the  sum  of  one  thousand  dollars  over  and  above 
all  his  debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion, and  that  he  is  a  resident  and  property  holder  within  the  state 
of  California. 

M.  H.  Young. 
Leland  Jones. 
Subscribed  and  sworn  to  before  me  this  sixth  day  of  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  197  17.' 

(Fla.  Rev.  Stat.  (1892),  p.  892.) 
State  of  Florida,  " 
Leon  County, 
Second  District. 

Know  all  men  by  these  presents  that  we,  John  Jones,  William  West 
and  Samuel  Short,  are  held  and  firmly  bound  unto  the  governor  of 
the  state  of  Florida  and  his  successors  in  office  in  the  sum  of  one 
thousand  dollars,  for  the  payment  whereof  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Signed  and  sealed  this  tenth  day  of  May,  a.  d.  \()02. 
The  condition  of  this  obligation  is  such  that  if  the  said  John 
Jones  shall  keep  the  peace  toward  the  people  of  the  state  of  Florida, 
and  particularly  toward  James  Smith,  of  said  county,  for  the  space 
of  twelve  months,  then  this  obligation  to  be  void;  else  to  remain  in 
full  force  and  virtue. 

John  Jones.         (seal) 
William  West,     (seal) 
Samuel  Short,     (seal) 
Taken  before  and  approved  of  by  me, 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  9  7 1 8  .* 

State  of  Illinois,  ) 
Macon  County.    \ 

Be  it  remembered  that  on  this  tenth  day  of  May,  a.  d.  \g02,  per- 
sonally appeared  before  me,  the  undersigned,  one  of  the  justices  of 
the  peace  in  and  for  said  county,  Richard  Roe,  William  West  and 
Samuel  Short,  and  jointly  and  severally  acknowledged  themselves  to 
owe  and  be  indebted  unto  the  people  of  the  state  of  Illinois  in  the 
sum  of  one  thousand  dollars,  to  be  levied  of  their  goods  and  chattels, 
lands  and  tenements,  if  default  be  made  in  the  condition  following, 
to  wit: 

1.  Florida.  —  Rev.  Stat.  (1892),  §  2.  7/lifiois. —Starr  &  C.  Anno.  Stat. 
2841.  (1896),  c.  38,  par.  505. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  88.  note  i,  p.  88. 
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Whereas,  the  above  .boundeniP/V^ar^^t?-?,  on  the  tenth  day  of  May, 
A.  D.  196^^,  was  examined  by  and  before  Abraham  Kent,  a  justice  of 
the  peace  in  and  for  the  county  aforesaid,  on  a  charge  preferred 
against  him  hy  John  Doe,  for  (^stating  charge),  and  upon  hearing  the 
testimony  of  all  the  witnesses  present  (they  having  been  duly  sworn), 
was  adjudged  and  required  by  said  justice  to  give  a  recognizance  to 
keep  the  peace  for  ?iine  months,  as  required  by  the  statute  in  such 
case  made  and  provided. 

Now  the  condition  of  this  recognizance  is  such  that  if  the  said 
Richard  Roe  shall  keep  the  peace  toward  the  people  of  this  state,  and 
especially  toward  the  said  John  Doe,  for  nine  months  from  this  date, 
then  and  in  that  case  this  recognizance  to  become  void;  otherwise 
to  remain  in  full  force  and  virtue. 

Richard  Roe.       (seal) 
William  West,     (seal) 
Samuel  Short,     (seal) 
Taken,  entered  into,  acknowledged  and  approved  before  me  this 
tenth  day  of  May,  a.  d.  \f)02. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  197  i  9.' 

Commonwealth  of  Massachusetts. 
Barnstable,  ss. 

Be  it  remembered  that  on  the  twenty-fourth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-j/;c,  John 
Doe,  William  Russell  and  George  Williams  personally  appeared  before 
the  subscriber,  one  of  the  trial  justices  in  and  for  the  county  of 
Barnstable,  and  acknowledged  themselves  to  be  severally  indebted  to 
the  commonwealth  of  Massachusetts  in  the  sums  following,  to  wit: 

The  said  John  Doe,  as  principal,  in  the  sum  of  one  thousand  dollars, 
and  the  said  William  Russell  and  George  Williams,  as  sureties,  in  the 
sum  of  one  thousand  dollars,  to  be  levied  on  their  goods,  chattels, 
lands  or  tenements  and,  for  want  thereof,  on  their  several  bodies,  to 
the  use  of  the  said  commonwealth,  if  default  be  made  in  the  per- 
formance of  the  condition  hereunder  written. 

The  condition  of  this  recognizance  is  such  that  whereas,  on  this 
twenty-fourth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-j/jc,  the  said  John  Doe  is  brought  before 
me  by  virtue  of  a  warrant  in  due  form  of  law,  issued  by  me  on  the 
complaint  under  oath  oi  James  Jones,  of  Bre^vster,  in  the  county  of 
Barnstable,  that  the  said  John  Doe,  on  the  twenty-third  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  xixntXy-six, 
at  said  Bre^vster,  in  said  county  of  Barnstable,  did  threaten  (^Here  state 
the  offense  threatened)  against  the  peace  of  said  commonwealth,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided; 
which  complaint  being  read  to  the  said  John  Doe  and  he,  the  said 
John  Doe,  being  asked  whether  he  is  guilty  or  not  guilty,  saith  he  is 
not  guilty,  and  after  due  and  full  examination  is  ordered  and  con- 

1.  Massachusetts.  —  Rev.  Laws  (1902),  See  also  list  of  statutes  cited  supra, 
c.  216,  §4.  note  I,  p.  88. 
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sidered  by  me,  the  said  justice,  that  the  saidy^//«  Doe  recognize  in 
due  form  of  law  in  the  sum  of  o?ie  thousa?id  dollars,  with  sufficient 
sureties  in  the  like  sum,  to  keep  the  peace  and  be  of  good  behavior 
toward  all  people  within  said  commonwealth,  and  especially  toward 
the  said  James  Jones,  for  the  term  of  five  months  from  and  after  this 
twenty-fourth  day  of  October,  i896. 

Now  if  the  said  John  Doe  shall  keep  the  peace  and  be  of  good 
behavior  toward  all  people  within  said  commonwealth,  and  especially 
toward  the  said  James  Jones,  for  the  term  of  five  months  from  and 
after  this  twenty-fourth  day  of  October,  iS96,  then  this  recognizance 
to  be  void;  otherwise  in  full  force. 

Abraham  Kent,  Trial  Justice. 


>•  ss. 


Form  No.  19720. 
State  of  Michigan, 
County  of  Wayne. 

Be  it  remembered  that  on  the  tenth  day  of  May,  a.  d.  19^?^,  Rich- 
ard Roe,  William  West  and  Samuel  Short,  all  of  the  town  of  Jnkster, 
in  said  county,  personally  came  before  me,  Abraham  Kent,  a  justice 
of  the  peace  of  the  said  town  of  Inkster,  in  said  county,  and  sever- 
ally and  respectively  acknowledged  themselves  to  be  indebted  to  the 
people  of  the  state  of  Michigan,  to  wit:  the  said  Richard  Roe  in  the 
sum  of  one  thousand  dollars,  and  the  said  William  West  and  Satnuel 
Short  in  the  sum  of  one  thousa?td  dollars  each,  to  be  levied  of  their 
respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of 
the  said  people,  if  default  shall  be  made  in  the  conditions  following: 

The  condition  of  this  recognizance  is  such  that  whereas  John  Doe, 
on  the  ninth  day  of  May,  a.  d.  i()02,  made  complaint  in  writing  and 
on  oath  before  me,  the  said  justice  of  the  peace,  that  the  said  Rich- 
ard Roe,  of  said  town  of  Inkster,  in  said  county,  did  heretofore  to 
wit,  on  the  eighth  day  of  May,  a.  d.  ig02,  threaten  to  (Jlere  state  the 
offense  threatened'),  and  from  the  said  threat  made  by  the  said  Richard 
Roe  against  him,  the  sa.\A  John  Doe,  he,  the  ssad  John  Doe,  was  afraid 
that  the  said  Richard  Roe  would  (^Here  state  the  fears  of  cofnplainant), 
and  whereas  the  said  Richard  Roe  was  this  day  brought  before  me, 
the  said  justice  of  the  peace,  by  virtue  of  a  warrant  issued  upon  the 
said  complaint,  and  whereas  a  trial  by  jury,  demanded  by  the  said 
Richard  Roe  to  determine  the  truth  of  the  accusation  made  in  said 
complaint  and  warrant,  was  this  day  had  before  me,  the  said  justice, 
in  the  presence  of  the  said  Richard  Roe,  by  a  jury  duly  impaneled 
and  sworn  for  that  purpose,  and  upon  such  trial  the  said  jury  found 
the  said  Richard  Roe  guilty  of  having  threatened  to  commit  the  said 
offense  as  charged  in  said  complaint  and  warrant,  and  that  there  is 
just  cause  to  fear  that  the  said  Richard  Roe  will  commit  the  said 
offense  {or,  in  case  of  trial  by  the  court,  say,  "he  having  demanded 
that  the  truth  of  the  accusation  made  in  said  complaint  and  warrant 
should  be  determined  by  a  trial  by  and  before  me,  the  said  justice,  a 
trial  by  jury  having  been  expressly  waived  by  him,  said  Richard  Roe, 
whereupon  such  trial  was  this  day  had  by  and  before  me,  the  said 

1.  Michigan.  —  Comp.  Laws  (1897),  See  also  list  of  statutes  cited  supra, 
%  1 1803.  note  I,  p.  88. 
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justice,  and  upon  such  trial  I  found  the  said  Richard  Roe  guilty  of 
having  threatened  to  commit  the  said  offense  as  charged  in  said  com- 
plaint and  warrant,  and  that  there  is  just  cause  to  fear  that  the  said 
Richard  Roe  will  commit  the  said  offense,"  or,  in  case  of  plea  of  guilty, 
say,  "  the  charge  against  him,  as  stated  in  said  complaint  and  war- 
rant, was  distinctly  read  to  the  said  Richard  Roe  in  open  court, 
whereupon  the  said  Richard  Roe  pleaded  guilty  thereto"  ). 

Whereupon  I,  the  said  justice  of  the  peace,  did  order  and  adjudge 
that  the  said  Richard  Roe  enter  into  his  own  recognizance  in  the 
sum  of  one  thousand  dollars,  with  two  sufficient  sureties  in  the  sum  of 
one  thousand  dollars  each,  to  keep  the  peace  toward  all  the  people  of 
this  state,  and  especially  toward  the  said  John  Doe,  for  the  term  of 
six  months  from  and  including  this  day. 

Now,  if  the  said  Richard  Roe  shall  keep  the  peace  toward  all  the 
people  of  this  state,  and  especially  toward  the  said  John  Doe,  for 
the  term  of  six  months  now  next  ensuing,  then  the  said  recognizance 
shall  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

Richard  Roe,  (seal) 
William  West,  (seal) 
Samuel  Short,    (seal) 

Taken,  subscribed  and  acknowledged  before  me  the  day  and  year 
first  above  written. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19721 .' 

(Miss.  Anno.  Code  (1892),  §  1500.) 

We,  Junius  Brown,  principal,  and  Joseph  Thorn  and  Daniel  Alder- 
son,  his  sureties,  agree  to  pay  to  the  state  of  Mississippi  five  hundred 
dollars,  unless  the  said  Junius  Brown  shall,  for  six  months,  keep  the 
peace  toward  the  person  and  property  of  Sally  Anderson. 
Witness  our  signatures,  the  1st  December,  i2>92. 

Junius  Brown. 
Joseph  Thorn. 
Daniel  Alderson 
Approved  by  me,  1st  December,  \W2. 

Andrew  Sims,  J.  P.,  Washington  County 

Form  No.  19722.' 

County  of  Wake,  ss. 
State  and  John  Doe  ) 

against  y  Before  Charles  White,  J.  P. 

Richard  Roe.         ) 

Be  it  remembered  that  on  this  second  day  of  JVotiember,  1 855,  before 

the  undersigned,  a  justice  of  the  peace  for  said  county,  personally 

ca.me  James  Jones,  Arthur  R.  Minchener  a.nd  Charles  T.  Wilkins,  and 

severally  acknowledged  themselves  indebted  to  the  state  of  North 

1.  Mississippi.  —  Anno.  Code  (1892),  2.  North  Carolina.  — Co  Ac  (1883).  § 
§  1476.  1220. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  88.  note  i,  p.  88. 
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Carolina  in  the  sum  oi  Jive  hundred  do\\a.xs,  lawful  money  of  the  United 
States. 

The  condition  of  this  recognizance  is  such  that  if  the  said  James 
Jones  shall  appear  before  me,  Charles  White,  a  justice  of  the  peace 
of  said  county,  within  a  period  of  six  months  from  the  date  hereof, 
and  not  depart  the  court  without  leave,  and  in  the  meanwhile  keep 
the  peace  and  be  of  good  behavior  toward  all  people  of  the  state, 
and  particularly  toward yi!?i^«  Doe^thtn  this  recognizance  to  be  void; 
otherwise  in  full  force. 

James  Jones. 
Arthur  P.  Minchener. 
Charles  T.  Wilkins. 
Taken,  subscribed  and  acknowledged  before  me  the  day  and  year 
first  above  written. 

Charles  White,  J.  P. 
Form  No.  19723.' 

State  of  Tennessee,  Montgomery  County. 

We,  James  Jones  and  Joseph  Brown,  acknowledge  ourselves  to  be 
indebted  to  the  state  of  Tennessee  in  the  sum  of  three  hundred  and 
fifty  dollars,  but  to  be  void  if  the  said  James  Jones,  who  has  this  day 
been  arrested  at  the  instance  of  John  Doe  on  a  peace  warrant,  shall 
keep  the  peace  for  one  year  toward  all  the  citizens  of  the  state,  and 
especially  toward  the  ssix^  John  Doe,  and  abide  the  judgment  of  this 
court. 

This  the  second  ^ay  of  November,  a.  d.  i2>96. 

James  Jones.       (seal) 
Joseph  Brown,     (seal) 

Form  No.  19724.* 

The  State  of  Texas,  \  No.  JfO. 

County  of  Travis.      )  Justice's  Court,  Precinct  No.  1. 

Know  all  men  by  these  presents  that  we,  Richard  Roe,  as  principal, 
and  William  West  and  Samuel  Short,  as  sureties,  are  held  and  firmly 
bound  unto  the  state  of  Texas  in  the  penal  sum  oi  five  hundred  ^oV 
lars;  for  the  payment  of  which  sum,  well  and  truly  to  be  made  to 
said  state  of  Texas,  we  do  hereby  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents; 
conditioned  that  the  said  Richard  Roe,  who  has  been  accused  in 
due  form  of  law  of  {stating  offense),  and  who  has  been  required  by  the 
order  of  Abraham  Kent,  a  magistrate  of  said  county,  after  an  investi- 
gation of  said  accusation  by  him,  to  enter  into  a  bond  not  to  com- 
mit said  offense,  etc. 

Now,  if  the  said  Richard  Roe  will  not  commit  said  offense,  and  will 
keep  the  peace  toward  Johfi  Doe  and  all  other  persons  for  the  period 
of  one  year  from  the  date  hereof,  then  this  obligation  shall  be  void; 
otherwise  it  shall  have  full  force  and  effect. 

1.  Tennessee.  —  Code  (1896),  §  6909.  2.   Texas.  —  Code  Crim.  Proc.  (1895), 

See  also  list  of  statutes  axt^  supra,     art.  no. 
note  I,  p.  88.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  88. 
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Witness  our  signatures  on  this  the  tenth  day  oi  May,  a.  d.  190^. 

Richard  Roe. 
William  West. 
Samuel  Short. 
Approved  by  me  on  this  the  tenth  day  oi  May,  a.  d.  \<)02,  and  the 
said  Richard  Roe  is  discharged. 

Abraham  Kent,  Justice  of  the  Peace. 
The  State  of  Texas,  \ 
County  of  Travis.      \ 

We,  William  West  and  Samuel  Short,  of  said  county  of  Travis,  do 
swear  that  we  are  worth  in  our  own  right  at  least  the  sum  herein- 
after set  opposite  our  respective  names,  after  deducting  from  our 
property  all  that  which  is  exempt  by  the  constitution  and  laws  of 
the  state  from  forced  sale,  and  after  the  payment  of  all  our  debts  of 
every  description,  whether  individual  or  security  debts,  and  after 
satisfying  all  incumbrances  upon  our  property  which  are  known  to 
us;  that  we  reside  in  Travis  county,  and  have  property  in  this  state 
liable  to  execution  worth,  the  said  William  West  the  sum  of  one 
thousand  dollars  or  more,  the  said  Samuel  Short  the  sum  of  two  thou- 
sand dollars  or  more.  William  West. 

Samuel  Short 
Sworn  to  and  subscribed  before  me  on  this  the  tenth  day  of  May, 
A.  D.  190^. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19725.' 

County  oi  Albemarle,  to  wit: 

Be  it  remembered  that  on  the  tenth  day  of  May,  ig02,  Richard 
Roe  and  William  West,  of  the  said  county,  personally  appeared 
before  me,  Abraham  Kent,  a  justice  of  the  peace  of  the  said  county 
of  Albemarle,  and  waiving  the  benefit  of  their  homestead  exemptions 
as  to  this  obligation,  and  also  any  claim  or  right  to  discharge  any 
liability  to  the  commonwealth  arising  under  the  same  with  coupons 
detached  from  the  bonds  of  this  state,  severally  and  respectively 
acknowledge  themselves  to  owe  and  stand  indebted  to  the  common- 
wealth of  Virginia,  in  manner  and  form  following,  that  is  to  say,  the 
said  Richard  Roe  in  the  sum  of  five  hundred  dollars  and  the  said 
William  West  in  the  sum  of  two  hundred  dollars,  to  be  levied  of  their 
respective  real  estate,  goods  and  chattels  to  the  use  of  the  common- 
wealth of  Virginia,  to  be  rendered. 

The  condition  of  the  above  recognizance  is  such  that  if  the  above 
bounden  Richard  Roe  shall  keep  the  peace  and  be  of  good  behavior 
toward  all  the  citizens  of  this  commonwealth,  and  especially  toward 
John  Doe,  for  and  during  the  term  of  o?ie  year  from  the  day  hereof, 
then  this  recognizance  to  be  void;  otherwise  to  remain  in  full  force 
and  virtue. 

Taken  and  acknowledged  before  me  in  the  said  county  of  Albemarle 
the  day  and  year  first  above  written. 

Abraham  Kent,  J.  P. 

1.    Virginia.  —  Code  (1887),  §  4093.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  88. 
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Form  No.  19726.' 

State  of  Wisconsin,  ) 
Racine  County.         J 

We,  the  undersigned,  James  Jones,  as  principal,  and  William 
Mitchell  2iW^  John  P.  Sawyer,  as  sureties,  acknowledge  ourselves  to 
owe  and  be  indebted  unto  the  state  of  Wisconsin  in  the  sum  of  two 
hundred  dollars,  to  be  paid  if  default  be  made  in  the  following  con- 
ditions, to  wit: 

Whereas, y.3/!«Z><?<?,  of  the  town  oiYorkville,  in  said  county  of  Racine, 
has  this  day  made  complaint  in  writing,  on  oath,  to  William  L.  Smith, 
one  of  the  justices  of  the  peace  of  the  said  county  of  Racine  and 
state  of  Wisconsin,  stating  that  the  said  James  Jones,  of  said  county, 
did,  on  xh&Jirst  didi^  oi  November,  A.  d.  18PS,  at  said  county,  threaten 
(^Here  state  the  offe?ise  threatened),  and  that  he  has  just  cause  to  fear, 
and  does  fear,  that  the  said  James  Jones  will  commit  the  offense  so 
charged; 

And  whereas,  the  said  justice  did  thereupon  issue  a  warrant, 
directed  to  the  sheriff  or  any  constable  of  said  county,  commanding 
him  to  arrest  the  said  James  Jones  forthwith  to  answer  the  said  com- 
plaint; and  the  ^?i\di  James  Jones  having  been  arrested  under  said 
warrant,  and  being  now  in  court  before  said  justice  to  answer  the 
complaint  aforesaid,  and  the  said  justice  finding,  upon  examination 
of  the  said  James  Jones,  that  there  is  just  cause  for  said  arrest,  and 
having  ordered  that  the  said  James  Jones  recognize  unto  the  state  of 
Wisconsin  in  the  sum  of  two  hundred  dollars,  with  sufficient  sureties, 
to  keep  the  peace,  as  aforesaid,  for  the  term  oi  four  months; 

Now,  the  condition  of  this  recognizance  is  such  that  if  the  said 
James  Jones  shall  keep  the  peace  toward  the  people  of  the  state  of 
Wisconsin,  and  especially  toward  the  said  John  Doe,  of  the  town  of 
Yorkville,  in  said  county,  for  the  term  of  four  months,  then  this 
recognizance  to  be  void;  otherwise  to  be  and  remain  in  full  force. 

James  Jones. 
William  M.  Mitchell 
John  P.  Sawyer. 

Taken  and  acknowledged  before  me  this  second  day  of  November^ 
A.  D.  1 856. 

William  L.  Smith,  Justice  of  the  Peace. 

2.  Pending  Appearance  in  Proper  Court. 

Form  No.  19727.* 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1660,  No.  158.) 

We  acknowledge  ourselves  indebted  to  the  state  of  Arkansas  in  the 
sum  oi  five  hundred  dollars,  to  be  void  upon  condition  that,  whereas, 
Henry  Brookins  has  been  brought  before  Harold  J.  Galpin,  a  justice 
of  the  peace  in  and  for  the  county  of  Pulaski,  upon  a  charge  that 

1.  Wisconsin.  — Si&X..  (1898),  §  4822.  2.  Arkansas.—SsinA.  &  H.  Dig.  (1894), 

See  also  list  of  statutes  cited  supra,     %  2386. 
note  I,  p.  88.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  88. 
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said  Henry  Brookins  has  threatened  (or  is  abouf)  to  commit  an 
assault  and  battery  upon  Joseph  Ne^vton  (or  any  offense,  which  must  be 
specially  stated^ ; 

Now,  if  the  said  Henry  Brookins  shall  appear  before  the  Circuit 
Court  of  said  county  on  \.\\^  first  day  of  the  next  term  thereof,  and 
shall  not  depart  the  same  without  leave,  and  in  the  meantime  shall 
keep  the  peace  toward  the  people  of  this  state,  and  particularly 
toward  the  said  Joseph  Ne^vton,  then  this  bond  to  be  void. 
Given  under  our  hands  this  third  day  of  May,  iSP^. 

Henry  Brookins. 
Charles  Hicks. 
Robert  Woolford. 
Form  No.  19738.' 

(Horner's  Stat.  Ind.  (1901),  §  1610.) 

We,  Richard  Roe  and  William  West,  severally  acknowledge  our- 
selves bound  to  the  state  of  Indiana,  in  the  penal  sum  oi  five  hundred 
dollars  each,  if  said  Richard  Roe  shall  not  appear  at  the  first  day  of 
the  next  term  of  the  Allen  Circuit  Court  of  Allen  county,  to  answer 
a  complaint  of  surety  of  the  peace  made  against  him  by  John  Doe, 
and  abide  the  order  of  such  court  therein,  and  in  the  meantime  to 
keep  the  peace  toward  all  the  inhabitants  of  this  state. 

Richard  Roe.        (seal) 
William  West,     (seal) 

Approved  by  me:   Thomas  Collins,  Justice. 


Form  No.  19729.* 

ss. 


State  of  Iowa, 
Des  Moines  County. 

We,  the  undersigned,  John  Doe  and  William  West,  of  said  county, 
do  hereby  acknowledge  ourselves  jointly  and  severally  indebted  to 
the  state  of  Iowa,  in  the  sum  of  one  thousand  dollars,  to  be  well  and 
truly  paid  if  default  be  made  in  the  conditions  following: 

The  condition  of  this  obligation  is  such  that  whereas  the  said 
John  Doe  has  this  day  been  required  to  enter  into  an  undertaking, 
in  proceedings  for  security  to  keep  the  peace,  instituted  by  Samuel 
Smith,  before  Abraham  Kent,  Esq.,  a  justice  of  the  peace  of  said 
county,  as  by  the  statute  made  and  provided;  now,  therefore,  if  the 
said  John  Doe  shall  personally  appear  at  the  next  term  oi  the  District 
Court,  to  be  held  within  said  county,  on  the  first  day  thereof,  at  the 
opening  of  court  on  that  day,  and  shall  not  depart  the  said  court 
without  leave,  and  shall  in  all  things  abide  the  order  of  said  court  in 
the  premises,  and  in  the  meantime  shall  keep  the  peace  toward  the 
people  of  this  state,  and  particularly  toward  the  said  Samuel  Smith, 
then  this  undertaking  to  be  void;  otherwise  of  force. 

Witness  our  hands  this  tenth  day  of  May,  ig02. 

John  Doe. 
William  West. 

1.  Indiana.  —  Horner's  Stat,  (igoi),  §  2.  Io7va.  —  Anno.  Code  (1897),  §  5109. 
§  1610.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,     note  i,  p.  88. 
note  I,  p.  88. 
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I  hereby  approve  of  the  foregoing  undertaking  and  of  the  security 
therein. 

Dated  the  tenth  day  of  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  97  3  0.' 

State  of  North  Dakota,    \  In  Justice  Court.     Before  William 

County  of  Grand  Forks.  \     '  Johnson,  Justice  of  the  Peace. 

The  State  of  North  Dakota  ) 

against  > 

James  Jones.  ) 

Whereas,  on  the  ttventy-fourth  day  of  October,  i896,  before  William 
Johnson,  Esq.,  justice  of  the  peace  in  and  for  the  county  of  Grand 
Forks  and  state  of  North  Dakota,  information,  verified  by  oath  of 
the  complainant,  John  Doe,  was  duly  laid  and  warrant  was  issued 
against  James  Jones,  of  said  county  of  Grand  Forks,  who  was  there- 
upon arrested  and  brought  before  said  justice  of  the  peace,  on  the 
twenty-fifth  day  of  October,  iS96,  and  after  examination  duly  had, 
pursuant  to  the  provisions  of  chapter  three  of  the  Code  of  Criminal 
Procedure,  it  appeared  that  the  said  James  Jones  had  threatened  to 
commit  the  offense  of  {stating  offense)  against  the  said  John  Doe,  of 
said  county  of  Grafid  Forks,  and  that  there  was  just  reason  to  fear 
the  commission  of  the  offense  threatened  by  said  John  Doe; 

Now,  therefore,  we,  James  Jones,  principal,  and  George  Cowdery, 
and  Charles  Lang,  as  sureties,  of  the  county  of  Grand  Forks  and 
state  of  North  Dakota,  do  hereby  undertake,  promise  and  agree,  to 
and  with  the  state  of  North  Dakota,  in  the  sum  of  five  hundred  dollars, 
that  the  said  James  Jones  shall  and  will  in  all  things  abide  the  order 
of  the  next  District  Court  of  the  said  county  of  Grand  Forks,  and 
in  the  meantime  shall  and  will  keep  the  peace  toward  all  the  people 
of  this  state,  and  particularly  toward  John  Doe,  the  complainant  as 
aforesaid. 

Dated  the  twenty-fifth  day  of  October,  a.  d.  i89(5. 
Signed,  sealed  and  delivered   in  )  Jaines  Jones.  (seal) 

presence  of  Duane  Brooks.        >  George  Cowdery.      (seal) 

John  T.  Leggett.    )  Charles  Lang.  (seal) 

State   of  North  Dakota,  ) 
County  of  Grand  F'orks.  \ 

On  this  t7venty-fifth  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety -six,  before  me,  William  Johnson, 
a  justice  of  the  peace  within  and  for  said  county  and  state,  personally 
appeared  James  Jones,  George  Cowdery  and  Charles  Lang,  to  me  well 
known  to  be  the  same  persons  who  are  described  in  and  who  executed 
the  foregoing  undertaking,  and  severally  acknowledged  to  me  that 
they  executed  the  same. 

William  Johnson,  Justice  of  the  Peace. 

I.  jVortk  Dakota. — Rev.  Codes  (1895),  See  also  list  of  statutes  cited  supra, 
§  7766.  note  r,  p.  88. 
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State  of  North  Dakota,    \ 
County  of  Grand  Forks.  \ 

George  Cowdery  and  Charles  Lang,  being  duly  sworn,  say,  each  for 
himself,  that  he  is  one  of  the  sureties  within  named;  that  he  is  a 
resident  and  freeholder  in  the  county  of  Grand  Forks  and  state  cf 
North  Dakota,  and  worth  the  amount  oi  five  hundred  doWdiVS,  specified 
in  the  within  undertaking,  above  his  debts  and  liabilities  and  exclu- 
sive of  his  property  exempt  from  execution. 

George  Cowdery. 
Charles  Lang. 
Subscribed  and  sworn  to  before  me  this  25th  day  of  October,  a.  d. 
iW6. 

William  Johnson,  Justice  of  the  Peace. 
I  approve  the  within  undertaking  and  the  sureties  thereon. 
Dated  October  25,  iS96. 

William  Johnson,  Justice  of  the  Peace. 

Form  No.  i  9  7  3  i .' 
(Bates*  Anno,  Stat.  Ohio  (1897),  §  7187.) 

The  State  of  Ohio,  Hamilton  County,  ss. 

Be  it  remembered  that  on  the  tenth  day  of  Mav,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  two,  Richard  Roe  and  William 
West  personally  appeared  before  me  and  jointly  and  severally 
acknowledged  themselves  to  owe  the  state  of  Ohio  the  sum  of  one 
thousand  dollars,  to  be  levied  of  their  goods  and  chattels,  lands  and 
tenements,  if  default  be  made  in  the  condition  following,  to  wit: 
The  condition  of  this  recognizance  is  such  that  if  the  above  bound 
Richard  Roe  personally  be  and  appear  before  the  Court  of  Common 
Pleas  on  \)!\q,  first  day  of  the  next  term  thereof  {or,  if  the  Probate 
Court  has  jurisdiction  of  the  matter  of  offense,  say,  *'  on  the  first  day 
of  the  next  term  of  the  Probate  Court  for  the  trial  of  criminal  cases," 
or,  if  such  court  is  at  the  time  in  session,  the  recognizance  shall  require 
the  accused  to  appear  forthwith  before  it^,  then  and  there  to  answer 
unto  a  complaint  oi  John  Doe,  that  he  has  reason  to  fear,  and  does 
fear,  that  the  said  Richard  Roe  will  (^Here  state  the  charge  in  the  com- 
plaint), and  abide  the  order  of  the  court  thereon,  and  in  the  mean- 
time to  keep  the  peace  and  be  of  good  behavior  toward  the  citizens 
of  the  state  generally,  and  especially  toward  the  said  Joh?i  Doe, 
then  this  recognizance  shall  be  void;  otherwise  it  shall  be  and  remain 
in  full  force  and  virtue  in  law. 

Taken  and  acknowledged  before  me  on  the  day  and  year  above 
written. 

Abraham  Kent,  Justice  of  the  Peace. 

V.  WARRANT  OF  COMMITMENT  ON  FAILURE  TO  GIVE  BOND 
OR  RECOGNIZANCE  TO  KEEP  THE  PEACE.2 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  2.  For  forms  of  commitment  warrants, 
§  7109.  generally,  see  the  title  Commitment  and 

See  also  list  of  statutes  cited  supra.     Discharge,  vol.  4,  p.  926. 
note  I,  p.  88. 
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Form  No.  19732.' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1660,  No.  159.) 

County  of  Pulaski. 

The  State  of  Arkansas  to  the  Sheriff  of  Pulaski  County,  Greeting: 

Whereas,  Isaac  George  has  been  brought  before  me,  one  of  the  jus- 
tices of  the  peace  in  and  for  said  county,  upon  the  complaint  of 
Walter  McDonald,  charging  that  said  Isaac  George  has  threatened 
(or  is  about)  to  commit  an  assault  and  battery  upon  him,  the  said 
Walter  McDonald  (or  any  other  offense);^  and  whereas,  it  appearing 
to  me  that  there  is  reason  to  fear  that  said  offense  will  be  committed 
by  said  Isaac  George,  he  has  been  required  to  enter  into  bond,  with 
sufficient  sureties,  in  the  sum  oi  Jive  hundred  dollars, ^  to  appear 
before  the  Circuit  Court  in  and  for  the  said  county  on  the  first  day 
of  the  next  term  thereof,  and  not  to  depart  the  same  without  leave, 
and  in  the  meantime  to  keep  the  peace  toward  the  people  of  this 
state,  and  particularly  toward  the  said  Walter  McDonald,  to  enter 
into  which  said  bond  the  said  Isaac  George  has  failed  (or  refusedy, 
therefore  he  is  committed  to  the  jail  of  said  county,  there  to  remain 
in  custody  until  he  shall  enter  into  such  bond,  or  be  otherwise  dis- 
charged by  the  course  of  law. 

Given  under  my  hand  this  fourth  day  of  May,  iSOJ^.. 

Harold  J.  Galpin,  J.  P. 

Form  No.  19733.* 

(Fla.  Rev.  Stat.  (1892),  p.  892.) 
State  of  Florida, 
Leon  County, 
Second  District. 

In  the  name  of  the  State  of  Florida  —  To  the  Sheriff  or  any  Constable 
of  said  County: 
Whereas,  Walter  Howard  has  made  oath  before  me  that  John  Jones 
did,  on  the  tenth  day  oi  May,  a.  d.  \^02,  in  the  county  and  district 
aforesaid  (Here  state  the  cause  of  complaint),  and  whereas,  it  appeared 
to  me  upon  examination  that  there  was  just  reason  to  fear  the  com- 
mission of  the  said  offense  by  the  ssad  John  Jones,  and  the  ssiid  John 
Jones  having  been  required  to  enter  into  a  recognizance  in  the  sum 
of  one  thousand  dollars,  with  sufficient  surety,  to  keep  the  peace 
toward  the  people  of  the  state  of  Florida,  and  particularly  toward 
the  said  Walter  Howard,  for  the  space  of  one  year,  and  the  said  John 
Jones  having  refused  to  find  such  surety,  these  are,  therefore,  to 
command  you  forthwith  to  convey  the  said  John  Jones  to  the  com- 
mon jail  of  said  county,  and  to  deliver  him  to  the  keeper  thereof, 
who  is  hereby  required  to  receive  the  sdiidi  John  Jones  into  his  cus- 

1.  Arkansas.  —  SsinA.  &  H.  Dig.  which  the  defendant  is  required  to  give 
(1894),  §  2390.  security  must  be  stated.     Sand.  &  H. 

See  also  list  of  statutes  cited  supra.  Dig.  Ark.  (1894),  §  2391. 

note  I,  p.  88.  4.  Florida.  — 'Rev.  Stat.  (1892),  §2841. 

2.  Cause  of  commitment  must  be  stated.  See  also  list  of  statutes  cited  j«/ra, 
Sand.  &  H.  Dig.  Ark.  (1894),  §  2391.  note  i,  p.  88. 

3.  Amount  of  Security.  —The  sum  in 
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tody  in  the  said  jail,  and  to  keep  him  safely  there  until  he  shall  find 
such  security,  or  be  thence  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal  this  tenth  day  oi  May,  a.  d.  \^02. 
Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  19734.' 

Stanley  County,  ss. 

The  State  of  North  Carolina  to  the  Sheriff  or  Keeper  of  the  Common 
Jail  of  said  County,  Greeting: 

Whereas,  John  Doe,  of  said  county,  this  day  complained  to  me,  a 
justice  of  the  peace  for  said  county,  in  writing,  on  oath,  that  one 
Richard  Roe,  of  said  county,  did,  on  the  tenth  day  oi  May,  igO!2 
(stating  offense  threatened^ 

And  whereas  it  appeared  to  me,  upon  the  examination  Qi  John 
Doe,  duly  made  on  oath,  and  reduced  to  writing,  and  subscribed, 
that  there  were  just  reasons  to  fear  the  commission  of  the  said 
offense  by  the  ?,q\6.  Richard  Roe  ■,'^  and  the  s,2i\d  Richard  Roe,  on  being 
brought  before  me  by  my  warrant,  was  required  to  enter  into  a 
recognizance  \n  five  hundred  doWdirs,^  with  sufficient  surety,  to  appear 
before  my  court  at  any  time  within  six  months,  and  not  depart  the 
same  without  leave,  and  in  the  meanwhile  to  keep  the  peace  and  be 
of  good  behavior  toward  the  people  of  the  state,  and  particularly 
toward  the  sdiid.  John  Doe;  and  the  said  Richard  Roe  having  failed  to 
find  security,  you  are  therefore  commanded,  forthwith,  to  receive 
and  keep  the  said  Richard  Roe  in  the  common  jail  of  the  said  county 
safely  until  he  shall  find  such  security,  or  be  thence  discharged  by 
due  course  of  law. 

Given  under  my  hand  the  tenth  day  of  May,  ig02. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19735.* 

The  State  of  Ohio, ) 
Summit  County,  ss.  f 
To  the  Keeper  of  the  Jail  of  the  County  aforesaid.  Greeting: 

Whereas,  complaint  has  been  made  before  me,  one  of  the  justices 
of  the  peace  in  and  for  said  county,  by  one  John  Doe,  on  oath,  that 
he  has  just  cause  to  fear,  and  does  fear,  that  one  Richard  Roe, 
late  of  the  county  aforesaid,  will  unlawfully,  maliciously  and  wilfully 
(J?eat,  wound,  kill,  or  whatever  the  injury  feared  may  be)  him,  the 
sa\d  John  Doe,  and  that  he  will  commit  some  other  offense  against 
the  (person,  property,  or  as  the  case  may  be)  of  him,  the  said  John 
Doe. 

And,  whereas,  I  examined  into  the  truth  of  said  complaint,  and 
was  of  the  opinion  that  there  was  just  cause  therefor,  and  thereupon 
ordered  the  said  Richard  Roe  to  enter  into  recognizance  with  good 

1.  North  Carolina. — Code  (1883),  §  which  security  was  required  must  be 
1221.  specified.        N.    Car.    Code    (1883),    ^ 

See  also  list  of  statutes  cited  supra,     1221. 
note  I,  p.  88.  4.  Ohio.  —  Bates'  Anno.  .Stat.  (1897), 

2.  Cause  of  commitment  must  be  speci-    §  71 10. 

fied.     N.  Car.  Code  (1883),  §  1221.  See  also  list  of  statutes  cited  supra, 

3.  Amount  of  Security.  —  The  sum  in     note  i,  p.  88. 
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and    sufficient  surety  as   the   law   directs,    which   he   has   refused 
to  do; 

Therefore,  in  the  name  of  the  state  of  Ohio,  I  command  you  to 
receive  the  said  Richard  Roe  into  your  custody  in  the  jail  of  the 
county  aforesaid,  there  to  remain  until  he  be  discharged  by  due 
course  of  law. 

Given  under  my  hand  and  seal  this  tenth  day  of  May,  a.  d.  \<)02. 
Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  19736.' 

(Bellinger  &  C.  Anno.  Codes  &  Stat.  Oreg.  (1902),  g  1670.) 

In  the  name  of  the  State  of  Oregon  —  To  the  Sheriff  of  the  County  of 
Linn,  Greeting: 
An  order  having  been  this  day  made  by  me  that  Richard  Roe  give 
an  undertaking  in  the  sum  of  one  thousand  dollars,  as  security  to  keep 
the  peace  and  abide    the  order  of  the  next  Circuit  Court  for  the 
county  aforesaid,    and   the    said  Richard  Roe  having  failed  to  give 
such  undertaking,  you  are  therefore  commanded  to  receive  him  into 
your  custody  and  detain  him  until  legally  discharged. 
Dated  2X  Albany,  this  tenth  day  of  May,  a.  d.  \f)02. 

Abraham  Kent,  Justice  of  the  Peace 
{or  as  the  case  may  be^. 


VI.  UNDERTAKING  ON  APPEAL. 

Form  No.  19737.' 

(Ala.  Crim.  Code  (1896),  §  5174.) 

The  State  of  Alabama,  ) 
Dale  County.  f 

An  order  having  been  made  by  Abraham  Kent,  a  justice  of  the 
peace  for  said  county  (or  other  magistrate,  as  the  case  may  be')  requir- 
ing {Here  insert  the  name  of  the  defendant)  to  keep  the  peace  toward 
all  the  people  of  this  state,  and  particularly  toward  {Here  insert  the 
name  of  the  person  against  whom,  or  whose  property,  there  is  reason  to 
fear  the  offense  may  be  committed),  from  which  order  the  said  defendant 
has  taken  an  appeal  to  the  next  Circuit  Court  (or  City  Court,  as  the 
case  may  be)  of  said  county;  now,  therefore,  we  {Here  insert  the 
names  of  the  defendant  and  his  sureties)  agree  to  pay  the  state  of 
Alabama  {Here  insert  the  amount  required  by  the  magistrate)  dollars,  if 
the  said  defendant  fail  to  prosecute  his  appeal  to  effect,  and  in  the 

1.    Orei^on.  —  Bellinger  &  C.  Anno,  same,  must  be  specified.     Bellinger  & 

Codes  &  Stat.  (1902).  §  1669.  C.    Anno.    Codes    &    Stat.    (1902),    § 

See  also  list  of  statutes  cited  supra,  1669. 

note  I,  p.  88.  2.  Alabama.  —  Crim.   Code  (1896),  § 

Bequirement  as  to  Security.  —  The  re-  5173. 

quirement  to  give  security,  the  amount  See  also  list  of  statutes  cited  supra, 

thereof,  and  the  omission  to  give  the  note  i,  p.  88. 
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meantime  to  keep  the  peace  toward  (^Here  insert  the  name  of  the  per- 
son against  whotn,  or  whose  property  ^  there  is  reason  to  fear  the  offense 
may  be  committed). 

Dated  this  tenth  day  of  May,  ig02. 

Richard  Roe. 
Samuel  Short. 
William  West. 
Approved,  Abraham  Kent,  Justice  of  the  Peace  {or  other  magistrate, 
as  the  case  may  be'). 


SURETYSHIP. 

See  the  title  PRINCIPAL  AND  SURETY,  OR  GUARANTOR, 

vol.  14,  p.  167. 


SURFACE   WATER. 

See  the  title  WATERS  AND  WATER-COURSES. 


SURPLUSAGE. 

See  the  title  REDUNDANT  AND  IRRELEVANT  MATTER, 

vol.    15,   p.  906. 


SURPRISE. 


See  the  title  VAC  A  TING  AND  OPENING  JUDGMENTS  AND 

DECREES. 


SURROGATES. 

See  the  titles  GUARDIAN  AD  LITEM,  vol.  8,  p.   1024;  GUARD- 
IAN AND  WARD,   vol.  9.  p.    i;  PARTITION,   vol.   13, 
p.  393;  PROBATE  AND  ADMINISTRATION,  vol.   14, 
p.  238. 
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SURVEY. 

By  Harold  N.  Eldridge. 

I.  PROCEEDINGS  TO  OBTAIN  ORDER  FOR  SURVEY  OF  PROPERTY 

IN  CONTROVERSY  PENDING  ACTION,  114. 
II.  AFFIDAVIT  IN  SUPPORT  OF  MOTION,  114. 
III.  ORDER  GRANTING  MOTION,  115. 

I.  PROCEEDINGS  TO  OBTAIN  ORDER  FOR  SURVEY  OF  PROPERTY 

IN  Controversy  pending  action. 

Form  No.  19738.' 

{Commencing  as  in  Form  No.  IQlIi)  move  said  court  to  grant  to  said 
defendant  an  order  allowing  him  the  right  to  enter  upon  the  following 
described  property  in  controversy  in  the  above  entitled  action,  to  wit: 
{describing  if),  and  to  make  survey  and  measurement  thereof,  and  of 
any  tunnels,  shafts  or  drifts  therein,  for  the  purpose  of  {Here  show 
good  cause  for  the  graniifig  of  such  order).  The  motion  as  aforesaid 
is  based  upon  the  affidavit  of  said  defendant,  verified  on  the  seventh 
day  oi  June,  i<)00,  a  copy  whereof  is  hereto  annexed  and  served  upon 
you,  and  upon  all  the  pleadings  and  other  papers  on  file  and  the 
records  in  said  action. 

Joseph  Story,  Defendant's  Attorney. 

Dated  the  eighth  day  of  May,  a.  d.  igOO. 

Form  No.  19739.'' 

{Commencing  as  in  Form  No.  IJ^BJi)  for  an  order  that  the  plaintiff, 
his  necessary  surveyors,  servants  and  agents,  may  be  granted  leave  to 
enter  the  land  in  controversy  in  this  action,  which  said  land  is  more 
particularly  described  in  the  annexed  affidavit  of  the  plaintiff,  for 
the  purpose  of  making  a  survey  thereof,  to  determine  its  boundary 
lines,  or  for  such  other  {concluding  as  in  Form  No.  1^25^). 

II.  Affidavit  in  support  of  motion. 

Form  No.  19740.^ 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

1.  California.  —  Code  Civ.  Proc.  3.  New  York.  —  CoAt.  Civ.  Proc,  § 
(1897).  §  742.  1682. 

2.  New  York.  —  Code  Civ.  Proc. ,  §§ 
1682,  1684. 
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State  of  New  York,  \ 
County  of  Suffolk.    \ 

John  Doe,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action. 

II.  That  said  action  relates  to  real  proper^r  and  is  brought  to 
(Jlere  state  the  object  of  the  actio ri). 

III.  That  said  action  {^Here  state  the  steps  that  have  been  taken  in  the 
action^. 

IV.  That  the  said  land  in  controversy  is  situated  in  (stating  situa- 
tion) and  contains  about  (stating  number  of  acres).,  but  there  is  an 
uncertainty  as  to  the  boundary  lines  of  said  land  (Here  state  reasons 
for  such  uncertainty). 

V.  That  said  land  in  controversy  is  in  the  exclusive  possession  of 
the  defendant  Richard  Roe  under  (Here  state  the  nature  and  particulars 
of  his  holding). 

VI.  That  this  motion  is  made  in  good  faith  and  without  delay,  and 
not  for  the  purpose  of  delay  on  the  part  of  this  plaintiff, 

(Signature  and  jurat  as  in  Form  No.  8805. ) 

III.  ORDER  Granting  motion. 

Form  No.  1 9  7  4  i  .• 

(Commencement  as  in  Form  No.  6957.) 

Ordered,  I.  That  the  plaintiff  in  the  above  entitled  action,  his 
necessary  surveyors,  servants  and  agents,  are  hereby  given  leave  to 
enter  the  land  in  controversy  in  this  action  and  herein  described 
below,  for  the  purpose  of  making  a  survey  of  said  land  to  determine 
the  boundary  lines  thereof. 

II.  That  a  copy  of  this  order  be  served  on  Richard  Roe,  the  occu- 
pant of  said  land  in  controversy,  three  days  before  entry  thereupon 
under  this  order.  A  description  as  definite  as  may  be  of  the  said 
land  in  controversy  and  of  the  boundary  lines  to  be  surveyed  is  as 
follows:  (Here  describe  as  definitely  as  may  be  the  land  in  controversy 
and  the  boundary  lines  to  be  surveyed). 

Enter :  (Signature  as  in  Form  No.  6957). 

Form  No.  19742. 

(Robinson's  F.  (Va.)  175,  No.  12.) 

(Title  of  court  and  cause.) 

On  the  motion  of  the  plaintiff,  it  is  ordered  that  the  surveyor  of 
this  county  do  go  upon  the  land  in  controversy,  on  the  sixteenth  day 
of  August  next,  if  fair,  if  not,  the  next  fair  day,  and  survey  and  lay 
out  the  same  as  either  party  shall  require,  and  return  three  fair  plats 
and  reports  thereof  to  the  court;  and  that  any  one  of  the  justices  of 
the  county  do  then  and  there  meet  him,  and  examine  and  take  the 
depositions  of  such  witnesses  as  shall  be  produced  by  any  of  the 
parties,  which  are  to  be  returned  with  the  said  plats  and  reports. 
And  the  sheriff  of  the  county  is  to  attend  the  said  survey,  and  remove 
force  if  any  shall  be  offered. 

1.  New  York.  —  Code  Civ.  Proc,  §  1683. 
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By  Harold  N.  Eldridge. 

I.  CRIMINAL  PROCEEDINGS   AGAINST    SURVEYOR  FOR   ALTERING 

ESTABLISHED  LINE,  ii6. 
II.  CRIMINAL  PROCEEDINGS  AGAINST  SURVEYOR  FOR  FAILING  TO 
CORRECT  AND  RETURN  FIELD-NOTES,  ii6. 

I.  CRIMINAL  PROCEEDINGS  AGAINST  SURVEYOR  FOR  ALTERING 
ESTABLISHED  LINE. 

Form  No,  19743.' 

{Commencing  as  in  Form  No.  197Jf3,  and  continuing  down  to  *) 
the  said  John  Doe  did,  without  authority  of  law,  wilfully  destroy  and 
deface,  alter  and  change  an  established  line  of  the  following  described 
legal  survey  {describing  survey),  such  established  line  being  {pointing 
out'  as  specifically  as  possible  the  established  line^,  by  then  and  there 
{stating  how  the  established  line  was  affected^,  against  {concluding  as  in 
Form  No.  10721). 

II.  CRIMINAL  PROCEEDINGS  AGAINST  SURVEYOR  FOR  FAIUNG  TO 
CORRECT  AND  RETURN  FIELD-NOTES. 

Form  No.  19744.* 

{Commencing  as  in  Form  No.  1072T)  that  John  Doe,  on  the  first  day 
of  May,  A.  D.  one  thousand  nine  hundred  and  two,  was,  and  now  is, 
a  duly  elected  and  qualified  county  surveyor  in  and  for  the  county  of 
Freestone  and  state  of  Texas-,  that  as  such  county  surveyor  as  afore- 
said* the  said  John  Doe  had  prior  to  said  time  been  paid  his  fees  for 
making  and  recording  the  following  survey  of  land,  to  wit,  {describing 
survey\,  that  on  the  day  and  year  aforesaid,  and  at  the  place  afore- 
said, said  John  Doe,  as  such  county  surveyor  as  aforesaid,  did  wil- 
fully fail  and  unnecessarily  delay  to  correct  the  field-notes  of  said 
survey  upon  the  request  of  the  commissioner  of  the  general  land 
office  of  the  said  state  of  Texas,  and  return  the  same  to  said  gen- 
eral land  office,  said  field-notes  having  previously  been  returned  to 
said  John  Doe  by  said  commissioner  for  such  correction,  against 
{concluding  as  in  Form  No.  10721'). 

1.  Texas.  —  Pen.  Code  (1895),  art.  2.  Texas.  —  Pen.  Code  (1895),  art. 
289.  286. 
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SWEARING. 

See  the  titles  AFFIDAVITS,  vol.  i,  p.  548;  VERIFICATIONS. 
As  to  Profane  Swearing,  see  the  title  PROFANITY,  vol.  14, 
p.   984. 


SWINDLING. 

See  the  titles  DECEIT  {ACTION  OF),  vol.  6,  p.  106;  FALSE 
PERSONATION,  vol.  8,  p.  527;  FALSE  PRETENSES, 
vol.  8,  p.  535;  FRAUD,  vol.  8,  p.  844. 


TALESMEN. 

See  the  titles  JURIES,  vol.  10,  p.  954;  SPECIAL  AND  STRUCK 
JURIES,  vol.  17,  p.  297. 


TAXATION. 

I.   ASSESSMENT  AND  LEVY,  120. 

I,  Notice  to  Supervisors  of  Amount  Necessary  to  be  Raised  for 

Highway  Purposes,  120. 
♦       2.   Order  for  Election  to  Raise  Tax  for  Special  Purposes,  121. 
8.    Order  that  County  Attorney  Petition  Court  to  Make  an  Order 

Commanding  the  County  Court  to  Assess,  Levy  and  Collect 

a  Special  Tax,  122. 
4.    Order  that  County  Court  Assess,  Levy  and  Collect  Specia:- 

Tax,  123. 
6.   Oath  of  Commissioners  Appointed  to  Assess  Special  Tax,  124. 
6.   Complaint  to  Compel  Officer  to  Make  Tax  Levy  to  Pay  Debt, 

125- 

t.   Notice  by  State  Revenue  Agent  to  Assessor  to  Assess  Prop- 
erty that  has  Escaped  Taxation,  126. 
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II.  COLLECTION  OF  TAXES,  127. 
1.    Warrant,  127. 

a.  In  General,  127. 

b.  License  and  Privilege  Tax,  133. 

c.  Where  Payment  has  been  Demanded  and  Refused,  133, 
8.  Notice  of  Motioti  for  Judgment  on  Tax  Collection  Bond,  134. 

3.  Citation  to  Delinquent  Tax-payer  to  Show  Cause  Why  He 

should  Not  Pay  Tax  Penalty  and  Costs,  135. 

4.  Complaint,  Declaration  or  Petition,  136. 

a.  In  General,  137. 

b.  And  to  Enforce  Judgment  Against  Land,  144. 

c.  To  Recover  Privilege  Tax,  150, 

d.  To  Recoi^er  Tax  on  Mining  Claim,  150. 
6.  Notice  of  Action  to  Recover  Taxes,  151. 

6.  Answer,  Plea  or  Affidavit  of  Defense,  152. 

a.  That  Assessment  was  Illegal  and  Void,  152. 

b.  That  Property  Assessed  is  Exempt,  155. 

c.  Where   Defejidaiit    is    Sued  as   Guardian,    that  His 

Guardiatiship  was  Terminated  by  the  Death  of  the 
Ward,  156. 

7.  Judgment  or  Decree,  158. 

a.  Personal  Judgjnent,  158. 
I  b.   Against  Land,  159.  « 

8.  Execution  or  Order  of  Sale,  167. 

9.  Sale  of  Property,  168. 

a.  Notice  by  State  Auditor  to  County  Auditor  to  Sell  For- 

feited Lands,  168. 

b.  Notice  of  Sale  of  Personal  Property,  169. 

c.  Notice  of  Sale  of  Real  Property,  169. 

d.  Applicatio?i   to   Purchase   Land  Sold  for   Delinquent 

Taxes,  172. 

e.  Order  that  Clerk   Convey  Land  Sold  for  Delinquent 

Taxes,  172. 

f.  Certificate  of  Sale,  173. 

g.  Deed,  177.  * 

(i)  Public  Sale,  177. 

{a)  By  Collector,  177. 

(J))  By  County  Clerk,  178. 

(^)  By  Sheriff,  180. 

(d)  By  Treasurer,  185. 
(2)  Private  Sale,  188. 
III.  RELIEF  FROM  TAXATION,  189. 

1.  Notice  of  Heari?ig  o?i  Appeal  from  Special  Assessment,  189. 

2.  Citation  on  Petition  for  Relief  from  Over  Taxation,  190. 

3.  Proceedings  by  Certiorari  to  Quash  Assess7nent,  190. 

a.  Petition,  190. 

b.  Motion  to  Quash,  197. 

4.  Answer  by  County  Commissioners  in  Proceeding  for  Abate- 

ment of  Taxes,  197. 
6.  Answer  by  Conwion  Council  to  Petition  for  an  Injunction  to 
Restrain  Council  from  Issuing  Bonds,  198. 

118  Volume  18. 


TAX  A  TION. 

6.  Proceedings  to  Enjoin  Collection  of  Taxes,  200. 

7.  Petition  to  Recover  Back  Tax  Paid,  221. 

8.  Complaint  to  Recover  Money  Applied  by  Town  for  the  Pay- 

ment of  a  Tax  Illegally  Raised,  223. 

IV.  ORDER  TO  SHOW  CAUSE  WHY  MANDAMUS  SHOULD  NOT 
ISSUE  TO  PERMIT  RELATOR  TO  EXAMINE  TAX-BOOKS 
AND  ASSESSMENT-ROLLS,  225. 

V.  PROCEEDING  TO  RECOVER  ON  COLLECTOR'S  BOND,  225. 

VI.  PROCEEDING   FOR  PENALTY  FOR  GIVING  FALSE  SCHEDULE, 

227. 

VII.  Criminal  proceedings  against  tax- payer,  229. 

1.  For  Failure  to  List  Poll,  229. 

».  For  Failure  to  List  Property  Subject  to  Taxation,  230. 

3.  For  Failure  to  Furnish  List  of  Goods  Furnished,  231. 

4.  For  Failure  to  Pay  Poll-tax,  231. 

VIII.  proceedings  against  tax-collector,  232. 

1 .   Civil  Proceedings,  232. 

a.  For  Failure  to  Collect  Tax,  232. 

b.  For  Failure  to  Pay  Tax  to  Treasurer,  233. 
«.  Criminal  Proceedings,  234. 

a.  For  Embezzlement,  234. 

b.  For  Extortion,  235. 

IX.  proceedings  against  inhabitants  of  a  Town  for  the 

DELINQUENCY  OF  THEIR  COLLECTOR,  235. 

X.  PROCEEDINGS    AGAINST    SHERIFF    FOR    NEGLECT    IN    EXE- 
CUTING EXTENT  FOR  TAXES,  236. 

CROSS-REFERENCES. 

For  Forms  of  Petition  for  Injunction  to  Restrain  Tax  Levy,  see  the  title 
INJUNCTIONS,  vol.  9,  For7n  No.  10931  et  seq. 

For  Form  of  Petition  for  Mandamus  to  Compel  County  Auditor  to  Enter 
for  Taxation  Property  Omitted  in  Preceding  Years,  see  the  title 
MANDAMUS,  vol.  11,  Form  No.  13454. 

For  Form  of  Petition  for  Mandamus  Against  City  Officer  to  Compel 
Him  to  Accept  Petitioner's  Bond  as  Tax-collector  and  to  Com- 
mand Another  to  Refrain  from  Performing  Duties  as  Tax- 
collector,  see  the  title  MANDAMUS,  vol.    11,  Form  No.  13468. 

For  Form  of  Petition  to  Cotnpel  Town  Officer  to  Restore  Certain  Assess- 
ments to  Tax-books,  see  the  title  MANDAMUS,  vol.  11,  Form 
No.  13474- 

For  Form  of  Alternative  Writ  of  Mandumus  to  Compel  Tax-collector  to 
Turn  Over  Property  to  Successor,  see  the  title  MANDAMUS, 
vol.  II,  Form  No.  13506. 

See  also  the  GENERAL  INDEX  to  this  work. 
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I.  ASSESSMENT  AND  LEVY. 

1.  Notice  to  Supervisors  of  Amount  Necessary  to  be  Raised 
for  Highway  Purposes. 

Form  No.  19745. 

(Precedent  in  Peoria,  etc.,  R.  Co.  v.  People,  116  111.  234.) 

State  of  Illinois^  ) 

Jasper  County.    \     ' 

To  the  supervisor  of  said  town  of  Crooked  Creek; 

The  commissioners  of  highways  have  ascertained  and  determined 
that  the  total  amount  of  money  necessary  to  be  raised  by  tax  on  the 
real,  personal  and  railroad  property  of  the  town  of  Crooked  Creek^  in 
the  county  aforesaid,  the  ensuing  year,  commencing  on  Tuesday  next 
preceding  the  annual  town  meeting,  x2,85,  for  the  following  pur- 
poses, is  as  follows: 

For  the  making  and  repairing  of  bridges ^600 

For  the  payment  of  damages  by  reason  of  laying  out  roads 

and  ditches 100 

For  the  purchase  of  implements 200 

For  the  payment  of  overseers  of  highways 100 

Total %1,000 

—  Commencing  on  7«^.y^<2>' «^:«:/ preceding  the  annual  September  meet- 
ing of  the  board  of  supervisors,  18^4.  making  the  total  amount  of 
money  for  the  bridges  and  other  purposes  as  above  specified  and 
enumerated,  $1,000,  for  raising  which  amount  a  tax  has  been  levied 
on  all  the  real,  personal  and  railroad  property  in  said  town,  oi  forty 
cents  on  the  $100. 

Witness  our  hands  this  the  2d  day  of  September,  a.  d.  18^4. 

William  Kilgore, 
John  Bovvers, 
Kenison  Marker, 
Commissioners  of  Highways. 
Filed  September  9,  1S84, 

H.  K.  Powell,  Clerk. 
Form  No.  19746. 
(Precedent  in  Peoria,  etc.,  R.  Co.  v.  People,  116  111.  235.) 

State  of  Illinois,  ) 
Jasper  County,    >•  ss. 
Town  of  Wade.    ) 

Board  of  Commissioners  of  Highways. 
To  the  supervisor  of  said  town  of  Wade: 

The  commissioners  of  highways  of  said  town  have  ascertained  and 
determined  that  the  total  amount  of  money  necessary  to  be  raised 
by  tax  on  the  real  and  personal  property  of  the  town  of  Wade,  in  the 
county  aforesaid,  the  ensuing  year,  commencing  on  Tuesday  next  pre- 
ceding the  annual  town  meeting,  1884,  for  the  following  purposes,  is 
as  follows,  to  wit: 
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For  the  making  and  repairing  of  bridges %100 

For  tlie  payment  of  damages  by  reason  of  the  opening,  alter- 
ing and  laying  out  of  new  roads SOO 

For   the    purchase  of  the   necessary   tools,   implements   and 

machinery  for  working  the  roads 200 

For  the  purchase  of  the  necessary  material  for  building  and 

repairing  roads  and  bridges iso 

For  the  pay  of  overseers  of  highways  during  the  ensuing  year . .  200 
— Commencing  on  Tuesday  next  preceding  the  annual  town  meeting, 
i8^^  making  the  total  amount  of  money  for  bridges  and  other  pur- 
poses, as  above  specified  and  enumerated,  y?/7<f^«  hundred  and  fifty 
dollars  {%1550),  for  raising  which  amount  a  tax  has  been  levied  on  the 
real  and  personal  property  in  said  town  of  thirty  cents  on  the  %100. 
Witness  our  hands  this  ^d?day  of  September,  i85^. 

F.  M.  Ross, 

A.  J.  Wood, 

J.  J  Kinsel, 

Commissioners  of  Highways. 

Filed  September  9,  1884. 

If,  K.  Powell,  Clerk. 

2.  Order  for  Election  to  Raise  Tax  for  Special  Purposes. 

Form  No.  19747. 

(Precedent  in  Gaston  v.  Lamkin,  115  Mo.  24.)' 

Tuesday,  June  23,  1 891,  Thirteenth  day  of  May  Term. 
Now  on  this  day  come  A.  F.  Lewis,  John  C.  Bailey,  R.  G.  Sloan, 
S.  B.  Griswold  and  J.  P.  Newell  et  al.,  and  present  their  petition 
signed  by  more  than  one  hundredXegsii  qualified  voters  and  tax-payers 
o{  Jasper  county,  setting  forth  that  it  has  become  necessary  to  incur 
an  indebtedness  for  the  purpose  of  building  court-houses,  in  excess 
of  the  revenue  oi  Jasper  county  provided  for  any  one  year  as  limited 
by  law;  and  that  Carthage,  the  county  seat  oi  Jasper  county,  has 
voted  %50,000  to  be  used  in  conjunction  -w'xth  Jasper  county  for  the 
building  of  a  court-house  to  be  used  jointly  as  a  court-house  and  city 
hall,  said  city  to  \\a.vefour  rooms  in  such  building,  the  location  of 
the  same  to  be  designated  by  the  county  court,  to  be  used  for  city 
offices;  and  that  the  citizens  of  the  city  oi  Joplin,  of  ^d^d  Jasper 
county,  have  agreed  to  furnish  the  county  a  site  for  the  building  of 
a  court-house,  and  make  the  county  a  good  and  valid  title  thereto, 
provided  the  county  will  build  thereon  a  court-house  with  necessary 
offices  for  the  terms  oi  the.  circuit  coMrt  holden  aX.  Joplin;  and  praying 
that  an  election  be  held  for  the  purpose  of  submitting  to  the  qualified 
voters  oi  Jasper  county,  Missouri,  a  proposition  to  incur  an  indebt- 
edness of  seventy  thousand  dollars  ($76>,6>^0),  for  the  purpose  of  build- 
ing such  court-houses;  fifty  thousand  do\\a.rs  ($50,000)  oi  which  is  to 
be  used  with  fifty  thousand  dollars  {%50,000)  furnished  by  the  said  city 
of  Carthage  in  building  a  court-house  in  said  city  of  Carthage,  the 
county  seat  of  said  county,  and  twenty  thousand  dollars  (^0,000)  to 

1.  This  order  was  set  aside  because  the  election  was  illegally  held. 
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be  used  in  building  a  court-house  in  the  city  of  Joplin,  upon  said  city 
furnishing  a  site  upon  which  to  build  the  same  satisfactory  to  the 
county  court,  and  making  to  the  county  a  good  and  sufficient  title 
thereto,  said  indebtedness  to  be  paid  by  the  direct  levy  of  taxes  for 
that  purpose  in  three  equal  instalments  during  three  years. 

And  it  appearing  to  the  satisfaction  of  the  court  that  said  petition 
is  signed  by  more  than  one  hundred  Q^dXx^^d  voters  and  tax-payers  of 
Jasper  county,  and  that  said  petition  fully  sets  forth  the  object  and 
purpose  for  which  said  election  is  to  be  held;  and  that  the  indebt- 
edness sought  to  be  incurred  is  to  be  paid  by  the  direct  levy  of  taxes 
in  three  years;  and  the  matter  being  by  the  court  seen,  heard  and 
fully  understood,  it  is,  therefore,  ordered  by  the  court  that  an  elec- 
tion be  held  at  the  several  voting  precincts  in  Jasper  county  on  Tues- 
day^ the  fourteenth  day  oi  July,  i891,  for  the  purpose  of  voting  on  the 
proposition  of  incurring  an  indebtedness  in  said  county  of  seventy 
thousand  dollars  {$70,000)  for  the  building  of  court-houses;  f/ty  thou- 
sand dollars  {%50,000,  of  which  is  to  be  used  with  fifty  thousand  dollars 
(%50,000)  furnished  by  the  city  of  Carthage,  for  the  building  of  a 
court-house  and  city  hall  jointly  by  said  county  and  the  city  of  Carth- 
age; the  said  city  to  have  four  rooms  in  said  building,  the  location 
of  the  same  to  be  designated  by  the  county  court,  to  be  used  for  city 
offices ;  and  the  remaining  $30,000  of  said  amount  to  be  used  in  build- 
ing a  court-house  at  Joplin  with  necessary  offices  for  the  terms  of  the 
circuit  court  holden  at  said  city,  on  a  site  furnished  by  the  citizens  of 
said  city  of  Joplin,  and  a  good  and  sufficient  title  to  the  same.  Also 
to  increase  the  tax  levy  of  twenty-five  cents  on  each  %100  valuation, 
for  three  years,  in  excess  of  the  revenue  provided  for  and  limited  by 
law  for  any  one  year,  to  pay  for  the  same. 

And  that  the  form  of  the  ballots  used  at  said  elections  be  as  fol- 
lows, viz.:  "In  favor  of  an  indebtedness  of  $70,000  for  the  purpose 
of  building  two  court-houses,  and  of  an  increase  of  the  tax  levy  of 
twenty-five  cents  on  the  $100  valuation  for  three  years,  to  pay  for  the 
same.  Yes,"  and  **  In  favor  of  an  indebtedness  of  $70,000  for  the  pur- 
pose of  building  two  court-houses,  and  of  an  increase  of  the  tax  levy 
of  twenty-five  cents  on  the  %100  valuation  for  three  years  to  pay  for 
the  same.  No." 

And  it  is  further  ordered  that  the  clerk  of  this  court  give  twenty 
days  notice  of  said  election,  by  publication  in  the  "  Carthage  Banner," 
at  least  twenty  days  prior  to  the  saXd  fourteenth  day  oi  July,  a.  d. 

3.  Order  that  County  Attorney  Petition  Court  to  Make  an 
Order  Commandingr  the  County  Court  to  Assess,  Levy 
and  Collect  a  Special  Tax. 

Form  No.  19748. 

(Precedent  in  Gaston  v.  Lamkin,  115  Mo.  27.)' 
[(^Title  of  court  and  proceeding.)]^ 

1.  This  order  was  set  aside  because  2.  The  matter  to  be  supplied  within 
the  election  was  illegally  held.  []  will  not  be  found  in  the  reported  case. 
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Whereas,  the  legally  qualified  voters  oi  Jasper  county,  Missouri^ 
in  pursuance  of  an  order  of  the  court  calling  for  a  special  election, 
in  compliance  with  a  petition  of  not  less  than  one  hundred  tax-paying 
citizens  of  soXd  Jasper  county,  did  on  Tuesday,  X\\q  fourteenth  day  of 
July,  iS91,  by  a  two-thirds  majority,  vote,  elect  and  decide  to  create 
an  indebtedness  of  ^70,000  for  the  purpose  of  building  t7vo  court- 
houses, and  for  an  increase  of  the  tax  levy  of  twenty-five  cents  on  the 
%100  valuation,  for  three  years  to  pay  the  same;  said  tax  to  be  levied 
upon  all  the  taxable  property,  real,  personal,  merchandise,  railroad 
and  telegraph  companies,  and  all  licenses  made  taxable  by  law, 
within  the  limits  of  said  Jasper  county,  and  it  appearing  to  the  satis- 
faction of  the  court  that  there  exists  a  necessity  for  the  assessment, 
levy  and  collection  of  a  special  tax  in  said  Jasper  county,  as  above 
set  forth,  for  the  building  of  two  court-houses  as  specified  in  the 
order  of  the  court;  it  is,  therefore,  ordered  by  the  court  ^hdX  James 
H.  Dryden,  prosecuting  attorney  of  Jasper  county,  petition  the  cir- 
cuit court  or  the  judge  thereof,  in  vacation,  to  make  an  order  com- 
manding the  county  court  to  assess,  levy  and  collect  said  special  tax 
of  twenty-five  cents  on  the  %100  valuation,  as  voted  for  by  said  voters 
oi  Jasper  county. 

4.  Order  that  County  Court  Assess,  Levy  and  Collect 
Special  Tax, 

Form  No.  19749. 

(Precedent  in  Gaston  v.  Lamkin,  115  Mo.  28.)' 

\{Title  of  court  and  cause.y^ 

Now  on  this  twenty-fifth  day  oi  July,  iS91,  is  presented  to  me,  the 
undersigned  judge  of  the  circuit  court  oi  Jasper  county,  Missouri,  by 
James  H.  Bryden,  prosecuting  attorney  oi  Jasper  county,  Missouri,  a 
petition  accompanied  by  a  certified  order  of  the  county  court  of  said 
county,  praying  for  an  order  commanding  and  directing  the  county 
court  of  Jasper  county,  Missouri,  to  assess,  levy  and  collect  a  tax  for 
the  purpose  of  building  two  court-houses  as  set  forth  in  his  petition, 
on  the  taxable  property  within  the  limits  of  Jasper  county,  Missouri, 
and  it  appearing  that  there  has  been  a  petition  of  not  less  than  one 
hundred  tax-paying  citizens  of  Jasper  county,  praying  the  county 
court  to  submit  a  proposition  to  the  qualified  voters  of  Jasper 
county,  Missouri,  to  create  an  indebtedness  of  %70,000  for  the  pur- 
pose of  building  ttvo  court-houses,  and  of  an  increase  of  the  tax  levy 
of  twenty-five  cents  on  the  %100  valuation,  for  three  years,  to  pay  the 
same;  $50,000  of  said  money  to  be  used  with  a  like  sum  furnished 
by  the  city  of  Carthage  for  the  building  of  a  court-house  on  the 
public  square  at  Carthage,  the  county  seat  oi  Jasper  county,  the  said 
city  of  Carthage  to  have  the  use  of  four  rooms  in  said  court-house; 
and  %20,000  of  said  $70,000  to  be  used  in  building  a  court-house  at 

1.  This  order  was  set  aside  because  2.  The  matter  to  be  supplied  within 
the  election  was  illegally  held.  [  ]  will  not  be  found  in  the  reported  case. 
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Joplin  on  a  site  to  be  furnished  the  county  by  that  city;  and  that  at 
an  election  held  in  said  Jasper  county  in  pursuance  to  the  petition 
of  said  tax-paying  citizens,  and  in  pursuance  to  an  order  of  the 
county  court  of  said  Jasper  county,  based  upon  said  petition,  on  Tues- 
day, the  fourteenth  day  oi  July,  iS91,  it  was  decided  by  a  two-thirds 
majority  of  the  qualified  voters  voting  at  said  election  to  create  said 
indebtedness  of  %10,000,  and  an  increase  of  the  tax  levy  of  twenty-five 
cents  on  the  %100  valuation  for  three  years  to  pay  the  same,  voted  in 
favor  of  said  proposition;  and  it  further  appearing  that  there  exists 
a  necessity  for  the  assessment,  levy  and  collection  of  said  tax  in  said 
county,  in  addition  to  the  taxes  authorized  to  be  levied  and  col- 
lected by  section  7655  of  the  Revised  Statutes  of  Missouri,  and  the 
assessment,  levy  and  collection  of  said  taxes  will  not  be  in  conflict 
with  the  constitution  and  laws  of  this  state. 

It  is,  therefore,  ordered  by  me,  said  judge  in  vacation,  that  said 
county  court  of  Jasper  county,  Missouri,  be  and  it  is  hereby  directed 
and  commanded  to  have  assessed,  levied  and  collected  said  court- 
house taxes  as  prayed,  and  in  accordance  with  the  vote  so  had  and 
the  law  governing  the  same;  and  this  order  being  a  continuing  order 
for  the  assessment,  levy  and  collection  of  twenty-five  cents  of  the 
%100  valuation,  for  the  years  \2>91,  j892  and  i893,  respectively. 

Given  under  my  hand,  this  the  day  and  year  above  written. 

M.  G.  McGregor, 
Judge  of  circuit  court  oi  Jasper  county,  Missouri. 

5.  Oath  of  Commissioners  Appointed  to  Assess  Special  Tax. 

Form  No.  19750. 

(Precedent  in  New  York,  etc.,  R.  Co.  v.  Kearney  Tp.,  55  N.  J.  L.  467.)' 

Hudson  county,  state  of  Neiv  Jersey,  ss.  —  Whereas  Charles  Smith, 
Jeptha  Zelliff  znd.  John  Hoimack  were,  on  the  nth  day  of  May,  iS92, 
duly  appointed,  by  resolution,  by  the  board  of  township  committee 
of  the  township  of  Kearney,  as  commissioners  to  make  an  assess- 
ment of  the  benefits  conferred  on  any  lands  and  real  estate  by  reason 
of  the  grading,  curbing,  guttering  and  flagging  of  Midland  avenue, 
in  the  township  of  Kearney,  now,  the  said  Charles  Smith,  Jeptha 
Zelliff2indijGhnJIoimack,he.\ng  duly  sworn  according  to  law,  on  oath 
saith,  that  they  are  not  interested  in  the  aforesaid  improvement,  and 
do  not,  nor  does  either  of  them,  own  any  property  along  the  line 
thereof;  that  they  are  freeholders  resident  in  the  township  of  Kear- 
ney, and  that  they  will  faithfully  execute  the  duties  devolving  upon 
them  as  commissioners  as  aforesaid. 

Charles  Smith, 
Jeptha  Zelliff, 
John  Hoimack. 
Subscribed  and  sworn  before  me  this  2Jtth  day  of  May,  \892. 

William  Smith,  Township  Clerk. 

1.  It  was  held  that  the  oath  was  in  accordance  with  the  statute. 
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6.  Complaint  to  Compel  Officer  to  Make  Tax  Levy  to  Pay 

Debt. 

Form  No.  19751. 

(Precedent  in  Bufifalo  School  Furniture  Co.  v.  School  Dist's.  No's  4,  30,  40, 

7  Kan.  App.  797.)' 

[(^Commencement  as  in  Form  No.  5917.')]^ 

Comes  now  the  above-named  plaintiff  and  shows  to  the  court,  as 
and  for  its  cause  of  action  herein  (which  is  the  same  as  set  forth 
in  the  original  petition  filed  in  this  court  on  August  15,  iS94),  that  it 
is  now,  and  has  been  at  all  the  times  hereinafter  mentioned,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  JVest  Virginia;  that  on  the  9tk  day  of  August,  \B87,  and 
for  a  long  time  prior  thereto,  there  was  a  municipal  corporation  duly 
organized  and  existing  under  the  laws  of  the  state  of  Kansas,  known 
as  school  district  No.  29  of  Gray  county,  Kansas,  and  that  on  the 
20th  day  oi  August,  iS87,  the  said  last  named  municipal  corporation 
was  duly  officered,  and  that  If.  B.  Henderson  was  the  director,  J.  K. 
Sayer  was  the  clerk  and  Benton  Heath  was  the  treasurer  thereof; 
that  on  the  20th  day  oi  August,  iS87,  the  said  school  district  No.  29, 
by  its  board,  composed  of  the  officers  above  named,  purchased  of 
the  National  School  Furniture  Company  school  furniture  and  school 
goods  to  the  value  of  ^00,  and  said  company  having  presented  its 
bill  and  voucher  therefor,  exhibiting  the  indebtedness  to  said  dis- 
trict, said  district  board,  in  the  manner  provided  by  law,  they  then 
and  there  being  in  session,  did  allow  said  bill  and  did  issue  the  order 
of  said  school  district  No.  29,  and  of  said  board  aforesaid,  for  said 
sum  of  '^00,  payable  out  of  any  funds  in  the  possession  of  the 
treasurer  of  said  school  district  raised  or  appropriated  for  school 
purposes,  and  the  same  was  signed  by  the  director  and  clerk  thereof 
and  directed  to  the  treasurer  of  said  school  district  No.  29.  That 
at  all  the  times  hereinbefore  mentioned  the  National  School  Furniture 
Company  was  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  state  of  West  Virginia,  and  that  said  last  named  corpora- 
ation,  for  value  received,  prior  to  the  beginning  of  this  suit,  sold, 
assigned  and  indorsed  said  order  to  this  plaintiff,  by  Thomas  B. 
Severy,  the  treasurer  thereof,  said  treasurer  being  duly  authorized  to 
do  so;  that  said  school  district  No.  29  aforesaid  ordered  said  school 
furniture  and  said  school  goods,  and  appropriated  the  same  to  its 
uses;  that  thereafter,  and  on  or  about  February  1,  1888,  the  territory 
composing  said  school  district  No.  29  was  divided  into  and  formed 
school  districts  Nos.  4,  30  and  40  of  the  present  school  districts  of 
said  county  and  state,  and  that  the  territory  and  inhabitants  of  said 
last  named  school  districts  were  and  are  identical  with  those  of 
school  district  No.  29  at  the  time  of  the  purchase  of  said  school  fur- 
niture and  school  goods;  that  said  order  was  not  paid,  either  in 
whole  or  in  part,  by  said  former  school  district  No.  29,  and  that  it 

1.  It  was  held  that  the  trial  court  2.  The  matter  to  be  supplied  within 
erred  in  sustaining  a  demurrer  to  this  [  ]  will  not  be  found  in  the  reported 
petition.  case. 
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made  no  provision  for  the  payment  thereof,  except  that  said  school 
districts  Nos.  Jf.,  30  and  JfO  received  the  property  of  said  former 
school  district  No.  29;  that  said  order  which  is  now  held  and  owned 
by  said  plaintiff  has  been  presented  for  payment  to  the  treasurers  of 
said  districts  Nos.  4.  ^0  and  Jfi  and  that  payment  has  been  refused, 
and  that  neither  of  said  school  districts  ^  30  and  Jfi  has  ever  made 
any  levy,  special  or  otherwise,  for  the  purpose  of  raising  funds  to 
pay  the  indebtedness  due  as  aforesaid  for  school  furniture  and  school 
goods,  or  any  part  thereof,  notwithstanding  it  was  their  legal  duty 
to  do  so  not  later  than  March  i,  x%90^  and  particularly  on  said 
named  date  it  was  their  duty  to  pay  said  $5Cd,  but  wherein  they 
have  wholly  failed;  that  prior  to  iDringing  this  suit,  and  since 
March  1,  i890,  the  plaintiff,  by  its  attorney,  has  demanded  payment, 
but  defendants  refused  to  pay  or  make  a  levy  for  any  part  thereof, 
and  a  reasonable  time  has  elapsed  in  which  defendants  could  have 
raised  said  money  prior  to  the  bringing  of  this  action,  but  they  have 
at  all  times  refused  to  do  their  duty  aforesaid. 

Plaintiff  avers  that  said  school  districts  Nos.  4»  <5^  and  4^^  are  the 
legal  successors  of  said  former  school  district  No.  29  of  said  county 
and  state,  and  as  such,  and  in  virtue  of  the  facts  hereinbefore  stated, 
are  liable  to  this  plaintiff  for  the  amount  of  said  order  and  legal 
interest  thereon  for  said  school  furniture  and  school  goods. 

Plaintiff  further  says  that  the  present  school  district  No.  29  of 
said  county  and  state  is  not  the  same  district,  territory  or  population 
as  comprised  the  district  No.  29  which  was  in  existence  upon  the 
^rsi  day  of  February,  i886. 

A  true  and  correct  copy  of  said  order,  together  with  all  the 
indorsements  thereon,  is  attached  herein  and  made  a  part  hereof,  as 
exhibit  'M." 

Wherefore  plaintiff  prays  for  judgment  against  said  defendants, 
and  that  the  officers  of  the  various  boards  of  school  districts  Nos.  4t 
SO  and  Jfi  be  compelled  to  make  a  levy  to  pay  said  indebtedness  and 
interest,  and  for  the  costs  of  this  action. 

[(^Signature  of  attorney  and  verification  as  in  Form  Ho.  5917.')Y- 


7.  Notice  by  State  Revenue  Agent  to  Assessor  to  Assess 
Property  that  has  Escaped  Taxation. 

Form  No.  19752. 
(Precedent  in  Vicksburg  Bank  v.  Adams,  74  Miss.  181.) 
Notice  to  Assess. 
To  the  Assessor  and  Collector  of  the  City  of  Vicksburg,  Miss.: 

You  will  take  notice,  and  you  are  hereby  notified,  that  the  follow- 
ing described  property  in  your  said  county,  to  wit:  Vicksburg  Bank, 
belonging  to  and  owned  by  E.  S.  Butts,  president,  and  If.  C.  Kuyken- 
dall,  vice-president,  et  al.,  has  escaped  taxation  during  the  years  of 
\Z86,  1 857,  1888,  iS89,  by  reason  of  its  not  being  assessed. 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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You  are,  by  virtue  of  an  act  of  the  legislature  of  the  state  of 
Mississippi,  approved  February  7,  1894,  entitled  "An  act  to  provide 
for  the  election  of  a  state  revenue  agent,  to  prescribe  his  powers 
and  duties,  and  to  repeal  §§  4187,  4190,  4192,  4193  and  4195,  ch. 
126,  annotated  code  of  Mississippi,"  now  notified  and  required,  within 
ten  days  hereafter,  to  make  the  proper  assessment  of  said  property 
by  way  of  an  additional  assessment  on  the  roll  or  tax  list  in  your 
hands,  and  to  give  ten  days'  notice,  in  writing,  to  said  E.  S.  Butts, 
president,  et  al.,  whose  property  is  so  assessed,  and  also  to  notify, 
in  writing,  the  mayor  and  board  of  aldermen  of  the  city  of  Vicksburg 
of  said  assessment. 

Herein  fail  not,  under  penalties  imposed  b)'  said  act. 

Witness  my  signature  this  nineteenth  day  of  May,  i89^. 

Wirt  Adams,  State  Revenue  Agent. 

11.  COLLECTION  OF  TAXES, 

1.  Warrant. 

a.  In  General. 

Form  No.  19753.' 
State  of  Colorado,       \ 
County  of  Arapahoe.  ) 
To  William  Blackford,  Bailiff: 

You  are  hereby  directed  and  authorized  to  distrain  the  goods  and 
chattels  of  Richard  Hoe  wherever  they  may  be  found  in  this  county, 
where  the  said -^/V/i«;r^ -/^(?^  resides,  for  the  sum  oi  one  hundred  and 
fifty  dollars  and  tiventy-five  cents,  being  the  amount  of  taxes  and 
interest  assessed  and  levied  against  the  said  Richard  Roe  for  the  year 
\W8,  together  with  all  necessary  costs  in  and  about  the  premises, 
and  ten  per  cent,  on  said  amount  as  commission. 

This  shall  be  your  sufficient  warrant  for  so  doing. 

Given  under  my  hand  and  seal  this  fifteenth  day  of  July,  a.  d. 
\Z98. 

(seal)  George  Peabody,  County  Treasurer. 

Form  No.  19754.'' 

(Conn.  Gen.  Stat.  (1902),  §  2412.) 

To  John  Doe,  collector  of  taxes  of  the  {Ilefe  insert  the  name  of  the 
community  laying  the  tax),  in  the  county  of  Hartford,  greeting: 
By  authority  of  the  state  of  Connecticut,  you  are  hereby  commanded 
forthwith  to  collect  of  each  person  named  in  the  annexed  list  his 
proportion  of  the  same,  as  therein  stated,  being  a  tax  laid  by  (jjame 
of  community'),  on  the  tenth  day  of  April,  a  d.  196*,?.  And  you  are  to 
pay  the  amount  of  said  tax,  less  abatements,  and  less  taxes  the  lien 
for  which  has  been  continued  by  certificate,  to  the  treasurer  of  said 

1.  Colorado.  —  Mills'  Anno.  Stat.  2.  Connecticut.  — G&n.  Stat.  (1902),  § 
(1891),  §  3771-  2412. 
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{name  of  the  community),  on  or  before  the  tenth  day  oi  July,  a.  d. 
19O5.  And  if  any  person  fails  to  pay  his  proportion  of  said  tax, 
upon  demand,  you  are  to  levy  upon  his  goods  and  chattels,  and  dis- 
pose of  the  same  as  the  law  directs;  and  after  satisfying  said  tax  and 
the  lawful  charges,  return  the  surplus,  if  any,  to  him;  and  if  such 
goods  and  chattels  do  not  come  to  your  knowledge,  you  are  to  levy 
upon  his  real  estate,  and  sell  enough  thereof  to  pay  his  tax  and  the 
costs  of  levy,  and  give  to  the  purchaser  a  deed  thereof,  or  take  the 
body  of  said  person,  and  him  commit  unto  the  keeper  of  the  jail  of 
said  county  within  the  prison,  who  is  hereby  commanded  to  receive 
and  safely  keep  him  until  he  shall  pay  said  sum,  together  with  your 
fees,  or  be  discharged  in  due  course  of  law. 

Dated  at  Hartford,  this  tenth  day  oi  June,  igOS. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19755. 
(Precedent  in  Doremus  v.  People,  173  III.  66.)' 
State  of  Illinois,  ) 
County  of  Cook.    \ 

The  People  of  the  State  of  Illinois  to  the  Collector  of  the  City  of 
Chicago,  Greetmg: 

You  are  hereby  commanded  to  make,  levy  and  collect,  or  cause  to 
be  made,  levied  and  collected,  in  the  manner  provided  by  law,  of  the 
several  lots,  blocks,  pieces,  tracts  or  parcels  of  land  mentioned  or 
described  in  the  foregoing  special  assessment  roll,  the  several  sums 
of  money  set  opposite  said  lots,  blocks,  pieces  or  parcels  of  land, 
respectively,  the  several  sums  of  money  being  payable  as  follows: 
The  several  sums  or  amounts  included  in  the  column  marked  First 
Instalment  are  due  and  payable  from  and  after  confirmation,  without 
interest;  the  several  sums  or  amounts  included  in  the  columns  marked 
Second  Instalment,  Third  Instalment,  Fourth  Instalment  and  Fifth 
Instalment,  are  due  and  payable  at  the  same  time  as  the  state  and 
county  taxes  of  the  years  \Z9Jf.,  i895,  i896  and  iS97,  respectively, 
with  interest  at  the  rate  of  six  per  cent,  per  annum,  as  provided  by 
law.     And  for  so  doing  this  shall  be  your  sufficient  warrant. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  said  County  Court,  at  my  office  in  the  city  of  Chicago,  in 
said  county,  this  sixteenth  day  oi  June,  a.  d.  i2>9S. 

(seal)  Henry  Wulff, 

Clerk  of  the  County  Court. 

Form  No.  19756.' 

(Ky.  Stat.  (1894),  §  3001.) 

The  Commonwealth  of  Kentucky  to  the  Tax  Receiver  of  the  City  of 

Louisville,  Greeting: 

We  command  you,  by  distraint,  to  make  of  the  goods  and  chattels 

of  Richard  Roe  {person   assessed),  by  cash    sale,    the   sum   of  ^100 

{amount  of  tax-bill  or  balance  of  tax-bill),  due  for  taxes  to  the  city  of 

1.  This  warrant  was  held  sufficient.  2.  Kentucky.  —  Stat.   (1894],    §    4148 

et  ieq. 
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Louisville,  as  per  tax-bill  number  Jf26,  together  with  interest  at  the 
rate  of  one-Jialf  of  one  per  cent,  per  month,  or  fraction  of  month, 
from  \h&  first  oi  May  last  past,  a.nd  five  per  cent,  penalty  on  the  prin- 
cipal sum  (up  to  t/iree  hundred  dollars,  and  one  per  cent,  on  the  resi- 
due), and  return  this  warrant  with  your  doings  thereunder  on  or 
before  November  first,  a.  d.  \W8. 

Given  under  my  hand  this  first  day  (or,  if  the  first  be  Tuesday, 
second^  oi  August,  i898. 

George  Peabody,  Comptroller. 

Form  No.  19757.' 

(Me.  Laws  (1893),  c.  273.) 

Waldo  county,  ss.  William  Blackford,  constable  (or  collector')  of  the 
town  oi  Freedom,  within  the  county  of  Waldo,  Greeting: 
In  the  name  of  the  state  of  Maine,  you  are  hereby  required  to 
levy  and  collect  of  such  of  the  several  persons  named  in  the  list 
herewith  committed  unto  you,  his  respective  proportion  therein  set 
down,  of  the  sum  total  of  such  list  amounting  in  the  aggregate  to 
four  hundred  dollars  and  fifty  cents,  it  being  the  unpaid  portion  of 
the  taxes  assessed  in  the  town  of  Freedom,  for  the  year  \Z96,  for 
state,  county  and  town  purposes,  and  to  pay  the  same  to  George 
Peabody,  treasurer  of  said  town  of  Freedom,  or  to  his  successor  in 
office,  and  to  complete  and  make  an  account  of  your  collections  of 
the  whole  sum  on  or  before  the  first  day  of  May  next.  And  if  any 
person  refuses  or  neglects  to  pay  the  sum  which  he  is  assessed  in 
said  list,  you  will  distrain  his  goods  or  chattels  to  the  value  thereof. 
And  in  making  such  distress,  and  for  want  of  goods  and  chattels, 
whereon  to  make  distress,  except  such  as  are  exempt  by  the  pro- 
visions of  section  one  hundred  and  twenty-two  of  chapter  six  of  the 
Revised  Statutes,  you  will  in  all  matters  proceed  as  prescribed  in 
section  one  hundred  and  twenty-two  of  chapter  six  of  the  Revised 
Statutes  as  fully  as  if  the  same  were  herein  set  forth. 

Given  under  our  hands,  by  virtue  of  the  law  in  such  cases  made 
and  provided,  this  tenth  day  oi  January,  in  the  year  of  our  Lord 
eighteen  hundred  and  ninety-six. 

John  Doe,      '\ 

John  Den,     >  Assessors. 

John  Jones,  ) 

Form  No.  i  9  7  5  8 .« 

(Me,  Laws  (i8gi),  c.  13&.  §  5,) 

Waldo  County,  ss.  William  Blackford,  constable  or  collector  of  the 
town  of  Belfast,  within  the  county  of  Waldo,  Greeting: 
In  the  name  of  the  state  of  Maine,  you  are  hereby  required  to 
levy  and  collect  of  each  of  the  several  persons  named  in  the  list 
herewith  committed  unto  you,  his  respective  proportion  therein  set 
down,  of  the  sum  total  of  such  list,  it  being  said  town's  proportion 
of  the  state  tax  for  the  year  i897;  and  to  transmit  and  pay  the  same 

1.  Maine.  —  Laws  (1893),  c.  273.  2.  Maine.  —  Laws  (1891),  c.  136,  §  5. 
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to  George  Peabody,  the  treasurer  of  your  town,  or  to  his  successor  in 
office,  and  to  complete  and  make  an  account  of  your  collections  of 
the  whole  sum  on  or  before  the  tenth  day  of  April  next.  And  if  any 
person  refuses  or  neglects  to  pay  the  sum  which  he  is  assessed  in 
said  list,  you  shall  distrain  his  goods  or  chattels  to  the  value  thereof, 
and  keep  the  distress  so  taken  iox  four  days  at  the  cost  and  charge 
of  the  owner;  and  if  he  does  not  pay  the  sum  so  assessed  within  said 
four  days,  then  you  shall  sell  at  public  vendue  such  distress  for  pay- 
ment thereof  with  charges;  first  giving  forty-eight  hours'  notice 
thereof  by  posting  advertisements  in  some  public  place  in  the  town 
{or plantation,  as  the  case  may  be);  and  the  overplus  arising  by  such 
sale,  if  any,  beyond  the  sum  assessed  and  the  necessary  charges  of 
taking  and  keeping  the  distress,  you  shall  immediately  restore  to  the 
owner;  and  for  want,  for  twelve  days,  of  goods  and  chattels,  whereon 
to  make  distress,  except  implements,  tools  and  articles  of  furniture 
exempt  from  attachment  for  debt,  you  shall  take  the  body  of  such 
person  so  refusing  or  neglecting  and  him  commit  to  the  jail  of  the 
county,  there  to  remain  until  he  shall  pay  the  same,  or  such  part 
thereof  as  is  not  abated  by  the  assessors  for  the  time  being  or  the 
county  commissioners  of  said  county. 

Given  under  our  hands,  by  virtue  of  a  warrant  from  the  treasurer 
aforesaid,  this  first  day  oi  fanuary^  eighteen  hundred  and  ninety' 
seven. 

John  Doe,     ) 

John  Den,     V  Assessors. 

John  Jones.  ) 

Form  No.  19759.' 

(Neb.  Comp.  Stat.  (1899),  §  883.) 

In  the  name  and  by  the  authority  of  the  State  of  Nebraska. 
To  George  Peabody,  city  treasurer  of  the  city  of  Omaha,  in  said  state: 

You  are  hereby  commanded  to  collect  from  each  of  the  persons 
and  corporations  named  in  the  annexed  tax-list,  and  of  the  owners 
of  the  real  estate  described  therein,  the  taxes  set  down  in  such  list 
opposite  their  respective  names,  and  the  several  parcels  of  land 
described  therein;  and  in  case  any  person  or  corporation,  upon  whom 
any  such  tax  or  sum  is  imposed,  or  who  by  law  is  required  to  pay 
the  same,  shall  refuse  or  neglect  to  pay  the  full  amount  thereof 
before  \h&  first  day  oi  July  next,  you  are  to  levy  and  collect  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  the  person  or  cor- 
poration so  taxed,  as  are  by  law  required  to  pay  such  tax. 

(seal)        Calvin  Clark,  Tax  Commissioner  of  the  City  of  Omaha. 

Form  No.  19760. 

(Precedent  in  The  Collection  of  Poll-Tax,  21  R.  I.  584.)' 

State  of  Rhode  Island  and  Providence  Plantations. 
To  the  collector  of  taxes  of  the  town  of  Newport  for  the  year  \90Zy 
Greeting: 

1,  Nebraska,  —  Comp.  Stat.  (1899),  §  2,  This  form  was  recommended  by 
883.  the  court. 
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You  are  hereby  commanded  to  proceed  and  collect  from  the  per- 
sons named  in  the  copy  of  the  assessment  of  taxes  of  the  assessors 
of  taxes  of  the  town  of  Newport^  for  the  year  19^^,  to  which  this 
warrant  is  affixed,  the  several  sums  of  money  therein  expressed  of 
the  persons  liable  therefor  by  \.\\&  first  day  of  April,  a.  d.  196*^,  the 
time  directed  by  the  town,  and  to  pay  over  the  same  to  me  or  to 
my  successor  in  office.  And  if  any  person  against  whom  a  tax 
is  therein  assessed  shall  neglect  or  refuse  to  pay  the  same  for  thirty 
days  after  the  same  is  due,  you  shall  demand  the  same  of  such  per- 
son with  twenty-five  cents  for  the  cost  of  such  demand;  and  if  any 
such  person  upon  whom  demand  is  made  as  aforesaid  shall  neglect 
or  refuse  to  pay  such  tax,  together  with  the  cost  of  making  such 
demand,  within  five  days  after  the  date  of  such  demand,  then  you 
shall,  unless  said  tax  has  been  remitted  according  to  law,  levy  upon 
the  body  of  such  person  and  commit  him  to  jail  in  the  county  of 
Providence,  there  to  remain  until  he  shall  pay  such  tax  and  all  legal 
costs,  or  be  discharged  therefrom  in  due  course  of  law. 

And  for  so  doing  this  shall  be  your  warrant.     Hereof  fail  not. 

Witness  {concluding  as  in  Form  No.  8722). 

Form  No.  1 9  7  6 1 . 

(Vt.  Stat.  (1894),  §  5417,  No.  34.) 

State  of  Vermont,      ) 
Orleans  County,  ss.  \ 

To  George  Peabody,  Collector  of  the  town  of  Salem,  in  the  county  of 
Orleans,  Greeting: 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  commanded 
to  levy  and  collect  of  the  several  persons  named  in  the  foregoing  list 
herewith  committed  to  you  the  sum  of  money  annexed  to  the  name 
of  each  person  respectively,  and  five  cents  added  to  each  such  sum 
for  this  warrant,  with  your  own  fees,  and  pay  the  same  to  the  treas- 
urer of  the  town  of  Salem  on  or  before  sixty  days  from  the  date  hereof, 
and  if  any  person  neglects  or  refuses  to  pay  such  sums,  with  your 
fees,  you  are  hereby  commanded  to  distrain  the  goods  and  chattels 
of  such  delinquent  person,  and  the  same  dispose  of  according  to 
law,  for  the  satisfying  of  the  said  sum,  with  your  own  fees;  and  for 
want  thereof  you  are  hereby  commanded  either  to  extend  this  war- 
rant for  the  collection  of  said  sum  so  assessed  against  such  delin- 
quent person,  with  costs,  upon  any  land  in  this  state  belonging  to 
such  delinquent,  according  to  law,  or  to  take  the  body  of  such  delin- 
quent person,  and  him  commit  to  the  keeper  of  the  jail,  in  the  county 
of  Orleans  {or  such  other  jail  as  the  law  directs)  within  said  jail,  who  is 
hereby  commanded  to  receive  such  person,  and  him  safely  keep  until 
he  pays  said  sum  so  assessed  with  legal  costs,  together  with  your 
own  fees,  or  is  released  according  to  law. 

Fail  not,  but  service  and  return  make  according  to  law. 

Dated  at  Salem,  in  the  county  of  Orleans,  this  first  day  of  June^ 
A.  D.  \^00. 

Abraham  Kent,  Justice  of  the  Peace. 
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Form  No.  19762. 

(Vt.  St.  (1894).  §  5417.  No.  33.) 
State  of  Vermont,  ) 
Windsor,  ss.  f 

To  George  Peabody,  Collector  of  the  Town  of  Fomfret,  in  the  County 
of  Windsor  (or  To  the  Collector  of  School  District  No.  12,  highway 
or  other  taxes,  as  the  case  may  be),  Greeting: 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  levy  and  collect  of  the  several  persons  named  in  the  list 
herewith  committed  to  you,  the  sum  of  money  annexed  to  the  name 
of  each  person  respectively,  and  pay  the  same  to  the  treasurer  of 
the  town  of  Pom/ret  (or  to  such  other  person  appointed  to  receive  the 
same,  as  the  case  may  be\  on  or  before  the  twenty-first  day  of  Septem- 
ber, and  if  any  person  neglects  or  refuses  to  pay  the  sum  in  which 
he  is  assessed  in  said  list,  you  are  hereby  commanded  to  distrain  the 
goods  and  chattels  of  such  delinquent  person,  and  the  same  dispose 
of  according  to  law,  for  the  satisfying  of  the  said  sum,  with  your 
own  fees;  and  for  want  thereof  you  are  hereby  commanded  either  to 
extend  this  warrant  for  the  collection  of  said  sum  so  assessed  against 
such  delinquent  person,  with  costs,  upon  any  land  in  this  state 
belonging  to  such  delinquent,  according  to  law,  or  to  take  the  body 
of  such  delinquent  person  and  him  commit  to  the  keeper  of  the  jail, 
in  the  county  of  Windsor,  or  such  other  jail  as  the  law  directs,  within 
said  jail,  who  is  hereby  commanded  to  receive  such  person,  and  him 
safely  keep  until  he  pays  said  sum  so  assessed  with  legal  costs, 
together  with  your  own  fees,  or  as  released  according  to  law. 

Given  under  my  hand,  at  Woodstock,  this  second  day  of  September, 
A.  D.  i897. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  19763. 

(Wis.  Stat.  (1898),  §  1081.)' 

The  state  of  Wisconsin  to  George  Peabody,  treasurer  of  the  town  of 
Waukechon,  in  the  county  of  Shawano: 
You  are  hereby  commanded  to  collect  from  each  of  the  persons 
and  corporations  named  in  the  annexed  tax-roll,  and  from  the 
owners  or  occupants  named  of  the  real  estate  described  therein,  the 
taxes  set  down  in  such  roll,  opposite  to  their  respective  names,  and 
to  the  several  parcels  of  land  therein  described;  and  in  case  any 
person  or  corporation  upon  whom  any  such  sum  or  tax  is  imposed, 
shall  refuse  or  neglect  to  pay  the  same,  you  are  to  levy  and  collect 
the  same  by  distress  and  sale  of  the  goods  and  chattels  of  the  per- 
son or  corporation  so  taxed,  and  out  of  the  moneys  so  to  be  col- 
lected, after  deducting  your  fees,  you  are  first  to  pay  to  the 
treasurer  of  said  county,  on  or  before  the  last  Monday  in  January  next, 
the  sum  of  two  thousand  dollars  for  state  taxes;  you  are  to  retain 
and  pay  out,  as  town  treasurer  according  to  law,  the  sum  oi  five 
hundred  dollars,  and  the  balance  of  said  moneys  you  are  required  to 

1.    IVisconsin Stat.  (1898),  §  1081. 
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pay  to  said   treasurer  for  county  purposes,  on  or  before  the  day 
above  specified,   by  which  day  you  are  further  required  to  make 
return  to  said   treasurer  of  this    warrant,  with  said   roll  annexed, 
together  with  your  doings  thereon,  as  required  by  law. 
Given  under  my  hand  this  sixth  day  of  October^  i897. 

Calvin  Clark,  Town  Clerk. 

b.  License  and  Privilege  Tax. 

Form  No.  19764.' 

State  of  Tennessee  to  t\iQ.  Sheriff  or  any  Constable  oi  Hamilton  County, 

Greeting: 
,  Whereas,  Richard  Roe  has  been  and  is  now  exercising  the  privilege 
of  selling  gu7ip07vder  and  firearms  in  said  county,  without  having  first 
obtained  a  license  therefor:  Now,  therefore,  you  are  hereby  com- 
manded to  distrain  and  sell  so  much  of  the  goods  and  chattels  of 
said  Richard  Roe  as  shall  be  sufficient  to  pay  thirty  dollars,  being  the 
tax  imposed  by  law  in  such  cases  made  and  provided,  together  with 
the  fees  and  costs  of  the  warrant,  and  to  immediately  execute  and 
return  the  same  to  me  by  the  tenth  day  of  May,  under  the  penalty 
prescribed  by  law. 
Hereof  fail  not. 
Witness  my  hand,  at  office,  this ^/-^/ day  oi  May,  i898. 

Calvin  Clark,  Clerk. 
By  Caleb  Cushing,  D.  C. 

c.  Where  Payment  lias  been  Demanded  and  Refused. 

Form  No.  19765.* 
(Mass.  Rev.  L.  (1902),  p.  246,  No.  5.) 

Commonwealth  of  Massachusetts. 
To  the  Sheriffs  of  our  several  Counties,  or  their  Deputies,  or  to  any 
Constable  of  or  Deputy  Collector  of  Taxes  for  the  City  of  Cam- 
bridge, in  the  County  of  Middlesex,  Greeting: 

Whereas,  Richard  Roe,  a  resident  of  Cambridge,  in  the  county  of 
Middlesex,  was  duly  assessed  as  of  the  first  day  of  May,  in  the  year 
eighteen  hundred  and  ninety-seven,  by  the  assessors  of  the  City  of 
Cambridge,  a  tax  in  the  sum  of  one  hundred  and  fifteen  dollars;  and 
the  same  now,  after  the  expiration  oi  fourteen  days  from  the  date  of 
a  demand  made  upon  him  by  me  in  accordance  with  law  for  the  pay- 
ment of  the  same,  remains  unpaid;  therefore, 

In  the  name  of  the  Commonwealth  of  Massachusetts,  you  and  each 
of  you  are  required  and  directed  to  distrain  the  goods  or  chattels  of 
the  said  person  so  assessed  sufficient  to  satisfy  and  pay  the  amount 
due  for  such  tax  and  interest,  and  all  fees  and  charges  of  keeping 
and  selling  the  same,  saving  and  excepting  the  tools  or  implements 
necessary  for  the  trade  or  occupation  of  the  said  person  so  assessed; 

1.  Tennessee.  —  Code  (1896),  §  1007  2.  Massachusetts.  —  Rev.  Laws  (1902), 
et  seq.  c.  13,  §  31- 
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beasts  of  the  plough  necessary  for  the  cultivation  of  his  improved 
land;  military  arms;  utensils  for  housekeeping  necessary  for  uphold- 
ing life;  and  bedding  and  apparel  necessary  for  the  said  person  so 
assessed  and  his  family.  And  the  goods  and  chattels  so  distrained 
by  you  you  are  required  to  keep  at  the  cost  and  charge  of  the  owner, 
and  within  seven  days  after  the  seizure  to  sell  the  same  at  public 
auction,  for  the  payment  of  the  said  amount  due;  having  first  posted 
up  a  notice  of  the  sale  in  some  public  place  in  the  town  or  city  where 
found, /<?/-/y-^/^/^/ hours  at  least  before  the  sale;  provided,  however, 
that  you  may,  if  you  shall  see  fit,  once  adjourn  said  sale  for  a  time 
not  exceeding  three  days,  in  which  case  you  shall  forthwith  post  up 
a  notice  of  such  adjournment  and  of  the  time  and  place  of  sale. 
And  if  said  distress  shall  be  sold  for  more  than  the  said  amount  due, 
you  shall  return  the  surplus  to  the  owner  of  said  goods  or  chattels 
upon  demand,  with  an  account  in  writing  of  the  sale  and  charges. 
And  if  you  cannot  find  sufficient  goods  and  chattels  belonging  to  the 
person  assessed  whereon  to  make  distress,  you  shall  take  the  body 
of  the  said  person  and  him  commit  to  one  of  the  common  jails  in 
the  county  in  which  you  shall  arrest  him,  there  to  remain  until  he 
shall  pay  said  tax,  and  interest,  and  charges,  and  fees,  or  until  he 
shall  be  discharged  therefrom  by  due  course  of  law. 

And  in  case  you  shall  commit  said  person  so  assessed  to  prison  by 
virtue  of  this  warrant,  you  are  required  to  give  the  keeper  of  the 
prison  wherein  he  may  be  committed  an  attested  copy  of  this  war- 
rant, with  a  certificate  thereon  under  your  hand,  setting  forth  that 
for  want  of  goods  and  chattels  of  the  said  person  whereof  to  make 
distress,  you  have  taken  his  body  and  committed  him  to  prison  as 
aforesaid;  and  also  setting  forth  the  amount  said  person  is  to  pay 
as  his  tax,  interest,  charges  and  fees. 

Hereof  fail  not,  and  make  return  of  this  warrant,  with  your  doings 
thereon,  within  sixty  days  from  the  date  hereof. 

Given  under  my  hand  and  seal  this  second  ddiy  oi November^  i897. 

William  M.  Mellow,     (seal) 
Collector  of  Taxes  for  the  City  of  Cambridge. 

2.  Notice  of  Motion  for  Judg-ment  on  Tax  Collector's  Bond. 

Form  No.  19766. 

(Precedent  in  Timberlake  v.  Brewer,  59  Ala.  no.) 

The  state  of  Alabama,  Auditor's  office,  Montgomery,  December  20,  i875. 

To  James  C.   S.  Timberlake,  Tax-collector  of  Dallas  county,  in  said 

state,  for  the  year  i876>,  and  Charles  F.  Seivers,  Albert  H.  Ross, 

Daniel  P.  Gunnells,  James  F.  Timberlake  and  L.   G.  Weaver,  his 

securities: 

Whereas,  the  soxdi  James  C.  S.  Timberlake,  tax-collector  oi  Dallas 

county  and  state  aforesaid,  having  failed  to  pay  into  the  treasury  of 

the  state,  within  the  time  prescribed  by  law,  the  sum  of  twenty-five 

thousand  five  hundred  and  fifty-two  99-100  dollars,  it  being  the  amount 

of  taxes  collected  by  him  while  tax-collector  aforesaid; 
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And  whereas,  the  said  Charles  F.  Seivers,  Albert  H.  Ross,  Daniel 
P.  Gunnells,  /afnes  F.  Timberlake  and  L.  G.  Weaver  are  the  securities 
of  the  said  Ja7nes  C.  S.  Timberlake,  on  his  official  bond  as  tax-collector 
of  said  coMXity  oi  Dallas,  and  for  the  year  aforesaid,  which  said  bond, 
for  the  sum  oi  forty  thousand  dollars  bears  date  on  the  ^^^  day  of 
April,  i870,  and  is  payable,  conditioned  and  approved  as  required 
by  law. 

You  are  therefore  hereby  notified  that  at  the  next  term  of  the 
Circuit  Court  for  Montgomery,  to  be  holden  on  the  frst  Monday  in  June^ 
A.  D.  i876,  I  shall,  by  the  Attorney-General,  move  for  a  judgment 
against  you  in  favor  of  the  Auditor,  for  the  use  of  said  state,  for  the 
sum  of  twenty-five  thousand  five  hundred  and  fifty-two  99-100  diOWzxs, 
together  with  interest  and  damages  thereon. 

R.  T.  Smith,  Auditor. 

3.  Citation  to  Delinquent  Tax-payer  to  Show  Cause  Why 
He  Should  Not  Pay  Penalty  and  Costs. 

Form  No.  19767.' 

State  of  Minnesota,  \  District  Court, 
County  of  Ramsey.   \  Second ]\xA'\Qia.\  District. 
The  State  of  Minnesota,  ) 

vs.  >-  Citation. 

fohn  Doe.  ) 

The  State  of  Minnesota  to  John  Doe: 

Whereas,  the  sheriff  of  said  county  did,  on  tht  first  day  oi  June, 
iS99,  file  with  the  clerk  of  said  court  a  list  of  personal  property  taxes 
he  was  unable  to  collect  in  his  said  county,  with  an  affidavit  stating 
that  he  had  made  diligent  search  and  inquiry  for  goods  and  chattels 
wherewith  to  make  such  taxes,  and  was  unable  to  make  or  collect 
the  same; 

And  whereas,  the  said  clerk  of  said  court  did  deliver  said  list  and 
affidavit  to  the  county  treasurer  of  said  county  on  (or  before)  the 
tenth  day  oi  June,  i899,  and  said  treasurer  has,  by  comparison  of  such 
list  with  the  tax  duplicates  in  his  office,  ascertained  that  all  personal 
property  taxes  which  had  been  reported  by  him  to  said  clerk  as 
delinquent  have  been  paid  into  the  office  of  said  treasurer,  by  said 
sheriff  or  otherwise,  except  those  included  in  said  list  so  returned  by 
said  sheriff  to  said  clerk  and  by  said  clerk  filed  with  said  treasurer, 
and  has  attached  to  said  list  his  certificate  to  that  effect,  and  has 
delivered  said  list  and  affidavit  with  his  said  certificate  attached 
thereto  to  the  board  of  county  commissioners  of  said  county  at  their 
first  session  after  the  said  tenth  day  oi  June,  i899; 

And  whereas,  the  said  board  of  county  commissioners  did  consider 
the  same  at  their  said  first  session  thereafter,  and  did  cancel  such 
taxes  as  they  were  satisfied  could  not  be  collected,  and  did  make  a 
separate  list  of  the  taxes  so  canceled,  and  of  the  list  remaining 
delinquent  as  so  revised,  and  did  file  said  separate  lists  in  the  office 

1.  Minnesota.  —  Laws  (1895),  c.  14;  Stat.  (1894),  §  1569. 
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of  the  county  auditor  of  said  county,  and  include  copies  of  each  of 
said  lists  in  the  records  of  the  proceedings  of  said  board; 

And  whereas,  the  said  county  auditor  of  said  county  did,  within  ten 
days  after  the  adjournment  of  the  said  session  of  said  board  of  county 
commissioners,  to  wit,  on  \.\i^  first  day  ol  July,  iS99,  file  a  copy  of 
said  list  of  delinquent  personal  taxes  remaining  after  the  said  board 
had  so  revised  the  same,  with  the  clerk  of  said  court,  by  which  list  it 
duly  appears  that  the  sum  of  ninety-eight  dollars  and  eleven  cents, 
taxes  duly  assessed  against  you  upon  your  personal  property  for  the 
year  i8P5,  is  still  delinquent  and  unpaid,  with  eleven  dollars  and  nine 
cents  penalty  and  costs;  to  the  end  that  citation,  as  provided  by 
statute,  may  be  served  upon  you,  to  show  cause  (if  any  there  be)  why 
you  should  not  pay  said  taxes,  penalty  and  costs; 

You  are,  therefore,  hereby  notified  and  required  to  appear  on  the 
first  day  of  the  next  general  term  of  the  said  court,  in  said  county, 
commencing  on  the  third  day  of  September,  i899,  at  ten  o'clock  A.  m., 
at  the  court-house  in  the  city  of  St.  Paul,  in  said  county,  and  show 
cause  (if  any  there  be)  why  you  should  not  pay  said  taxes,  penalty 
and  costs;  and  if  you  fail  to  pay  said  taxes,  penalty  and  costs  to  the 
sheriff  before  the  first  day  of  said  term,  or  on  said  day  to  show  suf- 
ficient cause  why  you  should  not  pay  said  taxes,  penalty  and  costs, 
judgment  will  be  entered  against  you  by  said  court  for  the  above 
amount  of  taxes,  penalty  and  costs,  together  with  the  costs  of  these 
proceedings. 

Witness,  the  YLoxiOxahlo.  John  Marshall,  'yxdg^  of  said  court,  and 
the  seal  of  the  said  court,  at  St.  Paul,  in  said  county,  this  ninth  day 
oi  July,  A.  D.  x2>99. 

(seal)     '  Calvin  Clark,  Clerk  of  said  Court. 

4.  Complaint,  Declaration  or  Petition.^ 

1.  Beqnisites  of  Complaint,  Declaration  tice  must  be  shown.    York  v.  Goodwin, 

or  Petition,  Generally.  —  For  the  formal  67  Me.  260;   Lockhart  v.   Houston.  45 

parts   of   a   complaint,   declaration    or  Tex.  317.     But  where   no   demand    is 

petition  in  a  particular  jurisdiction  see  necessary,  demand  and  notice  need  not 

the  titles  Complaints,  vol.  4,  p.  1019;  be  pleaded.     Kentucky  Cent.  R.  Co.  v. 

Declarations,  vol.  6,  p.  244.  Pendleton  Co.,  (Ky.  1886)  2  S.  W.  Rep. 

Cause  of  Action.  —  The  pleading  of  the  176. 

plaintiff  must  set  forth  a  cause  of  ac-  Interest.  —  Where  interest  is  sought, 

tion.     Ottawa  Gas  Light,  etc.,  Co.  v.  it  must  be  claimed   in  the  complaint. 

People,  138  111.  336;  Doniphan  County  Santa  Barbara  v.  Eldred,  108  Cal.  294. 

v..  Allen,  5  Kan.  App.  122;  State  v.  Rau,  Negativing    Defenses.  —  The    plaintiff 

93   Mo.    126;  Vaughan   v.   Daniels,   98  need   not  negative  any  defense.      Peo- 

Mo.  230.  pie  V.  Todd,  23  Cal.  181.     Thus,  where 

Statutory  Form.  —  Where  the  form  of  the  action  is  on  a  special  tax-bill,  the 

pleading  is  prescribed  by  the  statute,  a  plaintiff  need  not  allege  that  the  work 

compliance  with  such  form  is  sufficient,  was  well  done.     The  imperfect  charac- 

Whiting   V.    Townsend,    57    Cal.    515;  ter  of  the  work  is  a  matter  of  evidence. 

Richardson  z;.  Tobin,45  Cal.  30;  Stock-  Guinotte  v.  Ridge.  46  Mo.  App.  254. 

ton  z/.  Western  F.  &  M.   Ins.  Co.,  73  Conditions  Precedent.  —  Where  the  re- 

Cal.   621;   Wheeler   v.   Wilson,   57  Vt.  covery  depends  upon  conditions  prece- 

157.  dent,  the  existence  or  performance  of 

Demand  and   Notice.  —  Where    a   de-  such  conditions  must  be  shown.   People 

mand   is   necessary  to  charge  the  de-  v.    Ballerino.    99   Cal.   598;    Doniphan 

fendant  with  costs,  a  demand  and  no-  County  i/.  Allen,  5  Kan.  App.  122;  Tur- 
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a.  In  General. 


ner  v.  Patton,  54  Mo.  App.  654;  Gui- 
notte  V.  Ridge,  46  Mo.  App.  254. 

Debt  or  Assumpsit.  —  Where  the  ac- 
tion is  in  debt  or  assumpsit,  the  counts 
of  ihe  declaration  should  briefly  explain 
the  subject-matter  of  the  debt,  though 
a  special  declaration  is  not  needed. 
Putman  v.  Fife  Lake  Tp.,  45  Mich. 
125. 

Valid  Tax.  —  Facts  suflScient  to  show 
a  valid  tax  must  be  stated.  People  v. 
Central  Pac.  R.  Co.,  83  Cal.  401;  Ot- 
tawa Gas  Light,  etc.,  Co.  v.  People, 
138  111.  336;  People  V.  Davis,  112  111. 
272;  Louisville  v.  State  Bank,  3  Met. 
(Ky.)  148;  St.  Louis  v.  Ranken,  g6  Mo. 
497.  And  all  steps  necessary  to  make 
a  valid  tax  must  be  alleged.  Himmel- 
mann  v.  Townsend,  49  Cal.  150;  People 
V.  Clark,  47  Cal.  456;  People  v.  Eaton, 
46  Cal.  100;  Miller  v.  Mayo,  88  Cal. 
568;  Himmelman  v.  Danos,  35  Cal. 
441;  Van  Sickle  v.  Belknap,  129  Ind. 
558;  Louisville  v.  State  Bank,  3  Met. 
(Ky.)  148;  Kentucky  Cent.  R.  Co.  v. 
Com.,  92  Ky.  64;  St.  Louis  v.  Ranken, 
96  Mo.  497;  Swenson  v.  Greenland,  4 
N.  Dak.  532;  Wood  v.  Galveston,  76 
Tex.  126. 

Hunicipal  Ordinance.  —  Where  it  is 
sought  to  enforce  a  municipal  assess- 
ment, the  ordinance  and  all  matters 
necessary  to  render  the  ordinance  valid 
must  be  pleaded.  Santa  Barbara  v. 
Eldred,  108  Cal.  294;  Sands  v.  Hat- 
field. 7  Ind.  App.  357;  Ormsby  v.  Louis- 
ville, 79  Ky.  197;  Stifel  v.  Dougherty, 
6  Mo.  App.  444. 

To  allege  that  the  ordinance  was  duly 
passed  has  been  held  sufficient.  Pres- 
ton V.  Roberts.  12  Bush  (Ky.)  570; 
Eyerman  v.  Payne,  28  Mo.  App.  72; 
Heman  v.  Payne,  27  Mo.  App.  481. 

Levy  and  Assessment.  —  That  the  taxes 
were  levied  and  that  they  were  based 
upon  an  assessment  made  must  be 
stated.  People  v.  Central  Pac.  R.  Co., 
83  Cal.  400;  Ottawa  Gas  Light,  etc., 
Co.  V.  People,  [38  111.  336;  Swenson  v. 
Greenland,  4  N.  Dak.  532;  State  v. 
Cheraw,  etc.,  R.  Co.,  54  S.  Car..  564. 

A  general  averment  of  levy  and  as- 
sessment is,  however,  sufficient,  and 
the  person  by  whom  or  the  manner  in 
which  the  levy  and  assessment  were 
made  need  not  be  stated.  State  v. 
Cummings.  151  Mo.  49:  Lockhart  v. 
Houston,  45  Tex.  317.  That  the  taxes 
were  levied  and  extended  is  sufficient. 
Ottawa  Gas  Light,  etc.,  Co.  v.  People, 


138  111.  336.  That  the  taxes  were  duly 
levied  and  assessed  is  sufficient.  Webb 
V.  Bidwell,  15  Minn.  479;  Kansas  City 
?/.  Johnson,  78  Mo.  661;  Houghton  v. 
Davenport,  23  Pick.  (Mass.) 235;  Ithaca 
V.  Cornell,  75  Hun  (N.  Y.)  425. 

Person  or  Property  Liable. —  That  the 
defendant  is  the  owner  of  the  property 
or  that  the  property  was  assessed  or  is 
within  the  jurisdiction  of  the  authorities 
making  the  assessment  or  of  the  court 
in  which  the  action  was  brought  must 
be  shown.  People  v.  Central  Pac.  R. 
Co.,  83  Cal.  398;  People  v.  De  Carrillo, 
35  Cal.  37;  Rockland  v.  Farnsworth,  83 
Me.  228;  State  v.  Thomson,  149  Mo.  441. 
But  that  the  property  was  within  the 
jurisdiction  of  the  assessor  need  not  be 
stated.     People  v.  Leet,  23  Cal.  161. 

Where  the  action  is  to  enforce  delin- 
quent taxes  it  must  be  shown  that  the 
defendant  is  chargeable  with  or  is  the 
owner  of  the  property.  Stale  v.  Sloss, 
87  Ala.  119;  Santa  Barbara  v.  Huse,  51 
Cal.  217;  People  v.  Doe,  48  Cal.  560; 
New  London  v.  Miller,  60  Conn.  112. 

Owners  Unknown,  —  Where  persons 
unknown  are  made  defendants,  the 
pleading  must  show  that  there  are  per- 
sons interested  in  the  property  whose 
names  are  unknown,  and  their  interest 
and  the  manner  in  which  they  are  in- 
terested must  be  shown.  State  v.  Sta- 
ley,  76  Mo.  158. 

Where  it  is  sought  to  charge  the  de- 
fendant personally,  the  year  in  which 
the  taxes  were  levied  must  be  stated, 
and  it  must  be  shown  that  the  defend- 
ant was  the  owner  of  the  property  at 
that  time.  Bowman  v.  People,  114  111. 
475;  Biggins  v.  People,  96  111.  382;  Peo- 
ple V.  Winkelman,  95  111.  412. 

Description  of  Property.  —  The  prop- 
erty on  which  it  is  sought  to  enforce 
the  tax  lien  must  be  definitely  de- 
scribed. People  V.  Central  Pac.  R.  Co., 
83  Cal.  393;  Matter  of  Johnson,  104  111. 
50;  Spicer  v.  Wheeler,  53  Kan.  424; 
Doty  V.  Bassett,  44  Kan.  754;  Milner  v. 
Shipley,  94  Mo.  106;  Vaughan  v. 
Daniels,  98  Mo.  230;  Jefferson  v.  Whip- 
ple, 71  Mo.  520;  Clegg  V.  State,  42  Tex. 
609. 

Delinquent  Teizos.  —  In  an  action  to 
recover  delinquent  taxes  against  land, 
it  must  be  alleged  that  the  land  has 
been  returned  delinquent  or  forfeited 
to  the  state.  People  v.  Central  Pac.  R. 
Co.,  83  Cal.  393;  Ricker  v.  Brooks,  155 
Mass.  400;  Wellshear  v.  Kelley,  69  Mo. 
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Form  No.  19768. 

(Precedent  in  Farmingdale  v.  Berlin  Mills  Co.,  93  Me.  333.)* 

\{Commencement  as  in  Form  No.  69Jfi^)^ 

In  a  plea  of  debt  for  that  the  said  defendant  corporation  on  the 
first  day  of  April,  a.  d.  i8P7,  was  the  owner  of  a  saw-mill,  wharf  and 
landing-place  in  soXd  Farmingdale -,  that  it  was  also  on  said  date  the 
owner  of  certain  personal  property,  to  wit:  four  million  feet  of  logs 
of  the  value  of  twenty  thousand  dollars;  that  said  company  was  then 
and  there  occupying  said  saw-mill,  wharf  and  landing-place  for  the 


351;  Swenson  v.  Greenland,  4  N.  Dak. 
532;  Clegg  V.  State,  42  Tex.  611. 

Precedent.  —  In  Dalby  v.  People,  124 
111.  66,  the  first  and  fourth  counts  in 
the  declaration,  which  were  held  good 
against  demurrer,  were  as  follows: 

"  First  —  That  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  %2j4.2j, 
on  account  of  taxes,  as  follows : 
State  tax,  %6i.62\  county  tax,  $^o.^<5'; 
town  tax,  town  of  Clear  Lake,  $5.05"; 
road  and  bridge  tax,  %i8.j8\  district 
school  tax,  %io2.'/o,  heretofore  levied 
against  defendant  and  now  upon  as- 
sessment book,  roll  and  other  tax 
books  for  the  year  iSt?/,  of  the  town  of 
Clear  Lake,  Sangamon  county,  Illinois, 
and  which  were  duly  returned  delin- 
quent by  the  county  collector  of  Sanga- 
mon county  for  the  year  x%8i,  and  are 
still  due  and  unpaid,  and  were  assessed 
and  levied  for  the  year  i8<?/,  to  and 
against  defendant,  and  upon  divers 
stock,  cattle  and  sundry  personal  prop- 
erty of  defendant  assessed  for  taxation 
for  the  year  \%8i  by  the  assessor  of 
C/ifrtrZai^  township,  Sangamon  county. 
Said  stock,  cattle  and  personal  prop- 
erty were  held  and  owned  by  defend- 
ant on  May  i,  1881,  and  were  not  in 
transitu  on  that  day,  but  were  situated 
in  school  district  No.  6,  township  16 
north,  range  4  west,  third  principal 
meridian,  in  town  of  Clear  Lake,  San- 
gamon county,  Illinois,  in  the  hands  of 
an  agent  or  agents,  the  said  school 
district  being  the  place  within  which 
the  business  of  such  agent  or  agents 
was  at  that  time  carried  on,  where- 
fore, etc. 

Fourth  —  Whereas,  on  May  i,  1881, 
defendant  held  and  owned  certain 
stock,  cattle  and  sundry  personal  prop- 
erty, which  were,  on  that  day,  situated 
in  school  district  No.  6,  township  16 
north,  range  4  west,  tkird  principal 
meridian,  in  the  town  of  Clear  Lake, 
Sangamon  county,  Illinois,  in  the  hands 
of  an  agent  or  agents;  that  said  school 


district  being  the  place  where  the  busi- 
ness of  such  agent  or  agents  was  at 
that  time  carried  on,  and  which  stock, 
cattle,  etc.,  were  duly  listed  for  taxa- 
tion, as  required  by  the  statute,  on  the 
2(1  day  of  May,  1881,  to  the  assessor  of 
said  town,  and  thereupon  said  assessor 
assessed  the  value  of  said  property  at 
$i2,j2o;  that  said  assessed  value  was, 
by  the  action  of  the  county  board  and 
State  Board  of  Equalization,  duly 
changed  to  $10,810,  and  upon  this  lat- 
ter valuation  a  personal  property  tax 
was  levied  against  said  defendant  to 
the  amount  of  {same  items  of  tax  and 
aggregate  as  in  first  count);  that  said 
property  was  not  in  transitu ;  that  said 
state,  county,  town,  road  and  bridge 
and  school  taxes  were  duly  extended 
by  the  county  clerk  for  the  year  i8<?/, 
on  the  tax  collector's  book  for  the  town 
of  Clear  Lake;  that  said  book  was  de- 
livered to  the  collector  of  the  town  on 
December  20,  1881,  with  proper  warrant 
attached;  that  the  town  collector,  while 
so  having  said  book  and  warrant,  de- 
manded said  taxes  from  defendant, 
who  failed  and  refused  to  pay  them; 
that  said  town  collector  used  due  dili- 
gence to  collect  said  taxes,  and  that  no 
personal  property  of  defendant  could 
be  found  in  the  town,  at  that  time,  out 
of  which  said  taxes  could  be  made; 
that  the  town  collector  duly  returned 
them  to  the  county  collector  as  delin- 
quent; that  the  county  collector  then 
demanded  them  from  defendant,  and 
he  refused  to  pay,  and  the  county  col- 
lector returned  them  to  the  county 
clerk  as  delinquent,  and  they  now  ap- 
pear as  due  and  unpaid  on  the  collec- 
tor's books,  returns,  etc.,  for  said  year, 
on  file  in  the  county  clerk's  office,  by 
means  whereof,  etc. 

1.  It  was  held  that  the  plaintiff  was 
entitled  to  recover. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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purpose  of  employing  said  logs  in  trade,  to  wit:  of  manufacturing 
said/(?«r  million  feet  of  logs  into  lumber,  and  selling  the  same  in  the 
open  market;  that  said  defendant  company  was  liable  to  be  taxed  in 
said  town  of  Farmingdale  for  said  logs  and  the  assessors  of  taxes  of 
said  town  for  the  year  i897,  duly  elected  and  legally  qualified, 
assessed  upon  said  defendant  company  on  said  logs  the  sum  of  two 
hundred  and  twenty-five  dollars,  said  sum  being  said  defendant's  pro- 
portion of  the  town,  county  and  state  tax  for  said  year  i897.  And 
the  assessors  did  on  the  first  day  oi  June,  i897,  make  a  perfect  list 
of  said  taxes  under  their  hands  and  commit  the  same  to  the  hands  of 
Jo/in  H.  Burnham,  collector  of  said  town  for  said  year,  who  was 
duly  elected  and  duly  qualified  with  a  warrant  in  due  form  of  law  for 
said  year,  under  their  hands  of  the  date  aforesaid;  that  sa\d  John H. 
Burnham  died  on  the  IGth  day  oi  January,  i898,  without  having  com- 
pleted the  collection  of  taxes  committed  to  him  for  the  year  i897, 
and  that  George  T  Burnham,  of  said  Farmingdale,  was  duly  appointed 
by  the  selectmen  of  said  Farmingdale,  to  perfect  the  collection  of 
taxes  of  said  John  H.  Burnham,  deceased,  and  was  duly  qualified  by 
law  therefor  on  the  31st  day  oi  January,  \W8;  and  the  plaintiffs  aver 
that  the  said  tax  was  duly  and  seasonably  demanded  of  said  defend- 
ant company  by  said  collector  prior  to  the  commencement  of  this 
suit.  Said  plaintiffs  further  aver  that  the  selectmen  of  said  town  did 
on  the  6th  day  oi  January,  \W9,  direct  in  writing  the  collector  of 
taxes  of  said  town  to  commence  an  action  of  debt  in  the  name  of  the 
inhabitants  of  said  town  against  said  Berlin  Mills  Company  for  the 
collection  of  said  tax  and  interest  due  thereon;  whereby  and  by 
reason  of  the  statute  in  such  case  made  and  provided,  the  defendant 
company  became  liable  and  an  action  hath  accrued  to  the  plaintiffs, 
to  have  and  recover  of  the  defendant  company  the  sum  of  two  hun- 
dred and  twenty-five  dollars. 

\{Concluding  as  in  Form  No.  69Jfi^Y 

Form  No.  19769. 
(Precedent  in  Rockland  c.  Rockland  Water  Co.,  82  Me.  189.)' 

^{Commencement  as  in  Form  No.  69Jfi^^ 

In  a  plea  of  debt;  for  that  the  said  Rockland  Water  Company,  on 
ih^  first  day  oi  April,  A.  D.  \886,  was  then  located  in  said  city  of 
Rockland,  and  liable  to  taxation  therein,  and  was  then  and  there 
possessed  of,  and  owner  of,  personal  property;  and  then  and  there 
David  H.  Ingraham,  Alden  U.  Brown  and  Charles  L.  Allen  were  duly 
elected  and  legally  qualified  assessors  of  said  city  of  Rockland;  and 
the  said  assessors  did  duly  and  legally  assess  upon  the  personal 
property  of  said  Rockland  Water  Company,  as  its  proportion  of  the 
taxes  of  said  city  of  Rockland  and  the  due  proportion  of  the  state 

1.  The  matter  to  be  supplied  within  time  when  the  money  is  raised,  and 
[  1  will  not  be  found  in  the  reported  not  afterward,  when  their  taxes  shall 
^ase.  become  payable   and  what  rate  of  in- 

2.  Judgment  was  rendered  for  the  lerest  shall  be  charged  thereafter,  and 
plaintiff  for  the  taxes  with  interest  that  a  vote  of  the  city  that  the  taxes 
from  the  date  of  the  writ.  It  was  held  should  become  due  and  payable  on  the 
that  the   city  must   determine,   at  the  tenth  day  of  October  was  invalid. 
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and  county  taxes  allotted  to  said  city  of  Rockland,  for  the  year  then 
current,  the  sum  of  six  hundred  and  seventy-Jive  dollars;  and  the  said 
assessors  thereafterwards,  to  wit,  on  the  sixth  day  of  August,  a.  d. 
i%86,  did  make  a  perfect  list  thereof  under  their  hands,  and  commit 
the  same  to  Andrew  /.  Erskine,  who  was  then  and  there  duly  elected 
and  legally  qualified  as  collector  of  said  city  of  Rockland,  with  a 
warrant  in  due  form  of  law,  of  that  date,  under  the  hands  of  said 
assessors.  And  said  city  of  Rockland  avers  that  the  payment  of  the 
said  tax  has  been  duly  demanded  of  the  said  Rockland  Water  Com- 
pany, by  the  said  collector,  prior  to  the  commencement  of  this  suit, 
and  prior  to  the  tenth  day  of  October,  a.  d.  i?>86. 

And  said  city  of  Rockland  further  avers  that  said  tax,  by  virtue  of 
a  vote  of  the  city  council  of  Rockland,  passed  prior  thereto,  became 
due  and  payable  on  the  tenth  day  of  October,  a.  d.  iS^^,  and 
bore  interest  from  and  after  said  date  at  eight  per  cent,  per  annum. 
And  the  said  plaintiff  further  avers  that  the  mayor  and  treasurer 
of  said  city  of  Rockland  have  ordered  and  directed  this  suit  to  be 
brought  against  the  said  defendant  company. 

Whereby,  and  by  reason   of  the  statute  in  such  case  made  and 

'  provided,  an  action  hath  accrued  to  said  city  of  Rockland,  to  have 

and  recover  of  said  Rockland  Water  Company  the  sum  of  six  hundred 

and  seventy-five   dollars,    with    interest    thereon    from    the    date    of 

October  10,  i886,  and  at  the  rate  of  percentage  aforesaid. 

Also,  for  that  the  said  Rockland  Water  Cojnpany,  on  X^xt.  first  day 
of  April,  A.  D.  i8<?5,  was  then  located  in  said  city  of  Rockland  and 
liable  to  taxation  therein,  and  that  although  the  stock,  or  property 
of  said  company,  had  been  divided  into  shares  and  distributed 
among  divers  stockholders,  the  clerk,  secretary  or  other  officers  of 
said  company  did  not  by  the  eighth  day  of  said  April  return  under 
oath  to  the  assessors  of  said  city  of  Rockland  the  names  of  such 
stockholders  liable  to  taxation  in  said  city  oi  Rockland,  the  amount  of 
stock  owned  by  such  stockholders  on  said  first  day  April,  whereby  and 
by  reason  of  the  statute  in  such  case  made  and  provided  such  stock 
and  personal  property  of  said  company  became  for  the  purpose  of 
taxation  the  property  of  said  company,  and  liable  to  taxation  to 
said  company;  and  said  company  was  then  and  there  possessed  of, 
and  owner,  as  aforesaid,  of  personal  property,  and  that  then  and 
there  David  H.  Ingraham,  Alden  U.  Brown  and  Charles  L.  Allen  were 
the  duly  elected  and  legally  qualified  assessors  of  said  city  of  Rock- 
land; and  the  assessors  did  duly  and  legally  assess  upon  the  per- 
sonal property  as  aforesaid,  of  said  Rockland  Water  Company,  as  its 
proportion  of  the  taxes  of  said  city  of  Rockland,  and  the  due  pro- 
portion of  the  state  and  county  taxes  allotted  to  said  city  of  Rockland 
for  the  year  then  current,  one  other  sum  of  six  hundred  and  seventy- 
five  dollars;  and  the  said  assessors  thereafterwards,  to  wit,  on  the 
sixth  day  of  August,  a.  d.  iZ86,  did  make  a  perfect  list  thereof  under 
their  hands  and  commit  the  same  to  Andrew  J.  Erskine,  who  was 
then  and  there  duly  elected  and  legally  qualified  as  collector  of  said 
city  of  Rockland,  with  a  warrant  in  due  form  of  law,  of  that  date, 
under  the  hands  of  said  assessors.  And  said  city  of  Rockland  diwtrs 
that  the  payment  of  the  said  tax  has  been  duly  demanded  of  the 
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said  Rockland  Water  Company^  by  the  said  collector,  prior  to  the 
commencement  of  this  suit,  and  prior  to  the  tenth  day  of  October 
A.  D.  \2>8e. 

And  said  city  of  Rockland  further  avers  that  said  tax,  by  virtue  of 
a  vote  of  the  city  council  of  Rockland,  passed  prior  thereto,  became 
due  and  payable  on  the  tenth  day  of  October,  a.  d.  \Z86,  and  bore 
interest  from  said  date  at  eight  per  cent,  per  annum.  And  the 
said  plaintiff  further  avers  that  the  mayor  and  treasurer  of  said  city 
of  Rockland  have  ordered  and  directed  this  suit  to  be  brought  against 
the  said  defendant  company. 

Whereby,  and  by  reason  of  the  statute  in  such  case  made  and 
provided,  an  action  hath  accrued  to  said  city  of  Rockland  to  have  and 
recover  of  said  Rockland  Water  Company  the  sum  of  six  hundred  and 
se%'enty-five  dollars,  with  interest  thereon  from  the  date  of  October  10, 
i886,  and  at  the  rate  of  percentage  aforesaid.  [Yet  the  said  defend- 
ant, though  often  requested,  hath  never  paid  the  same  nor  any  part 
thereof.     To  the  damage  {concluding  as  in  Form  No.  69Ji0).^'^ 

Form  No,  19770. 
(Precedent  in  York  v,  Goodwin,  67  Me.  260.)* 

[(Commencement  as  in  Form  No.  6940.)]^ 

For  that  the  said  Edmund  N.  Goodwin,  on  the  ^rst  day  of  April, 
A.  D.  1874,  at  said  York,  was  an  inhabitant  of  said  town  of  York  and 
liable  to  taxation  therein,  and  then  and  there  was  the  owner  and  in 
possession  of  real  estate  lying  within  said  town,  and  then  and  there 
was  the  owner  of  personal  property;  and  then  and  there  Samuel  P. 
Young,  Albert  H.  Morro^v  andi  Joseph  H.  Moody  vftve  the  duly  elected 
and  legally  qualified  assessors  of  the  said  town  of  York-,  and  the  said 
assessors  did  duly  and  legally  assess  upon  the  poll  of  the  defendant, 
and  upon  the  real  estate  of  the  defendant,  and  upon  the  personal 
property  of  the  defendant,  as  his  proportion  of  the  town  taxes,  and 
the  due  proportion  of  the  state  and  county  taxes  allotted  to  said 
town  of  York,  for  the  year  then  current,  the  following  sums,  to  wit, 
upon  his  poll,  the  sum  oi  three  dollars;  upon  his  real  estate  lying 
within  said  town  of  York,  the  sum  of  set'enty-three  dollars  and  ninety- 
tight  cents,  and  upon  his  personal  property  the  sum  of  yf?'^  dollars 
and  twenty-two  cents,  in  all  the  sum  of  eighty-two  dollars  and  twenty 
cents;  and  the  said  assessors  thereafterwards,  to  wit,  on  the  tzventy- 
second  day  oi  August,  a.  d.  i87^  did  make  a  perfect  list  thereof  under 
their  hands,  and  commit  the  same  to  Joseph  Bragdon,  junior,  of  that 
name,  who  was  then  and  there  duly  elected  and  qualified  as  col- 
lector of  the  said  town,  with  a  warrant  in  due  form  of  law,  of  that 
date,  under  the  hands  of  the  said  assessors.  And  plaintiffs  further 
aver  that  the  payment  of  the  said  tax  has  been  duly  demanded  of  the 
said  defendant  by  the  said  collector,  prior  to  the  commencement  of 
this  suit,  whereby  and  by  reason  of  the  statute  in  such  case  made 

1.  The  matter  enclosed  by  and  to  be  2.  This  declaration  was  held  suf- 
supplied  within   [  ]  will  not  be  found     ficient. 

in  the  reported  case.  3.  The  matter  to  be  supplied  within 

[  ]  will  not  be  found  in  the  reported  case. 
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and  provided  an  action  hath  accrued  to  the  plaintiffs  to  have  and 
recover  of  the  said  defendant  the  said  sum  of  eighty-two  dollars  and 
twenty  cents,  with  interest  thereon.  Yet  the  said  defendant,  though 
requested,  has  not  paid  the  same.  [To  the  damage  {concluding  as  in 
Form  No.  69J!fO).y 

Form  No.  i  9  7  7  i . 
(Mont.  Pol.  Code  (1895),  §  4021.) 

(^Title  of  court.) 
The  State  of  Montana 

vs. 
(naming  the  defendant). 

Plaintiff  avers  that  the  defendant  is  indebted  to  plaintiff  in  the 
sum  of  two  hundred  dollars,  state  and  county  taxes  for  the  fiscal  year 
i?>99,  with  ten  per  cent,  added  for  the  nonpayment  of  such  taxes,  and 
Jive  dollars  costs  of  collection  to  date.  Plaintiff  demands  judgment 
for  said  several  sums,  and  prays  that  a  writ  of  attachment  may  issue 
in  form  as  prescribed  by  law. 

(^Signature  of  the  county  treasurer,  or  state  auditor,  or  his  attorney.) 

Form  No.  19772. 

(Precedent  in  Shotwell  v.  Moore,  45  Ohio  St.  632.)' 

\{Title  of  court  and  cause  as  in  Form  No.  5929.y\'^ 

The  plaintiff,  Albert  /.  Harrison,  S2iys  he  is  the  duly  elected,  com- 
missioned, qualified  and  acting  treasurer  of  Harrison  county,  Ohio. 
Plaintiff  says  that  personal  taxes  to  the  amount  of  twenty-three  hun- 
dred and  twenty-four  dollars  and  eighty-nine  cents  stand  charged 
against  the  defendant,  »S.  B.  Shotwell,  on  the  duplicate  of  taxes  of 
said  county,  placed  in  the  hands  of  this  plaintiff  for  collection  by  the 
auditor  of  said  county,  which  said  taxes  are  due  and  unpaid,  and 
said  defendant  is  indebted  to  said  Albert  J.  Harrison,  as  treasurer  of 
said  county,  in  the  sum  of  ^2,324:89,  the  sum  charged  against  defend- 
ant as  tax  as  aforesaid. 

Wherefore  plaintiff  says  there  is  due  to  him,  as  such  treasurer, 
from  said  defendant,  $2,324:^9,  with  interest  from  this  date,  February 
19,  1886.  And  he  therefore  asks  judgment  against  said  defendant 
for  said  sum  of  ^,32^.89,  with  interest  from  February  19th,  1886,  and 
costs  of  this  suit. 

[(Signature  and  verification  as  in  Form  No.  5929. y^ 

Form  No.  19773. 

(Precedent  in  Wheeler  v.  Wilson,  57  Vt.  158.)* 

[(Commencement  as  in  Form  No.  10663.) 

In  a  plea  of  the  case  for]i  that  the  said  Charles  Wheeler,  on  t\\Q  first 
Tuesday  of  March,  a.  d.  188O,  and  from  thence  to  the.  first  Tuesday  oi 
March,  a.  d.  188 1,  was  the  legal  constable  and  collector  of  taxes  in 

1.  The  matter  enclosed  by  and  to  be  3.  The  matter  to  be  supplied  within 
supplied  within  [  ]  will  not  be  found  in  [  ]  will  not  be  found  in  the  reported 
the  reported  case.  case. 

2.  The  plaintiff  recovered  on  this  4.  This  declaration  was  held  good 
petition.  against  demurrer. 
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and  for  the  town  of  Brownington,  in  the  county  of  Orleans;  and  that 
the  plaintiff,  as  such  constable  and  collector  of  taxes,  has  in  his  hands 
for  collection  a  state  tax  amounting  to  eleven  dollars  and  sixty-four 
cents,  and  a  state  school  tax  amounting  to  the  sum  of  /7f'^  dollars  and 
thirty-three  cents,  and  a  town  tax  amounting  to  the  sum  ol  forty-three 
dollars  and  sixty-five  cent?,,  making  in  the  whole  the  sum  oi  fifty- seven 
dollars  and  sixty-two  cents,  all  which  taxes  were  legally  assessed  and 
delivered  to  the  plaintiff  as  such  constable  and  collector  for  collection 
during  his  said  official  year;  all  which  taxes  are  now  due  and  unpaid 
against  the  defendant /izw^j  Wilson,  and  all  which  taxes  the  said 
James  Wilson  is  legally  obliged  to  pay,  and  which  said  James  Wilson 
wholly  neglects  and  refuses  to  pay,  all  which  is  to  the  damage  of  the 
plaintiff  two  hundred  dollars. 

And  the  plaintiff  further  avers  that  the  said  defendant,  at  Browning- 
ton,  on  the  day  of  the  date  of  this  writ,  being  indebted  to  plaintiff 
in  the  sum  of  two  hundred  dollars  for  goods,  wares  and  merchandise, 
sold  and  delivered  by  the  plaintiff  to  the  said  defendant  at  the  said 
defendant's  request;  and  in  a  further  sum  of  the  same  amount  for 
money  by  the  plaintiff  lent  to  the  said  defendant  at  the  said  defend- 
ant's request;  and  in  a  further  sum  of  the  same  amount  for  money 
by  the  plaintiff  paid  for  the  use  of  the  said  defendant  at  the  said 
defendant's  request;  and  in  a  further  sum  of  money  of  the  same 
amount  for  money  had  and  received  by  the  said  defendant  to  the 
plaintiff's  use;  and  in  a  further  sum  of  the  same  amount  for  interest 
for  the  plaintiff's  forbearance  at  the  said  defendant's  request  of 
moneys  due  and  owing  from  the  said  defendant  to  the  said  plaintiff; 
and  in  a  further  sum  of  the  same  amount  for  money  found  to  be  due 
from  the  said  defendant  to  the  said  plaintiff  on  account  stated 
between  them;  and  also  for  the  use  and  occupation  of  a  certain  mes- 
suage, tenement  and  land  of  the  plaintiff,  situated  in ,  in  the 

county  of ,  by  the  said  defendant  at  request  and  by  permis- 
sion of  the  plaintiff,  for  the  space  of before  that  time  elapsed, 

used,  occupied  and  enjoyed,  in  consideration  thereof  promised  to 
pay  the  said  several  sums  to  the  said  plaintiff  on  demand,  yet  no 
part  of  said  sums  has  ever  been  paid. 

And  the  plaintiff  further  avers  that  the  defendant,  at  Brownington, 
in  the  county  of  Orleans,  on  the  day  of  the  date  of  the  writ  in  this 
cause,  was  indebted  to  the  plaintiff  in  the  sum  oi  fifty-seven  dollars 
and  sixty-two  cents  for  the  amount  of  state,  state  school  tax  and 
town  taxes  duly  assessed  upon  the  defendant  in  and  for  the  year 
\^80,  in  said  Brownington,  where  he  then  inhabited,  and  which  taxes 
were  with  others  committed  to  the  plaintiff  to  collect,  in  considera- 
tion thereof  then  and  there,  on  the  day  of  the  date  of  this  writ, 
promised  the  plaintiff  to  pay  him  that  sum  on  demand;  and  the 
plaintiff  avers  that  he  is  the  collector  of  said  town  of  Brownington, 
and  has  said  taxes  due  and  unpaid  against  the  defendant;  yet,  though 
often  requested,  he,  the  defendant,  hath  never  paid  said  sums,  or 
either  of  them,  but  wholly  refuses  and  neglects  so  to  do.  [All  of 
which  is  to  the  damage  {concluding  as  in  Form  No.  lOSGS)!)^ 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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b.  And  to  Enforce  Judgment  Against  Land. 
Form  No.  19774. 

(Precedent  in  People  v.  Mariposa  Co.,  31  Cal.  196.)' 

[(  Title  of  court  and  cause  as  in  Fonn  No.  6910.y\^ 

The  People  of  the  State  of  California,  hy  f.  Burckhalter,  District 
Attorney  for  the  said  county  of  Mariposa,  complain  of  the  Mariposa 
Company,  a  corporation  created  under  the  laws  of  the  state  of  New 
York,  and  of  the  following  real  estate,  less  the  town  lots  sold  in  Bear 
Valley  and  Mariposa,  embracing  ^\:tow\.  forty-three  thousand  3.cv&s,  with 
improvements,  as  given  by  Fred.  Law  Olmstcad,  manager  for  said 
company.  Said  estate  was  formerly  patented  to  John  C.  Fremont,  by 
the  government  of  the  United  States,  and  more  particularly  described 
as  follows,  to  wit: 

That  certain  tract  or  parcel  of  land  lying  and  being  in  the  county 
of  Mariposa,  and  known  as  the  '■'■Las  Mariposa,  or  Fremont  Grant," 
and  more  particularly  described  as  follows,  to  wit:  (^Here  follows  a 
description  of  the  '■'■  Lms  Mariposa^'  by  metes  and  bounds'). 

And  for  cause  of  action  say,  that  between  the  first  Monday  in 
March,  a.  d.  \%65,  and  the  last  Saturday  in  October  of  the  same  year, 
in  the  connty  of  Mariposa,  state  of  California,  A.  C.  Kelly,  then  and 
there  being  county  assessor  of  said  county,  did  duly  assess  and  set 
down  upon  the  assessment-roll  all  the  property,  real  and  personal,  in 
said  county,  subject  to  taxation;  and  that  said  assessment-roll  was 
afterward  submitted  to  the  board  of  equalization  of  said  county,  and 
was  by  said  board  duly  equalized  as  provided  by  law.  That  the  said 
Mariposa  Company  being  then  and  there  the  owner  of,  and  that  there 
was  duly  assessed  to  it  the  above  described  real  estate  (excepting 
the  town  lots  sold  in  Bear  Valley  and  Mariposa),  improvements  on 
said  real  estate;  and  that  upon  said  property  there  has  been  duly 
levied,  for  the  fiscal  year  a.  d.  \%65,  a  state  tax  of  thirty-one  hundred 
and  ninety-six  dollars  and  sixty-five  and  one-half  ctnt%,  and  a  county 
tax  of  thii'ty-eight  hundred  afid  ninety-one  dollars  and  fifty-eight  and 
one-half  cent.?,,  amounting  in  the  whole  to  seven  thousand  and  eighty- 
eight  dollars  and  tiventy-four  cents,  all  of  which  is  due  and  unpaid. 
The  whole  amount  of  the  seve7i  thousand  and  eighty-eight  dollars  and 
twenty-three  and  one-half  cents  was  duly  assessed  and  levied  against 
the  real  estate  aforesaid  and  improvements  thereon. 

Wherefore  said  plaintiffs  pray  judgment  against  the  said  Mariposa 
Company,  defendants  herein,  for  the  sum  of  seven  thousand  and  eighty- 
eight  dollars  and  twenty-three  and  one- half  cents,  and  for  damages  and 
costs,  and  separate  judgment  against  the  said  real  estate  and 
improvements,  ior  seven  thousand  and  eighty-eight  dollars  and  twenty- 
three  and  one-half  cents,  and  the  damages  and  costs  aforesaid;  and 
that  the  said  lien  be  enforced,  and  that  the  said  real  estate  and 
improvements  be  sold  to  satisfy  such  separate  judgment,  and  that 
the  interest  and  claim  of  the  Mariposa  Company  aforesaid,  defendant 

1.  This  complaint  was  held  insuf-  was  made  to  the  form  of  the  complaint, 
ficient  because  the  property  was  not  2.  The  matter  to  be  supplied  within 
properly  described.    No  other  objection     []  will  not  be  found  in  the  reported  case. 
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herein,  and  all  persons  claiming  any  interest  in  said  real  estate  or 
improvements,  be  forever  barred  and  foreclosed. 

[(^Signature  of  attorney  and  verification  as  in  Form  No.  5910.^)Y- 

Form  No.  19775.' 

(Conn.  Prac.  Act,  p.  86,  No.  130.) 
(^Commencement  as  in  Form  No.  5912.') 

1.  At  the  annual  town  meeting  of  Tolland,  held  on  Noxiember  8th, 
iS76,  the  pl&intiH, /o/m  Dun,  was  duly  elected  collector  of  the  town 
taxes  in  and  for  said  town,  to  be  laid  at  such  meeting  for  the  year 
then  next  ensuing,  and  accepted  said  office. 

2.  At  said  meeting  it  was  voted  that  a  tax  of  seven  mills  on  the 
dollar  be  laid  on  the  assessment  list  next  to  be  completed,  for  the 
town  expenses  for  said  year,  and  that  the  same  be  due  and  payable 
May  1st,  1 877. 

3.  The  defendant,  on  October  1st,  iS76,  owned  a  farm  in  said  town, 
bounded  north  and  east  by  highway,  south  by  land  oi  John  Doe,  and 
west  by  land  of  Richard  Roe,  containing  twenty-four  acres  more  or 
less,  and  on  said  day  he  signed  and  returned  an  assessrhent  list  to 
the  assessors  of  said  town,  and  swore  to  the  same  before  one  of  them, 
in  which  list  said  farm  was  included. 

4.  Said  assessors  assessed  said  farm  at  $1,000,  and  the  same  was 
set  in  his  list  by  them  for  said  sum,  and  then  constituted  all  his  tax- 
able property. 

5.  Said  assessors  duly  completed  all  their  assessment  lists,  and 
lodged  an  abstract  of  the  same  in  the  office  of  the  town  clerk,  on 
December  Uth,  i876. 

6.  On  March  1st,  i877,  the  selectmen  of  said  town  made  out  and 
signed  a  proper  rate-bill,  in  which  the  sum  of  %7.00  was  set  against 
the  defendant's  name,  as  the  proportion  of  said  tax  which  he  was  to 
pay;  and,  on  their  application,  Richard  Fen,  Esquire,  a  justice  of  the 
peace  residing  in  said  town,  signed  and  issued  a  warrant  directed  to 
the  piaintift, /ohn  Dun,  for  the  collection  of  the  sums  due  on  said 
rate-bill. 

7.  The  plaintiff,  /ohn  Dun,  on  February  1st,  iS77,  gave  bonds  with 
security,  to  the  acceptance  of  the  selectmen,  for  the  faithful  dis- 
charge of  the  duties  of  his  office  as  collector  of  said  taxes. 

8.  The  plaintiff,  /ohn  Dun,  published  a  notice  in  the  "  Tolland  County 
Journal,"  a  newspaper  published  in  said  county,  three  successive 
weeks,  beginnmg  with  the  issue  of  said  journal  published  on  April 
10th,  1 877,  and  on  said  day  posted  a  like  notice  on  the  sign-post  of 
said  town,  that  he  would  receive  payment  of  said  taxes  on  May  J^th, 
1 877,  at  the  store  oi  David  Dun,  in  said  town,  at  any  time  between 
the  hours  o-f  8  a.  m.  and  6  P.  m. 

9.  On  May  J^th,  i877,  the  plaintiff,  John  Dun,  was  at  said  store 
from  8  A.  M.  to  6  P.  m  ,  ready  to  receive  such  taxes. 

10.  The  defendant  has  never  paid  said  tax. 

1 1 .  The   plaintiff,  John  Dun,   at  divers  times  before  August  1st, 

1.  The  matter  to  be  supplied  within  2.  Connecticut.  —  G^n.  Stat.  (1902),  § 
[]  will  not  be  found  in  the  reported  case.     2397. 
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i877,  made  diligent  search  for  goods  and  chattels  of  the  defendant, 
on  which  to  levy  under  his  warrant,  but  could  find  none,  and  none 
were  tendered. 

12.  On  August  1st,  i877,  the  selectmen  of  said  town  made,  signed 
and  caused  to  be  recorded  in  the  land  records  of  said  town  their 
certificate  describing  said  farm,  the  amount  of  said  tax,  with  the 
percentages  due  thereon  to  that  date,  being  in  all  $7.21,  and  stating 
that  said  tax  became  due  May  1st,  i877,  and  that  a  tax  lien  was 
claimed  on  said  farm  for  said  amount,  with  such  interest  or  per- 
centages as  might  thereafter  accrue  on  the  same. 

The  plaintiffs  claim, 

1.  Judgment  for  the  amount  of  said  lien. 

2.  A  foreclosure  of  said  lien,  by  strict  foreclosure,  in  favor  of  said 
town,  or  by  sale,  as  the  court  deems  proper. 

3.  That  in  case  of  a  strict  foreclosure  which  becomes  absolute,  the 
title  to  the  land  be  vested  in  the  town. 

{Conclusion  as  in  Form  No.  5912.') 

Form  No.  19776. 

(Mo.  Rev.  Stat.  (1S99),  §  9374.) 

In  the  Circuit  Court  oi  Jasper  County,  June  Term,  18PP. 

State  of  Missouri,  at  the  relation  and  to  the  use  of  John  Doe,  col- 
lector of  the  revenue  of  Jasper  county,  plaintiff,  against  (jiaming 
defendant  corporation'),  defendant. 

The  state  of  Missouri,  suing  at  the  relation  and  to  the  use  of  the 
collector  of  the  revenue  within  and  for  y'laijr/^/' county,  alleges  that 
John  Doe  is  the  legally  qualified  and  acting  collector  of  the  revenue 
within  and  for  the  county  and  state  aforesaid;  that  defendant  is  a 
corporation  organized  and  existing  according  to  law.  That  on  or 
about  the  first  ddi.y  oi  June,  j898,  the  defendant  was  the  owner  (or 
had  control  of,  as  the  case  may  be)  of  the  following  railroad  property, 
to  wit:  {^Here  describe  the  lands,  road-bed  and  other  property  in  the 
county),  which  was  then  and  there  subject  to  taxation  for  state, 
county,  school  and  other  purposes;  that  there  was  legally  assessed 
and  levied  against  such  property  for  the  year  ending  y««^  i,  a.  d. 
\W9,  for  state,  county,  school  and  other  municipal  purposes,  the 
aggregate  sum  of  two  hundred  dollars;  that  of  the  taxes  so  assessed 
and  levied,  there  is  now  due  and  unpaid  for  state  purposes  the  sum 
of  {stating  amount);  for  county  purposes,  the  sum  of  {stating amount); 
for  school  purposes  in  said  county,  the  sum  of  {stating  amount);  for 
city,  town  and  other  municipal  purposes,  the  sum  oi  {stating  amount); 
amounting  in  the  aggregate  to  the  sum  of  t7vo  hundred  6.o\\aiVS,  which 
sum  ther  defendant  has  failed  to  pay  as  required  by  law.  That  plain- 
tiff is  required  to  recover  of  defendant  a  penalty  {stating  the  amount) 
on  the  amount  so  due  and  unpaid,  from  the  first  6.diy  oi  January,  a.  d. 
i%99,  until  the  same  shall  be  paid. 

Plaintiff  further  says  that  the  taxes  so  assessed  and  levied  are,  by 
virtue  of  the  laws  of  this  state,  a  prior  lien  on  said  road-bed  and  real 
estate  and  other  property.  Wherefore  plaintiff  prays  judgment  for 
the  sum  of  t7vo  hundred  doWsiVs  and  the  penalty  thereon,   until  the 
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same  shall  be  paid,  and  for  reasonable  attorney's  fee  and  costs  of  suit; 
that  the  same  be  declared  a  lien  in  favor  of  the  state  of  Missouri, 
and  that  said  lien  be  enforced  and  said  real  estate  and  road-bed  and 
other  property,  or  so  much  thereof  as  may  be  necessary,  be  sold  to 
satisfy  said  judgment  and  costs,  and  that  a  special  fieri  facias  be  issued 
thereon  against  said  property. 
(^Signature  of  attorney. ) 

Form  No.  1■9^^^ 

(Precedent  in  Hunter  v.  Kansas  City  Safe  Deposit,  etc.,  Bank,  158  Mo.  263.)' 

In  the  Circuit  Court  of  Jackson  County,  State  of  Missouri. 

Kansas  City  Safe  Deposit  and  Savings  Bank, " 

plaintiff, 

vs. 

Henry  F.  Rose,  Guardian  of  Robert  Hunter, 

[and  Robert  Hunter\  defendants. 

Now  comes  plaintiff  and  for  its  cause  of  action  against  defendants 
alleges:  That  plaintiff  is  a  corporation  created  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Missouri-,  that  on  August 
seventh,  188O,  Robert  Hunter  was,  by  the  county  court  of  Jackson  county, 
Missouri,  declared  and  adjudged  a  lunatic  and  incapable  of  managing 
and  having  the  care  of  his  own  estate  and  property,  and  that  on  the 

day  of ,  defendant  Henry  F.  Rose  was,  by  the  probate 

court  oi  Jackson  county,  duly  appointed  guardian  of  the  person  and 
estate  of  Robert  Hunter;  that  he  duly  qualified  as  such  guardian  and 
has  ever  since  and  is  now  acting  as  such  guardian.  That  Kansas 
City  is  and  was  at  the  times  hereinafter  mentioned,  a  municipal  cor- 
poration, organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Missouri.  That  by  ordinance  number  333,  entitled  "An 
Ordinance  to  pave  Grand  Avenue  from  the  north  line  of  Twentieth 
Street  to  the  north  line  of  Springfield  Avenue,"  approved  August  23, 
1889,  said  city  provided  for  the  paving  of  6^ra«^  avenue  from  the 
north  line  of  Twentieth  street  to  the  north  line  of  Springfield  avenue, 
all  within  the  limits  of  said  city  as  the  same  then  existed.  That  in 
accordance  with  said  ordinance  and  the  charter  and  ordinances  of 
said  city,  the  engineer  thereof  duly  awarded  the  contract  of  said 
work  to  Ragan,  Soper,  Wells  &*  Co.,  a  firm  composed  of  D.  Soper, 
S.  M.  Wells,  C  H.  Wells  and  /.  C.  Ragan.  That  all  of  said  work 
was  done  and  the  material  therefor  furnished  in  full  accordance  with 
the  terms  and  provisions  of  said  contract,  and  was  duly  accepted  by 
said  city  and  approved.  That  said  work  had  been  duly  petitioned 
for,  and  in  said  petition  it  was  requested  that  said  tax  bills  should  be 
payable  and  collectible  in  instalments  as  provided  by  the  charter  of 
said  city,  and  in  said  ordinance  number  333,  which  ordinance  pro- 
vided for  the  doing  of  said  work,  it  was  provided  that  said  work 
should  be  paid  for  by  said  tax  bills,  due  and  payable  in  instalments 
as  provided  for  in  said  charter.  That  after  the  completion  of  said 
work,  the  said  city  engineer  computed  the  whole  cost  thereof  and 
apportioned  said  cost  among  the  several  lots  and  parcels  of  land  to 

1.  Judgment  was  entered  for  the  plaintiflE  in  this  case. 
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be  charged  therewith;  that  after  so  apportioning  and  charging  the 
cost  of  said  work,  the  board  of  public  works  of  said  city  made  out 
and  certified,  in  favor  of  said  Ragan^  Soper,  Wells  &•  Company^  special 
tax  bills  for  the  doing  of  said  work  and  the  furnishing  of  materials 
therefor,  each  of  which  bills  is  duly  signed  and  certified  to  by  the 
president  of  said  board,  and  that  the  special  tax  bill  hereto  attached 
and  numbered  111  is  one  of  those  so  made  out  and  certified,  and  was 
issued  and  delivered  for  the  doing  of  said  work,  and  is  against  and  a 
lien  upon  the  following  described  real  estate  in  said  Kansas  City, 
Jackson  county,  Missouri,  to  wit:  That  part  of  lot  three  lying  west 
of  the  west  line  of  Grand  avenue,  Scarritt  and  Peery's  subdivision  of 
the  east  half  of  the  southwest  quarter  section  8,  township  J^9,  range 
S3,  which  said  property  is  owned  or  claimed  by  the  above  named 
Robert  Hunter,  and  said  real  estate  joins  and  fronts  upon  that  portion 
of  Grand  avenue  on  and  along  which  said  work  was  done  as  afore- 
said, and  is  described  in  said  tax  bill;  and  that  the  amount  of  said 
tax  bill  is  the  correct  and  proportionate  amount  of  the  total  cost  of 
said  work  according  to  the  frontage  of  said  property;  that  said  prop- 
erty has  been  and  is  charged  by  said  tax  bill  with  the  sum  oi%7 4.0.38. 
That  said  tax  bill  was  issued  on  the  tenth  day  oi  January,  iS90,  and 
by  the  provisions  of  the  charter  of  said  city,  the  first  instalment 
thereof  was  due  sixty  days  from  date;  that  notwithstanding  said  first 
instalment  is  and  has  long  since  been  due,  the  same  has  been  unpaid 
and  the  defendant  has  wholly  failed,  refused  and  neglected  to  pay 
the  same,  and  all  of  said  instalments  and  said  tax  bill  is  due  and 
unpaid.  That  said  tax  bill  has  been  duly  assigned  to  the  plaintiff  by 
said  Ragan,  Soper,  Wells  6^  Company  for  value,  and  the  plaintiff  is 
now  the  legal  owner  and  holder  thereof.  That  said  tax  bill  contains 
a  correct  description  of  the  land  described  aforesaid,  the  number, 
the  title,  the  date  of  passage  of  said  ordinance,  and  recites  that  said 
work  has  been  completed  according  to  contract  by  said  Ragan,  Soper, 
Wells  (St*  Company,  contractors,  to  whom  said  bill  is  issued  in  part 
payment  thereof.  That  the  sum  of  %lJt.0.38  has  been  duly  assessed 
and  apportioned  against  the  said  land,  being  the  amount  chargeable 
against  said  land  as  provided  by  law,  for  its  proportion  of  the  cost 
of  said  work,  and  is  a  lien  Against  said  land.  That  this  tax  bill  is 
payable  in  four  equal  instalments  of  %185.09  1-2  each,  on  presentation 
of  three  instalment  coupons  thereto  attached.  That  the  fourth  and 
last  of  said  instalments  is  paya.h\e  three  years  from  the  date  of  said  bill 
on  surrender  and  cancellation  of  the  same.  That  this  tax  bill  bears 
interest  at  the  rate  of  seven  per  cent,  per  annum  from  date  until  paid, 
the  interest  on  each  instalment  being  payable  at  the  maturity  of  the 
instalment,  and  if  any  instalment  coupon  be  not  paid  when  it  becomes 
due,  then  all  the  remaining  instalments  and  the  accrued  interest 
thereon  shall  immediately  become  due  and  collectible,  and  there  is 
attached  to  and  made  a  part  of  this  tax  bill,  three  coupon  instalments, 
each  of  which  is  signed  and  certified  to  by  the  president  of  the  board 
of  public  works  of  said  city,  and  is  dated  January  10,  j890,  each  being 
for  the  sum  of  ^185.09 1-2  and  payable  as  recited  in  said  tax  bill;  the 
said  tax  bill  is  dated  the  tenth  day  of  January,  iS90.  Wherefore 
plaintiff  asks  special  judgment  for  the  amount  of  said  tax  bill  and 
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interest  at  the  rate  of  sei^en  per  cent,  per  annum  from  its  date,  to  be 
enforced  against  the  property  described  aforesaid  and  for  proper 
process  to  execute  said  judgment,  and  for  all  other  and  proper 
relief. 

[(^Signaiure  of  attorney  as  in  Form  No.  5921.)Y 

Form  No.  19778. 

(Nev.  Comp.  Laws  (1900),  §  1121.) 

(  Venue  and  title  of  court. ) 

The  State  of  Nevada 

V. 

John  Doe  &"  Co.,  and  the  real  estate  and 

improvements  in  {describing  them). 

The  state  of  Nevada,  by  Andrew  Jackson,  District  or  Prosecuting 
Attorney  of  the  county  of  Ormsby,  complains  of  {naming  defendants'), 
and  also  the  real  estate  and  improvements  {describing  them  with  the 
same  particularity  as  in  actions  of  e;'ectfnent  or  actions  for  the  recot^ery  of 
personal  property),  and  for  cause  of  action  says  that  between  the  frst 
Monday  va  January  and  the  second  Monday  in  August,  a.  d.  one 
thousand  eight  hundred  and  ninety-nine,  in  the  county  of  Ormsby,  in 
the  state  of  Nevada,  Richard  Roe,  then  and  there  being  County 
Assessor  of  said  county,  did  duly  assess  and  put  down  on  an  assess- 
ment-roll all  the  real  and  personal  property  in  said  county  subject 
to  taxation,  and  that  the  said  assessment-roll  was  afterward  sub- 
mitted to  the  Board  of  Equalization  of  said  county,  and  was  by  said 
board  duly  equalized  as  provided  by  law;  that  said  {nami fig  defend- 
ant) was  then  and  there  the  owner  of,  and  that  there  was  duly 
assessed  to  him  the  above  described  real  estate,  improvements  upon 
real  estate  and^certain  personal  property,  and  that  upon  such  prop- 
erty there  has  been  duly  levied  for  the  fiscal  year  a.  d.  eighteen 
hundred  and  ninety-nine,  a  state  tax  oi  fifty  dollars,  and  a  county  tax  of 
thirty  dollars,  amounting  in  the  whole  to  eighty  dollars,  all  of  which 
is  due  and  unpaid;  of  which  amount  thirty  dollars  was  duly  assessed 
and  levied  against  the  real  estate,  and  twenty  dollars  against  the 
improvements  aforesaid,  and  thirty  dollars  against  the  personal 
property. 

Wherefore,  said  plaintiff  prays  judgment  against  {naming  defend- 
ant) for  the  sum  of  eighty  dollars  {the  whole  of  said  tax),  and  a  sepa- 
rate judgment  against  said  real  estate  and  improvements,  for  the 
sum  of  thirty  dollars  {the  tax  due  on  real  estate,  improvements  and  per- 
sonal property),  and  the  ten  per  cent,  damages  for  nonpayment  thereof 
at  the  time,  as  required  by  law,  and  the  additional  penalty  of  twe?ity- 
five  per  centum,  also  required  by  law,  and  for  such  other  judgment 
as  to  justice  belongs,  and  for  all  costs  subsequent  to  the  assessment 
of  said  taxes  and  of  this  action. 

Andrew  Jackson,  District  or  Prosecuting 
Attorney,  County  of  Ormsby. 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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Form  No.  19779. 
(N.  Dak.  Rev.  Codes  (1895),  §  1278.) 

(  Title  of  court  and  cause  as  in  Form  No.  5928.') 

The  plaintiff  complains  and  alleges  that  the  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  {tiaming  the  total  amount  due  the  state, 
county  and  other  funds),  for  taxes,  with  Jive  per  cent,  penalty  added 
thereto  for  nonpayment  thereof,  and  interest  thereon  at  the  rate  of 
one  per  cent,  per  month,  from  {date  of  delinquency),  and  (^stating 
amount)  costs  of  advertising,  which  said  taxes  were  duly  assessed 
and  levied  upon  the  real  (or personal)  property  of  the  defendant,  to 
wit:  (describe  the  property  as  assessed)  for  the  fiscal  year  (jiaming  the 
year).  (For  taxes  for  a  previous  year  an  additional  paragraph  may  be 
added  in  similar  form.)  That  the  taxes  aforesaid,  with  penalty, 
interest  and  costs,  are  a  lien  upon  the  real  property  before  described. 

Wherefore,  plaintiff  prays  judgment  against  said  defendant  for 
the  sum  of  fifty  dollars,  with  penalty  and  interest  as  aforesaid,  and 
attorney's  fees  of  three  dollars  and  costs  of  suit,  and  that  the  lien 
of  said  taxes  may  be  enforced  against  said  real  property,  and  the 
same  be  condemned  to  be  sold  to  satisfy  plaintiff's  judgment. 

Andrew  Jackson,  State's  Attorney. 

e.  To  Recover  Privilege  Tax. 

Form  No.  19780. 
(Precedent  in  Kansas  City  v.  Johnson,  78  Mo.  662.)' 

[(7y//(f  of  court  and  cause  as  in  Form  No.  6921.)']'^ 

Plaintiff  states  that  on  tht  first  day  oi  January,  i878,  and  for  more 
than  three  months  prior  thereto,  the  deienda.nt,  Jervis  Johnson,  was 
carrying  on  business  as  a  merchant  in  the  city  of  Kansas;  that  the 
said  city,  by  its  mayor  and  common  council,  duly  assessed  and  levied 
on  the  wares  and  merchandise  of  said  defendant: 

A  merchant  license  tax,  for  the  year  i87^,  of %231f.  00 

Interest  and  penalty  on  said  tax 18  72 

Attorney's  fee  for  counselor 25  27 

Total %277  99 

Which  said  tax,  interest,  penalty  and  costs  have  not  been  paid, 
and  for  which  plaintiff  asks  judgment, 

S.  P.  Twiss,  City  Counselor,  Plaintiff's  Attorney. 

d.  To  Recover  Tax  on  Mining  Claim. 

Form  No.  1 9  7  8 1 . 

(Nev.  Comp.  Laws  (1900),  §  1168.) 
{Venue  and  title  of  court.) 

The  State  of  Nevada 

v. 

John  Doe  dr*  Co.,  the  possessory  claim  to  the 

mine  or  mining  claim  (describing  it). 

1.  This  form  was  held  sufficient.  [  ]  will  not  be  found  in  the  reported 

2.  The  matter  to  be  supplied  within     case. 
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The  state  oi  Nevada,  hy  Andrew  Jackson,  district  or  prosecuting 
attorney  of  the  county  of  Ormsby,  complains  of  {naming  defendants^ 
and  also  the  following  mine  or  mining  claim  {describing  the  mine  or 
mining  claim  with  the  same  particularity  as  in  actions  of  ejectment),  and 
for  cause  of  action  says:  That  between  the  first  Monday  in  {Here 
insert  the  time  in  which  the  assessor  is  directed  to  make  the  assessment  for 
the  quarter  for  which  the  taxes  are  delinquent'),  in  the  county  of 
Ormsby,  in  the  state  of  Nevada,  Richard  Roe,  then  and  there  being 
county  assessor  of  said  county,  did  duly  assess  and  set  down  on  an 
assessment-roll  for  the  quarter  year  commencing  the  first  day  of 
{stating  time),  and  ending  the  {stating  time),  fifty  tons  of  gold  and 
silver  bearing  ore,  quartz  or  mineral,  or  other  taxable  product, 
extracted  from  the  mine  or  mining  claim  designated  and  described 
in  this  complaint;  said  ore,  quartz  or  mineral  was  assessed  at  {stating 
amount)  dollars  per  ton,  from  the  sworn  (or  affirmed)  statement  fur- 
nished by  Samuel  Short,  his  (or  their,  as  the  case  may  be)  agent  (or 
superintendent),  to  the  assessor  {or,  in  case  no  statemefit  was  furnished 
the  assessor,  then  the  assessed  value  may  be  stated  from  the  best  source  of 
information  within  the  assessor's  reach) ;  that  the  said  {naming  defend- 
ant) was  then  and  there  the  owner  of  said  possessory  mine  or 
mining  claim,  and  did  extract  therefrom  the  gold  and  silver  bearing 
ore,  quartz  or  mineral,  or  other  taxable  product,  assessed,  and  upon 
which  the  taxes  are  now  delinquent  and  unpaid;  and  that  said  ore, 
quartz  or  mineral,  or  other  taxable  product,  was  duly  assessed  to 
him,  and  upon  it  there  has  been  duly  levied,  by  the  operation  of  the 
law  taxing  the  proceeds  of  the  mines,  for  the  quarter  commencing 
the  first  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  a  state  tax  oi  fifty  dollars,  and  a  county  tax 
of  thirty  dollars,  amounting  in  the  whole  to  eighty  dollars,  all  of 
which  was  duly  assessed  and  levied  against  the  proceeds  of  the 
mines  or  mining  claim  as  aforesaid.  Wherefore,  plaintiff  prays  judg- 
ment against  said  {naming  defendafit)  for  the  sum  of  eighty  dollars, 
and  a  separate  judgment  against  said  possessory  mine  or  mining 
claim  for  the  sum  of  eighty  dollars,  the  whole  of  said  tax  on  the  pro- 
ceeds of  the  possessory  mine  or  mining  claim  herein  described,  per 
quarter  year  delinquent,  and  for  ten  per  cent,  damages  for  nonpay- 
ment thereof,  as  required  by  law,  and  for  such  further  judgment  as 
to  justice  belongs,  and  for  all  costs  subsequent  to  the  assessment  of 
said  taxes  and  the  commencement  of  this  action. 

Andrew  Jackson,  District  or  Prosecuting 
Attorney,  County  of  Ormsby. 

5.  Notice  of  Action  to  Recover  Taxes. 

Form  No.  19782. 

(Nev.  Comp.  Laws  (1900),  §  1123.) 

S>taX.Q.oi  Nevada,  County  of  Ormsby — District  or  Prosecuting  Attor- 
ney's Office. 

Notice  of  suits  commenced.  —  To  the  following  named  defendants, 
and  to  all  owners  of  or  claimants  to  the  real  estate  and  improve- 
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ments  thereon,  or  improvements,  when  assessed  separately,  herein- 
after described,  known  or  unknown.  You  are  hereby  notified  that 
suits  have  been  commenced  in  the  {ttame  of  court,  where  held,  etc.)  by 
the  state  of  Net>ada,  plaintiff,  against  each  of  the  defendants  herein- 
after named,  and  each  of  the  following  described  tracts  or  parcels  of 
land,  with  the  improvements  thereon,  and  improvements  when  sepa- 
rately assessed,  and  all  owners  of,  or  claimants  to  the  same,  known 
or  unknown,  to  recover  the  tax  and  delinquency  assessed  to  said 
defendant  against  said  property  for  the  fiscal  year  commencing 
(^stating  time\  and  ending  {stating  time),  and  that  a  summons  has 
been  duly  issued  in  each  case;  and  you  are  further  notified  that 
unless  you  appear  and  answer  the  complaint  filed  in  said  cause  on 
or  before  the  tenth  day  oi  June,  i899,  judgment  will  be  taken  against 
you,  and  the  real  estate  and  improvements  herein  described,  for  the 
amount  of  tax  and  delinquency  specified  and  cost  of  suit.  Tax  and 
delinquency,  y^/^«  Doe  {describe  real  estate  and  improvements  as  in 
summons),  %500.     Richard  Roe,  personal  property,  assessed  at  %1,000. 

Andrew  Jackson,  District  or  Prosecuting 
Attorney,  Ormsby  County. 

6.  Answer,  Plea  op  Affidavit  of  Defense, 
a.  That  Assessment  was  Illegal  and  Void. 

Form  No.  19783. 
(Precedent  in  Walsh  v.  Barron,  61  Ohio  St.  16.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5929^^ 

The  defendant,  John  Walsh,  for  answer  and  cross-petition  herein, 
says: 

That  the  city  of  Columbus,  a  municipal  corporation  under  the  laws 
of  Ohio,  being  a  city  of  the  first  grade,  second  class,  and  Samuel  R. 
Stone  are  necessary  parties  to  the  complete  determination  of  the 
question  involved  in  this  action.  Said  defendant,  John  Walsh,  is  the 
owner  in  fee  simple  of  lots  Nos,  1  to  10,  inclusive,  oi  John  Walsh's 
subdivision  of  lot  No.  25  in  Solomon  and  George  W.  Beers  subdivision 
of  about  Jfi  acres  in  quarter  township  3,  town  1,  range  18,  U,  S. 
military  lands  as  shown  on  the  plat  of  record  in  plat-book  5,  at  page 
96,  in  the  recorder's  office  of  Fra?iklin  county,  Ohio,  being  the  first 
ten  parcels  described  in  the  petition  herein,  and  he  has  a  valid  defense 
to  plaintiff's  action  as  to  those  lots  as  hereinafter  set  forth. 

The  said  lots  numbered  from  one  to  nine,  inclusive,  are  located  on 
the  south  side  of  Dodridge  street  in  said  city  of  Columbus,  and  each 
lot  abounds  and  abuts  on  said  street  SS  feet. 

On  September  15,  iS90,  the  council  of  said  city  of  Columbus  adopted 
a  resolution  that  it  was  necessary  to  improve  Dodridge  street  from 
High  street  to  the  west  corporation  line,  by  grading  and  construct- 
ing thereon  an  asphalt,  stone  block,  Hayden  block,  fire-clay  or  hard- 
burned  brick  pavement,  and  setting  a  five-\nz\\  curb  of  Berea  and 

1.  This  answer  was  sustained.  [  ]   will   not  be  found  in  the  reported 

2.  The  matter  to  be  supplied  within     case. 
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Fulton  stone,  and  that  said  improvement  be  made  under  and  accord- 
ing to  an  act  of  the  General  Assembly  of  the  State  of  Ohio,  passed 
May  II,  1886,  entitled:  "An  act  to  provide  for  the  improvement  of 
streets,  avenues  and  alleys  in  cities  of  the  first  grade  of  the  second 
class,"  commonly  called  the  "Taylor  law."  Said  resolution  was 
published  in  the  mode  provided  by  law. 

On  November  17,  i889,  said  city  council  passed  an  ordinance  to 
provide  for  making  said  improvement  of  said  street  in  the  manner 
stated  in  said  resolution,  and  for  the  issue  of  bonds  to  cover  the 
cost  and  expense,  and  said  cost  and  expense  to  be  assessed,  as  pro- 
vided in  said  act  of  the  General  Assembly,  equally  by  the  front  foot 
on  the  property  fronting  or  abutting  on  said  improvement. 

Thereafter  said  city,  by  its  officers,  contractors  and  employees,  did 
improve  said  street  by  grading  and  constructing  thereon  a  Hayden 
block  pavement  and  setting  a  ^z^<?-inch  curb,  and  after  the  completion 
of  said  work,  on  February  27,  i893,  the  council  of  said  city  passed 
an  ordinance  assessing  the  sum  oi  five  dollars  and  thirty-four  cents 
and  3  and  1-10  mills  upon  each  foot  front  of  the  several  lots  of  land 
bounding  or  abutting  upon  said  street  and  requiring  that  the  same 
should  be  paid  at  the  office  of  the  treasurer  of  said  Franklin  county, 
Ohio,  \n  fourteen  equal  annual  instalments  with  interest  thereon,  at 
6  per  cent,  per  annum,  payable  semi-annually,  and  that  the  clerk 
certify  said  assessment  to  the  treasurer  for  collection.  By  said 
ordinance  the  assessment  on  each  of  this  defendant's  said  lots  num- 
bered 1  to  9,  inclusive,  is  the  sum  of  %176.32. 

In  addition  to  said  assessment  said  city,  at  the  same  time,  assessed 
upon  each  of  said  lots  numbered  5  to  10  inclusive  the  sum  of  %30  for 
a  sewer  constructed  in  subdistrict  "1"  in  main  sewer  district 
No.  2. 

The  several  sums  demanded  in  the  petition  as  taxes  and  assess- 
ments on  said  lots  are  made  up  as  follows: 

1.  The  sum  of  $7.^  on  each  lot  as  ordinary  taxes  for  i2,96  and 
the  penalty  for  nonpayment  thereof. 

2.  The  sum  of  $5.^1  on  each  lot  for  ordinary  taxes  in  i897. 

3.  The  sum  of  %50.36  on  each  lot  for  four  instalments  of  said 
street  assessment. 

4.  The  sum  of  $39.30  on  each  lot  for  interest  to  December  20,  i897, 
on  said  street  assessment. 

5.  The  sum  of  $30.00  on  each  of  said  lots  numbered  from  5  to  10, 
inclusive,  for  said  sewer  assessment. 

Said  assessments  are  illegal  and  invalid  for  the  reason  that  they 
exceed  the  value  of  said  lots;  and  said  respective  lots  could  not  have 
been  sold  at  any  time  since  or  before  said  street  improvement  was 
ordered  for  the  amount  assessed  upon  them  respectively  on  account 
thereof,  and  cannot  now  be  sold  for  the  amount  thereof;  and  they 
have  been  offered  at  tax  sales  by  the  treasurer  and  not  sold  because 
no  one  would  pay  the  amount  of  taxes  and  of  said  assessments  now 
due  thereon  for  the  same,  and  at  the  last  sale  of  delinquent  lands 
said  lots  were  forfeited  to  the  state  of  Ohio,  and  if  said  lots  are  now 
sold  by  order  of  the  court  io  this  case  they  will  not  bring  the  amount 
of  taxes  and  assessments  thereon,  and  this  defendant  will  be  deprived 
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of  his  property  for  public  uses  without  receiving  any  consideration 
therefor.  This  defendant  did  not  petition  for,  promote  or  partici- 
pate in  the  making  of  said  improvements  or  either  of  them. 

This  defendant  has  offered  to  pay  the  ordinary  taxes  on  said  lots, 
and  has  paid  on  said  street  assessment  an  amount  far  in  excess  of 
what  would  be  due  had  the  same  been  limited  to  25  per  cent,  of  the 
value  of  said  property,  and  said  treasurer  has  always  and  does  still 
refuse  to  receive  ordinary  taxes  on  said  lots  unless  this  defendant 
will  at  the  same  time  pay  the  said  assessments. 

The  said  act  of  the  General  Assembly  under  which  said  street  was 
improved  and  the  act  passed  March  21,  1887  (84  Ohio  Laws  176), 
providing  that  section  2270  revised  statutes  shall  not  apply  to 
improvements  made  under  said  act  of  May  11,  1886,  are  each  uncon- 
stitutional in  their  operation  and  effect  as  applied  to  this  defend- 
ant's land  and  the  improvement  in  question,  because  they  operate  to 
effect  the  confiscation  of  defendant's  property  to  pay  for  a  public 
improvement  as  aforesaid,  and  violate  article  i,  section  19  of  the 
constitution  of  Ohio. 

The  defendant  is  without  adequate  remedy  at  law  and  will  be  irrepa- 
rably injured  and  will  lose  his  property  unless  the  court,  in  the 
exercise  of  its  equity  jurisdiction,  grants  him  relief. 

Wherefore  said  defendant  prays  that  said  assessments  be  adjudged 
to  be  invalid  and  void  and  defendant's  said  premises  adjudged  to  be 
free  from  the  lien  thereof,  and  plaintiff's  petition  be  dismissed,  and 
for  all  other  proper  relief. 

\{Signature  of  attorney  and  verification  as  in  Form  No.  6929.)^^ 

Form  No.  19784. 

(Precedent  in  Scranton  7>.  Bush,  160  Pa.  St.  499.)' 

[(^Commencement  as  in  Form  No.  1029.')]^ 

1.  The  above  claim  is  on  a  municipal  assessment  purporting  to  be 
made  by  the  city  of  Scranton  against  defendant's  lot  on  Luzerne 
street,  for  the  cost  and  expense  of  grading  the  said  street,  by  ordi- 
nace  passed  Sept.  4,  i8<§5.  The  said  assessment  against  defendant's 
lot  as  described  on  the  lien  on  which  the  scire  facias  in  the  above 
entitled  case  was  issued,  was  wholly  illegal  and  void,  for  the  reason 
that  it  was  made  by  the  foot  front  on  measurements  made  by  the 
city  engineer,  and  not  according  to  benefits,  as  required  by  law. 
That  no  assessments  according  to  benefits  were  ever  made  by  the 
city  of  Scranton  against  defendant's  lot  for  the  cost  of  grading,  for 
which  the  above  entitled  action  is  brought  to  recover. 

2.  The  work  done  by  the  plaintiff  in  the  grading  of  said  Luzerru 
street  was  without  authority  of  law  or  ordinance,  because  the 
grading  was  not  done  according  to  the  grade  established  by  ordi- 
nance, but  according  to  another  grade,  established  by  the  city 
engineer,  without  authority. 

[{Signature  and  jurat  as  in  Form  No.  1029. y^^ 

1.  The  matter  to  be  supplied  within        2.  This  affidavit  was  held  sufficient. 
[  ]  will  not  be  found  in  the  reported  case. 
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b.  That  Property  Assessed  is  Exempt. 

Form  No.  19785. 

(Precedent  in  Philadelphia  v.  Pennsylvania  Hospital,  154  Pa.  St.  9.)' 

UCommencing  as  in  Form  No.  1029.y\^ 

That  the  premises  mentioned  in  the  lien  of  the  said  plaintiff  is  a 
portion  of  a  larger  enclosed  piece  of  ground  which  is  owned  in  fee 
by  the  said  defendant,  and  is  employed  for  the  care  and  treatment 
of  insane  patients,  and  constitutes  a  department  of  the  defendant's 
work  and  duties,  which  is  known  as  the  "■  Department  for  the  Insane 
of  the  Pennsylvania  Hospital.'^ 

"The  hospital  is  managed  by  a  board  which  holds  meetings 
monthly,  and  a  committee  of  managers  attend  weekly  at  the  depart- 
ment for  the  insane  to  transact  any  business  that  may  come  before 
them,  audit  the  accounts  of  the  steward,  and  make  a  personal 
inspection  of  the  wards.  During  the  fifty  years  of  the  existence  of 
this  department,  there  does  not  appear  to  have  been  a  break  in  the 
regularity  of  its  meetings." 

The  department  contains  a  daily  average  of  ovtr  four  hundred 
patients,  of  which  over  two  hundred  and  thirty  are  females.  There  is 
an  average  of  ovtr  forty  free  patients,  and  the  remainder  pay  various 
weekly  amounts  ir ova  five  to  T^/'/y  dollars;  the  average  cost  of  each 
patient  being  a  little  under  ten  dollars  a  week.  But  in  calculating 
this  average  the  value  of  the  premises  and  buildings,  which  is  con- 
siderably over  one  million  dollars,  is  not  computed. 

There  are  various  buildings  on  the  premises,  the  object  being  to 
sever  as  much  as  possible  the  insane.  There  is  also  a  building 
alluded  to  in  the  lien  of  the  plaintifif,  used  exclusively  for  an  average 
oi  five  insane  females,  all  of  whom  pay,  but  it  is  managed  just  as  the 
remainder  of  the  department,  except  that  the  patients  are  perhaps  of 
a  better  class,  and  having  more  tranquil  form  of  disease,  but  there  is 
no  separate  account  kept  for  this  building,  nor  is  there  in  any  way 
a  profit  derived  from  it,  and,  did  the  finances  of  the  hospital  admit, 
more  separate  buildings  of  a  similar  character  would  be  constructed. 

The  receipts  from  the  said  department,  including  legacies  and  the 
income  derived  from  all  funds  donated  for  charitable  purposes,  but 
excluding  the  value  of  the  premises,  about  equal  the  disbursements, 
though  occasionally  there  may  be  a  small  balance  which  is  applied 
to  the  department  for  the  following  year,  and  more  often  a  deficit. 

That  the  said  defendant  has  no  capital  stock,  and  no  profit  or 
other  benefit  or  advantage  is  in  any  way  derived  by  any  of  the  con- 
tributors thereto  from  any  moneys  received  by  the  corporation  from 
any  source,  but  on  the  contrary,  there  is  annually  more  money 
expended  by  the  defendant  in  carrying  out  the  purposes  of  its  incor- 
poration than  is  received  from  all  sources  of  its  income,  and  this 
deficit  is  made  up  by  annual  contributions  and  donations  made  to 
it  from  time  to  time.  That  the  said  defendant  is  maintained  by 
voluntary  contributions   from   its   members    and  others   and  from 

1.  This  affidavit  was  held  sufficient.     [  ]  will  not  be  found  in  the  reported 

2.  The  matter  to  be  supplied  within     case. 
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the  capital  accumulated  from  time  to  time  by  gifts,  devises  and 
bequests,  and  small  sums  paid  by  patients  as  aforesaid.  That  no 
distinction  is  made  in  the  reception  of  patients  by  defendant  on  the 
ground  of  color  or  sex,  and  the  said  defendant  is  a  charitable  trust, 
open  to  the  public  indefinitely  and  conducted  without  a  view  to 
corporate  or  individual  profit,  and  is  an  institution  of  purely  public 
charity,  founded,  endowed  and  maintained  by  public  and  private 
charity,  and  the  defendant  is  therefore  advised  and  believes  that  the 
real  estate  hereinbefore  specially  described  is  exempt  by  law  from 
the  payment  of  the  sums  for  which  the  said  lien  is  filed. 
[(Signature  and  jurat  as  in  Form  No.  1029.)]^ 

Form  No.  19786. 

(Precedent  in  Philadelphia  v.  Spring  Garden  Farmers'  Market  Co., 
145  Pa.  St.  93.)" 

\{Cominencement  as  in  Form  No.  1029.')]^ 

The  claim  on  which  this  writ  issued  seeks  to  enforce  a  charge 
against  the  property  therein  described,  to  wit,  on  the  south  side  of 
Spring  Garden  street,  between  Tenth  street  and  Eleventh  street,  of 
which  the  defendant  is  the  owner,  for  paving  so  much  of  the 
unpaved  space  of  Spring  Garden  street  as  was  reserved  for  market 
purposes  and  occupied  by  the  old  Spring  Garden  market  sheds,  and 
as  was  in  front  of  the  defendant's  property. 

Deponent  further  saith  that  at  the  time  the  paving  of  the  market 
plots  was  authorized,  and  when  the  same  were  paved.  Spring  Garden 
street  was  occupied  in  front  of  defendant's  property,  and  for  a  great 
distance  east  and  west  thereof,  by  the  tracks  of  the  Union  Passenger 
Railway  Cotnpatiy,  which  company  was  incorporated  by  the  act  of 
April  8,  1864,  P.  L.,  287,  which  act  authorized  said  company  to  lay 
its  tracks  from  Seventh  street  along  Spring  Garden  street  to  Twenty- 
third  stvett.  Said  act,  by  its  8th  section,  provided  that  the  said 
company  shall  be  at  the  entire  cost  and  expense  of  paving,  repaving 
and  repairing  that  may  be  necessary  upon  any  street  where  the  tracks 
of  said  company  may  be  laid. 

And  deponent  says  that  by  reason  of  said  act  of  assembly  the 
ground  of  defendant  is  relieved  of  the  cost  and  charge  of  the  paving 
if  otherwise  it  was  liable,  and  that  the  said  railway  company  is,  and 
that  defendant  is  not,  liable  therefor. 

[{Signature  and  Jurat  as  in  Form  No.  1029. ^Y" 

c  Where  Defendant  is  Sued  as  Guardian,  that  His  Guardianship  was 
Terminated  by  the  Death  of  the  Ward. 

Form  No.  i  97  87. 

(Precedent  in  Somers  v.  Boyd,  48  Ohio  St.  650.) 
KT'itle  of  court  and  cause  as  in  Form  No.  13S6.y\'^ 
The  defendant,  David  Somers,  says  that  it  is  true,  as  averred  in  the 
petition,  that  on  the  29th  day  of  April,  iS82,  he  was  duly  appointed 

1.  The  matter  to  be  supplied  within        2.  This  affidavit  was  held  sufficient. 
[J  will  not  be  found  in  the  reported  case. 
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and  qualified  as  guardian  of  John  McCleary,  an  imbecile,  and  that  he 
continued  as  such  guardian  thence  until  the  death  of  sdixd.  John 
McCleary,  which  occurred  in  Butler  county,  Ohio,  on  the  19ih  day  of 
March,  i889,  when  his  functions  as  such  guardian  were  terminated 
by  law.  That  on  the  2oth  day  oi  March,  i889,  one  James  B.  Duffield, 
who  was  then  and  is  now  a  resident  of  Somers  township,  Preble 
county,  Ohio,  was  duly  appointed  and  qualified  as  administrator  of  the 
estate  of  said  decedent,  John  McCleary,  and  has  ever  since  been 
and  is  now  the  acting  administrator  of  the  estate  of  said  decedent, 
and  as  such,  is  the  legal  representative  of  said  estate. 

He  says  that  on  the  11th  day  of  April,  i889,  as  guardian  of  said 
John  McCleary,  upon  notice  and  demand  of  one  W.  B.  Stephens, 
township  assessor  of  Milford  township  in  said  county  of  Butler, 
being  the  township  in  which  this  defendant  then  resided,  he  made 
enlistment  of  the  personal  property  and  effects  which  were  of  the 
estate  of  said  decedent,  a  true  copy  of  which  enlistment  is  set  out  in 
the  petition  and  marked  "^."  That  being  uncertain  as  to  his  duty 
as  such  guardian  at  the  time,  in  the  premises,  he  made  said  enlist- 
ment under  protest.  He  says  that  at  the  date  of  said  enlistment  he 
had  not  made  and  filed  his  final  account  for  settlement,  as  said 
guardian,  and  had  not  transferred  or  turned  over  the  property  and 
effects  set  forth  in  said  enlistment,  of  which  said  exhibit  "-<4  "  is  a 
copy,  to  said  James  B.  Duffield,  as  administrator  of  said  estate,  but 
that  he  did,  within  tivo  days  thereafter,  to  wit:  on  the  13th  day  of 
April,  iS89,  file  his  final  account  as  such  guardian  for  settlement  in 
the  Probate  Court  of  said  county  of  Butler,  and  the  same  was  finally 
settled  and  approved  by  said  court  September  SO,  j889. 

He  further  says  that  on  or  about  the day  of  April,  i889,  on 

demand  of  the  township  assessor  of  Somers  township,  Preble  county, 
Ohio,  being  the  township  in  which  said  James  B.  Duffield,  adminis- 
trator of  the  estate  oi  John  McCleary,  deceased,  then  resided;  he 
also  enlisted,  as  such  administrator,  the  identical  property  and  effects 
of  said  estate  set  out  and  described  in  said  Exhibit  "^"  in  the 
petition,  and  the  said  enlistment  was  duly  returned  to  the  auditor 
of  said  county  of  Preble,  who  duly  placed  against  said  property  and 
effects  the  assessment  of  taxes  proper  to  be  assessed  against  the 
same  for  said  year  i889,  and  which  taxes  so  assessed  have  been  paid 
by  said  Administrator  Duffield  to  the  treasurer  of  said  county  of  Preble. 

Defendant  says  that  he,  as  such  guardian,  has  made  a  full  and 
final  settlement  with  the  Probate  Court  of  Butler  county,  Ohio,  of 
his  accounts  and  transactions,  and  has  accounted  to  said  Duffield,  as 
administrator  of  said  estate,  for  all  the  property  and  effects  of  said 
McCleary  that  came  into  his  hands  as  such  guardian. 

Defendant  says  that  he  has  no  interest,  right  in  or  control  of  any 
of  the  assets  which  were  of  the  estate  of  sdJxd  John  McCleary,  and 
that  said  Jatnes  B.  Duffield  ever  since  the  date  of  his  said  appoint- 
ment as  administrator  of  said  estate  has  been  the  legal  representative 
thereof,  and  in  control  of  the  property  and  effects  thereof,  and  as 
such  administrator  is  bound  for  the  payment  of  all  valid  claims 
against  said  estate,  including  the  taxes  legally  assessed  against  the 
aforesaid  property  and  effects  of  said  estate  for  the  year  \889. 
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Defendant  denies  that  he,  as  such  guardian,  is  bound  for  the  pay- 
ment of  said  taxes,  but  avers  that  if  the  same  are  legally  assessed, 
James  B.  Duffield^  as  such  administrator,  is  bound  for  the  payment 
thereof. 

He  says  that  whatever  claim  may  exist  in  favor  of  said  plaintiff  for 
taxes  against  the  property  belonging  to  the  estate  of  said  John 
McCleary,  accrued  after  the  date  of  the  death  of  said  John  McCleary^ 
and  are  in  law  to  be  charged  against  and  paid  by  the  administrator 
of  said  estate. 

Defendant  denies  that  he  has  any  funds  whatever  belonging  to  the 
estate  of  said  decedent  applicable  by  him  to  the  payment  of  the 
claim  set  out  in  the  petition,  or  that  plaintiff  is  entitled  to  a  judg- 
ment against  him  for  said  sum  of  ^1,168.68,  as  averred  in  the  peti- 
tion, or  for  any  other  sum. 

He  denies  that  he  has,  as  guardian  for  said  John  McCleary^  any 
right,  interest  or  claim  whatever  in  the  subject-matter  of  this  suit; 
he  avers  that  he  is  not  a  proper  party  to  this  action. 

Therefore  he  asks  to  be  dismissed  with  his  costs. 

\{^Signature  as  in  Form  No.  5929.  y^ 


7.  Judgment  or  Decree.^ 
a.  Personal  Judgment. 

Form  No.  19788. 

State  of  Minnesota.,  \  District  Court. 

County  of  Ramsey.  \     '    Second  Judicial  District. 

The  State  of  Minnesota.,  plaintiff,  ) 

against  >  Judgment. 

John  Doe,  defendant.  ) 

This  defendant,  John  Doe,  having  been  cited  and  required  to  appear 
at  the  general  term  of  the  District  Court  for  Rafnsey  county,  Minne- 
sota, on  the  tenth  day  of  March,  ig02,  to  show  cause  why  he  should 
not  pay  the  personal  property  tax  oi  fifty  dollars  assessed  against 
him  for  the  year  ipOi;  and  he  having  failed  to  so  appear,  as  required 
in  the  citation,  and  the  court  having  ordered  that  judgment  be 
entered  for  the  amount  claimed  in  the  citation  and  the  costs  of  these 
proceedings: 

Now,  on  motion  of  Charles  Adams,  county  attorney,  it  is  hereby 
adjudged  that  the  plaintiff  recover  of  the  defendant,  John  Doe,  the 
sum  ol  fifty -five  dollars,  the  amount  of  tax  and  penalty,  and  three 
dollars  costs,  amounting  in  all  to  fifty-eight  dollars. 

Dated  March  10,  i<)03. 

Calvin  Clark,  Clerk  of  District  Court. 

1.  The  matter  to  be  supplied  within  or  decree  in  a  particular  jurisdiction 
f]  will  not  be  found  in  the  reported  case,     seethe  title  Judgments  and  Decrees, 

2.  For  the  formal  parts  of  a  judgment     vol.  10,  p.  645. 
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Form  No,  19789. 
(Precedent  in  Slate  v.  Haight,  31  N.  J.  L.  419.) 
[(7/V/^  of  court  and  cause  as  in  Form  No.  11866.)] 
The  court  having  heard  the  arguments  of  counsel  and  duly  con- 
sidered the  same,  and  being  of  opinion  that  the  shares  of  stock  in 
national  banks,  established  under  the  act  of  congress,  are  by  law 
taxable  in  this  state,  notwithstanding  a  part  or  the  whole  of  their 
capital  may  be  invested  in  bonds  or  other  securities  of  the  United 
States;  and  that  where  the  shareholder  resides  in  any  ward  in  the 
city  in  which  the  bank  is  located,  he  is  liable  to  be  assessed  for  state, 
county,  and  city  taxes  on  the  full  amount  of  his  stock;  and  where  he 
resides  in  the  same  county,  he  is  liable  to  be  assessed  for  state  and 
county  taxes,  but  not  for  city  taxes  on  the  same;  and  where  he 
resides  in  a  different  county  from  that  in  which  the  bank  is  located, 
he  is  liable  to  be  assessed  on  such  shares  for  state  taxes  only;  and 
being  of  opinion  that  national  banks  located  in  this  state,  organized 
under  the  act  of  congress,  are  residents  of  this  state,  and  that  debts 
due  to  them  ought  to  be  deducted  from  the  taxable  property  of  the 
inhabitants  of  this  state: 

It  is  thereupon  adjudged  and  considered,  that  the  assessment  of 
taxes  upon  the  shares  of  the  plaintiff,  George  W.  Edge, he  affirmed; 
and  that  the  assessment  of  taxes  upon  the  amount  of  shares  of  the 
capital  stock  of  the  plaintiff,  John  S.  Fox,  in  the  First  National  Bank 
,of  Jersey  City,  be  affirmed,  except  as  to  the  taxes  assessed  upon  six 
thousand  i^o\\2iv%  thereof,  the  amount  of  the  debt  due  by  the  sziA  John 
S.  Fox  to  the  said  bank,  and  as  to  said  amount,  the  assessment  of 
taxes  thereon  be  set  aside  and  reversed;  and  that  the  assessment  of 
state  and  county  taxes  on  the  shares  held  hy  said  John  S.  Fox  \n  the 
First  National  Bank  of  Hobokefi,  be  affirmed,  and  that  the  assessment  of 
city  taxes  thereon  be  set  aside  and  reversed ;  and  that  the  assessment  of 
state  taxes  upon  the  shares  of  the  said  John  S.  Fox,  in  the  National 
City  Bank  of  Newark,  he  affirmed,  and  that  the  assessment  of  county 
and  city  taxes  thereon  be  reversed. 

b.  Against  Land. 

Form  No,  19790. 
(Precedent  in  Spellman  v   Curtenius.  12  111.  409.)* 

\{Title  of  court  and  cause  as  in  Form  No.  11850. y^ 
Whereas  Julius  A.  Johnson,  collector  of  said  county,  returned  to 
the  Circuit  Court  of  said  county,  on  the  twenty-sixth  day  of  May,  a.  d. 
18^5^,  the  following  tracts  or  parts  of  tracts  of  land  as  having  been 
assessed  by  the  assessor  of  the  said  county  of  Feoria,  for  the  year 
i^lfS,  and  that  the  taxes  thereon  remain  due  and  unpaid,  on  the  day 
of  the  date  of  the  said  collector's  return,  and  that  the  respective 
owners  have  no  goods  or  chattels  within  this  county  on  which  the 

1.  This  judgment  was  held  sufficient.     []  will  not  be  found  in  the  reported 

2.  The  matter  to  be  supplied  within     case, 
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said  collector  can  levy  for  the  taxes,  interest  and  costs  due  on  the 
following  described  lands,  to  wit: 


Description. 

No.  of  acres. 

Tax. 

Costs. 

S.  W.  &  S.  E.  P,  T..9N.,<JE 

150 

^1  00 

40 

And  whereas  due  notice  has  been  given  of  the  intended  applica- 
tion for  a  judgment  against  said  lands,  for  the  taxes,  interest,  and 
costs  due  and  unpaid  thereon,  for  the  year  herein  set  forth,  there- 
fore, it  is  considered  by  the  court,  that  a  judgment  be  and  is  hereby 
entered  against  the  aforesaid  tracts  of  land,  and  parts  of  tracts,  in 
the  name  of  the  state  of  Illinois,  for  the  sum  annexed  to  each  tract 
or  parcel  of  land,  being  the  amount  of  taxes,  interest,  and  costs  due 
severally  thereon;  and  it  is  ordered  by  the  court,  that  the  said 
several  tracts  of  land,  or  so  much  thereof  as  shall  be  sufficient  of 
each  of  them  to  satisfy  the  amount  of  taxes,  interest  and  costs 
annexed  to  them,  severally  be  sold  as  the  law  directs. 

Form  No.  i  9  7  9  i . 

(Minn.  Stat.  (1894),  §  1585.) 

State  of  Minnesota,  County  of  Ramsey,  District  Court, 
In  the  matter  of  the  proceedings  to  enforce  payment  of  the  taxes  on 
real  estate   remaining  delinquent  on    the  first  Monday  in  January, 
iS99,  for  the  county  of  Ramsey,  state  of  Minnesota. 

A  list  of  taxes  on  real  property,  delinquent  on  the  first  Monday  in 
January,  iS99,  for  said  county  of  Ramsey,  having  been  duly  filed  in 
the  office  of  the  clerk  of  this  court,  and  the  notice  and  list  required 
by  law  having  been  duly  published  as  required  by  law,  and  the 
twentieth  day  of  March,  iS99,  has  passed  and  no  answer  having  been 
filed  by  any  person,  company,  or  corporation  to  the  taxes  upon  any 
of  the  pieces  or  parcels  of  land  hereinafter  described,  it  is  hereby 
adjudged  and  decreed  that  each  piece  or  parcel  of  land  hereinafter 
described  as  liable  for  taxes,  penalties  and  costs,  to  the  amount  set 
opposite  the  same,  as  follows,  to- wit: 

(Description.^  (^Amount.') 

And  the  amount  of  taxes,  penalties  and  costs  to  which,  as  herein- 
before stated,  each  of  said  pieces  or  parcels  of  land  is  liable,  is 
hereby  declared  a  lien  upon  such  pieces  or  parcels  of  land  as  against 
the  estate,  right,  title,  interest,  claim  or  lien,  of  whatever  nature,  in 
law  or  equity,  of  every  person,  company,  or  corporation  whatsoever; 
and  it  is  adjudged  that,  unless  the  amount  to  which  each  of  said 
pieces  or  parcels  is  liable  be  paid,  each  of  said  pieces  or  parcels 
be  sold,  as  provided  by  law,  to  satisfy  such  amount  to  which  it  is 
liable. 

Calvin  Clark,  Clerk  of  the 
District  Court,  County  of  Ramsey. 
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Form  No.  19792. 

(Precedent  in  Hunters.  Kansas  City  Safe  Deposit,  etc.,  Bank,  158  Mo.  267.)' 

\(^Title  of  cause  as  in  Form  No.  11861.)]^ 

On  this day  of  April,  i895,  it  being  the day  of  the 

April  term,  the  cause  coming  on  regularly  for  trial,  comes  now 
plaintiff  by  its  attorneys,  and  defendant  though  lawfully  summoned 
comes  not,wherefore  the  cause  being  taken  up  for  trial,  a  jury  is  waived 
and  the  cause  submitted  to  the  court  on  the  pleadings,  evidence  and 
arguments  of  counsel,  and  the  court  having  carefully  considered 
doth  find  that  the  allegations  of  plaintiff's  petition  are  true.  It  is, 
therefore,  considered  by  the  court  that  the  said  plaintiff  do  recover 
on  the  first  count  of  its  said  petition  on  the  tax-bill  therein  set  forth, 
judgment  in  the  sum  of  %l,01Ji..l8  together  with  its  costs  and  charges 
in  this  behalf  expended,  to  be  levied  out  of  the  property  of  the  said 
Robert  Hunter,  charged  with  the  lien  of  said  tax-bill  in  said  first 
count  of  plaintiff's  petition  set  out,  and  described  as  follows,  to-wit: 
The  following  land  in  Kansas  City,  Jackson  county,  Missouri'.  That 
part  of  lot  3,  Scarritt  and  Peery's  subdivision  of  the  east  half  of  the 
southeast  quarter  of  section  eight,  township  forty-nine,  range  thirty- 
three,  lying  west  of  the  west  line  of  Grand  avenue. 

Form  No.  19793. 
(Precedent  in  Rohrer  v.  Oder,  124  Mo.  30.)' 

The  State  of  Missouri,  at  the  relation  and  for  ^ 

the  use  of  H.  C.  Hackleman,  collector  of  the 

revenue  of  Cedar  county,  Missouri,  plaintiff, 
v. 
Unknown  heirs   of  Emanuel  Rohrer,  deceased, 
and  Harriet  Rohrer,  defendants. 

Now  at  this  day  comes  the  plaintiff  by  attorney,  and  it  appearing 
to  the  satisfaction  of  the  court  that  the  defendants  have  been  duly 
notified  of  the  pending  and  nature  of  this  suit  by  publication  in  the 
Stockton  Journal,  a  weekly  newspaper  regularly  printed  and  pub- 
lished in  Cedar  county,  Missouri,  for  four  weeks  successively,  the 
last  insertion  having  been  more  than  four  weeks  before  the  first 
day  of  this  term  of  this  court,  and  hoxng  three  times  solemnly  called, 
came  not,  but  make  default;  and  the  cause  coming  on  to  be  heard 
and  the  issues,  all  and  singular,  are  submitted  to  the  court,  and  the 
court  doth  find  from  the  evidence  that  the  defendants  are  the  owners 
of  the  real  estate  hereinafter  described,  situated  in  Cedar  county, 
Missouri;  and  it  is  further  found  by  the  court  that  the  taxes  for  the 
years  i86.9,  i870,  i87i,  i87^,  x?>7S,  i87^  i875  and  i2,76  remain  due 
and  unpaid  on  the  (^Here  follows  a  description  of  the  land),  as  follows: 
(^Here  follow  in  detail  the  various  items  of  taxes).  That  the  plaintiff 
has  a  lien  on  the  said  real  estate  for  the  taxes  and  costs  thereon,  and 
for  the  fees  of  the  attorney,  of  ten  per  cent.,  and  the  collector's  cora- 

1.  This  judgment  was  affirmed.  3,  This  judgment  was  reversed  be- 

2.  The  matter  to  be  supplied  within  cause  the  court  did  not  obtain  juris- 
[]  will  not  be  found  in  the  reported  case,     diction  over  the  parties. 
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mission  oi  four  per  cent,  of  the  amount  of  taxes  and  interest  paid 
into  the  treasury  on  each,  chargeable  thereon  as  costs. 

It  is,  therefore,  considered  and  adjudged  by  the  court,  that  the 
plaintiff,  for  the  use  of  the  relator  as  collector  of  the  revenue  of 
said  county  of  Cedar,  have  and  recover  of  and  from  the  defendants, 
the  said  sum  of  $4^.56>  taxes,  and  $7.75  interest  found  to  be  due 
as  aforesaid  on  said  real  estate,  together  with  the  fees,  commissions 
and  costs  in  this  behalf  laid  out  and  expended;  and  it  is  further 
ordered,  adjudged  and  decreed  by  the  court  that  the  lien  of  the 
state  of  Missouri,  for  the  said  taxes,  interest  and  the  interest  of 
defendants  of,  in  and  to  the  same  be  foreclosed,  and  the  said  real 
estate,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the  said 
judgment,  interest,  fees,  commissions  and  costs  be  sold;  and  that  the 
plaintiff  have  a  special  fieri  facias  therefor. 

Form  No.  19794. 

(Precedent  in  Gibbs  v.  Southern,  Ii6  Mo.  213.) 

The  State  of  Missouri,  at  the  relation  and ' 
to  the  use  of  y.  W.Lecompte,co\\Q.zX.ox  of 
revenue  of  Barry  county,  in  the  state  of 
Missouri,  plaintiff, 

V. 

Eli  W.  Bower,  defendant. 

Now,  on  this  day  comes  the  plaintiff,  by  his  attorneys,  and  this 
cause  coming  on  to  be  heard,  and  it  being  proven  to  the  satisfaction 
of  the  court  from  the  affidavit  oi  John  Ray,  publisher  of  the  Cassville 
*■*■  Democrat^^  that  defendant  had  been  duly  notified  of  the  bringing, 
object  and  general  nature  of  this  action  by  publication  in  the  Cass- 
ville '''■Democrat^'  a  weekly  newspaper  published  in  this  county  and 
state  ior  four  weeks  successively,  the  last  insertion  thereof  being  at 
leastyi7«r  weeks  before  they^r^/day  of  the  present  term  of  this  court, 
by  which  said  notice  the  defendant  was  required  to  appear  at  this 
term,  and  on  or  before  the  third  day  thereof  answer  to  the  plaintiff's 
petition,  or  the  same  would  be  taken  as  confessed  and  judgment  ren- 
dered accordingly,  and  it  further  appearing  to  the  court  that  the 
defendant  herein  has  failed  to  appear  in  anywise,  but  herein  makes 
default,  and  the  court  proceeding  to  hear  the  cause,  finds  from  the 
evidence  adduced  by  plaintiff  that  this  is  an  action  founded  on  a 
duly  certified  tax -bill  filed  with  plaintiff's  petition,  whereby  it  appears 
that  the  back  taxes  for  the  years  in  the  amounts  hereinafter  men- 
tioned, inclusive  of  interest,  costs,  etc.,  now  due  and  constituting  a 
charge  and  lien  upon  the  following  described  tract  of  land,  to  wit: 
The  west  half  of  the  southeast  quarter  and  the  southeast  quarter  of 
the  southeast  quarter  and  the  southwest  quarter  of  section  number 
four  (4),  in  township  number  twenty-one  (~i),  of  range  number  twenty- 
five  {25^,  in  Barry  county,  Missouri,  are  as  follows,  to  wit: 

Due  for  the  year  i87<9,  %S.02  principal  and  %048  interest  thereon. 

Due  for  the  year  \%71,  %5.26  principal  and  %0.G5  interest  thereon. 

Due  for  the  year  i87i?,  %Ji..33  principal  and  %0.53  interest  thereon. 

Due  for  the  year  i875,  %Jl^.51  principal  and  %0.56  interest  thereon. 
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Due  for  the  year  i87^  $^.^<5  principal  and  $0.55  interest  thereon. 

.  Due  for  the  year  i875,  ^.86  principal  and  $0.^7  interest  thereon. 

Due  for  the  year  i876',  $5.i^  principal  and  ^.S8  interest  thereon. 

It  is  therefore  considered,  ordered  and  adjudged  by  the  court  that 

plaintiff  have  judgment  for  and  recover  the  said  sums  amounting,  in 

the  aggregate,  to  %33.11,  together  with  teii  per  cent,  thereon  as  costs 

for  attorney's  fees   in  this  suit  amounting  to  ^.31,  and  his  other 

costs.     It   is  further  adjudged   and   decreed   that  the  said  lien   of 

the  state  of  Missoicri  upon   said  land  be  foreclosed,  and   that  the 

real  estate  above  described,  or  so  much  thereof  as  may  be  necessary 

to  satisfy  this  judgment  and  costs,  be  sold;  that  to  that  end  a  special 

fieri  facias  issue  in  the  usual  form  to  the  sheriff  of  this  county  against 

the  said  land. 

Form  No.  19795. 

(Precedent  in  Blodgett  v.  Schaffer,  94  Mo.  655.) 

State  ex  rel.  W.  P.  Hunt,  Col.,  ] 

I 
John  Newton,  Caroline  McCown  and  the  )■  Suit  for  back  taxes. 

Union  National  Bank  of  the  City  of  j 

St.  Louis  in  the  State  of  Missouri.        J 

Now  comes  said  plaintiff  by  attorney,  and  said  defendants  being 
duly  summoned  and  solemnly  called  come  not  but  make  default, 
wherefore  plaintiff  ought  to  recover  by  reason  of  the  premises,  and 
this  suit  being  on  a  back-tax  bill  by  which  the  amount  of  plaintiff's 
demand  is  ascertained,  the  court  finds  that  said  defendants  are  the 
owners  of  the  following  described  real  estate,  situate  in  the  county 
oi  Johnson,  state  oi  Missouri,  to  wit:  (i)  The  southwest  quarter  of 
the  southeast  quarter;  (2)  the  northeast  quarter  of  the  southeast 
quarter;  (3)  and  the  north  one-half  oi  the  southeast  quarter  of  south- 
west quarter,  all  in  section  2Jf.,  township  ^7,  range  26;  that  the  taxes 
and  interest  due  and  unpaid  thereon  is  as  follows:  Upon  said  tract 
number  1  for  the  years  \2>68,  iS69,  iS70,  iS71,  i87^,  iS74,  i875,  iS76, 
i877,  iS78,^64.44;  upon  said  tract  number^  for  tS68,  i869,  iB70,  i871, 
iS72,  1 875,  i87i,  1 875,  iS76,  i877,  iS78,  $72.86-,  and  upon  said  tract 
number  3  for  i87^,  i875,  i877,  and  iS78,  ^7.82,  making  in  the  aggre- 
gate the  sum  of  %lJf5.12,  which  said  sum  is  a  lien  upon  said  land  in 
favor  of  the  state  of  Missouri. 

Wherefore,  it  is  ordered,  adjudged  and  decreed  by  the  court  that 
the  default  aforesaid  be  made  final;  that  the  law  of  the  state  be 
enforced  against  said  premises;  that  plaintiff  have  and  recover  judg- 
ment against  said  defendants  for  said  sum  of  $1^5. 12,  so  found  due 
and  owing  as  aforesaid,  with  ten  per  cent,  interest  and  costs  of  this 
suit;  that  said  lands  be  sold  to  satisfy  this  judgment,  and  that  a 
special  execution  issue  therefor. 

Form  No.  19796. 

Territory  of  New  Mexico  ) 
No.  410.      vs.  >■  Debt  for  Taxes. 

John  Doe.  ) 

Comes  the  plaintiff  in  the  above  entitled  cause  hy  Anarew  Jackson^ 
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her  district  attorney,  and  said  defendant,  although  duly  served  with 
process  herein,  is  now  three  times  duly  called,  but  comes  not  and 
makes  default,  and  on  motion  of  plaintiff  a  trial  by  a  jury  is  now 
waived  herein  and  this  cause  is  now  submitted  to  the  court  for  trial, 
and  the  court  after  hearing  the  proofs  submitted  and  being  suf- 
ficiently advised  in  the  premises  finds  for  the  plaintiff  and  assesses 
her  damages  at  one  hundred  and  ninety  dollars. 

It  is  therefore  considered  and  adjudged  by  the  court  that  said 
plaintiff,  the  territory  of  New  Mexico,  do  have  and  recover  of  and 
from  said  defendant,  John  Doe,  the  sum  of  one  hundred  ajid  nijiety 
dollars  as  above  assessed  and  found  due,  together  with  all  costs 
herein  to  be  taxed,  and  that  execution  issue  for  collection  of  the 
same. 

It  appearing  to  the  court  that  said  above  judgment  accrued  on 
account  of  taxes  levied  upon  the  following  described  real  estate,  to 
wit,  {describing  if) ; 

It  is  therefore  considered  and  adjudged  by  the  court  that  said 
above  described  judgment  be  and  the  same  hereby  is  decreed  to  be 
a  lien  upon  the  above  described  real  estate  and  the  same  ordered 
sold  by  the  sheriff  of  San  Miguel  county,  New  Mexico,  as  directed 
and  provided  by  law,  upon  a  duly  certified  copy  of  this  judgment 
and  decree  being  issued  and  delivered  to  him  for  that  purpose,  and 
that  he  apply  the  proceeds  arising  from  said  sale  to  the  payment 
and  satisfaction  of  the  above  judgment,  interest  and  costs  and 
accrued  costs. 

Form  No.  19797.* 

The  State  of  Tennessee  et  al.  ) 

vs.  [•  Rule  No.  100. 

John  Doe.  ) 

This  cause  came  on  to  be  finally  heard  on  the  tenth  day  oi  June, 
i899,  upon  the  pleadings,  exhibits,  process,  order  pro  confesso,  and 
other  orders,  proof,  etc.,  in  the  cause,  and  it  appearing  therefrom 
that  the  tract  of  land  mentioned  and  described  in  the  bill  and  exhibit, 
lying  in  Hamilton  county,  Tennessee,  and  bounded  as  follows,  viz. : 
{Here  set  out  a  description  of  the  property),  was  subject  to  taxation,  and 
that  the  same  was  assessed  for  taxation  for  the  years  \Z96,  i897  and 
i898,  in  the  manner  prescribed  by  law,  for  state  and  county  purposes, 
to  and  in  the  name  of  the  defendant,  y^^«  Z?^(?,  as  shown  and  set 
forth  in  the  bill;  and  it  further  appearing  that  the  defendant,  _/^-^« 
Doe,  now  owns  the  same;  and  it  further  appearing  that  on  the  frst 
day  of  May,  i899,  the  complainants,  the  state  of  Tennessee  and  Ham- 
ilton county,  filed  their  bill  in  this  cause  through  Jeremiah  Mason, 
Esq.,  the  attorney  appointed  to  bring  such  bills  by  the  comptroller 
of  the  treasury  of  Tennessee,  under  chapter  2  of  the  printed  acts  of 
1 857  of  the  state  of  Tennessee,  against  the  defendant,  the  person  to 
whom  said  lands  were  assessed  for  taxation  for  said  years,  and  the 
person  who  now  owns  the  same,  to  sell  said  land  for  the  payment  of 
said  taxes;  and  it  further  appearing  that  the  statement  required  to 

1.    Tennessee.  —  Code  (1896),  §g  908,  909. 
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be  exhibited  along  with,  and  as  a  part  of,  such  tax  bills  as,  by  said 
act,  are  authorized  to  be  filed,  was  duly  filed  with  the  bill  in  this  cause 
as  a  part  thereof,  and  that  it  appears  therefrom  and  from  the  allega- 
tion of  the  bill  that  the  said  taxes  are  due  and  still  unpaid;  and  that 
the  said  taxes  due  the  state,  together  with  the  interest  and  damages 
thereon,  now  amount  to  three  hundred  dollars,  and  that  the  said  taxes 
due  the  county  aforesaid,  complainant,  together  with  interest  and 
penalty  and  damages,  now  amounts  to  07ie  hundred  Ao\\?LX'i>\  and  the 
fees  and  commissions  upon  the  same  up  to  the  filing  of  the  bill 
amounts  to  forty  dollars,  amounting  in  all,  after  allowing  all  credits, 
to  the  sum  ol  four  hundred  and  forty  dollars,  as  shown  in  detail,  and 
item  by  item,  in  said  exhibit  to  the  bill;  and  it  further  appearing 
that  said  taxes,  interest,  damages,  costs,  penalties  and  fees  are  a  lien 
on  said  land  until  paid,  and  that  the  complainants  are  entitled  to 
bring  their  bill  to  recover  the  same,  the  said  bill  and  exhibit  being 
in  the  form  prescribed  by  law;  and  it  further  appearing  that  the  bill 
was  taken  for  confessed  at  a  former  day  of  the  term  as  to  the  defend- 
ant aforesaid: 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
said  taxes,  fees,  etc,  be,  and  the  same  are  hereby  declared  to  be,  a 
lien  on  said  land  until  paid,  and  that  said  land  be  sold  as  hereinafter 
provided,  for  the  satisfaction  of  the  same  and  the  costs  thereof.  The 
defendants  are  given  sixty  days  from  this  date  in  which  to  pay  said  sum 
oi  four  hundred  and  forty  <\o\\dirs  and  all  interest  accruing  thereon, 
and  the  costs  of  this  cause;  but  if  at  the  expiration  of  that  time  said 
amounts,  or  any  part  thereof,  remain  unpaid,  the  clerk  of  this  court 
is  hereby  ordered  and  directed  to  proceed  to  sell  said  land,  after 
advertising  the  same  according  to  the  usual  course  in  land  sales,  for 
the  satisfaction  of  this  decree,  viz.,  the  said  sum  oi  four  hundred  and 
forty  dollars,  the  interest  accrued  thereon,  computed  from  this  date, 
at  the  rate  of  six  per  cent,  per  annum,  and  the  cost  of  the  cause. 
Said  land  will  be  sold  on  a  credit  of  six  months,  free  from  the  equity 
of  redemption,  the  complainants  in  their  bill  and  in  open  court  having 
applied  for  the  same  to  be  sold  without  the  right  of  redemption  as 
above  provided.  A  note  with  good  security,  bearing  interest  from 
the  date  of  sale,  will  be  taken  from  the  purchaser  for  the  amount 
of  his  bid;  and  a  lien  is  hereby  retained  on  said  land  until  the  same 
shall  be  paid  in  full.  The  proceeds  of  the  sale  will  be  appropriated 
as  follows:  (i)  To  the  payment  of  the  costs  of  the  case,  including 
the  attorney's  fee,  commissions,  etc.,  provided  by  section  6Jf.  of  said 
act,  approved  March  28th,  iS87.  (2)  To  the  payment  of  said  sum  of 
three  hundred  dollars  due  to  the  state  of  Tennessee,  and  the  said  sum 
of  one  hundred  dollars  due  to  said  county  complainant.  (3)  The  sur- 
plus, if  any,  to  the  said  owner  of  said  land.  The  said  taxes  and 
amounts  due  to  the  complainants  respectively  will  be  paid  to  the 
state  and  county  officers  entitled  to  receive  the  same.  Until  the 
coming  in  of  the  report  of  sale,  all  other  questions  are  reserved.  If 
the  defendants  should  pay  in  the  amount  of  this  decree  before  sale 
made,  the  moneys  so  paid  in  to  the  clerk  will  be  distributed  in 
accordance  with  the  provisions  of  this  decree,  the  same  as  in  cases 
of  sale. 
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Form  No.  19798. 
(Precedent  in  M,  T.  Jones  Lumber  Co.  v.  Rhoades,  17  Tex.  Civ.  App,  666.)' 

M.  T.  Jones  Lumber  Co.  ) 

No.  13,275.    V.  [•  January  Term,  \W0, 

Eben  Rhoades  et  al.       ) 

Now  on  this  the  5th  day  of  February,  iS90,  this  cause  came  on  for 
trial,  when  came  the  plaintiffs  by  their  attorney,  and  it  appearing  to 
the  court  that  the  defendants,  £ben  Rhoades  and  Mrs.  £.  Rhoades,  his 
wife,  are  nonresidents,  and  that  they  have  been  duly  cited  by  pub- 
lication to  the  last  term  of  this  court  in  the  manner  and  form  as 
required  by  statute,  and  were  without  representation,  thereupon 
appointed  IV.  JV.  Shaw,  Esq.,  to  represent  said  nonresidents,  and 
having  filed  an  answer,  and  the  parties  by  their  attorneys  announced 
ready  for  trial,  and  a  jury  having  been  waived,  submitted  this  cause 
upon  the  facts  as  well  as  the  law  to  the  court;  and  it  appearing  to 
the  court  that  the  cause  of  action  is  based  upon  certificates  regularly 
issued  by  the  city  of  Houston  against  said  nonresidents  for  laying  a 
certain  plank  sidewalk  as  required  by  the  ordinance  of  the  city 
council  thereof,  in  favor  of  John  To/ken,  duly  transferred  to  the 
plaintiffs  herein,  the  M.  T.  Jones  Lumber  Company,  as  set  out  in 
plaintiffs'  petition,  and  having  heard  the  pleadings  and  evidence 
aforesaid  and  being  duly  advised  thereof,  doth  order,  adjudge  and 
decree  that  the  plaintiffs,  the  M.  T.  Jones  Lumber  Co??ipany,  do  have 
and  recover  of  and  from  the  defendants,  Eben  Rhoades  and  Mrs.  E. 
Rhoades,  his  wife,  the  sum  of  twenty-four  dollars,  together  with  8  per 
cent,  per  annum  thereon  from  this  date  until  paid,  and  all  costs  in 
this  behalf  incurred,  including  a  fee  of  ten  dollars  to  be  paid  W.  N. 
Shaiv,  Esq.,  attorney  as  aforesaid,  appointed  by  the  court  to  repre- 
sent said  nonresident  defendants.  It  is  further  ordered,  adjudged 
and  decreed,  that  the  lien  of  the  plaintiffs  as  stated  by  and  claimed 
in  their  petition  be  and  the  same  is  hereby  foreclosed  against  the 
defendants,  Eben  Rhoades  and  Mrs.  E.  Rhoades,  his  wife,  on  those 
certain  lots  and  parcels  of  land  lying  and  situated  on  the  south  side 
of  Buffalo  Bayou,  in  the  city  oi  Houston,  Harris  county,  Texas,  known 
and  described  on  the  maps  of  said  city  as  lots  4  and  5  in  block  182, 
are  hereby  decreed  and  ordered  to  be  sold  as  under  execution  to 
satisfy  the  sum  of  twenty-four  dollars  and  interest  and  costs  above 
adjudged  to  plaintiffs  and  all  costs  of  sale;  if  there  be  any  surplus  it 
shall  be  paid  into  the  court  for  the  benefit  of  the  defendants,  Eben 
Rhoades  and  Mrs.  E.  Rhoades,  his  wife,  but  if  the  said  property  does 
not  bring  enough  in  the  above  sale  issued  to  satisfy  this  judgment, 
no  execution  against  the  defendants  shall  issue  for  any  balance  that 
may  remain  unpaid  of  this  judgment  after  applying  the  proceeds  of 
such  sale  to  the  satisfaction  of  this  judgment. 

1.  This  judgment  was  set  aside  on  after  the  death  of  the  defendants  and 
the  ground   that    suit  was    instituted     because  the  property  was  not  seized. 
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8.  Execution  or  Order  of  Sale. 

Form  No.  19799. 
(Precedent  in  Karnes  v.  Alexander,  92  Mo.  664.) 
The  State  of  Missouri  to  the  Sheriff  oi  Jackson  County,  Greeting: 

Whereas,  Michael  Hunt,  on  the  twenty-second  day  of  September,  a.  d. 
i875,  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  oi  Jackson 
county,  a  transcript  of  a  judgment,  by  him  obtained  against  Charles 
G.  Hopkins,  Sans  W.  Hopkins  and  J.  V.  C.  Karnes,  before  A.  W.  Allen, 
Esq.,  a  justice  of  the  peace,  within  and  for  Kaw  township,  Jackson 
county,  on  the  t7venty-sixth  day  oi  June,  a,  d.  i875,  for  the  sum  of 
$.57. 6^  which  to  tht  sdiid  Michael  Htmt  vfdis  adjudged  as  aforesaid, 
and  also  for  costs;  and,  whereas,  said  judgment  was  rendered  on  a 
certain  special  tax-bill  against  the  following  described  real  estate: 
Lot  number  nine  (P)  in  block  number  seven  (7)  oiRanso?i  and  Hopkins' 
addition  to  the  city  of  Kansas,  county  oi  Jackson  and  state  of  Mis- 
souri, and  that  the  defendants  are  the  owners  thereof. 

These,  therefore,  command  you,  that  of  the  above  described  real 
estate  of  the  said  Charles  G.  Hopkitis,  Sans  IV.  Hopkins  and  J.  V.  C. 
Karnes,  you  cause  to  be  made  the  sum  aforesaid,  adjudged  against 
them,  together  with  the  costs,  and  that  you  have  the  same  before 
the  judge  of  ovlv  Jackson  county  Circuit  Court  at  the  next  April  term 
thereof,  to  satisfy  the  judgment  and  costs  aforesaid;  and  that  you 
certify  how  you  execute  this  writ. 

Witness,  Wallace  Laivs,  clerk  of  our  said  Circuit  Court  oi  Jackson 
county,  with  the  seal  thereof  hereunto  affixed,  at  office,  in  Kansas 
City,  t\\\s  first  day  of  April,  a.  d.  i876. 

(seal)  Wallace  Laws,  Clerk. 

Form  No.  19800. 

Territory  of  New  Mexico  ) 
No.  410.       vs.  [•  Debt  for  Taxes. 

John  Doe.  ) 

Comes  the  plaintiff  in  the  above  entitled  cause  by  Andrew  Jackson, 
her  district  attorney,  and  said  defendant,  although  duly  served  with 
process  herein,  is  now  three  times  duly  called,  but  comes  not,  and 
makes  default,  and,  on  motion  of  plaintiff,  a  trial  by  a  jury  is  now 
waived  herein,  and  this  cause  is  now  submitted  to  the  court  for  trial, 
and  the  court  after  hearing  the  proofs  submitted  and  being  sufficiently 
advised  in  the  premises  finds  for  the  plaintiff  and  assesses  her  dam- 
ages at  one  hundred  and  ninety  dollars. 

It  is  therefore  considered  and  adjudged  by  the  court  that  said 
plaintiff,  the  territory  of  New  Mexico,  do  have  and  recover  of  and 
from  said  defendant,  John  Doe,  the  sum  of  one  hundred  and  ninety 
dollars,  as  above  assessed  and  found  due,  together  with  all  costs 
herein  to  be  taxed,  and  that  execution  issue  for  collection  of  the 
same. 

It  appearing  to  the  court  that  said  above  judgment  accrued  on 
account  of  taxes  levied  upon  the  following  described  real  estate, 
to  wit:  {describing  it). 

It  is  therefore  considered  and  adjudged  by  the  court  that  said 
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above  described  judgment  be  and  the  same  hereby  is  decreed  to  be 
a  hen  upon  the  above  described  real  estate,  and  the  same  ordered 
sold  by  the  sheriff  of  San  Miguel  county,  New  Mexico,  as  directed 
and  provided  by  law,  upon  a  duly  certified  copy  of  this  judgment 
and  decree  being  issued  and  delivered  to  him  for  that  purpose,  and 
that  he  apply  the  proceeds  arising  from  said  sale  to  the  payment 
and  satisfaction  of  the  above  judgment,  interest  and  costs  and 
accrued  costs. 
Territory  of  New  Mexico, 
County  of  San  Miguel. 

I,  Calvin  Clark,  clerk  of  i\\&  fourth  ]\x^\z\2iX  district  of  said  territory, 
and  ex-officio  clerk  of  said  District  Court,  sitting  within  and  for  the 
county  of  San  Miguel,  certify  that  the  foregoing,  to  which  this 
certificate  is  attached,  is  a  true  copy  of  the  judgment  and  order  of 
sale  in  the  above  entitled  cause. 

Witness  my  hand,  and  the  seal  of  said  court,  this  tenth  day  oi  JunCy 
iS99. 

(seal)  Calvin  Clark,  Clerk. 

And  said  sheriff  of  San  Miguel  county  is  therefore  commanded 
and  directed  to  execute  the  provisions  of  the  foregoing  order  and 
judgment  of  the  court  accordingly. 

Witness,  the  Hon.  Thomas  Smith,  chief  justice  of  the  Supreme  Court 
of  the  territory  of  New  Mexico  and  judge  of  the  Fourth  Judicial 
District  Court  thereof,  and  the  seal  of  said  court,  this  tenth  day  of 
June,  A.  D,  \W9. 

(seal)  Calvin  Clark^  Clerk. 

9.  Sale  of  Property, 
a.  Notice  by  State  Auditor  to  County  Auditor  to  Sell  Forfeited  Lands. 

Form  No.  19801 . 

State  of  Minnesota,  Auditor's  Office, 

St.  Paul,  Aug.  10,  1S66. 
To  the  several  County  Auditors  in  the  State  of  Minnesota: 

Gentlemen:  —  You  will  notice  by  the  provision  of  section  156, 
chapter  11,  of  the  General  Statutes,  that  all  lands  forfeited  to  the 
state  for  the  nonpayment  of  taxes  prior  to  the Jirst  day  of  June,  a.  d. 
18^5,  and  remaining  unsold  on  the  second  dsij  of  March,  a.  d.  i2,66y 
the  date  of  the  passage  of  said  chapter,  and  which  were  not  redeemed 
prior  to  the  first  Monday  m  June,  1S66,  became  the  absolute  property 
of  the  state,  and  can  only  be  disposed  of  as  this  office  may  direct. 

In  pursuance  of  the  authority  vested  in  me  under  said  provisions, 
I  have  determined  to  dispose  of  said  lands  at  private  sale,  and  to 
facilitate  such  disposition  and  secure  uniformity  of  procedure  Iq  the 
several  counties,  the  accompanying  form  of  certificate  of  sale  and 
deed  of  conveyance  is  furnished,  and  which  you  will  make  use  of  in 
all  cases. 

You  are  therefore  authorized  and  directed  to  dispose  of  said  lands 
at  private  sale,  for  cash,  to  such  persons  as  will  pay  therefor  the 
amount  of  taxes,  interest  and  charges  due  thereon,  on  the  first  Man- 
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day  oi  June,  A.^  D.  \Z66\  and  where  two  or  more  persons  apply  to  pur- 
chase the  sanie  lands  at  the  same  time,  you  will  give  preference  to 
the  person  making  the  highest  offer. 

It  is  desirable  that  these  lands  should  be  disposed  of  immediately, 
and  as  much  of  the  amount  charged  against  them  realized  as  possible. 
Consequently  you  will  report  to  me  from  time  to  time  the  lands 
remaining  unsold,  their  general  description  and  condition,  and  any 
proposition  for  purchasing  the  same,  with  your  recommendation  in 
regard  to  their  disposal,  when  I  will  give  you  special  directions  in 
each  case. 

In  all  cases  where  land  is  sold,  the  certificate  of  sale  must  be  at 
once  returned  to  this  office  for  filing,  * 

Respectfully  yours, 

{Seal  of  state  auditor.^  Chas,  Mcllrath,  State  Auditor. 

b.  Notice  of  Sale  of  Personal  Property. 
Form  No.  19802. 

Public  notice  is  hereby  given,  that  by  virtue  of  the  tax  lists  and 
warrants  for  the  several  years  hereinafter  named,  directed  to  the 
treasurer  of  the  co\xnty  oi  Pueblo  and  state  of  Colorado,  and  delivered 
to  me,  the  undersigned,  treasurer  of  said  county,  by  which,  among 
other  taxes,  the  treasurer  of  said  county  is  commanded  to  collect 
from  John  Doe,  in  said  county,  his  taxes  for  the  following  years, 
which  are  levied  and  assessed  against  him  and  which  now  remain  due 
and  unpaid,  to  wit: 

For  the  year  \W0,  ^.50',  for  the  vear  \Z91,  ^.50;  for  the  year 
1^92,  %2.50;  for  the  year  i8P5,  ^.50;  for  the  year  18P4,  %2.50;  for 
the  year  iS95,  ^.50;  for  the  year  i2>96,  $2.50;  for  the  year  i8P7, 
%2.50;   for  the  year  i%98,  %2.50;  for  the  year  i8.9P,  ^.60. 

I  will,  on  the  tenth  day  oi  June,  a.  d.  i8P9,  at  ten  o'clock  A.  m,  of 
that  day,  in  front  of  the  court-house  in  said  county,  offer  for  sale  and 
sell  at  public  vendue  to  the  highest  bidder,  for  cash,  the  follow- 
ing described  personal  property,  which  has  been  by  me  levied  upon 
as  the  property  of  said  John  hoe,  or  so  much  thereof  as  may  be 
necessary  to  pay  and  satisfy  said  taxes  and  interest,  penalty  and  cost 
thereon,  to  wit:  {describing property). 

Dated  at  Pueblo,  in  said  county  and  state  aforesaid,  ^)[i\s  first  day 
of  May,  A.  D,  i899. 

Calvin  Clark,  County  Treasurer. 

c.  Notice  of  Sale  of  Real  Property. 
Form  No.  19803. 
.     (Sand.  &  H.  Dig,  Ark.  (1894),  p.  1644.) 

Delinquent  Tax  Sales, 

The  lands  and  lots  and  parts  of  lots  returned  delinquent  in  Pulaski 

county   for   the  year    i895,   together  with    the    taxes    and    penalty 

charged  thereon   agreeably  to  law,  are  contained  and  described  in 

the  following  list,   viz.:    {Here  insert  the  list  with  the  names  of  the 
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owners,  as  the  same  are  described  on  said  list  as  taken  frovt  the  tax-book). 
And  notice  is  hereby  given  that  said  several  tracts,  lots  or  parts  of 
lots,  or  so  much  thereof  as  may  be  necessary  to  pay  the  taxes,  penalty 
and  cost  due  thereon,  will  be  sold  by  the  county  collector,  at  the 
court-house  in  said  county,  on  the  second  Monday  in  June  next,  unless 
the  said  taxes,  penalty  and  costs  be  paid  before  that  time;  and  that 
the  sale  will  be  continued  from  day  to  day  until  the  said  tracts,  lots 
and  parts  of  lots  be  sold. 
(J) ate  of  notice.') 

Calvin  Clark,  Clerk,  Pulaski  County. 

Form  No.  19804. 
(Precedent  in  Larimer  County  v.  National  State  Bank,  11  Colo.  564.) 

Land  Sale  of  Taxes. 
Treasurer's  Office,  County  of  Larimer, 

State  of  Colorado. 
Public  notice  is  hereby  given  that  I  will,  according  to  law,  offer 
at  public  sale,  at  the  office  of  the  treasurer  of  the  county  of  Larimer 
and  state  of  Colorado,  on  the  If-th  day  oi  June,  iS83,  and  succeeding 
days,  commencing  at  the  hour  of  11  o'clock  a.  m.  of  said  day,  so 
much  of  the  following  described  real  estate,  situate  in  said  county, 
on  which  the  taxes  for  the  year  iS82  have  not  been  paid,  as  shall  be 
necessary  to  pay  said  taxes,  interest  and  penalty,  to  wit: 

Known  Lots  in  Port  Collins. 


Name  of  owner. 

Lot  or  part  of  block. 

Block. 

Town. 

Valuation. 

Amount  of 
tax. 

*            *              * 

*            *            * 

* 

Collins 

*       * 

*      * 

Yount,A.K.&'E.B. 

1,  2,  S,  Jf.,  5  c^  6- 

131 

do. 

$5^^ 

do. 

2 

U 

do. 

100 

do. 

ISl.-E.U-Woi  15 

12 

do. 

3,000 

do. 

9 

19 

do. 

125 

%536  06 

*        *         * 

*         *         * 

* 

* 

*     * 

*     * 

Witness  my  hand  and  seal  this  20th  day  of  April,  a.  d.  ii 

E.  N.  Garbutt,  County  Treasurer,     (seal) 
Note.    Twenty-two  per  cent,  must  be  added  to  the  above  taxes  in 
all  cases,  for  interest  and  penalty. 

Form  No.  19805. 

(i  Mass.  Rev.  L.  (1902),  p.  252,  No.  17.) 

Greenfield,  Mass.,  Nov.  10,  ig03. 
The  owners  and  occupants  of  the  following  described  parcels  of 
real  estate  situated  in  the  city  (or  town)  of  Greenfield,  in  the  county 
of  Franklin  and  Commonwealth  of  Massachusetts,  and  the  public  are 
hereby  notified  that  the  taxes  thereon  severally  assessed  for  the 
years  hereinafter  specified,  according  to  the  list  committed  to  me 
as  collector  of  taxes  for  said  town  by  the  assessors  of  taxes,  remain 
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unpaid,  and  that  said  parcels  of  real  estate  will  be  offered  for  sale 
by  public  auction  at  the  county  court-house  in  said  town,  on  the  tenth 
day  of  December,  i()03,  at  ten  o'clock  A.  m.,  for  the  payment  of 
said  taxes,  with  costs  and  charges  thereon,  unless  the  same  shall 
be  previously  discharged:  (JFIere  state  the  nayne  of  the  party  taxed,  if 
known;  a  substantially  accurate  description  of  the  estate;  the  year  in  which 
the  tax  is  assessed,  and  the  amount  of  the  tax  on  each  parcel  of  real  estate^. 

John  Doe,  Collector  of  Taxes 
for  the  city  (or  town)  of  Greenfield. 

Form  No.  19806. 

Notice  of  Sale  of  Lands  and  Tenements  within  that  part  of  the 
City  of  New  York  known  as  the  Boroughs  of  Manhattan  and  The 
Bronx  for  Unpaid  Assessments. 

City  of  New  York,  Department  of  Finance  —  Bureau  for  the  Col- 
lection of  Assessments  and  Arrears  of  Taxes,  Assessments  and 
Water-rents,  Stewart  Building, 

No.  280  Broadway,  May  6,  iS99. 

Under  the  direction  oi  Bird  S.Coler,  comptroller  of  the  city  of 
New  York,  the  undersigned  hereby  gives  public  notice,  pursuant  to 
the  provisions  of  section  1027  of  the  Greater  New  York  Charter: 

That  the  respective  owners  of  the  lands  and  tenements  within  that 
part  of  the  city  of  New  York  now  known  as  the  Boroughs  of  Man- 
hattan and  The  Bronx,  on  which  assessments  for  local  improvements, 
including  those  confirmed  by  a  court  of  record,  have  been  laid  and 
confirmed  according  to  law,  now  remaining  unpaid,  and  which  were 
confirmed  during  the  year  \W5,  and  prior  thereto,  are  required  to 
pay  the  amount  of  the  assessment  or  assessments  so  due  and  remain- 
ing unpaid  to  the  collector  of  assessments  and  arrears,  at  his  office 
in  the  Department  of  Finance,  Room  No.  35,  Stewart  Building,  No. 
280  Broadway,  together  with  the  interest  thereon,  at  the  rate  of  seven 
per  cent,  per  annum,  to  the  time  of  payment,  with  the  charges  of 
this  notice  and  the  advertisement. 

And  if  default  shall  be  made  in  such  payment,  such  lands  and 
tenements  will  be  sold  at  public  auction,  at  the  County  Court-house,  in 
the  City  Hall  Park,  in  the  city  of  New  York,  on  Wednesday,  the  6th 
day  of  September,  iS99,  at  1  o'clock  /».  M.,  for  the  lowest  term  of 
years  for  which  any  person  shall  offer  to  take  the  same,  in  considera- 
tion of  advancing  the  amount  of  the  assessment  so  due  and  unpaid 
and  the  interest  and  charges  thereon,  as  aforesaid,  and  all  other 
costs  and  charges  that  may  have  accrued  thereon;  and  such  sale 
shall  be  continued  from  time  to  time  until  all  the  lands  and  tenements 
as  advertised  for  sale  shall  be  sold. 

And  notice  is  hereby  further  given  that  a  detailed  statement  of 
the  assessments,  the  ownership  of  the  property  assessed,  and  on 
which  the  assessments  are  due  and  unpaid,  is  published  in  a  pamphlet, 
and  that  copies  of  the  pamphlet  are  deposited  in  the  office  of  the 
Collector  of  Assessments  and  Arrears  in  the  Department  of  Finance, 
and  will  be  delivered  to  any  person  applying  for  the  same. 

Edward  Gilon, 
Collector  of  Assessments  and  Arrears. 
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d.  Application  to  Purchase  Land  Sold  for  Delinquent  Taxes. 

Form  No.  19807. 

(Precedent  in  Viginia  Coal  Co.  v.  Thomas,  97  Va.  528.) 

To  the  Clerk  of  the  County  Court  for  Wise  County,  Virginia'. 

I,  the  undersigned,  yi3>^«  T.  Thomas,  hereby  file  with  you  this  my 
application,  as  provided  by  statute,  to  purchase  one  tract  of  land 
containing /(!?ar  hundred  arid  forty-four  acres,  more  or  less,  situate  in 
said  county,  on  Little  Tom's  creelc,  being  the  same  land  sold  by  the 
treasurer  of  said  county  on  the  twenty-third  day  oi  April,  iS95,  for 
delinquent  taxes  due  thereon  by  and  in  the  name  oi  Hamilton  Greear, 
and  bought  at  said  sale  by  the  Auditor  of  Public  Accounts  of  Virginia^ 
for  said  state  and  county;  and  I  hereby  agree  to  pay  the  amount  for 
which  said  real  estate  was  so  sold  as  aforesaid,  together  with  such 
additional  sums  as  may  or  would  have  accrued  from  taxes  and 
levies,  with  all  interest,  as  provided  by  law,  had  said  real  estate  not 
been  so  sold  and  purchased  by  the  Commonwealth. 

Given  under  my  hand  this  2J^h  day  of  April,  iS97. 

John  D.  Thomas. 

e.  Order  That  Clerk  Convey  Land  Sold  for  Delinquent  Taxes. 

Form  No.  19808. 

(Precedent  in  Virginia  Coal  Co.  v.  Thomas,  97  Va.  530.) 
John  D.  Thomas,  applicant, 

V. 

Hamilton  Greear,  defendant. 

Application  to  purchase  real  estate  sold  for  delinquent  taxes,  and 
purchased  by  the  Commonwealth. 

This  application,  filed  hy  John  D.  Thomas  in  the  clerk's  office  of  this 
court,  on  the  29th  day  oi  April,  jS97,  for  the  purchase  of  a  certain 
tract  or  parcel  of  land,  containing /(?//r  hundred  and  fifty  acres  (being 
assessed  as  J^JfJf.  acres),  which  said  tract  or  parcel  of  land  is  situated 
in  the  county  of  Wise,  Virginia,  on  both  sides  of  Little  Tom's  creek, 
which  said  real  estate  was  all  sold  on  the  23d  dB.y  oi  April,  i2>95,  by 
the  treasurer  of  said  county,  for  delinquent  taxes  due  thereon,  for 
the  year  x?>90,  by  and  in  the  name  oi  Hamilton  Greear,  and  bought 
at  said  sale  by  the  Auditor  of  Public  Accounts  of  Virginia  for  said  state 
and  county,  came  on  to  be  heard  upon  the  application,  and  a  copy 
of  the  said  application,  which  was  returned  by  the  sheriff  of  the  said 
county  on  the  29th  day  of  April,  i8P7,  with  his  return  thereon  indorsed 
that  he  had  not  executed  the  said  copy  of  the  said  application  on  the 
said  Hamilton  Greear,  he  not  being  a  resident  of  the  said  county,  and 
that  the  same  could  not  be  served  on  him  by  the  said  sheriff,  and  upon  a 
copy  of  the  said  application  published  iox  four  successive  weeks  in 
the  '■'■Wise  County  Republican,"  a  weekly  newspaper  published  in  the 
town  of  Norton,  in  the  said  county  of  Wise,  commencing  on  the  30th 
day  oi  April,  i897,  and  ending  the  21st  day  of  May,  iS97,  and  the  cer- 
tificate attached  to  the  said  order  of  publication  of  the  editor  of  the 
said   "Wise  County  Republican,"  and   upon   the  report  of  Frank  C. 
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Habern,  county  surveyor  of  said  county  of  Wise,  filed  the  '26th  day  of 
July,  i897.  And  on  consideration  whereof,  the  court,  finding  no  objec- 
tions to  the  said  report  of  Frank  C.  Habern,  county  surveyor  as  afore-' 
said,  the  court  doth  approve  and  confirm  the  said  report,  and  doth  order 
that  the  said  report  of  Frank  C.  Habern,  county  surveyor  as  afore- 
said, be  recorded  by  the  clerk  of  this  court  in  the  deed  books  of  this 
court,  together  with  a  certified  copy  of  this  order;  and  the  court  doth 
further  order  that  after  the  said  report  of  Frank  C.  Habern,  county 
surveyor  as  aforesaid,  and  the  certified  copy  of  this  order  shall  have 
been  recorded  as  aforesaid  by  the  clerk  of  this  court,  then  the  said 
clerk  of  this  court  shall  convey  the  said  real  estate  to  the  saidy<9^« 
D.  Thomas,  by  deed  as  provided  by  section  666  of  the  Code  of  this 
State,  for  i857,  as  amended  and  re-enacted  by  the  General  Assembly 
of  this  state,  by  an  act  approved  the  29th  day  of  January,  1896,  on 
pages  219  and  220  of  the  Acts  of  the  General  Assembly  of  this  state 
for  1895-6,  as  it  appears  from  a  receipt  from  the  clerk  of  this  court, 
filed  with  this  application,  that  the  said  John  D.  Thomas  has  paid  to 
the  said  clerk  all  the  taxes,  interest,  costs  and  fees  as  required  by 
law  to  be  paid  by  the  said  applicant,  and  this  motion  is  ordered  to 
be  stricken  from  the  docket. 

f.  Certifleate  of  Sale. 

Form  No.  19809.' 

County  Tax  Sale. 

I,  Calvin  Clark,  auditor  of  the  county  of  Posey,  state  of  Indiana, 
do  hereby  certify  that  at  a  public  sale  held  by  me,  the  auditor  of  said 
county,  which  commenced  on  the  second  Monday  of  February,  i^02, 
being  the  tenth  day  of  said  month,  within  the  hours  prescribed  by 
law,  I  did,  on  the  day  aforesaid,  at  the  court-house  door  in  the  city  of 
Mount  Vernon,  in  said  county,  legal  notice  of  such  sale  having  been 
given,  by  publishing  ior  four  successive  weeks,  otice  in  each  week 
next  preceding  the  day  of  sale,  in  a  newspaper  having  general  circu- 
lation in  said  city,  sell  to  John  Doe,  for  the  sum  of  three  hundred  dol- 
lars and ///y  cents,  the  receipt  of  which  is  hereby  acknowledged, 
the  following  piece  or  parcel  of  land,  to  wit:  {describing  the  land'),  in  the 
city  of  Mount  Vernon,  Posey  county,  Indiana,  the  said  sum  being  the 
amount  of  taxes,  penalty,  interest  and  costs  due  on  the  property 
above  described,  for  the  years  \^00  and  19W,  said  land  being  assessed 
and  duly  entered  for  taxation  in  the  name  of  Richard  Roe,  and  the 
said  John  Doe,  the  purchaser  above  named,  being  the  highest  and 
best  bidder  for  cash,  and  to  whom  said  described  premises  were 
openly  struck  off,  will  be  entitled  to  a  deed  for  the  tract  of  land  so 
purchased  as  above  described,  at  the  expiration  of  two  years  from  the 
date  of  this  sale,  if  the  same  shall  not  have  been  previously  redeemed. 

In  witness  whereof,  I  have  hereunto  set  my  hand  at  the  city  oi  Mount 
Vernon,  in  the  said  county  of  Posey,  this  tenth  day  of  February,  ig02. 

Calvin  Clark, 
Auditor  of  the  County  of  Posey,  Indiana. 

{Acknowledgment. ) 

1.  Indiana.  —  Horner's  Stat.  (1901),  §  6457. 
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Form  No.  i  9  8i  o.' 

State  of  7^7.^^         i  ss.     ^o.  100. 

Harrison  County,  ) 

Know  all  men  by  these  presents: 

That  whereas  the  real  property  hereinafter  described,  situated  in 
the  county  of  Harrison  and  state  of  Iowa,  was  subject  to  taxation  for 
the  year  i8^9,  and  whereas  the  taxes  on  said  real  estate,  so  assessed 
and  delinquent,  were  as  follows:  {^Here  describe  the  property,  give  date 
of  assess?Jient,  valuation,  the  kind  of  tax,  total  tax,  interest,  costs  and  total 
amount  due),  and  whereas  the  taxes  assessed  upon  said  real  property 
for  the  year  i%99  aforesaid  remained  due  and  unpaid  at  the  date  of 
the  sale  hereinafter  named,  and  whereas  the  treasurer  of  said  county 
did,  on  the  third  day  oi December,  a.  d.  \()00,  by  virtue  of  the  authority 
in  him  vested  by  law,  at  the  regular  sale  begun  and  publicly  held  on 
x!cit.  first  Monday  oi  December,  igOO,  expose  to  public  sale,  at  his  ofifice 
in  the  county  aforesaid,  in  substantial  conformity  with  all  the  requisi- 
tions of  the  statute  in  such  case  made  and  provided,  the  real  property 
above  described  for  the  payment  of  the  taxes,  interest  and  costs 
then  due  and  remaining  unpaid  upon  said  property;  and  whereas,  at 
the  time  and  place  aforesaid,  Joh?i  Doe,  of  the  county  of  Harrison 
and  state  of  Iowa,  having  offered  to  pay  the  sum  of  three  hundred  and 
nine  dollars  and  ten  cents,  being  the  whole  amount  of  taxes,  interest 
and  costs  then  due  and  remaining  unpaid  on  said  property  for 
(specifying  qua?itity  of  property'),  which  was  the  least  quantity  bid  for; 
and  payment  of  said  sum  having  been  made  by  him  to  the  said  treas- 
urer, the  said  property  was  stricken  off  to  him  at  that  price. 

This,  therefore,  is  to  certify  that,  in  consideration  of  the  payment 
of  said  taxes,  interest  and  costs,  and  the  sale  of  the  real  estate  as 
aforesaid,  the  said  John  Doe  will,  unless  the  same  be  redeemed 
according  to  law,  within  three  years  from  the  date  of  said  sale,  be 
entitled  to  receive  from  the  treasurer  of  said  county,  upon  the 
return  of  this  certificate,  a  deed  vesting  the  title  in  himself,  heirs  or 
assigns  forever,  subject,  however,  to  the  further  rights  of  redemp- 
tion provided  by  law. 

In  witness  whereof,  I,  Calvin  Clark,  treasurer  as  aforesaid,  have 
hereunto  subscribed  my  name,  on  this  M/>^  day  oi  December,  a.  d. 

Calvin  Clark,  Treasurer, 

Form  No.  19811  .* 

I,  Calvin  Clark,  auditor  of  the  county  of  Ramsey,  state  of  Minne- 
sota, do  hereby  certify  that  at  the  sale  of  lands,  pursuant  to  the  real- 
estate  tax  judgment  entered  in  the  District  Court  in  the  county  of 
Ramsey  on  the  tenth  day  oi  December,  i898,  in  proceedings  to  enforce 
the  payment  of  taxes  delinquent  upon  real  estate  for  the  years 
18.97  and  iS98,  for  the  county  of  Ramsey,  which  sale  was  held  at 
(stating  place),  in  said  county  of  Ramsey,  on  the  first  day  of  May, 
iS99,  the  following  described  piece  or  parcel  of  land,  situate  in  said 

1.  /07m.  —  Code  (1897),  I  1432.  2.  Minnesota.  — Stat.  (1894),  §  1593. 

174  Volume  18. 


19811.  TAXATION.  19813. 

county  oi  Ramsey,  state  oi  Minnesota,  to  wit:  (insert  description'),  was 
offered  for  sale  to  the  highest  bidder  above  the  amount  for  which 
the  same  was  subject  to  be  sold;  and  at  said  sale  I  did  sell  the  said 
piece  or  parcel  of  land  to  John  Doe  for  the  sum  of  three  hundred  dol- 
lars, that  being  the  highest  sum  bid  therefor;  and  he  having  paid 
said  sum,  I  do  therefore,  in  consideration  thereof,  and  pursuant  to 
the  statute  in  such  case  made  and  provided,  convey  the  said  piece 
or  parcel  of  land,  in  fee  simple,  to  said  John  Doe,  his  heirs  and 
assigns,  forever,  subject  to  redemption  as  provided  by  law. 

Witness  my  hand  and  official  seal  this,  first  day  oi  May,  iS99. 

(seal)  Calvin  Clark,  County  Auditor. 

Form  No.  i  98  i  2.' 

(Neb.  Comp.  Stat.  (1899),  §  4399) 

State  of  Nebraska,  Colfax  County,  ss: 

\,  John  Doe,  treasurer  of  the  county  of  Colfax,  in  the  state  of 
Nebraska,  do  hereby  certify  that  the  following  described  real  estate 
in  said  county  and  state,  to  wit:  {describing  the  same),  was,  on  the 
third  day  oi  November,  ig02,  duly  sold  by  me  in  the  manner  pro- 
vided by  law,  for  the  delinquent  taxes  for  the  year  ig02  thereon, 
amounting  to  three  hundred  dollars,  including  interest  and  penalty 
thereon,  and  the  costs  allowed  by  law,  to  Richard  Roe,  for  the  said 
sum  of  three  hundred  dollars,  he  being  the  highest  and  best  bidder 
for  the  same  (or  such  lands  having  been  offered  at  public  sale  for  taxes, 
and  not  sold  for  zuant  of  bidders).  And  I  further  certify,  that  unless 
redemption  is  made  of  said  real  estate,  in  the  manner  provided  by 
law,  the  said  Richard  Roe,  heirs  or  assigns,  will  be  entitled  to  a  deed 
therefor  on  and  after  the  third  ddLy  oi  November,  a.  d.  igOJf,  on  sur- 
render of  this  certificate. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  third  day  of 
November,  a.  d.  i()02. 

John  Doe,  Treasurer. 

Form  No.  i  9  8  i  3 . 

North  Carolina,  ) 
Wake  County.     ) 

I,  John  Lynch,  sheriff  of  the  county  of  Wake,  in  the  state  oi  North 
Carolina,  do  hereby  certify  that  the  following  described  real  estate, 
in  said  county  and  state,  to  wit:  {describing  it),  was,  on  tht  first  day 
of  May,  18.9.9,  duly  sold  by  me  in  the  manner  provided  by  law  for 
the  delinquent  taxes  for 'the  year  i8.9<?  thereon,  amounting  to  one 
hundred  and  ten  dollars,  including  interest  and  penalty  thereon  and 
the  costs  allowed  bylaw,  to  John  Doe,  for  the  sum  of  one  hundred 
and  ten  dollars,  he  being  the  highest  and  best  bidder  for  the  same 
{or,  if  sold  at  private  sale,  say,  "such  lands  haying  been  offered  at 
public  sale  for  taxes  and  not  sold  for  want  of  bidders  "). 

And  I  further  certify,  that  unless  redemption  is  made  of  said  real 
estate  in  the  manner  provided  by  law,  the  said  John  Doe,  his  heirs  or 

1.  Nebraska.  —Comp.  Stat.  (1899),  §  4399- 
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assigns,  will  be  entitled  to  a  deed  therefor  on  and  after  \h&  first  day 
of  May^  A.  D,  \<)00,  on  surrender  of  this  certificate. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  y?rj/ day  of 
May,  A.  D.  \W9. 

JohnLynchy  Sheriff. 

Form  No.  i  9  8  i  4  .' 
(N.  Dak.  Rev.  Codes  (1895),  §  1261.) 

State  of  North  Dakota,  ) 
Barnes  County,  ) 

I,  John  Doe,  treasurer  of  the  county  of  Barnes,  in  the  state  of 
North  Dakota,  do  hereby  certify  that  the  following  described  real 
estate  in  said  county  and  state,  to  wit:  {describing  the  same),  was,  on 
the  sixth  day  of  October,  ig02,  duly  sold  by  me  in  the  manner  pro- 
vided by  law  for  the  delinquent  taxes  of  the  year  igOl  thereon, 
amounting  to  one  hundred  dollars,  including  interest  and  penalty 
thereon  and  the  costs  allowed  by  law,  to  Richard  Roe,  for  the  sum  of 
one  hundred  and  twenty-five  dollars,  he  being  the  highest  bidder  for 
the  same. 

And  I  further  certify,  that  unless  redemption  is  made  of  said  real 
estate,  in  the  manner  provided  by  law,  the  said  Richard  Roe  or  his 
assigns  will  be  entitled  to  a  deed  therefor  on  and  after  the  sixth  day 
of  October^  A.  D.  igOJf.,  on  surrender  of  this  certificate. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this  sixth  day  of 
October,  a.  d.  \g02. 

John  Doe,  Treasurer. 

Form  No.  i  9  8  i  5 .' 

(Wis.  Stat.  (1898),  §  1139.) 

State  of  Wisconsin,  Racine  County,  ss. 

County  Treasurer's  Office,  May  20,  a.  d.  ig02. 
I,  John  Doe,  county  treasurer  of  the  county  of  Racine,  in  said 
state,  do  hereby  certify  that  I  did,  at  public  auction,  pursuant 
to  notice  given  as  by  law  required,  on  this  twentieth  day  of  May, 
ig02,  sell  to  Richard  Roe  (or  the  county  of  Racine)  the  lands  herein 
described  for  the  sum  of  one  hundred  and  ten  dollars  and  nine  cents, 
said  sum  being  the  amount  due  and  unpaid  for  taxes,  interest  and 
charges  on  said  lands  for  the  year  of  our  Lord  one  thousand  nine 
hundred  and  one,  that  said  Richard  Roe,  his  heirs  or  assigns  (or  said 
county  or  assigns),  will  therefore  be  entitled  to  a  deed  of  conveyance 
of  said  lands  in  three  years  from  this  date,  unless  sooner  redeemed 
from  such  sale  according  to  law.  Said  lands  are  described  as  follows, 
with  the  sums  for  which  each  tract  was  sold  set  opposite  to  each 
description,  that  is  to  say:  (Jlere  insert  description,  and  separately  the 
amount  bid  on  each  tract). 

John  Doe,  County  Treasurer. 

1.  iVi?r//<  Z?a/5^/a.— Rev.  Codes  (1895),  2.  Wisconsin.  —  Stat.  (1898),  §  1139. 
§  1261. 
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g.  Deed. 

(1)  Public  Sale. 

{a)  By  Collector. 

Form  No.  198  i6. 
(Conn.  Gen.  Stat.  (1902),  §  2400.) 

Know  all  men  by  these  presents  that,  whereas  the  (Here  insert  the 
name  of  the  community)  did,  on  the  second  day  oi  March,  ig02,  lay  a 
tax  of  two  mills  on  the  dollar  on  its  grand  list  next  to  be  (or  last) 
perfected,  a  rate-bill  for  which,  and  for  a  military  commutation  and 
poll-tax  (if  such  be  the  fact),  in  all  respects  made  out  according  to 
law  with  a  warrant  thereto  attached,  was  placed  in  my  hands,  I  being 
the  duly  appointed  and  qualified  collector  thereof,  for  collection, 
which  tax  became  due  on  the  first  day  oi  July,  ig02;  and,  whereas 
John  Doe,  upon  demand  made,  neglected  and  refused  to  pay  the  tax 
set  opposite  his  name  in  said  rate-bill,  and  thereupon,  on  Xht  first 
day  oi  November,  \g02,  I  levied  upon  the  parcel  of  real  estate  here- 
inafter described  for  that  portion  of  said  tax  which  was  assessed 
thereon,  to  vt'it:  fifty  dollars  and  accrued  interest  (or,  if  the  levy  was 
for  the  whole  tax,  say,  "for  the  amount  of  said  tax,  to  wit:  one  hun- 
dred dollars  and  accrued  interest "),  and  gave  due  notice  thereof  to 
said  tax-payer  and  to  {naming  mortgagee  lien-holder  or  other  record 
incumbrances),  as  by  law  provided,  which  real  estate  so  levied  upon  is 
situated  in  said  town  of  {naming  town),  and  bounded  {describing prop- 
erty), and  on  the  tenth  day  oi  May,  igOS,  no  one  having  previously 
tendered  me  said  tax  with  interest  and  my  fees,  in  pursuance  of  said 
levy,  and  in  accordance  with  the  terms  of  said  notices,  I  sold  at 
public  auction  the  whole  of  (or  the  following  portion  of)  said  real 
estate  of  saXd  John  Doe,  to  wit:  {describing portion  sold),  to  Richard 
Roe,  inasmuch  as  no  one  offered  to  take  any  less  thereof  for  the 
amount  due,  for  the  sum  of  one  hundred  and  fifty  dollars,  being  the 
amount  of  the  tax  levied  for,  with  interest,  and  my  fees.  Now, 
therefore,  in  consideration  of  the  premises,  and  of  said  sum  of 
money,  received  to  my  full  satisfaction,  of  said  Hie  hard  Roe,  I  hereby 
bargain  and  sell  unto  him  the  premises  last  above  described,  with 
the  appurtenances,  to  have  and  to  hold  the  same  to  him  and  his 
heirs  forever.  And  also  I,  the  said  collector,  do  by  these  presents 
bind  myself  and  my  heirs,  forever,  to  warrant  and  defend  the  above 
granted  and  bargained  premises  to  the  said  grantee,  his  heirs  and 
assigns,  against  all  claims  and  demands  arising  from  any  necessary 
act  omitted  or  unlawful  act  done  by  me  in  connection  with  the 
aforesaid  levy  or  sale  which  impairs  the  same.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal  this  twelfth  day  of  May^ 
igOS. 

Signed,  sealed  and  delivered  in  )  /ohn  Jones,     (seal) 

presence  of  William  West.      \  Collector  as  aforesaid. 

{Usual  form  of  acknoivledgment.) 
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Form  No.  i  9  8  I  7. 

(N.  H.  Pub.  Stat.  (1891).  c.  61,  §  16.) 

Know  all  men  by  these  presents,  that  I,  Calvin  Clark,  collector  of 
taxes  for  the  town  of  Walpole,  in  the  county  of  Cheshire  and  state  of 
JVew  Hampshire,  for  the  year  i8^P,  by  the  authority  in  me  vested  by 
the  laws  of  the  state,  and  in  consideration  of  tivo  hundred  dollars  to 
me  paid  hy  John  Doe,  do  hereby  sell  and  convey  to  him,  the  said 
John  Doe,  his  heirs  and  assigns  (Jlere  describe  the  land  sold'),  to  have 
and  to  hold  the  said  premises,  with  the  appurtenances,  to  him,  his 
heirs  and  assigns,  forever.  And  I-  do  hereby  covenant  with  said 
John  Doe,  that,  in  making  sale  of  the  same,  I  have  in  all  things  com- 
plied with  the  law,  and  that  I  have  good  right,  so  far  as  that  right 
may  depend  upon  the  regularity  of  my  own  proceedings,  to  sell  and 
convey  the  same  in  manner  aforesaid. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  Xht  first 
day  of  March,  igOS. 

(seal)  Calvin  Clark,  Collector  of  Taxes. 

Signed,  sealed  and  delivered  in  the  ' 
presence  of  Richard  Roe, 
Samuel  Short. 

(If)  By  County  Clerk. 

Form  No.  i  9  8  i  8 . 

(Precedent  in  Mack  v.  Price,  35  Kan.  138.)' 

Know  all  men  by  these  presents,  that  whereas,  the  following  described 
real  property,  viz.,  lots  t^velve  and  thirteen,  block  No.  21,  North  Atchi- 
son, Atchison  city,  situated  in  the  county  of  Atchison  and  state  of  Kan- 
sas, was  subject  to  taxation  for  the  year  \W2;  and  whereas,  the  taxes 
assessed  upon  said  real  property  for  the  year  aforesaid  remained  due 
and  unpaid  at  the  date  of  the  sale  hereinafter  mentioned ;  and  whereas, 
the  treasurer  of  said  county  did,  on  the  15th  day  of  May,  i863,  by 
virtue  of  the  authority  in  him  vested  by  law,  at  an  adjourned  sale, 
of  the  sale  begun  and  publicly  held  on  the  first  Tuesday  of  May,  i863, 
expose  to  public  sale  at  the  county  seat  of  said  county,  in  substantial 
conformity  with  all  the  requisitions  of  the  statute  in  such  case  made 
and  provided,  the  real  property  above  described,  for  the  payment  of 
(the)  taxes,  interest  and  costs,  then  due  and  unpaid  upon  said  prop- 
erty; and  whereas,  at  the  place  aforesaid,  no  person  offering  to  pay 
the  sum  of  one  dollar  and  sixty  cents,  being  the  whole  amount  of 
taxes,  interests  and  costs  then  due  and  remaining  unpaid  on  said 
property  for  lots  twelve  and  thirteen,  block  No.  twenty-seven.  North 
Atchison,  (nor  any  part  or  parcel  thereof),  which  was  the  least  quantity 
bid  for,  the  whole  of  said  real  property  was  bid  off  by  the  said  county 
treasurer  for  said  county  of  Atchison,  for  the  amount  of  taxes,  pen- 
alty and  charges  thereon  as  aforesaid;  and  whereas,  the  county  clerk 
of  said  Atchison  county  did,  on  the  10th  day  of  August,  i869,  duly 
assign  the  certificate  of  the  sale  of  the  property  as  aforesaid,  and  all 

1.  This  deed  was  held  sufficient. 
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the  right,  title  and  interest  of  (said)  Atchison  county  in  and  to  said 
property  to  William  Mack,  of  the  county  of  Atchison  and  state  of  Kan- 
sas; and  whereas,  the  subsequent  taxes  of  the  years  i86^  i865,  i865, 
1 867,  1 865,  amounting  to  the  sum  of  twenty  and  HO -100  dollars  (and 
seventy  cents)  have  been  paid  by  the  purchaser  (and  assignee  of  said 
certificate)  as  provided  by  law;  and  whereas,  five  years  have  elapsed 
since  the  date  of  said  sale,  and  the  said  property  has  not  been 
redeemed  therefrom  as  provided  by  law: 

Now,  therefore,  I,  Chas.  IV.  Rust,  county  clerk  of  the  county  afore- 
said, for  and  in  consideration  of  the  sum  of  twenty-two  dollars  and 
thirty  cents,  taxes,  cost  and  interest  due  on  said  land  for  the  years 
1 865,  1 864,  1 865,  1 866,  1 867  and  i86<?,  to  the  treasurer  paid  as  afore- 
said, and  by  virtue  of  the  statute  in  such  case  made  and  provided, 
have  granted,  bargained  and  sold,  and  by  these  presents  do  grant, 
bargain  and  sell  unto  the  said  William  Mack,  his  heirs  and  assigns, 
the  real  property  last  hereinbefore  described,  to  have  and  to  hold 
unto  him,  the  said  William  Mack,  his  heirs  and  assigns  forever,  sub- 
ject, however,  to  all  rights  of  redemption  provided  by  law. 

In  witness  whereof,  I,  Charles  W.  Rust,  county  clerk  as  aforesaid, 
by  virtue  of  authority  aforesaid,  have  hereunto  subscribed  my  name, 
and  affixed  [my]  the  official  seal  of  said  county,  on  this  Ith  day  of 
December,  iS69. 

[(seal)]  Chas.  W.  Rust,  County  Clerk. 

Witnesses:      Wm.  H.  Williams. 
D.  E.  Merwin. 

[The]  State  of  Kansas,  Atchison  County,  ss.  —  I  hereby  certify,  that 
before  me,  /.  J.  Locker,  a  register  of  deeds  in  and  for  said  county, 
personally  appeared  the  above  named  Charles  W.  Rust,  clerk  of  said 
county,  personally  known  to  me  to  be  the  clerk  of  said  county  at  the 
date  of  the  execution  of  the  above  conveyance,  and  to  be  the  iden- 
tical person  whose  name  is  affixed  to  and  who  executed  the  above 
conveyance  as  clerk  of  said  county,  and  who  acknowledged  the 
execution  of  the  same  to  be  his  voluntary  act  and  deed  as  clerk  of 
said  county,  for  the  purpose  therein  expressed. 

Witness  my  hand  and  official  seal,  this  27th  day  of  May,  i871. 

[(seal)]  /.  /.  Locker,  Register  of  Deeds. 

Form  No.  1 9  8 1 9 . 

(Precedent  in  McCauslin  v.  McGuire,  14  Kan.  244.)' 
Know  all  men  by  these  presents,  that  whereas,  the  following 
described  real  property,  viz.,  the  S.  W.  l-k  of  section  31,  in  township 
9,  of  range  18,  containing  i66  acres,  situated  in  the  connty  oi  Jefferson 
and  state  oi  Kansas,  was  subject  to  taxation  for  the  year  i86i;  and 
whereas,  the  taxes  assessed  upon  said  real  property  for  the  year 
i86i  aforesaid  remained  due  and  unpaid  at  the  date  of  the  sale  here- 
inafter named;  and,  whereas,  the  treasurer  of  said  county  did,  on 
the  seventh  day  oi  May,  iS62,  by  virtue  of  the  authority  in  him  vested 
by  law,  at  (an  adjourned  sale  of)  the  sale  begun  and  held  on  the  first 
Tuesday  of  May,  i862,  expose  to  pubUc  sale  at  the  county -seat  m 

1.  This  deed  was  held  sufficient. 
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said  county,  in  substantial  conformity  with  all  the  requisitions  of 
the  statute  in  such  cases  made  and  provided,  the  real  property 
above  described,  for  the  payment  of  the  taxes,  interests  and  costs 
then  due  and  remaining  unpaid  on  said  property;  and  whereas,  at 
the  time  and  place  aforesaid,  no  person  bid  the  amount  of  tax,  pen- 
alty and  charges  on  said  land,  the  said  land  was  bid  off  by  the 
county  treasurer  for  the  county  oi  Jefferson  for  said  amount,  to  wit, 
the  sum  of  seven  dollars  and  fifty-seven  cents,  —  being  the  whole 
amount  of  taxes,  interests  and  costs  then  due  and  remaining  unpaid 
on  said  property  for  the  S.  W.  l-Jf.  of  section  SI,  in  township  9,  of 
range  18,  containing  160  acres,  which  was  the  least  quantity  bid  for; 
and  whereas,  the  said  county  treasurer  did,  on  the  sixth  day  of  Octo- 
ber, iS62,  duly  assign  the  certificate  of  the  sale  of  the  property  as 
aforesaid,  and  all  the  right,  title  and  interest  of  the  said  county  to 
said  property,  to  Thomas  McGuire,  of  the  county  oi  Jefferson  and 
state  of  Kansas;  and  whereas,  two  years  have  elapsed  since  the  date 
of  said  sale,  and  said  property  has  not  been  redeemed  therefrom  as 
provided  by  law;  now,  therefore,  I,  Terry  Critchfield,  county  clerk  of 
the  county  aforesaid,  for  and  in  consideration  of  the  said  sum  of 
%18.61,  taxes,  interest  and  costs  due  on  said  lands  for  the  year 
\W1,  to  the  treasurer  paid  as  aforesaid,  and  by  virtue  of  the  statute 
in  such  case  made  and  provided,  have  granted,  bargained  and  sold, 
and  by  these  presents  do  grant,  bargain  and  sell,  unto  the  said 
Thomas  McGuire,  his  heirs  and  assigns,  the  real  property  last  here- 
inbefore described,  to  have  and  to  hold  unto  him,  the  said  Thomas 
McGuire,  his  heirs  and  assigns,  forever;  subject,  however,  to  all 
rights  of  redemption  as  provided  by  law. 

In  witness  whereof,  I,  Terry  Critchfield,  county  clerk  as  aforesaid,  by 
virtue  of  the  authority  aforesaid,  have  hereunto  subscribed  my  name, 
and  affixed  my  official  seal,  on  this  twenty-seventh  day  of  April,  1 866. 

[(county  seal)]  Terry  Critchfield,  County  Clerk. 

L.  J.  Trower,  Witness. 

State  of  Kansas,  Jefferson  County,  ss :  I  hereby  certify  that,  before 
me,  a  register  of  deeds  in  and  for  said  county,  personally  appeared 
the  above  Terry  Critchfield,  clerk  of  said  county,  personally  known 
to  me  to  be  the  clerk  of  said  county  at  the  date  of  the  execution  of 
the  above  conveyance,  and  to  be  the  identical  person  whose  name 
is  affixed  to  and  who  executed  the  above  conveyance  as  clerk  of  said 
county,  and  acknowledged  the  execution  of  the  same  to  be  his  vol- 
untary act  and  deed,  as  clerk  of  said  county,  for  the  purpose  therein 
expressed.  Witness  my  hand  and  official  seal  this  twenty-eighth  of 
April,  iS66. 

[(seal)]  Z.  J.  Trower,  Register  of  Deeds. 

(<:)  By  Sheriff. 

Form  No.  19820. 

(Precedent  in  Gibbs  v.  Southern,  116  Mo.  206.)' 
To  all  to  whom  these  presents  shall  come: 

1,  This  deed  was  held  sufl5cient, 
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I,  Andrew  J.  Hopkins,  sheriff  of  the  county  of  Barry,  state  of  Mis- 
souri, send  greeting: 
Whereas,  on  the  hventieth  day  oi  March,  a.  d.  1875",  judgment  was 
rendered  in  the  Circuit  Court  in  the  county  of  Barry,  state  of  Mis- 
souri, in  favor  of  the  state  of  Missouri,  at  the  relation  and  to  the  use  of 
/.  W.  Lecompte,  collector  of  the  revenue  of  Barry  county,  in  the  state 
of  Missouri,  and  against  Eli  W.  Bower  for  the  sum  of  thirty-three  and 
eleven  one-hundredths  dollars,  for  certain  delinquent  state,  county  and 
special  taxes  and  interest,  as  hereinafter  set  forth,  assessed  and 
found  by  said  court  to  be  due  and  unpaid  upon  the  following  described 
real  estate,  viz.: 


Tract  No. 

Parts  of  sections,  lot  or  block,  addition  or  town. 

Sec. 

Twp. 

Range. 

1 

West   one-half,    southeast   one- 
fourth  and  southeast  one-fourth, 
southeast  one-fourth  and  south- 
west one-fourth 

U 

21 

25 

And  that  taxes  and  interest  found  due  upon  said  real  estate,  and  the 
years  for  which  the  same  were  assessed,  are  upon  each  of  the  above 
described  tracts  as  follows,  viz.: 


Tract  No. 

Amount  of  taxes  and  interest  for  each  year  on  above 
described  and  numbered  tracts. 

Total. 

1 

Year  i^HO,  %1^.J^0\  year  i87i,  %5.90; 
year  i87^,  $i<?(5 

Year  i875,  $J.07;  year  i87^  %5.03; 
year  i875,  %J^.3S 

Year  i876,  ^.52 

%15   16 

3  52 

%33  11 

And  also  certain  costs  which  have  been  taxed  the  sum  of  $i7.7-7, 
which  said  sums  of  taxes,  interest  and  costs  were  declared  by  said 
court  to  be  a  lien  in  favor  of  the  state  of  Missouri,  upon  the  above 
described  tracts  of  real  estate. 

And,  whereas,  it  was  decreed  by  said  court  that  the  lien  of  the 
state  of  Missouri  upon  the  above  described  tracts  of  real  estate,  or 
so  much  thereof  as  may  be  necessary  to  satisfy  such  judgment, 
interest  and  costs,  be  sold  according  to  law;  upon  which  judgment 
a  special  execution  and  order  of  sale  was  issued  from  the  clerk's 
office  of  said  court,  in  favor  of  the  state  of  Missouri,  to  the  use  of 
the  said  collector  and  against  the  said  Eli  W.  Boiver,  dated  the 
ttventy-third  day  of  May,  a.  d.  i87^,  directed  to  the  sheriff  of  the 
county  of  Barry,  and  directing  said  sheriff  to  sell  said  real  estate  to 
satisfy  said  judgment,  interests  and  costs,  and  the  same  was  to  me 
delivered   on  the  twenty-third  day  of  May,  a.  d.   i87^,   by  virtue  of 
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which  said  execution,  I,  the  said  sheriff,  did,  on  the  twenty-seventh 
day  oi  June,  A.  D.  i87^,  levy  upon  and  seize  the  above  described  real 
estate,  situate  in  my  said  county;  and  having  previously  to  the  day 
of  sale  hereinafter  mentioned  given  at  least  twenty  days'  notice  of 
the  time  and  place  of  the  sale  and  of  the  real  estate  to  be  sold,  and 
where  situated,  as  the  law  directs,  by  advertisement  in  the  '•'■Valley 
Press,"  a  newspaper  published  in  my  said  county,  by  virtue  of  which 
said  execution  and  notice  I  did,  on  the  thirteenth  day  of  September, 
A.  D.  i875,  between  the  hours  of  nine  in  \h^  for ewoow  diW<\  five  in  the 
after^ooxs.  of  that  day,  agreeably  to  said  notice,  at  the  court-house 
door  in  my  said  county  of  Barry,  and  during  the  session  of  the  Circuit 
Court  in  said  county,  at  the  September  ttvm  thereof,  a.  d.  1876",  expose 
to  sale  at  public  auction  for  ready  money,  the  above  described  real 
estate,  and  F.  S.  Johnson  being  the  highest  bidder  for  the  following 
described  real  estate,  yiz. :  South  one-half  of  southeast  one-fourth, 
section /fz^r  (^),  township  twenty-one  (21),  range  twenty-five  (25'),  situ- 
ate in  the  county  of  Barry  and  state  of  Missouri,  for  the  price  and 
sum  of  '$10;  the  said  last  above  described  tracts  were  stricken  off 
and  sold  to  the  said  F.  S.  Johtison  for  the  sum  bid  therefor  by  him 
as  above  set  forth.  Now,  therefore,  in  consideration  of  the  premi- 
ses, and  of  the  sum  of  %10  to  me.  the  said  sheriff,  in  hand  paid  by 
the  said  F.  S.  Johnson,  the  receipt  whereoff  I  do  hereby  acknowledge, 
and  by  virtue  of  the  authority  in  me  vested  by  law,  I,  Andrew  J. 
Hopkins^  sheriff  as  aforesaid,  do  hereby  assign,  transfer  and  convey 
to  the  said  F.  S.  Johnson  all  of  the  above  described  real  estate,  so 
stricken  off  and  sold  to  him,  that  I  might  sell,  as  sheriff  as  afore- 
said, by  virtue  of  the  aforesaid  judgment,  execution  and  notice. 

To  have  and  to  hold  the  right,  title,  interest  and  estate  hereby 
conveyed  unto  the  said  F.  S.  Johnson,  his  heirs  and  assigns,  forever, 
with  all  the  rights  and  appurtenances  thereto  belonging. 

In  witness  whereof,  I,  Andrew  J.Hopkins,  sheriff  as  aforesaid,  have 
hereunto  set  my  hand  and  seal,  this  fourteenth  day  of  Septe?fiber, 
i878. 

Andrew  J.  Hopkins,     [(seal)] 
Sheriff. 
State  of  Missouri,  ) 
County  of  Barry.  \ 

In  the  Circuit  Court  of  Barry  county,  Missouri,  September  term, 
A.  D.  i87<!^. 

Be  it  remembered,  that  on  X.h\s  fourteenth  day  of  September,  in  the 
year  of  our  Lord  i87^,  before  the  Hon.  W.  F.  Geiger,  judge  of  the 
circuit  in  the  county  aforesaid,  came  into  open  court  Andrew  J. 
Hopkins,  personally  known  to  the  said  judge  to  be  the  same  person 
whose  name  is  subscribed  to  the  foregoing  instrument  of  writing,  as 
having  executed  the  same  as  sheriff,  and  also  known  to  be  the  sheriff 
of  the  county  of  Barry  aforesaid,  and  then  and  there,  in  open  court, 
before  the  said  judge,  acknowledged  the  said  instrument  to  be  his  act 
and  deed,  for  the  purposes  therein  mentioned,  this  certificate  of  said 
acknowledgment  being  ordered  by  said  court  to  be  indorsed  by  the 
clerk  on  this  deed. 

In  testimony  whereof,  I,  Michael  Horine,  clerk  of  our  said  court, 
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have  hereunto  set  my  hand  and  afifixed  the  seal  of  our  said  court. 
Done  at  office  in  Cassville,  in  the  county  aforesaid. 

[(seal)]  Michael  Horine,  Clerk. 

Filed  for  record  at  J^  o'clock  p.  m.,  September  1j^,  i878. 

Michael  Horine^  Recorder. 
Per  R.  R.  McGuire,  Deputy. 

Form  No.  1 9  8  2  i . 
(Precedent  in  Karnes  v.  Alexander,  92  Mo.  665.)* 

To  all  to  whom  these  presents  shall  come,  I,  C.  B.  L.  Boothe,  Sheriff 
oi  Jackson  County,  State  of  Missouri,  send  greeting: 
Whereas,  Michael  Hunt,  on  the  twenty-second  day  of  September,  a,  d. 
i875,  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  oi  Jackson 
county  a  transcript  of  a  judgment  by  him  obtained  against  Charles 
G.  Hopkins,  Sans  W.  Hopkins,  and  J.  V.  C.  Karnes,  before  A.  W.  Allen, 
Esq.,  a  justice  of  the  peace  within  and  iox  Kaw  X-O-^Vl^Mv^,  Jackson 
county,  on  the  twenty-sixth  day  oi  June,  a.  d.  i87<5,  for  the  sum  of 
twenty-four  and  forty-nine  hundredths  dollars,  which  to  the  said  Michael 
HuntvfdiS  adjudged  as  aforesaid,  and  also  for  costs;  and  whereas, 
said  judgment  was  rendered  on  a  certain  special  tax-bill  against  the 
following  described  real  estate:  Lot  number  nifie  (9),  in  block  num- 
ber seven  (7),  of  Ranson  6^  Hopkins'  addition  to  the  city  of  Kansas, 
county  oi  Jackson  and  state  of  Missouri,  and  that  the  defendants  are 
the  owners  thereof.  These,  therefore,  command  you  that  of  the  above 
described  real  estate  of  the  said  Charles  G.  Hopkins,  Sans  IV.  Hopkins, 
and  J.  V.  C.  Karnes,  you  cause  to  be  made  the  sum  aforesaid 
adjudged  against  them,  together  with  the  costs,  and  that  you  have 
the  same  before  the  judge  of  onv  Jacksott  county  Circuit  Coxxxt,  at 
the  next  April  term  thereof,  to  satisfy  the  judgment  and  costs  afore- 
said, and  that  you  certify  how  you  execute  this  writ. 

Witness,  Wallace  Laws,  clerk  of  our  said  Circuit  Court  oi  Jackson 
county,  with  the  seal  thereof  hereunto  affixed,  at  office,  in  Kansas  City, 
this/r.y/  day  of  April,  a.  d.  i875. 

[(seal)]  •  Wallace  Laws,  Clerk. 

And,  whereas,  Michael  Hunt,  on  the  twenty-second  day  of  September, 
A.  D.  1 875,  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  oi  Jack- 
son county  a  transcript  of  a  judgment  by  him  obtained  against 
Charles  G.  Hopkins,  Sans  W.  Hopkins,  and  /.  V.  C.  Karnes,  before 
A.  W.  Allen,  Esq.,  a  justice  of  the  peace  within  and  for  Ka7v  town- 
ship,/a^-^i-^;/  county,  on  the  twenty-sixth  day  oi  June,  a.  d.  i875,  for 
the  sum  of  thij-ty-seven  and  sixty-four  hundredths  dollars,  which  to  said 
Michael  Hunt  was  adjudged  as  aforesaid,  and  also  for  costs;  and, 
whereas,  said  judgment  was  rendered  on  a  certain  special  tax-bill 
against  the  following  described  real  estate:  Lot  number  nine  (9),  in 
block  number  seven  (7),  of  Ranson  and  Hopkins'  addition  to  the  city 
of  Kansas,  county  oi  Jackson  and  state  of  Missouri,  and  that  the 
defendants  are  the  owners  thereof.  These,  therefore,  command 
you,  that  of  the  above  described  real  estate  of  the  said  Charles  G. 
Hopkins,  Sans  W.  Hopkins,  and/.  V.  C.  Karnes,  you  cause  to  be  made 
• 

1.  This  deed  was  held  sufficient. 
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the  sum  aforesaid  adjudged  against  them,  together  with  the  costs, 
and  that  you  have  the  same  before  the  judge  of  o\xv  Jackson  county 
Circuit  Court,  at  the  next  April  t&xva.  thereof,  to  satisfy  the  judgments 
and  costs  aforesaid,  and  that  you  certify  how  you  execute  this  writ. 

Witness,  Wallace  Laws,  clerk  of  our  said  Circuit  Court  Qi  Jackson 
county,  with  the  seal  thereof  hereunto  affixed,  at  office,  in  Kansas 
City,  Wixs  first  day  of  April,  a.  d.  i876. 

[(seal)]  Wallace  Laws,  Clerk. 

And  whereas,  Michael  Hunt,  on  the  twenty-second  ddiy  of  September, 
A.  D.  i875,  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of  Jackson 
county  a  transcript  of  a  judgment  by  him  obtained  against  Charles 
G.  Hopkins,  Sans  W  Hopkins,  and  J.  V.  C.  Karnes,  before  A.  W.  Allen, 
Esq.,  a  justice  of  the  peace  within  and  for  Kaw  township,  Jackson 
county,  on  the  t^uenty- sixth  day  oi  June,  a.  d.  i875,  for  the  sum  of 
%2Jif.Jf9,  which  to  the  said  Michael  Hunt  was  adjudged  as  aforesaid, 
and  also  for  costs;  and  whereas,  said  judgment  was  rendered  on  a 
certain  special  tax-bill  against  the  following  described  real  estate: 
Lot  numbered  eleven  (ii),  in  block  numbered  seve7i  (7),  of  Ranson  c^ 
Hopkins'  addition  to  the  city  of  Kansas,  county  oi  Jackson  and  state 
of  Missouri,  and  that  the  defendants  are  the  owners  thereof. 

These,  therefore,  command  j'ou,  that  of  the  above  described  real 
estate  of  the  said  Charles  G.  Hopkins,  Sans  W.  Hopkins,  and  J.  V.  C 
Karnes  you  cause  to  be  made  the  sum  aforesaid  adjudged  against 
them,  together  with  the  costs,  and  that  you  have  the  same  before 
the  judge  of  oViX  Jackson  county  Circuit  Court,  at  the  next  April 
term  thereof,  to  satisfy  the  judgment  and  costs  aforesaid,  and  that 
you  certify  how  you  execute  this  writ. 

Witness,  Wallace  Laws,  clerk  of  our  said  Circuit  Court  of  Jackson 
county,  with  the  seal  thereof  hereunto  affixed,  at  office,  in  Kansas 
City,  \.\{\%  first  day  of  April,  a.  d.  i876. 

{(seal)]  Wallace  Laws,  Clerk. 

And  whereas,  Michael  Hunt,  on  the  twenty -second  day  of  September, 
a.  d.  1 875,  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of 
Jackson  county  a  transcript  of  a  judgment  by  him  obtained  against 
Charles  G.  Hopkins,  Sans  W.  Hopkins,  andy^.  V.  C  Karnes,  before 
A.  W.  Allen,  Esq.,  a  justice  of  the  peace  within  and  for  Kaw  town- 
ship, Jackson  county,  on  the  twenty-sixth  day  oi  June,  a.  d.  i875,  for 
the  sum  of  $57.^4,  which  to  the  said  Michael  Hunt  was  adjudged 
as  aforesaid,  and  also  for  costs;  and  whereas,  said  judgment  was 
rendered  on  a  certain  special  tax-bill  against  the  following  described 
real  estate:  Lot  numbered  eleven  {11),  in  block  numbered  seven  (7), 
of  Ranson  6^  Hopkins'  addition  to  the  City  of  Kansas',  county  of  Jackson 
and  state  of  Missouri;  and  that  the  defendants  are  the  owners  thereof. 

These  are,  therefore,  to  command  you  that  of  the  above  described 
real  estate  of  the  said  Charles  G.  Hopkins,  Sans  W.  Hopkifis,  and  J.  V. 
C.  Karnes,  you  cause  to  be  made  the  sum  aforesaid  adjudged  against 
them,  together  with  the  costs,  and  that  you  have  the  same  before 
the  judge  of  our  Jackson  county  Circuit  Court,  at  the  next  April  term 
thereof,  to  satisfy  the  judgment  and  costs  aforesaid,  and  that  you 
certify  how  you  execute  this  writ. 

Witness,  Wallace  Laws,  clerk  of  our  said  Circuit  Court  oi  Jackson 
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county,  with  the  seal  thereof  hereunto  affixed,  at  the  office  in  Kansas 
City,  i\i\'s,  first  day  of  April,  a.  d.  i876'. 

[(seal)J  Wallace  Laws,  Clerk. 

And  having  previously  to  the  day  of  sale  hereinafter  mentioned 
given  at  least  tweitty  days'  notice  of  the  time,  terms  and  place  of 
sale,  and  of  the  real  estate  to  be  sold,  and  where  situated,  as  the 
law  directs,  by  advertisements  signed  by  me  as  sheriff,  as  aforesaid, 
and  published  in  the  '■'■Kansas  City  Times  "  an  English  newspaper, 
and  in  the  ^^ Kansas  Courier,"  a  newspaper  printed  in  the  German 
language,  both  said  newspapers  being  printed  and  published  regu- 
larly in  Jackson  county,  state  of  Missoicri,  by  virtue  of  which  said 
executions  and  said  notices  I  did,  on  the  twenty-second  day  of  May, 
A.  D.  1 876,  between  the  hours  of  nine  o'clock  in  the/tfr<?noon  and 
five  in  the  afternoon  of  said  day,  in  pursuance  of  said  notices,  at 
the  court-house  door  in  the  city  of  Kansas,  in  said  county,  and  while 
said  court  was  in  session,  at  the  April  term  thereof,  a.  d.  iS76,  expose 
to  sale  at  public  auction  to  the  highest  bidder,  for  cash  in  hand,  the 
above  described  real  estate,  and  William  E.  Sheffield  being  the  high- 
est and  best  bidder  for  said  real  estate,  at  the  price  and  sum  of 
%187.S3,  the  same  was  stricken  off  and  sold  to  him  for  that  sum 
(that  is  to  say,  $93.82  for  said  lot  nine,  in  block  seven,  under  the 
execution  above  described,  and  $93.51  for  said  lot  eleven,  in  block 
seven,  under  the  two  executions  above  described). 

Now,  therefore,  in  consideration  of  the  premises  aforesaid,  and  of 
the  said  sum  of  $187.33  to  me,  the  said  sheriff,  in  hand  paid  by  the 
said  William  E.  Shefiield,  the  receipt  whereof  is  hereby  acknowledged, 
and  by  virtue  of  the  authority  in  me  vested  bylaw,  I,  C.  B.  L.  Boothe, 
sheriff  as  aforesaid,  do  hereby  assign,  transfer  and  convey  to  him, 
the  said  William  E.  Shefiield,  all  of  the  above  described  real  estate 
that  I  might  sell  as  sheriff,  as  aforesaid,  by  virtue  of  the  aforesaid 
executions  and  said  notices. 

To  have  and  to  hold  the  same  unto  him,  the  said  William  E. 
Sheffield,  his  heirs  and  assigns  forever,  with  all  the  rights  and  appur- 
tenances thereto  belonging. 

In  witness  whereof,  I,  C.  B.  L.  Boothe,  sheriff  oi  Jackson  county, 
state  of  Missouri,  have  hereto  set  my  hand  and  affixed  my  seal,  this 
thirtieth  day  oi  June,  a.  d.  i2,76. 

[(SEAL)J  C.  B.  L.  Boothe,  Sheriff. 

(^)  By  Treasurer. 

Form  No.  19822. 

(Mills'  Anno.  Stat.  Colo.  (i8gi),  §  390I-) 

Know  all  men  by  these  presents,  that,  whereas,  the  following' 
described  real  property,  viz:  (^description  of  property  taxed),  situated 
in  the  county  of  Arapahoe  and  state  of  Colorado,  was  subject  to 
taxation  for  the  year  {or years)  a.  d.  i8P9; 

And  whereas,  the  taxes  assessed  upon  said  real  property  for  the 
year  {or  years)  aforesaid  remained  due  and  unpaid  at  the  date  of 
the  sale  hereinafter  named; 

And  whereas,  the  treasurer  of  the  said  county  did,  on  the  first  day 
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of  June^  A.  D.  19OO,  by  virtue  of  authority  vested  in  him  by  law,  at 
{an  adjourned  sale)  the  sale  begun  and  publicly  held  on  \.\i&  first  day 
of  Jufie,  A.  D.  \()00,  expose  to  public  sale  at  the  office  of  the  treasurer,  in 
the  county  aforesaid,  in  substantial  conformity  with  the  requisitions 
(j-equtrements)  of  the  statute  in  such  case  made  and  provided,  the  real 
property  above  described  for  the  payment  of  the  taxes,  interest  and 
costs  then  due  and  remaining  unpaid  on  said  property; 

And  whereas,  at  the  time  and  place  aforesaid,  Richard  Roe,  of  the 
county  of  Arapahoe  and  state  of  Colorado,  having  offered  to  pay  the 
sum  of  one  hundred  and  ninety-seven  dollars  and  eleven  cents,  being 
the  whole  amount  of  taxes,  interest  and  costs  then  due  and  remaining 
unpaid  on  said  property,  for  {Here  follotus  the  description  of  the 
property  sold),  which  was  the  least  quantity  bid  for,  and  payment  of 
said  sum  having  been  made  by  him  to  the  said  treasurer,  the  said 
property  was  stricken  off  to  him  at  that  price; 

And  whereas,  the  said  Richard  Roe  did,  on  the  secojid  do-j  oi  June, 
A.  D.  1^00,  duly  assign  the  certificate  of  the  sale  of  the  property  as 
aforesaid,  and  all  his  right,  title  and  interest  to  said  property,  to 
Samuel  Short,  of  the  county  of  Arapahoe  and  state  of  Colorado', 

And  whereas,  the  said  Richard  Roe  (or  Samuel  Short)  has  paid 
subsequent  taxes  on  said  property  to  the  amount  of  ninety  dollars 
and  fifty  cents; 

And  whereas,  more  than  three  years  have  elapsed  since  the  date  of 
said  sale,  and  the  said  property  has  not  been  redeemed  therefrom  as 
provided  for  by  law; 

Now,  therefore,  I,  Charles  Dow,  treasurer  of  the  county  aforesaid, 
for  and  in  consideration  of  the  said  sum  to  the  treasurer  paid  as 
aforesaid,  and  by  virtue  of  the  statute  in  such  case  made  and  pro- 
vided, have  granted,  bargained  and  sold,  and  by  these  premises  do 
bargain  and  sell  unto  the  said  Richard  Roe  (or  Samuel  Short),  his  heirs 
and  assigns,  the  real  property  last  hereinbefore  described,  to  have  and 
to  hold  unto  him,  the  said  Richard  Roe  (or  Samuel  Short),  his  heirs 
and  assigns,  forever,  subject,  however,  to  all  the  rights  of  redemption 
by  minors,  insane  persons  or  idiots  provided  by  law. 

In  witness  whereof,  I,  Charles  Dow,  treasurer  as  aforesaid,  by 
virtue  of  the  authority  aforesaid,  have  hereunto  set  my  hand  and 
seal  this  tenth  day  oi  June,  a.  d,  19O5. 

(seal)  Charles  Dow,  Treasurer. 

State  of  Colorado,       ) 

r    SS 

County  of  Arapahoe.  \ 

I  hereby  certify  that  before  me,  Norton  Porter,  a  notary  public  in 
and  for  said  county,  personally  appeared  the  above  named  Charles 
Dow,  treasurer  of  said  county,  personally  known  to  me  to  be  the 
treasurer  of  said  county  at  the  date  of  the  execution  of  the  above 
conveyance,  and  to  be  the  identical  person  whose  name  is  affixed  to 
{the  foregoing  deed),  and  who  executed  the  above  conveyance  as 
treasurer  of  said  county,  and  who  acknowledged  the  execution  of 
the  same  to  be  his  voluntary  act  and  deed  as  treasurer  of  said  county, 
for  the  purposes  therein  expressed. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  a.  d.  \f)OS. 

(seal)  Norton  Porter,  Notary  Public. 
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Form  No.  19823. 

(Iowa  Code  (1897),  §  1443.) 

Know  all  men  by  these  presents,  that  whereas,  the  following 
described  real  property,  viz:  (^H ere  follows  the  description),  situated  in 
the  county  oi  Harrison  and  state  oi  Iowa,  was  subject  to  taxation 
for  the  year  {ox years)  a.  d.  iS98  (or  1898  and  1899);  and  whereas,  the 
taxes  assessed  on  said  real  property  for  the  year  {or  years)  aforesaid 
remained  due  and  unpaid  at  the  date  of  the  sale  hereinafter  named- 
and  whereas,  the  treasurer  of  said  county  did,  on  the  seventh  day  of 
December,  a.  d.  igOO,  by  virtue  of  the  authority  in  him  vested  by 
law,  at  (or  an  adjournment  of)  the  sale  begun  and  publicly  held  on 
\.\i^  first  Monday  of  December,  a.  d.  \()00,  expose  to  public  sale,  at  the 
office  of  the  county  treasurer  in  the  county  aforesaid,  in  substantial 
conformity  with  all  the  requisitions  of  the  statute  in  such  case  made 
and  provided,  the  real  property  above  described,  for  the  payment  of 
the  taxes,  interest  and  costs  then  due  and  remaining  unpaid  on  said 
property;  and  whereas,  at  the  time  and  place  aforesaid,  y^/^«  Z>^^,  of 
the  county  of  Harrison,  and  state  of  Iowa,  having  offered  to  pay  the 
sum  of  t7vo  hundred  and  eighty-one  dollars  and  eleven  cents,  being  the 
whole  amount  of  taxes,  interest  and  costs  then  due  and  remaining 
unpaid  on  said  property,  for  {Here  folloivs  the  description  of  the  prop- 
erty sold),  which  was  the  least  quantity  bid  for;  and  payment  of  said 
sum  having  been  by  him  made  to  said  treasurer,  said  property 
was  stricken  off  to  him  at  that  price;  and  whereas,  the  saX^  John  Doe 
did,  on  the  tenth  day  oi  December,  a.  d.  i<)00,  duly  assign  the  certifi- 
cate of  the  sale  of  the  property  as  aforesaid  and  all  his  right,  title 
and  interest  to  said  property  to  Richard  Roe,  of  the  county  of  Har- 
rison, and  state  oi  Iowa;  and  whereas,  by  the  affidavit  oi  Richard 
Roe,  filed  in  said  treasurer's  office  on  the  tenth  day  of  December,  a.  d. 
igOS,  it  appears  that  due  notice  has  been  given,  more  than  ninety 
days  before  the  execution  of  these  presents,  to  {naming  parties),  of 
the  expiration  of  the  time  of  redemption  allowed  by  law;  and 
whereas,  three  years  have  elapsed  since  the  date  of  said  sale,  and  said 
property  has  not  been  redeemed  therefrom  as  provided  for  by  law. 

Now,  therefore,  I,  Calvin  Clark,  treasurer  of  the  county  aforesaid, 
for  and  in  consideration  of  said  sum  to  the  treasurer  paid  as  afore- 
said, and  by  virtue  of  the  statute  in  such  case  made  and  provided, 
have  granted,  bargained  and  sold,  and  by  these  presents  do  grant, 
bargain  and  sell  unto  the  said  Richard  Roe,  his  heirs  and  assigns,  the 
real  property  last  hereinbefore  described,  to  have  and  to  hold  unto 
him,  the  saiid  Richard  Roe,  his  heirs  and  assigns,  forever;  subject, 
however,  to  all  the  rights  of  redemption  provided  by  law. 

In  witness  whereof,  I,  Calvin  Clark,  treasurer  as  aforesaid,  by 
virtue  of  the  authority  aforesaid,  have  hereunto  subscribed  my  name 
on  this  tenth  day  oi  December,  ig03. 

Calvin  Clark,  Treasurer. 

State  of  Iowa,         ) 

\  ss 
Harrison  County.  \ 

I  hereby  certify  that  before  me,  Norton  Porter,  a  notary  public  in 

and  for  said   county,  personally  appeared  the  above  named  Calvin 
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Clark,  treasurer  of  said  county,  personally  known  to  n\e  to  be  the 
treasurer  of  said  county  at  the  date  of  the  execution  of  the  above 
conveyance,  and  to  be  the  identical  person  whose  name  is  affixed  to 
and  who  executed  the  above  conveyance  as  treasurer  of  said  county, 
and  acknowledged  the  execution  of  the  same  to  be  his  voluntary 
act  and  deed  as  treasurer  of  said  county,  for  the  purposes  therein 
expressed. 

Given  under  my  hand  {and  seal)  this  tenth  day  of  December,  a.  d. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  19824.' 

(Neb.  Comp.  Stat.  (1899),  §  4410.) 

State  of  Nebraska,  Col/ax  County. 

Whereas,  at  a  public  sale  of  real  estate  for  the  nonpayment  of 
taxes  made  in  the  county  aforesaid,  on  the  second  day  of  November, 
A.  D.  i<)01,  the  following  described  real  estate  was  sold,  to  wit: 
{Here place  description  of  real  estate  conveyed);  and  whereas,  the  same 
not  having  been  redeemed  from  such  sale,  and  it  appearing  that  the 
holder  of  the  certificate  of  purchase  of  said  real  estate  has  complied 
with  the  laws  of  the  state  of  Nebraska  necessary  to  entitle  (insert  him, 
her  or  them)  to  a  deed  of  said  real  estate:  Now,  therefore,  know  ye,  that 
I,  John  Doe,  county  treasurer  of  said  county  of  Colfax,  in  considera- 
tion of  the  premises,  and  by  virtue  of  the  statutes  of  the  state  of 
Nebraska  in  such  cases  made  and  provided,  do  hereby  grant  and 
convey  unto  Richard  Roe,  his  heirs  and  assigns  forever,  the  said  real 
estate  hereinbefore  described,  subject,  however,  to  any  redemption 
provided  by  law. 

Given  under  my  hand,  and  the  seal  of  our  court,  this  third  day  of 
November,  a.  d.  \^03. 

John  Doe,  County  Treasurer. 

(2)  Private  Sale. 

Form  No.  19825.' 

Know  all  men  by  these  presents,  that  whereas  y(?>^«  Doe  did,  on  the 
twentieth  day  of  December,  igOS,  produce  to  the  undersigned  Calvin 
Clark,  treasurer  of  the  county  of  Colfax,  in  the  state  of  Nebraska,  a 
certificate  of  purchase  in  writing,  bearing  date  the  tenth  day  of 
December,  igOl,  signed  by  Richard  Roe,  who  at  the  last  mentioned 
date  was  treasurer  of  said  county,  from  which  it  appears  that  the 
said  John  Doe  did,  on  the  tenth  day  of  December,  igOl,  purchase  at 
private  sale,  at  the  treasurer's  office  in  said  county,  the  tract  or 
parcel  of  land  described  as  follows,  to  wit:  {describing  it),  and  which 
lot  was  sold  to  Sdi\d  John  Doe  for  the  sum  of  %210,  being  the  amount 
due  on  all  the  said  tract  of  land  returned  delinquent  for  the  non- 
payment of  taxes,  costs  and  charges  for  the  year  igOl,  that  being 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  2.  Nebraska.  — Cora^.  Stat.  (1899),  §§ 
4409-  4403,  4409- 
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the  total  amount  of  all  taxes  then  delinquent  on  said  land.  And  it 
appearing  that  the  said  John  Doe  is  the  legal  owner  of  said  certiti- 
cate  of  purchase;  that  he  has  paid  all  taxes  that  have  become 
delinquent  on  said  land  subsequent  to  said  sale  and  purchase  by  him, 
to  wit:  for  the  years  \()02,  i<)03,  and  the  time  fixed  by  law  for 
redeeming  said  land  having  expired,  and  the  same  not  having  been 
redeemed,  and  the  said  John  Doe  having  demanded  a  deed  for  the 
tract  of  land  described  in  said  certificate,  and  which  was  the  least 
quantity  of  the  tract  above  described  that  would  sell  for  the  amount 
due  thereon  for  taxes,  costs  and  charges  as  above  specified,  and  it 
appearing  that  said  lands  were  legally  liable  for  taxation,  and  had 
been  duly  assessed  and  properly  charged  on  the  tax-book  for  the 
year  ip^i,  for  which  the  same  were  sold,  and  that  said  lands  had 
been  legally  advertised  for  sale  for  taxes,  and  were  sold  on  the  tenth 
day  of  December,  igOl,  to  John  Doe,  at  private  sale,  the  same  having 
been  previously  offered  at  public  sale  and  not  sold  for  want  of  bidders, 
said  Richard  Roe,  'then  treasurer  of  said  county,  have  previously 
made  due  return  of  said  public  sale  to  the  county  clerk  of  said 
county-,  on  Xhit  fourth  diZ.y  of  November,  igOl,  that  day  being  previous 
to  the  first  Monday  in  December,  igOl.  And  it  further  appearing 
that  the  said  /ohn  Doe  caused  a  partly  written  and  partly  printed 
notice  of  such  sale  and  purchase  by  himself  as  aforesaid,  of  the 
premises  aforesaid,  together  with  the  name  in  which  said  premises 
were  assessed,  for  what  years,  a  full  description  of  said  premises, 
together  with  the  date  when  the  time  of  redemption  from  said  sale 
would  expire,  to  be  served  upon  {naming parties'); 

Now  therefore,  know  ye  that  I,  Calvin  Clark,  county  treasurer  of 
said  county  of  Colfax,  in  the  state  of  Nebraska,  in  consideration  of 
the  premises,  and  by  virtue  of  the  statutes  of  the  state  of  Nebraska 
in  such  cases  made  and  provided,  do  hereby  grant  and  convey  unto 
John  Doe,  his  heirs  and  assigns  forever,  the  said  real  estate  herein- 
before described,  subject,  however,  to  any  redemption  provided  by 
law. 

Given  under  my  hand  and  the  seal  of  our  court  this  twentieth  day 
of  December  a.  d.  \()0S. 

(seal)  Calvin  Clark,  County  Treasurer. 

III.  RELIEF  FROM  TAXATION. 

1.  Notice  of  Hearing  on  Appeal  from  Special  Assessment. 

Form  No.  19826. 

(Precedent  in  Williams  v.  Viselich,  121  Cal.  315.) 
Notice  is  hereby  given  that  an  appeal  oi  John  E.  Magary,  con- 
tractor for  paving  with  basalt  and  curbing  with  granite  curbmg 
Washington  street,  ivom  Hunter  street  to  El  Dorado  street,  m  the 
city  of  Stockton,  to  the  city  council  of  said  city  from  the  assessment  for 
such  paving  and  curbing  made  by  the  street  commissioner  of  said  city, 
and  from  the  diagram  and  warrant  thereto  attached,  on  the  ground 
that  some  of  the  lots  so  assessed  were  assessed  to  the  wrong  persons, 
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and  for  informalities  of  said  assessment,  diagram  and  warrant,  will 
be  heard  by  said  city  council  at  its  regular  meeting  to  be  held  at  the 
court-room  of  Department  No.  One  of  the  Superior  Court  of  San 
Joaquin  county,  California^  on  the  twenty-eighth  day  of  May^  i8S8, 
commencing  at  eight  o'clock  F.  m.  of  that  date,  or  as  soon  thereafter 
as  same  can  be  heard. 
Dated  May  18,  i888. 

C.  A.  Campbell, 
Clerk  of  the  City  of  Stockton. 

2.  Citation  on  Petition  for  Relief  from  Over  Taxation. 

Form  No.  19827. 
(R.  I.  Gen.  L.  (1896),  c.  46,  §  15.) 

The  State  of  Rhode  Island  and  Proindence  Plantations. 
Newport,  Sc. 

(seal)     To  the  sheriffs  of  our  several  counties,  or  to  their  deputies, 
Greeting: 

We  command  you  to  summon  the  assessors  of  taxes  of  the  town  of 
Newport,  to  wit,  (jiaming  them),  of  (^stating  place),  (if  to  be  found  in 
your  precinct),  to  answer  the  complaint  oi  John  Doe,  of  said  New- 
port, on  the  return  day  hereof  (said  return  day  being  the  tenth  day  of 
June,  A.  D.  18PP),  in  the  Common  Pleas  6\v\'=aox\  of  the  Supreme  Court, 
to  be  holden  at  the  court-house  in  Newport,  within  and  for  our 
county  of  Newport,  as  by  petition  to  be  filed  in  court  will  be  fully 
set  forth;  and  to  show  cause  why  said  petition  should  not  be  granted. 
Hereof  fail  not,  and  make  true  return  of  this  writ,  with  your  doings 
thereon. 

Witness,  the  Honorable  John  Marshall,  chief  justice  of  our 
Supreme  Court,  at  Newport,  this  tenth  day  of  April,  in  the  year  one 
thousand  nine  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk. 

3.  Proceedings  by  Certiorari  to  Quash  Assessment. 

a.  Petition. 

Form  No.  19828. 

(Precedent  in  State  v.  Stephens,  146  Mo.  666.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5268.) 

Comes  now  the  relator,  the  Armour  Packing  Company,  by  its  attor- 
neys Edward  C.  Wright  and  Frank  C.  Haggerman,  and  respectfully 
shows  to  this  court:]2 

1.  Lon  V.  Stephens  is  Governor  of  the  State  of  Missouri,  having  in 
January,  i8P7,  succeeded  his  predecessor,  William  J.  Stone,  who 
was  such  Governor  from  \W3  to  i897.  Edward  C.  Croiv  is  Attorney- 
General  of  the    State,    having   in  January,   iS97,  succeeded   P.   F. 

1.  The  assessment  was  quashed.  supplied  within  [  ]  will  not  be  found 

2.  The  matter  enclosed  by  and  to  be     in  the  reported  case. 
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Walker,  his  predecessor,  who  was  Attorney-General  from  \W3  to  i8P7; 
Frank  Fitts  \s  State  Treasurer,  having  succeeded,  \n  January,  i897 
his  predecessor,  Zon  V.  Stephens,  who  was  State  Treasurer  from  iSPi 
to  1 857;  James  M.  Seibert  is  now  and  has  been  since  January,  i893. 
State  Auditor,  and  A.  A.  Lesueur  is  now  and  has  been  sincQ  January, 
i893.  Secretary  of  State;  the  State  Board  of  EquaHzation  is  now  and 
has  at  all  the  times  hereinafter  mentioned  been  composed  of  the 
Governor,  Attorney-General,  State  Treasurer,  State  Auditor,  and 
Secretary  of  State.  The  matters  hereinafter  set  forth  are  of  record 
in  the  offices  of  the  said  officers  of  the  State  Board  of  Equalization. 

2.  The  Armour  Facking  Company  is  now  and  was  at  all  the  times 
hereinafter  stated  a  corporation,  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  New  Jersey,  with  its  chief  office 
therein,  having  complied  with  the  act  of  \891,  so  as  to  do  business  in 
this  State  and  engaged  at  Kansas  City,  in  the  state  of  Kansas,  in  the 
general  packing  business,  that  is  to  say,  in  killing  and  dressing  food 
animals  and  the  sale  of  meats  thereof.  In  this  business  it  has  always 
been  necessary  to  ship  in  cars  the  dressed  meats  from  the  packing- 
houses in  the  State  of  Kansas  into  and  through  all  the  States  of  the 
Union  and  through  all  the  counties  in  this  State  traversed  by  rail- 
roads, which  includes  most  of  the  counties  therein;  and  to  that  end 
and  for  such  purpose  it  has  always  owned  a  large  number  of  refrige- 
rator cars  specially  constructed  so  as  to  preserve  at  a  cool  tempera- 
ture dressed  meats  therein  packed  for  shipment  over  the  various 
roads  of  the  country,  which  cars,  when  loaded  and  ready  for  ship- 
ment, are  placed  in  the  trains  operated  by  railroad  companies  and 
hauled  to  their  respective  destinations.  These  cars  have  painted 
thereon  '•'■Kansas  City  Dressed  Beef  Line,''  and  there  is  no  corporation 
or  company  of  that  line  and  no  person  doing  business  in  that  name. 

3.  The  legislature  of  this  State,  in  \895,  passed,  and  the  Governor 
approved,  an  act  in  words  and  figures  as  follows: 

"An  act  to  provide  for  the  assessment  and  taxation  of  railway 
cars  other  than  those  which  are  the  property  of  railroad  companies, 
by  amending  article  8  of  chapter  138,  Revised  Statutes  of  Missouri, 
1889,  relating  to  assessment  and  taxation  of  railroads,  by  adding 
thereto  eight  new  sections. 

Section  i.  Car  companies  must  file  statement  of  mileage  made  by 
cars  —  railroad  companies  required  to  file  statement  with  Auditor  — 
statements  to  be  laid  before  State  Board  of  Equalization  —  duty  of 
State  Board  of  Equalization  —  two  per  cent.  State  tax  to  be  levied 
—  duty  of  Auditor  to  furnish  car  company  with  statement  showing 
aggregate  mileage,  etc.  —  when  tax  is  to  be  paid  —  penalty  for 
refusal  to  make  statement  —  duty  of  Auditor  and  Attorney-General 
as  to  delinquents. 

Be  it  enacted  by  the  General  Assembly  of  the  State  of  Missouri,  as 
follows: 

Section  i.  That  article  8  of  chapter  138,  Revised  Statutes  of  Mis- 
souri, 1899,  be  and  the  same  is  hereby  amended  by  adding  thereto 
eight  new  sections,  to  be  known  and  designated  as  sections  7723^;, 
7723^,  7723^,  7723^,  7723<f,  7723/,  7723^,  and  7723^^,  in  words  and 
figures  as  follows: 
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Sec.  7723a.  The  president  or  other  chief  officer  of  every  car  com- 
pany, car  trust,  mercantile  company  or  corporation  other  than  a 
railroad  company  operating  a  line  of  railroad,  and  every  individual 
owning  any  stock  cars,  furniture  cars,  *  *  *  tank  cars,  sleeping- 
cars  or  any  other  kind  of  cars,  shall,  on  or  before  the  first  day  of 
January  in  each  year,  make  to  the  State  Auditor  a  true,  full  and 
accurate  statement,  verified  by  the  affidavit  of  the  officer  or  person 
making  the  same,  showing  the  aggregate  number  of  miles  made  by 
their  cars  over  the  several  lines  of  railroad  in  this  State  during  the 
year  next  preceding  the  first  day  of  June,  and  a  further  statement 
showing  the  average  number  of  miles  traveled  per  day  by  the  cars 
of  the  particular  class  or  classes  covered  by  the  statement,  in  the 
ordinary  course  of  business  during  the  year. 

Sec.  7723<5.  The  president  or  other  chief  officer  of  every  railroad 
company  whose  lines  run  through  or  into  this  State  shall,  on  or 
before  the  first  day  of  January,  in  each  year,  furnish  to  the  State 
Auditor  a  statement,  verified  by  the  affidavit  of  the  officer  or  person 
making  the  same,  showing  the  total  number  of  miles  made  by  the 
cars  of  every  such  car  company,  car  trust,  mercantile  company  or 
individual  over  their  lines  in  this  State  during  the  year  next  preced- 
ing the  first  day  of  June.  Such  statement  shall  also  show,  separately, 
the  name  and  aggregate  number  of  miles  traveled  over  their  lines  in 
this  State  by  the  cars  of  each  such  car  company,  car  trust,  mercantile 
company  or  individual,  and  the  average  number  of  miles  traveled  per 
day  by  each  of  the  particular  classes  of  cars  covered  by  the  state- 
ment, in  the  ordinary  course  of  business  during  the  year. 

Sec.  7723^.  Such  statements  shall  be  filed  by  the  State  Auditor  and 
laid  before  the  State  Board  of  Equalization  at  the  time  and  in  the 
manner  as  is  required  concerning  the  returns  of  railroad  companies. 

Sec.  7723^.  It  shall  be  the  duty  of  the  State  Board  of  Equalization 
to  ascertain  from  said  statements  the  number  of  cars  required  to 
make  the  total  mileage  of  the  cars  of  each  such  car  company,  car 
trust,  mercantile  company  or  individual  within  the  period  of  one 
year.  The  board  shall  ascertain  and  fix  a  valuation  upon  each  particu- 
lar class  of  such  cars,  and  the  number  so  ascertained  to  be  required 
to  make  the  total  mileage  of  the  cars  of  each  such  car  company,  car 
trust,  mercantile  company  or  individual  within  the  period  of  one  year 
shall  be  assessed  to  the  respective  car  companies,  car  trusts,  mercan- 
tile companies  and  individuals.  For  the  purpose  of  making  this 
assessment,  the  board  is  authorized  to  base  the  assessment  upon  the 
returns  of  the  several  railroad  companies,  in  case  any  such  car  com- 
pany, car  trust,  mercantile  company  or  individual  shall  fail  or  refuse 
to  make  the  statement  herein  required;  and  in  determining  the  daily 
average  travel  of  such  cars,  the  board,  in  so  far  as  may  be  practicable, 
shall  harmonize  the  statements  of  the  several  railroad  companies, 
car  companies,  car  trusts,  mercantile  companies  and  individuals  with 
respect  thereto,  fixing  a  uniform  daily  average  travel  of  cars  of  each 
particular  class.  Such  assessment  shall  be  included  in  the  record 
and  proceedings  of  the  board,  and  shall  be  filed  in  the  office  of  the 
State  Auditor  on  its  adjournment. 

Sec.  7723^.  Upon  the  aggregate  assessment  and  valuation  of  the 
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cars  of  each  such  car  company,  car  trust,  mercantile  company  or 
individual,  there  shall  be  levied  and  collected  in  lieu  of  all  other 
taxes  a  State  tax  of  two  per  cent. 

Sec.  7723/  On  or  before  the  first  day  of  August  in  each  year,  the 
State  Auditor  shall  make  out  and  transmit  by  mail  to  the  president 
or  other  chief  officer  of  every  such  car  company,  car  trust,  mercantile 
company  or  individual,  a  certified  statement  showing  the  aggregate 
mileage  of  the  cars  of  each  such  car  company,  car  trust,  mercantile 
company  and  individual  over  the  several  lines  of  railroad  in  this  State 
during  the  period  of  one  year;  the  number  of  cars  required  to  make 
such  aggregate  mileage  in  one  year;  the  valuatipn  per  car;  the  aggre- 
gate valuation  of  such  cars,  and  the  amount  of  State  tax  due  thereon. 
On  or  before  the  first  day  of  January  following,  every  such  car  com- 
pany, car  trust,  mercantile  company  or  individual  shall  pay  directly 
into  the  State  treasury  the  amount  of  the  State  tax  set  out  in  said 
certified  statement  of  the  State  Auditor. 

Sec.  7723^.  If  any  such  car  company,  car  trust,  mercantile  com- 
pany, individual  or  railroad  company  shall  fail  or  refuse  to  make  the 
statement  herein  required,  or  to  pay  the  tax  herein  imposed,  such  car 
company,  car  trust,  mercantile  company,  individual  or  railroad  com- 
pany shall  forfeit  and  pay  to  the  State  for  such  failure  or  refusal  the 
sum  of  not  less  than  twenty-five  dollars  nor  more  than  one  hundred 
dollars  per  day,  for  the  use  of  the  common  school  fund,  for  every 
day  they  shall  fail  or  refuse  to  make  such  statement  or  to  pay  such 
taxes. 

Sec.  7723^.  Whenever  any  such  car  company,  car  trust,  mercantile 
company,  individual  or  railroad  company  shall  fail  or  refuse  to  make 
such  statement  or  to  pay  such  tax  for  the  period  of  forty  days,  it 
shall  be  the  duty  of  the  State  Auditor  to  notify  the  Attorney-General, 
giving  him  a  full  statement  of  all  the  facts  under  his  hand  and  seal, 
whose  duty  it  shall  be  to' institute  a  suit  or  suits  in  any  court  of  this 
State  or  of  the  United  States  having  jurisdiction,  in  the  name  of 
the  State,  and  at  the  relation  and  to  the  use  of  the  Attorney-General, 
for  the  collection  of  such  taxes,  penalty  or  penalties,  as  the  case  may 
be.  The  property  of  any  such  car  company,  car  trust,  mercantile 
company,  individual  or  railroad  company  shall  be  subject  to  seizure 
under  execution,  by  the  proper  officer  in  any  county  in  this  State,  to 
satisfy  a  judgment  rendered  for  such  taxes,  penalty  or  penalties. 

Approved  March  18,  1895." 

4.  Neither  the  Armour  Packing  Company  nor  any  of  its  officers, 
nor  any  one  for  the  Kansas  City  Dressed  Beef  Line,  made,  for  the  year 
18.9^,  the  statement  required  by  section  7723^  of  the  act  aforesaid. 
On  the  26th  day  of  August,  iS96,  the  State  Board  of  Equalization  did 
proceed  to  ascertain  the  aggregate  value  of  the  cars  in  this  State 
belonging  to  what  it  designated  as  the  Kansas  City  Dressed  Beef  Line, 
being  in  reality  the  cars  owned  as  aforesaid  by  the  Armour  Packing 
Company,  spreading  upon  the  record,  as  evidence  of  their  action,  the 
following: 

"  The  board  having  under  consideration  the  assessment  and  valua- 
tion of  the  cars  of  the  several  car  companies,  car  trusts,  mercantile 
companies  or  corporations  other  than  those  operating  a  line  of  rail- 
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road  or  individuals,  and  having  heard  all  the  evidence  adduced  in 
relation  to  the  mileage  and  value  of  such  cars,  finds  the  names  of 
such  car  companies,  car  trusts,  mercantile  companies,  individuals  and 
corporations  owning  cars  w^hich  are  used  on  the  several  lines  of  rail- 
road in  the  State  oi  Missouri,  to  be  set  out  in  the  following  state- 
ment, showing,  also,  the  aggregate  mileage  of  the  cars  of  each  such 
car  company,  car  trust,  mercantile  company,  individual  or  corpora- 
tion, over  the  several  lines  of  railroad  in  the  State  of  Missouri  during 
the  year  next  preceding  the  first  day  oi  June,  iW5\  the  daily  average 
travel  per  car;  the  number  of  cars  required  to  make  such  aggregate 
mileage  in  one  year;  .the  value  per  car  and  the  aggregate  value  of 
such  cars  in  the  State  of  Missouri,  as  ascertained  and  assessed  by 
the  board: 


Name  of  Company. 

Aggregate  mile- 
age of  cars  in 
State. 

Daily   aver- 
age travel 
of    cars  — 
miles. 

Number  of  cars 
required  to 
make    aggre- 
g'ate    mileage 
m  one  year. 

Value 
per  car. 

Aggregate  value 
in  State. 

Kajisas   City 
Dressed  Beef 
Line 

S, 998,500 

Jfi 

27S 

%A00 

%109,20ff' 

5.  On  the  2611%  day  of  August,  iS96,  the  State  Auditor  made  out 
and  transmitted  to  the  president  of  the  Armour  Packing  Company  the 
following  paper: 

"Treasury  Department  of  Missouri,  ) 
Office  of  State  Auditor,  V 
City  oi  Jefferson.  ) 
To  the  President  of  the  Armour  Packing  Co. : 

I,  James  M.  Seibert,  State  Auditor  of  the  State  of  Missouri,  do 
hereby  certify  that  the  aggregate  mileage  of  the  cars  of  the 
Kansas  City  Dressed  Beef  Line  over  the  several  lines  of  railroad 
in  the  State  of  Missouri  for  the  year  next  preceding  the  first  day  of 
June,  18.95,  is  3,993,500  miles;  that  the  daily  average  travel  of  such 
cars  IS  Jfi  miles;  that  the  number  of  cars  required  to  make  such 
aggregate  mileage  in  each  year  is  273,  that  the  value  per  car  is  %Jt.OO; 
that  the  aggregate  value  of  the  cars  aforesaid  subject  to  taxation  in 
the  State  of  Missouri  is  %109,200;  and  that  the  State  tax  due  thereon 
for  the  year  i?,96  is  ^2,18 Jf. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal.  Done  at  office  in  the  city  oi  Jefferson,  this  23ih  day 
of  August,  iS96. 

(seal)  J.  M.  Seibert,  State  Auditor." 

6.  There  is  no  other  record  as  to  any  assessment  or  levy  under 
the  said  act  mentioned  in  paragraph  3  than  as  herein  stated,  and  the 
notice  mentioned  in  paragraph  5  hereof  was  for  the  cars  marked 
Kansas  Citv  Dressed  Beef  Line. 

7.  The  taxable  property  of  the  State  of  Missouri  at  all  the  dates 
herein  stated  exceeded  the  sum  of  %900 ,000 ,000 . 
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8.  The  act  of  the  legislature  set  forth  in  paragraph  3  hereof  is 
unconstitutional  and  void,  for  the  following  reasons: 

{a)  The  taxes  sought  to  be  levied  thereunder  are  not  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax  and  are  not  levied  and  collected  by  general 
law,  thereby  contravening  section  3,  article  X,  of  the  Constitution 
of  the  State,  and  property  is  not  taxed  in  proportion  to  its  value  in 
accordance  with  section  4,  article  X,  of  the  Constitution. 

{U)  The  taxes  sought  to  be  levied  exceed  the  amount  authorized 
by  section  8,  article  X,  of  the  State  Constitution. 

'  (^)  The  provisions  of  the  said  act  are  retrospective  in  operation, 
in  that  a  tax  for  i855  is  levied  upon  the  cars  had  and  used  in  iWJf. 
and  i855,  thereby  violating  section  15,  article  XI,  of  the  State  Con- 
stitution. 

(^)  The  provisions  of  the  law  contravene  sections  6  and  7  of 
article  X  of  the  Constitution,  in  that  the  property  is  exempted  from 
all  taxes  of  every  kind  except  the  State  tax. 

{/)  The  act  aforesaid  denies  to  the  Armour  Packing  Company^ 
which  is  within  the  jurisdiction  of  the  State,  the  equal  protection  of 
the  laws  thereof,  and  takes  its  property  without  due  process  of  law, 
contravening  article  XIV  of  the  Amendments  to  the  Constitution  of 
the  United  States,  and  section  30  of  article  II  of  the  State  Consti- 
tution. 

(/)  The  law  imposes  a  tax  on  the  use  of  property  engaged  in 
inter-state  commerce,  of  which  Congress  has  exclusive  jurisdiction, 
under  section  8,  article  I,  of  the  Constitution  of  the  United 
States. 

{g)  The  law  imposes  a  tax  on  property  having  no  situs  in  the 
State,  and  upon  property  temporarily  in  the  State  and  beyond  its 
jurisdiction. 

(Ji)  The  law  is  discriminating  and  bases  an  assessment  upon  arti- 
ficial and  arbitrary  rules  and  is  in  violation  of  fixed  natural  rights  as 
well  as  of  section  4,  article  II,  of  the  State  Constitution. 

9.  Even  if  it  should  be  held  that  the  act  mentioned  m  paragraph 
2  hereof  is  valid  and  constitutional,  still  the  law  should  be  so  con- 
strued as  to  be  prospective  in  operation,  so  that  the  tax  levied  for 
the  year  18P6  is  illegal,  for  that  the  law  did  not  go  into  effect  until 
the  21st  dav  oi  June,  i895,  and  upon  its  face  calls  for  an  assessment 
on  the  basis  of  the  cars  used  for  a  time  previous  to  the  taking  effect 
of  the  law.  .  , 

10.  The  defendants  are  carrying  the  illegal  tax  upon  their  records 
and  the  Auditor  threatens  to  notify  the  Attorney-General  as  required 
by  the  act  aforesaid,  and  the  latter  in  turn  threatens  that  he  will 
then  proceed  to  institute  suits  to  collect  and  enforce  such  illegal  tax, 
and  these  threats  will  be  carried  into  force  unless  the  act  of  the 
legislature  aforesaid  be  declared  illegal.  .  ,      •        a       a 

Wherefore  relator  prays  that  a  writ  of  certiorari  be  issued  and, 
upon  the  record,  when  certified,  for  a  decree  of  this  court  annulhng, 
vacating  and  setting  aside  the  said  assessment  made  by  respondents 
and   the   levy   thereunder,   and   for   such   other  relief  as   may   be 

just, 

195  Volume  18. 


19828. 


TAXATION. 


19828. 


Second  Count. 

1.  Each  allegation  of  paragraphs  1,  2,  3,  7,  8  and  10  of  the  first 
count  is  re-averred  the  same  as  if  specifically  again  set  forth  and 
copied  herein. 

2.  On  the  day  of  December^  i896,  the  Armour  Packing  Com^ 

pany  made,  for  the  year   i8^7,  the  statement  required  by  section 

7723d!  of  the  act  aforesaid.     Upon  the day  oi  July,  iS97,  the 

State  Board  of  Equalization  did  proceed  to  ascertain  the  aggregate 
value  of  the  cars  in  this  State  belonging  to  the  said  company, 
spreading  upon  its  record,  as  evidence  of  their  action,  the  following: 
"The  board  having  under  consideration  the  assessment  and  valua- 
tion of  the  cars  of  the  several  car  companies,  car  trusts,  mercantile 
companies  or  corporations  other  than  those  operating  a  line  of  rail- 
road or  individuals,  and  having  heard  all  the  evidence  adduced  in 
relation  to  the  mileage  and  value  of  said  cars,  finds  the  names  of 
such  car  companies,  car  trusts,  mercantile  companies,  individuals 
and  corporations  owning  cars  which  are  used  on  the  several  lines  of 
railroad  in  the  State  of  Missouri,  to  be  as  set  out  in  the  following 
statement,  showing,  also,  the  aggregate  mileage  of  the  cars  of  each 
such  car  company,  car  trust,  mercantile  company,  individual  or  cor- 
poration over  the  several  lines  of  railroad  in  the  State  of  Missouri, 
during  the  year  next  preceding  the  j^rs^  day  oi  June,  iS96;  the  daily 
average  travel  per  car;  the  number  of  cars  required  to  make  such 
aggregate  mileage  in  one  year;  the  value  per  car;  and  the  aggregate 
value  of  such  cars  in  the  State  of  Missouri,  as  ascertained  and 
assessed  by  the  board. 


Name  of  Company. 

Aggregate  mile- 
age of  cars  in 
State. 

Daily    aver- 
age travel 
ot     cars  — 
miles. 

Number  of  cars 
required  to 
make    aggre- 
gate   mileage 
in  one  year. 

Value 
per  car. 

Aggregate  value 
in  Slate. 

Armour     Pack- 
ing Co 

6,343,711 

80 

216 

^600 

$129,600" 

3.  On  the  31si  day  oi  July,  iS97,  the  State  Auditor  made  out  and 
transmitted  to  the  president  of  the  Armour  Packing  Company  the  fol- 
lowing papers: 

"  Treasury  Department  of  Missouri,  ) 
Office  of  State  Auditor,  >- 
City  oi  Jefferson.  ) 
To  the  President  of  the  Armour  Packing  Co.: 

I,  James  M.  Seibert,  State  Auditor  of  the  State  of  Missouri,  do 
hereby  certify  that  the  aggregate  mileage  of  the  cars  of  the  Armour 
Packing  Co.  over  the  several  lines  of  railroad  in  the  State  oi  Mis- 
souri for  the  year  next  preceding  the  first  day  of  June,  i896,  is 
6  34-3,711  miles;  that  the  daily  average  travel  of  such  cars  is  80 
miles;  that  the  number  of  cars  required  to  make  such  aggregate 
mileage  in  one  year  is  216;  that  the  average  value  per  car  is  $600; 
that  the  aggregate  value  of  the  cars  aforesaid  subject  to  taxation  in 
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the  State  of  Missouri  is  ^129,600,  and  that  the  State  tax  due  thereon 
for  the  year  iS97  is  $3,592. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal.  Done  at  office  in  the  city  oi  Jefferson,  this  Slst  day 
oi  July,  1 857. 

(seal)  /.  M.  Seibert,  State  Auditor." 

4.  There  is  no  other  record  as  to  any  assessment  or  levy  under 
said  act  of  the  legislature  than  as  herein  stated. 

Wherefore  relator  prays  that  a  writ  of  certiorari  issue  and,  upon 
the  record,  when  certified,  for  a  decree  of  this  court  annulling, 
vacating  and  setting  aside  the  said  assessments  made  by  respondents 
and  the  levy  thereunder,  and  for  such  other  relief  as  may  be  just. 

\(^Sigtuxture  and  verification  as  in  Torm  No.  5268.^^ 

b.  Motion  to  Quash. 
Form  No.  19829. 

(Precedent  in  State  ■:>.  Stephens,  146  Mo.  680.)* 

[(Zi'//<?  of  court  and  cause  as  in  Form  No.  5268.^^ 
Now  comes  relator  and  moves  the  court: 

1.  To  set  aside,  vacate  and  annul  the  proceedings  had  and  assess- 
ment made  by  the  State  Board  of  Equalization  upon  August  26th, 
iS96,  as  set  forth  in  Exhibit  ^'A"  to  the  return,  for  the  reasons  set 
forth  in  relator's  amended  petition  and  printed  briefs  filed  herein. 

2.  To  set  aside,  vacate  and  annul  the  proceedings  had  and  assess- 
ment made  by  the  State  Board  of  Equalization  upon  July  Slst,  i897,  as 
set  forth  in  Exhibit  "^"  to  the  return,  for  the  reasons  set  forth  in 
relator's  amended  petition  and  printed  brief  filed  herein. 

4.  Answer  by  County  Commissioners  in  Proceeding  for 
Abatement  of  Taxes. 

Form  No.  19830. 
(Precedent  in  Orland  v.  Hancock  County,  76  Me.  464.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  lJiJfS.')Y- 

The  answer  of  y^.  W.  Somes,  Newell  B.  Coolidge  and  James  W.  Blais- 
dell,  county  commissioners  of  Hancock  county,  in  the  matter  oi  John 
A.  Buck,  abatement  for  year  \%83,  who  say: 

That  the  copy  attested  by  H.  B.  Saunders,  Esq.,  attached  to  the 
petition  in  said  cause,  is  a  true  copy  of  their  record  and  they  hereby 
certify  the  same,  and  they  further,  here  in  court,  produce  an  amend- 
ment of  said  record,  amended  according  to  the  facts  and  their  rulings 
at  their  regular  term  of  the  court  of  said  commissioners,  held  at 
Ellsworth,  on  the  fourth  Tuesday  of  January,  a.  p.  i85^,  and  by 
adjournment  on  the  19th  day  of  February  and  25th  day  of  March, 
which  they  hereby  certify  as  true  and  correct,  and  they  further  for 

1.  The  matter  to  be  supplied  within  2.  The  motion  to  quash  was  allowed. 
[  ]  will  not  be  found  in  the  reported  8.  The  petition  for  this  writ  was  dis- 
ease, missed. 
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answer  say:  That  they  find  as  facts,  and  so  rule,  that  the  saidy^^« 
A.  Buck,  the  petitioner  in  said  cause,  was  an  inhabitant  of  Orland 
on  %2i\A  first  day  of  April,  a.  d.  \Z8S,  and  liable  to  taxation  therein. 

That  on  said  April  1,  iS83,  he  owned  property  liable  to  taxation 
in  said  Orlaud. 

That  before  making  their  assessment  of  taxes,  for  a.  d.  iS83,  the 
assessors  gave  such  notice  as  is  required  by  law  to  the  inhabitants  of 
said  Orland,  to  make  and  bring  into  them  true  and  perfect  lists  of 
their  polls  and  all  their  estates,  real  and  personal,  not  by  law  exempt 
from  taxation,  of  which  they  were  possessed  on  the  firsl  day  oi  April, 
A.  D.  i88S. 

That  at  the  time  and  place  notified  said  Buck  took  in  to  said  assess- 
ors a  true  and  perfect  list  of  his  polls  and  estates  according  to  the 
provisions  of  c.  6,  §  92  of  the  R.  S.  of  the  state  of  Maine,  as  aforesaid. 

That  said  list  was  received  by  one  of  the  assessors,  William  Roberts, 
who  said  that  he  did  not  wish  to  ask  any  questions  relative  thereto, 
and  that  no  request  was  ever  made  of  said  Buck  to  answer  questions 
in  writing  or  otherwise,  relative  to  said  list,  or  to  make  oath  to  the 
same. 

That  in  the  application  to  the  assessors,  requesting  an  abatement 
on  said  tax,  is  a  list  setting  forth  on  what  property  he  desired  an 
abatement,  which  is  on  file  in  said  assessors'  office,  is  a  part  of  the 
records  in  this  cause,  and  was  produced  at  the  hearing  before  us  on 
notification  of  Mr.  Buck. 

That  said  Buck,  for  year  a.  d.  i%83,  was  assessed  and  over  valued 
as  appears  in  the  records  and  reports  in  this  cause. 

That  the  rate  per  cent,  of  said  taxation  was  17  1-2  mills  on  each 
and  every  dollar,  and  6.3  mills  on  each  dollar  for  highway  tax.  That 
said  petitioner,  after  said  assessment,  and  before  he  applied  to  us, 
duly,  and  according  to  law,  applied  in  writing  to  the  said  assessors 
for  an  abatement  of  said  tax,  stating  the  grounds  therefor,  within 
the  time  required  by  law  to  abate  the  said  tax,  and  that  they  refused 
so  to  do,  and  that  application  was  duly  made  to  us  at  our  next  meet- 
ing, that  our  records  and  doings  are  not  erroneous,  nor  illegal,  and 
we  here  in  court  produce  our  completed  record,  and  pray  that  we 
may  be  hence  discharged  with  costs. 

John  W.  Somes,        )  County  Commissioners 
Newell  B.  Coolidge,  V  for 

James  W.  Blaisdell,  )       Hancock  County. 

5.  Answer  by  Common  Council  to  Petition  for  an  Injunction 
to  Restrain  Council  from  Issuing  Bonds. 

Form  No.  i  9  8  3  i . 
(Precedent  in  Wilson  v.  Florence,  40  S.  Car.  291.) 
\(^Title  of  court  and  cause  as  in  Form  No.  5932. yi"^ 
The    relator    herein,    the    city    council    of  Florence,    through    its 
attorney,  W.  W.  Harllee,  making  return   to  a  rule   issued   by  this 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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court,  dated  November  29tk,  i893,  requiring  said  city  council  to  show 
cause  before  this  court,  at  11  o'clock  on  Monday,  the  4tA  day  of 
December,  A.  D.  \W3,  why  an  injunction  should  not  issue  restraining 
said  council  from  issuing  the  bonds  of  the  corporation  in  the  sum  of 
twenty -five  thousand  do\\a.rs,  shows  for  cause: 

(i)  That  by  resolution  of  said  city  council  adopted  at  a  meeting 
held  on  the  20tk  day  oi  July,  a.  d.  \'89S,  the  mayor  of  said  city  was 
authorized  to  order  an  election  to  determine  the  issue  of  said  bonds, 
a  copy  thereof  being  hereto  attached  as  part  of  this  return,  marked 
Exhibit  "^,"  and,  pursuant  to  such  resolution,  an  election  was 
ordered  to  be  held  on  the  second  dzj  of  August,  a.  d.  iZ93,  for  such 
purpose,  due  notice  of  which  was  given  by  publication  in  the  "  Florence 
Tunes  "  and  the  "  Messenger,"  such  notice  stating  the  object  of  the  elec- 
tion, the  time  of  opening  and  closing  the  place,  and  such  persons  as 
were  allowed  to  vote,  complying  strictly  with  the  act  incorporating 
said  city. 

(2)  That  said  election  was  held  on  said  day,  in  the  city  of  Florence, 
by  J.  B.  Douglas,  J.  E.  Schouboe  and  Robert  Bowler,  three  managers, 
duly  appointed  and  sworn  in  by  the  city  clerk  before  entering  upon 
the  performance  of  their  duty,  as  appears  by  the  city  clerk's  certifi- 
cate, a  copy  of  which  is  hereto  attached  as  part  of  this  return,  and 
marked  Exhibit  "^." 

(3)  That  before  said  board  of  managers  entered  upon  said  elec- 
tion they  were  furnished  by  the  city  clerk  with  a  list  of  the  property 
holders  of  said  city  whose  names  were  upon  said  books,  who  have 
returned  and  paid  taxes  on  one  hundred  dollars  or  upward  for  the 
year  \W2,  together  with  the  amount  owned  by  each;  also,  the  total 
taxable  property  of  the  said  city,  as  appears  by  the  certificate  of  said 
clerk,  a  copy  of  which  is  hereto  attached  and  marked  Exhibit  "C," 
as  part  of  this  return. 

(4)  That  an  election  was  duly  held,  in  pursuance  to  the  published 
notice  for  that  purpose,  on  the  said  day,  commencing  and  closing  at 
the  times  specified,  and  held  at  the  place  designated,  and  a  vote  of 
5,80If.  was  polled  in  favor  of  issuing  said  bonds,  no  vote  being  polled 
against  it,  representing  ^80,Jf.OO  worth  of  property,  one  vote  repre- 
senting, in  each  case,  one  hundred  dollars,  as  appeared  from  the  city 
tax-books  at  that  time,  the  total  taxable  property  of  said  city  aggregat- 
ing the  sum  oi%l,098,072  —  less  than  double  the  amount  voted  in 
favor  of  issuing  said  bonds  —  as  appears  by  the  return  of  said  board  of 
managers,  duly  certified,  a  copy  of  which  is  hereto  attached  as  part 
of  this  return,  and  marked  Exhibit  "Z>." 

(5)  That  upon  the  result,  the  city  council  are  about  to  issue  the 
said  bonds,  and  will  do  so  unless  restrained  by  this  court,  or  some 
other  of  competent  jurisdiction. 

(6)  That  the  relator  admits  the  allegations  contained  in  paragraph 
(i)  ofie,  (<?)  three,  and  (^)  four,  and  all  of  (2)  two,  except  so  much  as 
alleges  that  the  former  order  of  this  court  is  binding  on  the  city 
council  as  to  the  action  taken  subsequent  to  date  of  said  order  of 
the  petition;  but  avers,  in  reply  thereto,  that  no  agent  or  president 
of  any  corporation  in  said  city  voted  except  as  duly  authorized  by 
the  board  of  directors  of  said  corporations,  and  requested  to  vote 
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thereon,  with  full  instructions  how  to  vote,  as  the  relator  is  informed 
and  believes,  and  alleges  such  information  to  be  true. 

(7)  That  it  is  respectfully  submitted  that  said  corporations  and 
trustees  are  tax-payers,  and  are,  therefore,  under  said  act,  approved 
24th  December,  1890,  incorporating  the  city  of  Florence,  on  page 
860,  Statutes  at  Large,  entitled  to  express  either  assent  or  dissent 
as  to  a  burden  being  placed  on  their  property. 

Wherefore  your  relators  pray  that  said  application  be  refused, 
and  petition  dismissed,  with  such  other  relief  as  to  the  court  may 
seem  meet  and  proper. 

[(Signature  of  attorney  and  verification  as  in  Form  No.  5932?)^ 

6.  Proceedingfs  to  Enjoin  Collection  of  Taxes.* 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Precedents.  —  In  Denver  v.  Coule- 
han,  20  Colo.  471,  the  complaint  was 
substantially  as  follows: 

"The  plaintiff,  suing  as  well  for  the 
behalf  of  all  other  owners  of  taxable 
property  situate  within  the  district  of 
lands  aforesaid,  similarly  situated,  as 
for  himself,  complaining,  saith  that 
plaintiff  is  and  for  twenty  years  and 
more  last  past  hath  been  the  owner  of 
those  certain  premises  described  as  the 
northeast  quarter  of  section  twenty-three 
{23),  township  Mr^^  (j)  south,  of  range 
sixty-nine  (bg)  west.     *     *     * 

That  by  a  certain  act  of  the  general 
assembly  of  the  state  of  Colorado  ap- 
proved on  the  third  day  of  April,  A.  D. 
1893,  entitled  '  An  Act  to  Revise  and 
Amend  the  Charter  of  the  City  of  Den- 
ver,' it  was  and  is  provided  among 
other  things  that  the  corporate  limits 
of  the  said  city  of  Denver  should  begin, 
{description,  includini^  lands  of  plaintiff), 
*  *  *  excepting,  however,  out  of 
the  said  city,  as  so  established,  all 
towns  and  cities  incorporated  and  then 
existing  under  the  general  laws  of  the 
state,  situate  within  said  last  mentioned 

boundaries 

*  «  *  *         *         * 

Plaintiff  further  avers  that  the  plain- 
tiff's land  hereinbefore  described  and 
all  of  the  lands  hereinbefore  mentioned, 
situate  in  the  said  township  three  (^) 
south,  of  range  sixty -nine  (bg)  west,  and 
township /(3«r(^)  south,  of  range  sixty- 
nine  (6g)  west,  are  and  always  have 
been  included  within  the  limits  of  the 
said  county  oi  fefferson.  That  the  said 
lands  of  the  plaintiff  are  agricultural 
lands,   and   now   are    and    for    many 


years  last  past  have  been  by  plaintiff 
planted  and  cultivated  for  the  rearing 
of  grasses,  small  grains  and  small 
fruits;  that  the  said  lands  are  valuable 
only  as  agricultural  lands;  that  the 
same  are  not  and  never  have  been 
divided  into  streets,  alleys,  lots,  blocks 
or  out-lots,  nor  doth  plaintiff  propose 
or  intend,  nor  hath  plaintiff  ever  pro- 
posed, intended  or  desired  to  so  sub- 
divide the  same  into  parcels,  or  sell  or 
expose  the  same  to  sale  as  urban  or 
suburban  property,  nor  are  the  same 
valuable  for  such  purpose;  that  no  pub- 
lic buildings  or  other  improvements 
have  ever  been  erected  or  made  by  the 
said  city  oi  Denver  M\>on  or  within  three 
miles  of  said  lands  of  plaintiff,  or  said 
district  of  lands  afo^e  described,  situate 
in  said  county  oi  fefferson;  that  none  of 
the  public  streets  or  alleys  of  the  city  of 
Denver  extend  into  or  near  to  the  same 
or  any  part  thereof,  or  into  or  within 
two  miles  of  any  part  of  the  said  dis- 
trict of  lands  afore  described;  and  that 
neither  light,  heat,  police  protection, 
water  nor  other  convenience  or  public 
service,  furnished  by  or  under  authority 
of  the  city  of  Denver  tor  the  benefit  of 
the  inhabitants  thereof,  hath  ever  been 
extended  or  afforded  to  plaintiff  or  any 
of  the  people  residing  within  the  said 
district;  nor  doth  or  can  plaintiff  or  the 
other  owners  of  land  situate  within  the 
said  district  have  any  benefit,  advan- 
tage or  convenience  whatsoever  of  the 
government  of  the  said  city  of  Denver, 
or  any  department  thereof;  nor  are  the 
said  lands  of  plaintiff,  nor  any  of  the 
land  situate  within  the  district  aforesaid 
(in  range  sixty-nine  {6g)  aforesaid)  neces- 
sary to  be  added  to  the  city  of  Denver 
for  opening  streets  or  ways  between 
other  parts  of  the  said  city  of  Denver  or 
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for  any  other  municipal  purpose  what- 
soever, and  that  the  whole  purpose  of 
the  city  of  Denver  and  those  active  in 
and  about  procuring  such  enlargement 
of  the  bounds  of  said  city,  was  and  is 
to  enable  the  authorities  of  the  said  city 
of  Denver  to  levy  taxes  upon  the  lands 
and  other  taxable  property  within  the 
said  district  for  raising  moneys  for  dis- 
charging the  current  expenses  of  the 
said  city  and  for  discharging  the  prin- 
cipal and  interest  of  the  bonded  in- 
debtedness of  the  said  city  hereinafter 
mentioned. 

«»♦*«» 

Plaintiff  further  avers  that  the  said 
district  of  lands  in  every  part  thereof 
was,  at  the  date  of  the  passage  of  the 
said  act,  and  still  is,  separated  from  the 
bounds  of  the  said  city  of  Denver  as  es- 
tablished prior  to  the  passage  of  the 
said  act,  by  a  distance  of  two  (2)  miles 
or  more  and  by  certain  municipal  cor- 
porations theretofore  and  now  still 
existing,  to  wit,  the  town  of  North 
Denver,  the  town  of  Highlands,  the  town 
of  Colfax  and  the  town  of  Barnum,  all 
which,  as  plaintiff  on  information  and 
belief  avers,  at  the  date  of  the  passage 
of  the  said  act  and  for  many  years  be- 
fore that  were  and  still  are  municipal 
corporations  lawfully  organized  and 
existing  under  the  laws  of  the  state  of 
Colorado, 

****** 

Plaintiff  is  advised  by  counsel  and 
therefore  avers  that  the  attempt  made 
by  the  said  enactment  to  include  the 
said  district  of  lands  within  the  limits 
of  the  city  of  Denver  solely  for  sub- 
jecting the  same  to  taxation  for  the 
purpose  of  the  said  city  of  Denver,  and 
the  attempt  by  the  said  enactment  to 
subject  the  said  lands  to  the  burden  of 
the  indebtedness  heretofore  contracted 
by  the  said  city  of  Denver  for  loans  as 
hereinbefore  mentioned,  and  the  other 
indebtedness  of  the  said  city  of  Denver, 
was  beyond  the  authority  of  the  gen- 
eral assembly  and  wholly  without 
effect;  nevertheless  plaintiff  saith  the 
city  council  of  the  said  city  of  Denver 
threatened  to  and  will  levy  upon  the 
lands  situate  in  said  district,  including 
the  lands  of  plaintiff  hereinbefore  de- 
scribed, taxes  for  city  purposes  to  an 
amount  not  exceeding  the  limit  in  the 
said  act  provided,  to  wit,  ten:  mills  on 
the  dollar  upon  the  assessed  value  of 
said  property,  and  cause  the  said  levy 
to  be  certified  to  the  county  clerk  of  the 
said  county  of  Jefferson,  and  the  said 


John  Vivian,  who  is  the  county  clerk  and 
recorder  of  the  said  county  oi  Jefferson, 
threatens  to  and  will,  unless  restrained 
by  the  writ  of  injunction  hereinafter 
prayed,  extend  the  same  upon  the  tax- 
lists  of  the  said  county  of  Jefferson  for 
the  now  current  year  and  every  year 
hereafter  in  the  manner  directed  in  the 
said  act,  and  include  the  said  city  taxes 
in  his  warrant  to  the  county  treasurer 
of  said  county  ol  Jefferson,  and  the  said 
Robert  E.Jones,  who  is  the  county  treas- 
urer of  the  said  county  of  Jefferson, 
will,  unless  restrained  as  aforesaid, 
proceed  to  levy  and  collect  the  said 
taxes,  either  by  sale  of  plaintiff's  lands 
afore  described  or  by  distraint  of  sale 
of  plaintiff's  personal  property,  and 
plaintiff  avers  that  the  taxes  so  levied 
and  assessed  as  aforesaid  will  be  a 
cloud  on  the  lands  of  plaintiff  and  all 
other  lands  situated  within  the  district 
aforesaid,  whereupon  such  taxes  shall 
be  levied  and  assessed  as  aforesaid, 
and  the  le^y  and  assessment  of  such 
taxes  from  year  to  year  in  every  year 
hereafter,  as  the  said  city  of  Denver 
proposes  and  threatens  to  do,  will  be  a 
continuous  and  constantly  recurring 
injury  irreparable  by  any  action  at  law. 
Plaintiff  therefore,  as  well  for  and  on 
behalf  of  the  owners  of  other  taxable 
property  within  the  said  district,  simi- 
larly situated,  as  for  himself,  prays 
judgment  that  the  said  city  of  Denver 
and  the  said  city  council  thereof,  and 
all  and  singular  the  officers,  agents  and 
servants  thereof,  be  strictly  restrained 
and  prohibited  from  levying  upon  the 
lands  afore  described  or  the  other  tax- 
able property  within  the  said  district, 
or  other  lands  or  taxable  property  simi- 
larly situated  to  the  lands  and  taxable 
property  of  plaintiff  afore  described 
within  the  said  district,  any  assessment 
or  tax  whatsoever  to  meet  the  expenses 
of  said  city  of  Denver,  or  for  other  pur- 
poses whatsoever,  and  from  causing 
any  such  levy  to  be  certified  to  the 
county  clerk  and  recorder  of  said  county 
of  Jefferson;  that  the  said  county  clerk 
andy.  A.  Ferris,  assessor,  as  well  as 
their  successors  in  office,  be  likewise 
restrained  and  enjoined  from  levying 
or  extending  any  such  tax  upon  the 
tax-list  of  the  said  county  oi  Jefferson 
in  any  year,  and  from  including  any 
such  taxes  in  any  warrant  to  the  county 
treasurer  of  said  county,  and  that  the 
said  county  treasurer,  and  all  and  singu- 
lar his  successors  in  office,  be  in  like 
manner    strictly   restrained     and     en- 
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joined  from  collecting  or  assuming  to 
collect  any  such  city  taxes  of  the  city  of 
Denver,  at  any  time  levied  or  assessed 
upon  or  against  any  such  lands  or 
other  taxable  property  within  the  said 
district;  and  that  plaintiff  may  have 
such  other  and  further  relief  or  such 
different  relief  as  to  the  court  shall 
seem  meet,  and  his  costs." 

In  Phelan  v.  Smith,  22  Wash.  398, 
the  following  complaint  to  enjoin  the 
treasurer  of  Spokane  county  from  sell- 
ing certain  property  in  the  hands  of 
the  respondent  for  the  satisfaction  of 
personal  taxes  levied  thereon  while  the 
property  was  in  the  hands  of  a  former 
owner,  was  held  sufficient: 

"  First.  That  at  all  times  in  this  com- 
plaint mentioned,  M.  J.  Phelan  was 
and  now  is  doing  a  general  tea,  coffee 
and  spice  business  at  Spokane,  Wash- 
ington, under  the  firm  name  and  style 
of  Spokane  Tea  S^  Coffee  Company. 

Second.  That  during  the  year  189^, 
and  until  the  sale  of  said  property  as 
hereinafter  alleged,  one  Hatry  C.  Adams 
was  the  owner  of  a  stock  of  groceries, 
counters,  shelving  and  fixtures,  which 
said  property  was  situate  in  Spokane 
county,  state  of  Washington,  and  then 
in  possession  of  said  Adams. 

Third.  That,  to-wit,  prior  to  the  sd 
day  oijune,  iSqS,  the  assessor  of  said 
county  assessed  said  property  as  the 
property  of  said  Adams  for  said  year. 

Fourth.  That  on  the  2d  day  oijune, 
l8gS,  said  Harry  C.  Adams  was  indebted 
to  Boothe- Powell  Company,  of  Spokane 
county,  Washington,  a  corporation  or- 
ganized under  the  laws  of  said  state,  in 
the  sum  of  %i,gi2.66,  and  on  said  day 
said  Boothe-Po7vell  Company  commenced 
an  action  against  Harry  C.  Adams  in 
this  court.  No.  i2,q6i,  for  the  purpose 
of  recovering  judgment  against  said 
Adams  for  said  sum,  and  caused  an 
attachment  to  issue  in  said  cause 
against  said  Adams,  and  to  be  levied 
upon  the  property  hereinbefore  de- 
scribed. 

Fifth.  That  thereafter,  to-wit,  on 
June  27,  iSgS,  said  Boothe-Powell  Com- 
pany obtained  a  judgment  in  said  court 
against  said  defendant  for  the  sum  of 

%i,Q2i.86,  together  with  $ costs  and 

disbursements,  which  said  judgment 
was  duly  given,  rendered  and  made 
after  due  personal  service  had  been 
made  upon  said  defendant,  and  said 
attachment  was  by  said  court  duly 
sustained  upon  the  ground  that  said 
defendant  has  assigned,  secreted  and 


disposed  of  his  property  with  the  intent 
to  hinder,  delay  and  defraud  his  cred- 
itors, and  that  said  defendant  was  about 
to  assign,  secrete  and  dispose  of  his 
property  to  hinder,  delay  and  defraud 
his  creditors,  and  that  he  was  guilty  of 
fraud  in  contracting  the  debt  and  in- 
curring the  obligation  for  which  said 
action  was  brought.  And  said  court 
upon  said  grounds  sustained  said  judg- 
ment, and  ordered  and  directed  said 
property  to  be  sold  by  the  sheriff  of 
said  county  under  said  attachment  for 
the  purpose  of  satisfying  said  claim 
and  judgment  against  said  defendant. 

Sixth.  That  in  pursuance  of  said  or- 
der and  judgment  of  said  court,  and 
after  due  notice  had  been  given  as  by 
law    provided,    said     sheriff     of    said 

county,  to-wit,  on  the day  oijune, 

iSgS,  sold  all  of  said  property  under 
said  attachment,  and  the  money  de- 
rived therefrom  was  applied  to  the 
satisfaction  of  said  judgment  in  pursu- 
ance of  said  order  of  court. 

Seventh.  That  thereafter  plaintiff 
herein  purchased  a  portion  of  said 
counters,  shelving  and  fixtures,  paying 
therefor  a  reasonable  and  fair  value 
thereof,  without  notice  of  any  claim  of 
any  tax-lien  thereon,  and  ever  since 
has  been  the  absolute  owner  and  in 
possession  thereof. 

Eighth.  That,  to-wit,  on  the  igth  day 
oijune,  1899,  said  defendant,  as  said 
treasurer,  seized  all  of  said  counters, 
shelving  and  fixtures  which  were  then 
in  possession  of  said  plaintiff  as  afore- 
said, on  account  of  delinquent  personal 
taxes  now  claimed  to  be  due  said 
county  from  said  Harry  C,  Adams,  for 
the  year  189CP,  which  were  assessed  as 
aforesaid  by  said  county  assessor  to 
satisfy  the  sum  of  $67.7^,  %2.40  interest, 
and  %2.ij  costs,  amounting  to  the  total 
sum  of  %68.2g,  and  which  is  by  said 
treasurer  claimed  to  be  due  from  said 
Adams  for  personal  taxes  as  aforesaid, 
and  said  treasurer  has  advertised  said 
property  for  sale  on  the  ist  day  oijuly, 
1899,  at^  o'clock/,  m.  of  said  day,  and 
is  proceeding  and  is  about  to  sell  said 
property  as  aforesaid,  and  unless  pre- 
vented from  so  doing  by  this  court,  will 
wrongfully  and  without  right  sell  the 
same  as  aforesaid. 

Ninth.  That  the  value  of  the  property 
so  seized  by  said  treasurer* is  the  sum 
of  ^00;  that  said  property  is  now  in  the 
store  of  plaintiff,  affixed  to  said  build- 
ing, and  used  in  carrying  on  plaintiff's 
said  business,  and  that  to  take  the  same 
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Form  No.  19832. 

(Precedent  in  Cummings  v.  Stark,  138  Ind.  94.)' 

[(7/V/f  of  court  a?id  cause  as  m  Form  JSo.  5915.) 

The  plaintiff  above  named  complaining  of  the  defendant  above 
named  alleges  that]^  the  plaintiffs  are  a  firm,  and  have  an  office,  as 
such,  doing  a  banking  business,  with  a  view  to  profit,  at  Rockville,  in 
Adams  township,  in  Parke  county,  state  of  Indiana,  in  the  name  and 
style  of  the  ^^ Parke  Bank,''  and  that  they  were  so  engaged  at  said 
place  and  in  said  name  on  the  1st  day  oi  April,  iS91,  and  that  they 
were  then,  and  still  are,  residents  of  said  county  and  township;  that 
defendant  Norval  W.  Cummings  is  the  duly  qualified  and  acting  treas- 
urer of  said  county;  that  on  said  1st  day  oi  April,  iSOl,  plaintiffs,  as 
such  firm,  and  in  said  firm  name  of  '■'•Parke  Bank,"  were  the  owners 
of  property  of  the  kind  and  value,  namely: 

United  States  Treasury  notes %ll,JfJ^6  00 

United   States  bond 600  00 

Other  moneys 2,2J^  00 

Deposits  in  other  banks 66,651  00 

Notes  and  bills  receivable 51,842  00 

Stock  in  Rockville  B.,  L.  F.  a?td  S.  A 1,13J^  65 

Stock  in  Edgar  Co.  Nat' I  Bank ^,000  00 

Stock  in  Rockville  Opera  House  Co 150  00 

Office  furniture  and  fixtures 1,000  00 

Real  estate  in  Parke  county 6,090  00 

And  that  such  firm,  in  said  name,  owned  no  other  property;  that 
on  said  1st  day  of  April,  iS91,  they,  as  such  firm,  were  indebted 
to  their  depositors,  for  deposits  in  their  said  bank,  in  the  sum  of 
^119,465;  that  on  the  1st  day  oi  April,  i891,  they,  as  such  firm,  made 
out  and  furnished  to  the  assessor  of  said  township  a  verified  list  and 
statement  of  all  of  the  above  personal  property  liable  for  taxation  in 
said  county,  and  also  a  statement  of  said  indebtedness;  that  in  said 
statement  and  list  of  property  returned  for  taxation,  they  returned 

their  said  deposits  in  other  banks,  the  said  sum  of ^56,651  00 

As  credits  with  their  other  credits 51,8^2  00 

The  total  amounting  to %108,Jf93  00 

And  offset  the  same  by  their  said  indebtedness  of  $119,465  to  their 
depositors,  leaving  nothing  in  the  way  of  credits  for  taxation;  that 
such  list  and  statement  was  accepted  by  said  assessor  without  making 
any  change  therein,  and  was  returned  by  him  to  the  auditor  of  said 

or  any  part  thereof,  or  to  remove  the  less  said  defendant  be  by  this  court 
same  or  any  part  thereof,  or  to  sell  the  restrained  from  taking  possession,  sell- 
same  or  any  part  thereof,  will  have  ing  or  in  any  way  meddling  with  said 
the  eifect  to  "ruin  and  destroy  the  busi-  property,  this  plaintiff  will  be  without 
ness  of  this  plaintiff,  and  deprive  him  remedy  and  wrongfully  deprived  of  his 
of  said  property,  and  thereby  cause  this  said  property,  and  will  suffer  great  and 
plaintiff  great  and  irreparable  damage,  irreparable  damage  as  aforesaid." 
which  cannot  be  compensated  or  esti-  1.  This  complaint  was  held  sufficient, 
mated  in  money.  2.  The  matter  enclosed  by  and  to  be 
Tenth.  That  this  plaintiff  is  without  supplied  within  [  ]  will  not  be  found  in 
remedy  at  law,  and  has  no  remedy  ex-  the  reported  case. 
•  cept  in  a  court  of  equity,  and  that  un- 
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county,  when  the  same  was  passed  on  by  the  county  assessor  and 
the  county  board  of  review  of  said  county  without  adding  to  or  taking 
anything  therefrom,  and  finally  approved  by  them  as  listed  by  plain- 
tiffs, and  no  change  was  ever  made  therein  other  than  as  hereinafter 
stated ;  that  afterwards  the  State  Board  of  Tax  Commissioners,  upon 
notice  to  plaintiffs,  and  over  their  objections,  added  %55fi51  of  said 
deposits  in  other  banks,  to  wit,  of  the  %56,651  which  plaintiffs  had 
returned  as  credits,  to  their  assessment,  and  thereupon  notified  the 
auditor  of  said  county  to  add  said  sum  to  their  list,  and  place  the 
same,  to  wit,  said  ^5,651,  upon  the  tax  duplicate  against  plaintiffs' 
firm  in  their  said  name,  which  he  did  without  other  notice,  in  their 
absence,  and  without  their  knowledge  or  consent,  and  extended  the 
same  on  the  tax  duplicate  of  said  county  for  said  year  of  iS91,  and 
thereupon  assessed  and  carried  forward  against  plaintiffs  and  their 
property  on  said  duplicate  the  sum  of  %l,0Jt.6.2Jf  as  taxes  on  said  sum 
of  %55,651,  and  afterwards  made  out  and  transmitted  to  the  treasurer  of 
said  county  a  duplicate  of  said  assessments,  with  said  taxes  assessed, 
and  that  such  duplicate  is  now  in  the  hands  of  said  treasurer  for  the 
purpose  of  collecting  the  taxes  assessed  thereon  for  said  county; 
that  plaintiffs  have  paid  to  said  treasurer  all  the  taxes  due  upon  all 
the  property  owned  by  them,  of  every  description  whatever,  except 
the  taxes  added  upon  the  ^5,651  of  said  deposits  of  ^6,651  afore- 
said, and  that  said  treasurer  is  threatening  to  and  will  collect  said 
taxes  by  distress  and  sale  of  plaintiffs'  property  unless  he  is  enjoined 
from  so  doing,  and  plaintiffs  further  aver  that  said  taxes  are  a  cloud 
upon  the  title  to  their  property,  and  should  be  removed,  and  said 
treasurer  perpetually  enjoined  from  collecting  or  attempting  to  col- 
lect the  same,  for  the  reasons,  namely: 

First.  The  said  assessment  made  pursuant  to  the  order  of   said 
Board  of  Tax  Commissioners  was  without  authority  of  law. 

Second.  The  said  assessment  against  plaintiffs,  by  said  auditor, 
was  without  any  lawful  notice  or  authority  of  law. 
•  Third.  That  on  the  Isf  day  of  Aj>n7,  iS91,  said  deposits  of  $56,651 
were  not  moneys  belonging  to  them,  but  were  credits  to  their  bank,  on 
the  books  of  other  banks  where  such  deposits  had  been  made  in  their 
usual  course  of  business  as  bankers,  and  for  banking  purposes;  and 
that  no  part  thereof  was  on  special  deposits,  and  that  all  of  their  said 
deposits  with  said  banks,  amounting  to  $56,651,  and  all  their  other 
credits  of  ^1,84^,  did  not  equal  their  indebtedness  of  $1 19,4.65 a.{oTe- 
said.  Wherefore  plaintiffs  pray  judgment  that  the  adding  of  said 
sum  of  $55,651  to  the  plaintiffs'  taxables,  and  assessing  $1,046.24 
taxes  thereon,  was  without  authority  of  law;  that  the  said  deposits 
were  credits  from  which  debts  should  be  deducted,  and  that  the  said 
$55,651  was  not  liable  to  taxation,  and  that  the  defendants  and  their 
successors  in  office  be  forever  and  perpetually  enjoined  from  collect- 
ing or  attempting  to  collect  said  taxes  assessed  on  said  $55,651  and 
for  all  other  and  proper  orders,  judgments  and  decrees  in  the  matter. 

[(^Signature  and  verification  as  in  Form  No.  5915.y^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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Form  No.  19833. 

(Precedent  in  Miller  v.  Hixson,  64  Ohio  St..  40.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5939.)]^ 
The  plaintiffs  state: 

1.  They  have  been  heretofore  tax-payers  on  a  certain  free  turn- 
pike in  said  county,  known  as  the  Hillsboro  and  West  Union  free  turn- 
pike road  number  51. 

The  question  to  be  determined  herein  is  one  of  a  common  interest 
of  many  persons,  who  have  also  been  tax-payers  on  said  free  turnpike, 
and  the  plaintiffs  bring  this  suit  for  all  such  tax-payers. 

2.  On  the  fifth  day  of  February,  a.  d.  \Z8S,  certain  landholders 
owning  lands  within  one  mile  of  said  free  turnpike  presented  a  peti- 
tion to  the  board  of  commissioners  of  Highland  connty,  Ohio,  asking 
the  appointment  of  commissioners  to  lay  out  and  establish  a  free 
turnpike  road  between  the  corporation  line  of  the  village  of  Hillsboro 
and  the  crossing  of  Brush  creek,  at  Johnson  Forge,  within  said  county, 
and  stated  in  said  petition  that  they  desired  the  county  commis- 
sioners to  levy  an  extra  tax,  not  to  exceed  ten  mills  on  the  dollar 
valuation  in  any  year,  on  the  lands  and  taxable  property  within  the 
bounds  of  the  road,  and  that  they  desired  said  tax  to  continue  eight 
years. 

3.  Thereupon  the  county  commissioners  of  said  county,  on  the 
seventh  day  of  February,  a.  d.  \%8S,  ordered  "that  the  prayer  of  said 
petition  be  granted  and  said  road  be  established  a  free  turnpike 
road,"  said  free  turnpike  to  be  denominated  ^'^The  Hillsboro  and  West 
Union  free  turnpike  road  No.  51,"  and  that  a  tax  of  ten  mills  for  the 
period  of  eight  years  on  all  the  property,  both  real  and  personal,  each 
year  be  levied  for  the  construction  of  said  free  turnpike  road,  and 
appointed  three  freeholders  of  said  county  to  be  commissioners  of 
such  free  turnpike  road,  who  duly  qualified  as  such  commissioners 
and  proceeded  to  lay  out  and  establish  such  free  turnpike  road 
between  the  points  named  in  the  petition,  and  returned  to  the  county 
commissioners  a  map  and  profile  of  such  road,  including  on  the  map, 
as  nearly  as  could  be  done,  the  names  of  the  land-owners  whose 
property  would  be  liable  to  be  taxed  for  its  construction. 

4.  Thereupon  such  proceedings  were  had  by  the  board  of  commis- 
sioners, and  the  auditor  of  said  county,  that  a  tax  of  ten  mills  on  the 
dollar  for  the  term  of  eight  years  was,  by  said  auditor,  entered  upon 
the  tax  duplicate  of  said  county  on  all  the  lands  and  taxable  property 
within  the  bounds  of  said  road  as  laid  out  and  established,  for  the 
purpose  of  constructing  the  same;  and  the  road  commissioners  there- 
tofore appointed  proceeded  in  its  construction. 

4a.  Said  road  commissioners,  in  laying  out  and  establishing  said 
free  turnpike,  and  in  returning  to  the  board  of  county  commissioners 
a  map  and  profile  of  said  road,  including  thereon  the  names  of  the 
land-holders  whose  property  would  be  liable  to  be  taxed  for  its  con- 
struction, by  mistake  included  within  the  bounds  of  the  taxing  dis- 

1.  This  is  the  amended  petition  in  the  2.  The  matter  to  be  supplied  within 
case.  It  was  held  that  a  demurrer  to  [  ]  will  not  be  found  in  the  reported 
the  same  should  have  been  overruled,     case. 
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trict,  as  so  reported,  all  the  lands  within  one  mile  on  either  side  of 
said  road,  although  certain  unimproved  county  roads  unconnected 
with  the  same  ran  upon  either  side  thereof  within  less  than  tivo  miles. 
Afterwards,  by  the  decree  and  judgments  of  this  court,  duly  made, 
in  divers  suits  brought  by  land-owners  whose  lands  were  more  than 
one-half  the  distance  between  said  free  turnpike  and  said  unconnected 
roads,  the  lands  and  personal  property  so  lying  beyond  one- half  such. 
distance  were  released  from  taxation  on  said  free  turnpike,  and  the 
bounds  of  said  taxing  district  and  the  quantity  of  lands  and  personal 
property  liable  to  be  taxed  for  the  construction  of  said  free  turnpike 
were  largely  reduced. 

4b.  Said  road  commissioners  issued  bonds  for  the  purpose  of  con- 
structing said  free  turnpike.  A  part  of  said  bonds  were  made  pay- 
able at  a  date  exceeding  the  number  of  years  set  forth  in  the  petition. 
The  taxes  levied  upon  said  taxing  district  by  virtue  of  said  petition 
and  the  proceedings  thereunder,  for  the  construction  of  said  free 
turnpike,  were  not  "divided  in  such  manner  as  to  meet  the  payment 
of  the  interest  and  principal  of  said  bonds." 

4d.  There  is  now  outstanding  and  unpaid  of  said  bonds,  so  issued 
and  sold,  the  sum  oi  fourteen  thousand  and  ninety-one  dollars  dind  fifty - 
eight  cents,  principal  and  interest.  There  are  now  outstanding  and 
unpaid  certificates  of  indebtedness  issued  by  said  road  commissioners 
to  pay  for  work  and  material  in  the  construction  of  said  free  turn- 
pike, the  sum  of  twenty-four  hundred  and  seventy  dollars  and  fifty-seven 
cents,  principal  and  interest. 

4e.  The  full  amount  realized  annually  from  the  levy  of  taxes  upon 
the  lands  and  principal  property  in  said  taxing  district,  as  the  same 
has  been  reduced  as  aforesaid,  for  the  payment  of  said  indebtedness, 
is  insufficient  to  pay  the  interest  annually  accruing  thereon. 

5.  The  original  petition  presented  to  the  board  of  commissioners 
of  Highland  county,  as  aforesaid,  was  not  renewed  at  the  expiration 
of  eight  years  from  the  time  said  tax  was  levied. 

6.  On  the  seventh  day  oi  July,  a.  d.  i85'4,  the  county  commissioners 
of  Highland  county,  by  an  order  entered  on  their  journal,  continued 
the  tax  originally  levied  for  constructing  said  road,  "at  the  rate  of 
ten  {lO)  mills  on  the  dollar  on  all  land  and  taxable  property  within 
the  bounds  of  said  road,  for  the  period  oi  five  years  in  addition  to 
said  levy  heretofore  made,"  and  "further  ordered  that  the  county 
auditor  enter  the  same  upon  the  duplicate  for  collection  according 
to  law." 

7.  Thereupon  the  auditor  of  said  county,  in  pursuance  of  said 
action  of  said  commissioners,  did  enter  upon  the  tax  duplicate  of 
said  county  ten  mills  upon  the  dollar  upon  all  lands  and  taxable  prop- 
erty within  the  bounds  of  said  road  for  the  period  of  yfz'^  years  in 
addition  to  that  originally  levied  for  the  term  of  eight  years,  as  asked 
for  in  the  petition  for  said  turnpike. 

8.  The  period  of  time  during  which  taxes  could  be  levied  upon 
lands  and  personal  property  within  the  bounds  of  said  free  turnpike 
road  and  collected,  to  pay  for  its  construction  or  any  indebtedness 
incurred  in  its  construction,  expired  with  the  December  annual  pay- 
ment of  taxes  for  the  year  \W5\  that  being  the  limit  of  time  for  the 
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levy  and  collection  of  such  taxes  as  fixed  by  the  petition  for  said 
road,  the  aforesaid  action  of  the  county  commissioners  of  Highland 
county,  and  the  law  of  Ohio  authorizing  the  construction  of  such  free 
turnpike  in  pursuance  of  such  petition,  as  such  law  existed  at  the 
time  such  petition  was  filed,  and  for  a  long  time  thereafter,  and  until 
all  contracts  for  the  construction  of  said  road  had  been  made  and 
said  road  completed. 

9.  On  t\iQ  fifth  day  of  Septetnber,  a.  d.  i857,  the  commissioners  of 
B ig hlajid  connty,  by  an  order  entered  on  their  journal,  continued  the 
tax  originally  levied  for  constructing  said  road  for  another  period  of 
five  years,  beginning  at  the  expiration  of  the  first  extension  of  time 
ior  five  years,  as  hereinbefore  set  forth,  at  the  rate  of  ten  mills  on 
the  dollar  on  all  lands  and  personal  property  within  the  bounds  of 
said  road,  and  further  ordered  that  the  county  auditor  enter  the  same 
upon  the  duplicate  for  collection. 

10.  Thereupon  the  auditor  of  said  county,  in  pursuance  of  said 
last-mentioned  action  of  said  commissioners,  did  enter  upon  the  tax 
duplicate  of  said  county  ten  mills  on  the  dollar  upon  all  the  lands 
and  personal  property  within  the  bounds  of  said  road  for  the  period 
of  five  years,  in  addition  to  that  of  eight  years  in  pursuance  of  the 
petition  for  said  road,  and  in  addition  to  that  of  five  years  as  the 
time  for  the  levy  of  said  taxes  was  first  extended  as  aforesaid. 

11.  Said  duplicate  has  come  into  the  hands  of  the  defendant,  the 
treasurer  of  said  county.  Said  treasurer,  the  defendant,  is  proceed- 
ing to  collect,  and  will  collect,  the  taxes  levied  by  the  auditor  of  said 
Highland  county,  in  pursuance  of  said  last-mentioned  action  of  the 
commissioners  of  said  county,  unless  restrained. 

12.  The  action  of  the  commissioners  of  Highland  county,  herein- 
before set  forth,  whereby  they  attempted  to  extend  the  time  for  the 
levy  and  collection  of  said  taxes  for  a  period  of  yfrr  years  in  addition 
to  the  period  of  eight  years  fixed  by  the  petition  for  said  road,  and  in 
addition  to  the  period  oi  five  years  during  which  the  time  was  first 
extended  for  the  levy  and  collection  of  such  taxes,  is  illegal  and  void. 
The  action  of  the  auditor  of  said  county,  in  pursuance  of  said  action 
of  the  county  commissioners,  and  the  action  of  the  defendant,  in 
pursuance  thereof,  as  above  set  forth,  is  illegal  and  void. 

Wherefore  the  plaintiffs  pray  that  until  the  final  hearing  of  this 
cause  the  defendant  may  be  temporarily  enjoined  froni  collecting 
said  taxes  or  any  part  thereof,  and  that  upon  final  hearing  he  may 
be  perpetually  so  enjoined,  and  for  any  and  all  relief  to  which  they 
and  those  for  whom  they  sue  may  be  entitled. 

[i^Signature  and  verification  as  in  Form  No.  5929.  y^ 

Form  No.  19834. 

(Precedent  in  Pittsburgh,  etc.,  R.  Co.  v.  Martin,  53  Ohio  St.  387.)" 
\{Title  of  court  and  cause  as  in  Form  No.  5929. )Y 
Plaintifl:  says  that  it  is  a  corporation  duly  organized  and  existmg, 
and  that  under  the  laws  of  the  state  of  Ohio  it  is  authorized  to  own 

1.  The  matter  to  be  supplied  within  2.  It  was  held  that  a  demurrer  to  this 
[  ]  will  not  be  found  in  the  reported  case,     petition  should  have  been  overruled. 
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and  operate  a  railroad  through  or  within  said  state;  that  it  is  the 
owner  of  a  continuous  line  of  railway  and  right  of  way,  extending 
from  Pittsburgh^  in  the  state  of  Pennsylvania,  through  the  state  of 
Ohio,  to  Chicago,  in  the  state  of  Illinois;  that  said  railway  passes 
through  and  lies  partly  within  the  corporate  limits  of  the  city  of 
Salem,  Columbiana  county,  Ohio\  that  the  defendant,  JohnR.  Martin^ 
is  treasurer  of  said  Columbiana  county. 

Plaintiff  further  says  that  heretofore,  and  during  the  years  iSP^and 
\W3,  the  council  of  the  city  of  Salem  made  two  separate  annual 
levies  of  tax  oi  four  mills  on  the  dollar  each,  upon  all  taxable  prop- 
erty of  said  city,  for  the  sole  purpose  of  paying  the  interest  upon, 
and  providing  a  sinking  fund  for  the  final  redemption  of,  certain 
bonds  issued  in  the  name  of  said  city  of  Salem,  by  a  so-called  board 
of  trustees,  known  as  the  Trustees  of  the  Salem  Railroad,  for  a  fund 
or  amount  of  money  borrowed  by  said  board  of  trustees  for  the 
construction  of  a  line  of  railway  from  said  city  of  Salem  to  the 
village  of  Washingtonville,  in  said  county;  that  the  tax  so  levied  has 
been  by  said  council  certified  to  the  auditor  of  said  county,  and  by 
him  placed  on  the  tax-list  for  said  county,  and  on  the  duplicate 
delivered  to  the  treasurer  thereof,  and  that  the  same  now  stands 
assessed  and  charged  against  this  plaintiff;  that  said  tax  so  levied 
upon  the  property  of  the  plaintiff  amounts  to  the  sum  of  % . 

Plaintiff  says  that  on  the  13th  day  of  December,  i893,  and  on  the 
^^/>^day  oi  July,  i893,  and  on  the  19th  day  of  December,  iS93,  respec- 
tively, during  business  hours,  and  at  defendant's  office,  as  such 
treasurer,  it  made  to  defendant  due  tender  in  legal  money  of  the 
United  States,  of  all  taxes  and  assessments  of  any  kind  then  due  to 
or  collectible  by  him  as  such  treasurer,  from  this  plaintiff,  except 
the  aforesaid  tax,  levied  and  sought  to  be  collected  for  the  payment 
of  said  bonds  and  interest;  that  defendant  accepted  all  the  taxes 
and  assessments  so  tendered,  except  those  levied  by  or  in  behalf  of 
said  city  of  Salem,  or  by  the  council  thereof,  which  were  by  him 
refused;  that  plaintiff  then  and  there  made  like  tender  of  the  amount 
of  taxes  and  assessments  so  refused  (to  wit,  all  taxes  and  assess- 
ments levied  by  or  in  behalf  of  said  city,  except  said  tax  for  the 
payment  of  said  bonds  and  interest),  which  last  named  tender  was 
by  defendant  then  and  there  also  refused  solely  on  the  ground  and 
for  the  reason  and  without  other  cause  than  that  plaintiff  did  not 
tender  therewith,  and  refused  to  pay  the  tax  levied  as  above  set 
forth,  for  the  redemption  of  said  bonds  and  payment  of  interest 
thereon.  Plaintiff  also  says  that  on  said  24th  day  oi  July,  iS93,  and 
at  the  same  time  and  place,  it  also  made  like  tender  to  defendant  of 
the  full  amount  of  the  penalty  oi  five  per  cent,  then  accrued  on  the 
instalment  of  said  taxes  due  and  payable  on  or  htiore.  June  20  oi  said 
year,  and  which  had  been  levied  by  said  council  or  by  or  in  behalf 
of  said  city. 

Plaintiff  says,  that  said  money  was  borrowed  and  said  bonds  were 
issued  and  sold  without  warrant  or  authority  of  law;  that  they  are 
not  the  bonds  of  said  city  of  Salem;  that  said  so-called  board  of 
trustees  had  no  authority  so  to  do,  and  never  had  a  legal  existence 
as  such  board;  that  said  bonds  are  void;  that  the  said  city  of  Salem 
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is  under  no  legal  obligation  to  redeem  the  same,  or  in  any  way  to  pay 
the  money  so  borrowed.  Plaintiff  says  that  said  city  of  Salem  had 
at  the  federal  census  of  \2>90  a  population  of  not  less  than  5,1150,  not 
more  than  5,800;  but  further  says  that  no  other  city  of  or  within  the 
state  of  Ohio,  of  the  fourth  grade  of  the  second  class,  had  at  such 
census  such  population. 

Plaintiff  further  says,  that  defendant  is  about  to,  and  unless 
restrained  by  the  order  of  this  court,  will  proceed  to  distrain  and 
sell  the  goods  and  chattels  of  said  plaintiff  company,  and  collect  by 
process  of  law  said  taxes  so  levied  by  said  council  of  the  city  of 
Salem  for  the  redemption  of  said  bonds  and  payment  of  interest 
on  the  same. 

2.  For  a  second  cause  of  action  plaintiff  adopts  and  makes  part 
hereof  all  the  averments  of  its  first  cause  of  action  as  fully  as 
though  the  same  were  here  copied,  and  further  says,  that  said 
money  was  borrowed  and  said  bonds  issued,  and  said  tax  levied  solely 
under  and  in  accordance  with  the  terms  of  a  certain  act  of  the 
legislature  of  the  state  of  Ohio,  entitled  "An  act  relating  to  certain 
cities  of  the  fourth  grade  of  the  second  class,"  and  passed  May  4, 
1891,  and  found  in  vol.  88,  page  593,  of  the  Laws  of  Ohio. 

Plaintiff  says  that  said  act  is  a  special  act  conferring  corporate 
powers;  that  it  is  not  general  in  its  character,  but  is  special  legisla- 
tion and  is  unconstitutional  and  void,  and  that  it  conferred  no 
authority  on  said  board  of  trustees  to  borrow  said  money,  or  issue 
said  bonds,  or  on  said  city  of  Salem,  or  the  council  thereof,  to  levy 
the  said  tax  for  the  payment  of  said  money  and  redemption  of  said 
bonds. 

Wherefore,  plaintiff  prays  that  defendant,  as  such  treasurer,  be 
now  temporarily  restrained,  and  upon  final  hearing,  he  and  his 
successors  be  perpetually  enjoined,  first,  from  collecting  said  tax  so 
levied,  and  any  that  may  hereafter  be  levied,  for  the  payment  of  the 
interest  on  said  bonds,  and  to  provide  a  sinking  fund  for  the  final 
redemption  of  the  same;  and  second,  from  imposing  upon  or  col- 
lecting from  plaintiff  any  penalty  on  account  or  by  reason  of  the  non- 
payment of  the  taxes  tendered  and  refused  as  above  set  forth. 

[(^Signature  and  verification  as  in  Form  No.  5939.)]^ 

Form  No.  19835. 

(Precedent  in  Catron  v.  Santa  Fe  County,  5  N.  Mex.  211.)* 

To  the  Hon.  Reuben  A.  Reeves,   Associate   Justice  of  the  Supreme 
Court  of  the  Territory  of  New  Mexico  and  Judge  of  the  First 
Judicial  District  Court  thereof: 
Your  orator,  Thomas  B.  Catron,  a  resident  of  the  county  of  Santa 
Fe,  in  the  territory  oi  New  Mexico,  in  his  own  behalf,  as  well  as  in 
behalf  of  all  other  tax-payers,  owners  of  property  situate  in  said 
county,  interested  in  obtaining  the  relief  herein  sought,  who  shall 
contribute  to  the  expense  of  this  suit,  brings  this,  his  bill  of  com- 
plaint, against  the  board  of  county  commissioners  of  the  county  of 

1.  The  matter  to  be  supplied  within        2.   It  was  held   that  a   demurrer    to 
[  ]  will  not  be  found  in  the  reported  case,     this  bill  should  have  been  overruled. 
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Santa  Fe,  Francisco  Chavez,  sheriff,  an  ex-officio  collector  of  said 
county,  and  Nicolas  Garcia,  treasurer  of  the  said  county,  all  resi- 
dents of  the  said  county.  And  thereupon  your  orator  complains 
and  shows  that  your  orator  is,  and  for  upwards  of  ten  years  last  past 
he  has  been,  a  resident  and  tax-payer  of  the  said  county  of  Santa 
Fe;  that  he  owns  at  least  as  much  property  subject  to  taxation  in 
said  county  as  any  other  individual  tax-payer  of  the  said  county 
whatever;  that  among  the  property  subject  to  taxation  owned  by 
your  orator  in  the  said  county  is  all  that  certain  tract  or  parcel  of 
land,  with  the  improvements  thereon,  situate  in  the  city  of  Santa 
Fe,  on  the  corner  formed  by  the  intersection  of  the  easterly  side  of 
the  plaza  of  Santa  Fe  with  the  southerly  side  of  Palace  avenue,  and 
extending  upward  of  one  hundred  itet  along  the  easterly  side  of  the 
said  plaza,  and  upward  of  one  hundred  feet  on  the  southerly  side  of 
Palace  avenue,  and  containing  a  superficial  area  exceeding  one  hun- 
dred thousand  square  feet;  that  your  orator  has  always  been  ready  and 
willing  to  pay  whatever  taxes  have  heretofore  been  lawfully  levied  or 
assessed  against  his  property  in  the  said  county,  including  the  tract 
of  land  above  described,  and  has  always  hitherto  paid  all  taxes 
thereon  which  he  was  lawfully  bound  to  pay;  and  he  is  now  ready 
and  willing  to  pay  whatever  taxes  may  be  lawfully  leviable  and  col- 
lectible against  him  or  his  said  property. 

And  your  orator  further  shows  that  heretofore,  to  wit,  on  the 
twentieth  day  oi  July,  a.  d.  i857,  the  board  of  county  commissioners 
of  the  said  county  levied  the  taxes  for  the  year  i8^7  upon  the  tax- 
able property  situate  and  taxable  in  the  said  county,  and  fixed  the 
rate  of  taxation  upon  such  levy  as  follows:  For  the  county  fund, 
twenty-five  cents  on  each  one  hundred  dollars  of  the  assessed  valua- 
tion of  such  taxable  property;  for  the  territorial  fund, ^/y  cents  for 
^2l.q}!\  otie  hundred  AoWzx^  aforesaid;  for  the  school  fund,  M/>ify  cents 
for  each  one  hundred  dollars  aforesaid;  for  the  interest  on  funded 
county  bonds,  seventeen  cents  for  each  one  hundred  doWdiVS,  aforesaid; 
for  the  interest  on  county  bonds  voted  and  issued  in  aid  of  the 
Texas,  Santa  Fe  (5r*  Northern  Railroad  Company,  thirty  cents  for  each 
one  hundred  dollars  aforesaid;  for  the  interest  on  county  bonds  voted 
and  issued  in  aid  of  the  New  Mexico  6^  Southern  Pacific  Railroad 
Company,  thirty  cents  for  each  one  hundred  dollars  aforesaid;  for  the 
interest  on  the  court-house  warrants,  hereinafter  more  particularly 
described,  thirteen  cents  on  each  07ie  hundred  dollars  aforesaid;  for 
the  interest  on  capitol  building  bonds,  five  cents  for  each  one  hun- 
dred dollars  aforesaid;  for  the  interest  on  penitentiary  bonds,  five 
cents  for  each  one  hundred  dollars  aforesaid;  for  the  interest  on 
capitol  contingent  bonds,  one  cent  for  each  one  hundred  dollars  afore- 
said—  which  levy,  your  orator  avers,  upon  his  information  and 
belief,  includes  the  levy  for  county  purposes  of  the  said  county  of  a 
tax  in  excess  of  one-fourth  of  one  per  cent,  on  the  assessed  value  of 
the  taxable  property  taxable  in  the  said  county,  over  and  above 
so  much  of  the  total  levy  as  was  so  levied  as  or  by  the  general 
taxation. 

And  your  orator  further  shows  that  on  the  said  twentieth  day  of 
July,  A.  D.    1 857,   the  existing  indebtedness  of  the  said  county  of 
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Santa  Fe  greatly  exceeded  in  amount  five  per  cent,  of  the  assessed 
value  of  the  property  assessable  and  taxable  within  the  said  county, 
as  found  and  ascertained  by  the  last  assessment  for  territorial  and 
county  taxes  made  in  the  said  county,  being  the  assessment  upon 
which  the  said  levy  was  based. 

And  your  orator  further  shows  that  during  the  year  \%86,  and  in 
each  and  every  part  of  the  said  year,  the  said  county  of  Santa  Fe 
was  indebted  in  an  amount  largely  exceeding  five  per  cent,  of  the 
assessed  value  of  all  property  assessable  and  taxable  within  the  said 
county,  as  found  and  ascertained  by  the  assessment  for  territorial 
and  county  taxes  made  in  the  said  county  in  the  year  \%85,  as  well 
as  the  said  year  \Z86\  and  the  said  county  ever  since  has  been,  and 
still  is,  indebted  in  an  amount  greatly  exceeding 7??;^  per  cent,  of  the 
property  assessable  and  taxable  therein;  and  that  the  said  county 
indebtedness  so  existing  throughout  the  year  \Z86,  and  ever  since, 
in  excess  oi  five  per  cent,  of  the  value  of  the  taxable  property  within 
the  said  county,  is,  and  during  all  and  every  part  of  the  said  period 
has  been,  in  excess  of  five  per  cent,  aforesaid,  without  regarding, 
calculating,  or  including  the  indebtedness  or  any  part  of  the  indebt- 
edness assumed  to  be  created,  as  hereinafter  stated,  for  or  in  respect 
of  the  erection  or  completion  of  the  court-house  hereinafter  men- 
tioned. 

And  your  orator  further  shows  that  the  said  board  of  county 
commissioners,  at  a  meeting  thereof  held  in  the  county  of  Santa  Fe 
on  the  seventh  day  oi  June,  a.  d.  i2>86,  approved  and  adopted  a  reso- 
lution in  the  words  and  figures  following,  to  wit:  "Whereas,  in  the 
opinion  of  the  county  commissioners  of  Satita  Fe  county,  it  appears 
necessary  that  the  United  States  and  territorial  district  courts  be 
provided  with  more  suitable  and  comfortable  quarters  than  those 
now  used  for  that  purpose;  and,  whereas,  the  counties  oi  San  Miguel 
and  Colfax  have  more  commodious  and  comfortable  quarters;  and, 
whereas,  it  might  appear  in  the  opinion  of  the  judges  that,  owing  to 
the  foregoing  facts,  the  United  States  and  district  courts  and  head- 
quarters of  the  district  judge  be  removed  to  Las  Vegas  or  Springer. 
Therefore,  be  it  resolved,  that  the  chairman  of  the  board  of  county 
commissioners  of  Santa  Fe  county  be  and  is  hereby  authorized  to 
advertise  for  plans  for  a  court-house  to  be  erected  in  the  city  and 
county  of  Santa  Fe;  said  building  to  cost  not  exceeding  ^0,0G0; 
and  plan  to  be  filed  at  a  date  not  later  than  July  1,  1S86,  at  the 
office  of  the  board  of  county  commissioners.  And  at  the  said  meet- 
ing the  said  board  ordered  advertisement  to  be  made  for  plans  and 
specifications  for  such  contemplated  building." 

And  your  orator  further  shows  that  thereafter,  on  the  twenty-ninth 
day  oi  June,  a.  d.  \Z86,  the  said  board  of  county  commissioners,  at 
another  meeting  by  them  held  in  the  county  aforesaid,  adopted  a 
certain  preamble  and  resolutions,  by  which  preamble  the  said  board, 
pretending  to  recite  the  said  proceedings  had  as  aforesaid,  at  the 
said  meeting  oi  June  7,  1S86,  falsely  made  it  to  appear  that  at  the 
said  meeting  oi  Jjine  7,  \%86,  it  was  deemed  necessary  that  the  said 
board  of  county  commissioners  of  Santa  Fe  county  advertise  for  and 
receive,  in  the  usual  manner,  bids  and  proposals  for  the  erection  at 

211  Volume  18. 


19835.  TAXATION.  19835. 

the  county  seat  of  Santa  Fe  county,  and  at  such  location  as  should 
be  designated  by  the  said  board,  of  a  court-house  to  be  built  accord- 
ing to  the  plans  and  specifications  therefor  which  should  thereafter 
be  selected  and  adopted  by  the  said  board,  the  cost  of  construction, 
completion,  and  furnishing  thereof  not  to  exceed  the  sum  of  ^75,000, 
and  by  which  preamble  it  was  declared  that  there  were  not  sufficient 
funds  in  the  treasury  of  the  said  county  to  complete  the  erection  of 
the  said  court-house  in  said  county,  and  it  had  become  necessary  to 
issue  warrants  of  the  said  county  for  the  said  sum  of  $75,000,  and  by 
which  resolution,  so  adopted  at  the  said  meeting  o{  June  29,  iS86,  it 
was  resolved  that  the  sum  of  ^0,000  be  and  was  thereby  appro- 
priated by  the  board  of  county  commissioners  of  Santa  Fe  county^ 
N.  M.,  for  the  purpose  of  building,  completing,  and  furnishing,  as 
near  as  possible,  a  court-house  for  said  county;  and  it  was  then  and 
there  further  resolved,  in  the  words  and  figures  following,  to  wit: 

"That  county  warrants  of  said  county  of  the  denomination  of , 

bearing  date  the day  of ,  a.  d.  \^86,  and  running  with 

interest  coupons  attached,  and  bearing  interest  at  the  rate  of  eight 
per  cent,  per  annum,  be  issued  by  this  board  for  the  purpose  above 
set  forth  to  the  amount  of  $<5^,06>0,"  which  resolution  was  incom- 
plete, and  blank  on  its  face,  in  the  particulars  so  appearing  in  the 
foregoing  quotation  thereof. 

And  your  orator  further  shows  that  at  a  further  meeting  of  the 
said  board  of  county  commissioners  held  on  the  twentieth  day  of 
July,  A.  D.  \?>86,  in  the  said  county,  the  said  resolutions  so  adopted 
by  the  said  board  as  aforesaid  on  the  twenty-ninth  day  oi  June,  a.  d. 
\2>86,  were  rescinded,  and  the  said  board,  acting  then  and  there 
jointly  with  the  probate  judge  of  the  said  county  of  Santa  Fe,  who 
was  then  and  there  present,  participating  with  the  said  board  in  its 
proceedings  in  that  behalf,  adopted  a  certain  preamble  and  resolu- 
tions in  the  words  and  figures  following,  to  wit:  "  Whereas,  at  a 
special  meeting  of  the  board  of  county  commissioners  of  Santa  Fe 
county,  N.  M.,  held  at  the  county  seat  of  said  county,  and  at  the 
office  of  the  clerk  of  said  county,  on  the  seventh  day  oi  June,  a.  d. 
i2>86,  the  said  board  of  county  commissioners  of  Santa  Fe  county 
deemed  it  wise  and  expedient  to  provide  more  suitable  rooms  for 
county  purposes  than  those  heretofore  in  use;  and  whereas,  at  said 
meeting,  it  was  also  deemed  necessary,  under  and  by  virtue  of  the 
powers  in  them  vested  by  law,  to  provide  for  and  build,  at  the 
county  seat  of  said  county,  a  county  court-house  sufficient  and  ade- 
quate to  meet  all  the  requirements  and  business  of  said  county; 
and,  whereas,  in  order  to  carry  out  the  purpose  set  forth  in  the 
above  recitals,  it  was  deemed  necessary  that  the  said  board  of 
county  commissioners  of  Santa  Fe  county  advertise  for  and  receive 
in  the  usual  manner  bids  and  proposals  for  the  erection  at  the 
county  seat  of  Santa  Fe  county,  and  at  such  location  as  shall  be 
designated  by  the  said  board,  of  a  court-house  to  be  built  according 
to  the  plans  and  specifications,  therefor,  which  shall  hereafter  be 
selected  and  adopted  by  the  said  board,  the  cost  of  construction, 
completion,  and  furnishing  thereof  not  to  exceed  the  sum  of  ^75,000. 
Therefore  it  is  ordered  and  resolved  by  the  said  board  of  county 
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commissioners  and  the  probate  judge  of  the  county  of  Santa  Fe,  who 
is  present,  participating  with  said  board  in  these  proceedings,  and 
concurring  in  this  action,  order,  and  resolution,  that,  for  the  pur- 
pose of  obtaining  sufificient  funds  for  the  purpose  aforesaid,  warrants 
of  the  said  county  of  Santa  Fe  be  issued  in  due  form  of  law  for  the 
amount  necessary  for  the  purpose  aforesaid,  not  exceeding  the  sum 
oi%75,000;  that  said  warrants  be  made  and  issued  in  and  for  the 

sum  of dollars  each,  bearing  interest  at  the  rate  of  eight  per 

cent,  per  annum  from  date  until  paid.  Said  interest  to  be  payable 
on  the  first  day  oi  January  and  the  first  day  oi  July  of  each  year; 
and  eight  per  cent,  is  hereby  fixed  as  the  rate  of  interest  on  said 
warrants.  And  it  is  further  ordered  that  proper  coupons  therefor 
be  attached  to  and  issued  with  said  warrants,  and  that  said  warrants 
be  made  payable  and  to  become  due  in  twenty  years  irovn.  July  1, 
iS86,  and  that  they  be  dated  July  1,  iS86.  And  it  is  further  ordered 
and  resolved  that  the  chairman  of  this  board  procure  the  printing  of 
suitable  blanks  for  said  warrants  and  coupons,  upon  the  best  obtain- 
able terms,  and  that  said  warrants  and  coupons,  respectively,  when 
ready  for  issue  and  delivery,  be  signed  by  the  chairman  of  this 
board,  and  duly  attested  by  the  clerk  and  seal  of  this  board.  And 
it  is  further  ordered  and  resolved  that  the  chairman  of  this  board 
be  and  is  hereby  authorized  and  empowered  to  negotiate  and  dis- 
pose of  said  warrants  for  cash,  upon  the  best  terms  and  for  the 
highest  price  which  he  can  obtain,  and  to  apply  the  proceeds  to  the 
purpose  aforesaid," — which  resolutions  contain  the  blank  appearing 
in  the  foregoing  quotation  thereof. 

And  your  orator  further  shows  upon  his  information  and  belief 
that  the  said  board  of  county  commissioners  and  the  said  probate 
judge,  or  either  thereof,  had  no  lawful  authority  to  provide  for  the 
erection  of  a  court-house  in  manner  and  form  aforesaid,  or  to  create 
the  indebtedness  contemplated  by  the  aforesaid  resolutions,  or  to 
issue,  negotiate,  or  dispose  of,  or  cause  to  be  issued,  negotiated,  or 
disposed  of,  any  warrants,  obligations,  engagements,  instruments, 
or  evidences  of  debt,  of  the  nature,  terms,  purport,  or  effect  of  the 
warrants  or  instruments  described  and  specified  in  the  said  resolu- 
tions, or  to  delegate  to  the  chairman  of  the  said  board  of  county 
commissioners  the  power  or  authority  to  negotiate  and  dispose  of 
such  warrants  or  instruments  assumed  by  the  said  resolutions  to  be 
delegated  to  and  vested  in  the  said  chairman. 

And  your  orator  further  shows  that  thereafter,  and  in  the  month 
of  August,  A.  D.  iS86,  Bernard  Seligman,  then  and  still  the  chairman 
of  the  said  board  of  county  commissioners,  acting  under  color  of  the 
said  resolutions,  and  the  power  and  authority  thereby  purportmg  to 
be  conferred  on  him  in  that  behalf,  caused  fifty  so-called  warrants  of 
the  said  county  of  Sante  Fe  to  be  printed,  with  mterest  coupons 
hereto  attached,  each  of  which  instrument  so  pnnted  bore  date, 
Sante  Fe,  N.  M.,  July  1,  i%86,  and  provided  in  terms  that  the  treas- 
urer of  the  county  of  Sante  Fe  was  thereby  directed  to  pay  to  the 
bearer  one  thousand  dollars  in  the  gold  coin  of  the  United  States  tor 
value  received,  with  interest  at  the  rate  of  eight  per  cent  per  annum, 
payable  semi-annually  on  the  1st  day  of  January  and  July  of  eacn 
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year,  according  to  the  coupon  interest  warrants  attached;  and  further 
provided  that  the  said  interest  coupons,  or  so-called  coupon  interest 
warrants,  must  be  surrendered  for  cancellation  upon  payment 
thereof,  such  payment  to  be  made  at  \.\it  American  Exchange  National 
Batiky  New  York\  and  further  declared  upon  its  face  as  follows, 
to  wit:  "This  warrant  is  issued  to  pay  for  the  completion  of  the 
erection  of  a  court-house  for  Santa  Fe  county,  under  the  provisions 
of  the  laws  of  the  territory  of  New  Mexico  relating  thereto,  and  pro- 
viding for  the  payment  thereof,  and  is  payable  twenty  years  after  the 
date  hereof,  the  county  of  Santa  Fe  reserving  the  option  to  pay  and 
take  up  the  same  at  any  time  after  ten  years  from  the  date  hereof; " 
and  further  purporting  to  bear  the  seal  of  the  board  of  county  com- 
missioners of  the  county  of  Santa  Fe,  N.  J/.,  and  the  signature  of 
the  chairman  of  said  board,  and  purporting  to  be  attested  by  the 
probate  clerk  and  ex-officio  clerk  of  said  board  of  county  commis- 
sioners, the  said  so-called  warrants  being  numbered  seriatim  from 
one  to  jfifty,  both  inclusive;  and  each  of  the  said  attached  coupons  or 
so-called  interest  warrants  purporting  to  promise  that  the  treasurer 
of  the  county  of  Santa  Fe,  N.  M.,  would  pay  to  the  bearer  thereof 

forty  dollars  for  interest  due  on  warrant  No.  (meaning  the 

instrument  to  which  such  coupon  was  originally  attached),  issued  on 
account  of  the  completion  of  the  erection  of  a  court-house  for  the 
county  of  Santa  Fe;  and  purporting  to  be  signed  by  the  chairman  of 
the  said  board  of  county  commissioners,  and  attested  by  the  said 
clerk,  and  each  coupon  bearing  also  the  date  of  its  maturity;  a  fac- 
simile in  blank  of  which  instrument  is  herewith  filed. 

And  your  orator  further  shows  that  the  said  Bernard  Seligman,  as 
such  chairman,  and  under  color  of  his  assumed  power  and  authority 
in  that  behalf,  subscribed  each  and  every  one  of  said  instruments,  to  wit, 
the  's,z\di  fifty  so-called  warrants,  and  the  coupons  thereto  attached, 
and  caused  the  same  to  be  attested  by  the  probate  clerk  and  ex-officio 
clerk  of  the  board  of  county  commissioners  aforesaid,  and  caused 
the  seal  of  said  board  to  be  impressed  on  each  of  the  said  principal 
obligations  or  so-called  warrants;  and  thereafter,  on  the  sixth  day  of 
August,  A.  D.  \Z86,  delivered  all  and  singular  the  ?>di\<\  fifty  so-called 
warrants,  with  the  said  attached  coupons,  to  Luther  M.  Meily,  as 
agent  of  the  Southern  Trust  Company,  a  foreign  corporation,  upon 
the  declaration  and  promise  of  the  said  Meily,  as  such  agent,  that 
the  said  Southern  Trust  Company,  upon  receipt  of  the  said  instruments, 
would  place  to  the  credit  of  the  said  Beriiard Seligman,  as  such  chair- 
man, the  sum  oi  forty-two  thousand  and  five  hundred  dolXdiXS,  and  inter- 
est at  eight  per  cent,  per  annum  from  July  1,  iS86,  to  date  of  payment, 
for  the  said  so-called  warrants,  and  that  the  said  sum  should  be 
deposited  with  the  First  National  Bank  of  New  York. 

And  your  orator  further  shows,  upon  his  information  and  belief, 
that  the  said  Luther  M.  Meily  and  the  said  Southern  Trust  Company 
were  employed  by  the  said  Bernard  Seligma?t  as  his  agents  or  instru- 
mentalities in  negotiating  and  disposing  of  the  said  so-called  war- 
rants and  coupons;  that  the  same  were  not  nor  was  any  part  thereof 
contracted  for,  sold,  issued,  delivered  or  disposed  of  until  some  time, 
to  your  orator  unknown,  in  the  month  of  August,  a.  d.  i855,  although 
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your  orator  believes  that  such  time  was  the  15th  day  of  August,  a.  d. 
\Z86\  that  on  the  said  15th  day  of  August,  a.  d.  \%86,  the  said  the 
Southern  Trust  Company,  having  received  the  said  instruments  from 
the  said  Bernard  Seligman,  through  the  instrumentality  of  the  said 
Luther  M.  Meily,  delivered  the  same  to  some  person  or  persons,  to 
your  orator  unknown,  in  consideration  of  some  purchase  price,  to 
your  orator  unknown,  paid  to  the  said  the  Southern  Trust  Company 
in  that  behalf,  or  to  some  other  person  or  persons,  corporation  or 
corporations,  to  your  orator  unknown,  but  which  purchase  price,  your 
orator  believes,  exceeded  ninety  per  cent,  of  the  face  of  the  so-called 
warrants;  that,  whatever  may  have  been  the  real  price  so  paid  by  the 
purchaser  of  the  said  instruments,  the  said  Bernard  Seligman  pre- 
tends that  the  said  purchase -price  was  only  the  sum  oi  forty-two 
thousand  nine  hundred  and  eighty-eight  dollars  and  eighty-eight  cents, 
being  eighty-five  per  cent,  of  the  face  value  of  the  said  so-called  war- 
rants, with  interest  at  eight  per  cent,  per  annum  on  the  said  face 
value,  ivora  July  1,a.  d,  i886,  the  date  of  the  said  so-called  warrants, 
to  August  15,  A.  D.  iS86,  the  time  when,  as  your  orator  believes,  the 
said  purchase-money  was  paid  as  aforesaid;  that  the  said  Southern 
Trust  Company,  or  some  other  person  or  persons,  corporation  or 
corporations,  to  your  orator  unknown,  held  the  said  sum  oi  forty -two 
thonsand  nine  hundred  and  eighty-eight  dollars  and  eighty-eight  cents, 
proceeds,  or  part  of  the  proceeds,  of  the  negotiation  of  the  said 
instruments,  to  the  credit  of  the  said  Bernard  Seligman,  as  chairman 
of  the  said  board  of  county  commissioners,  from  the  15th  day  of 
August,  A.  D.  \'886,  until  the  23d  day  of  August,  A,  D.  jS86,  on  which 
last  mentioned  day  the  said  the  Southern  Trust  Company,  by  E.  M. 
Schwan,  its  secretary  and  treasurer,  deposited  the  said  sum  oi  forty- 
two  thousand  tiine  hundred  and  eighty-eight  dollars  and  eighty-eight  cents 
with  /.  cr*  W.  Seligman  &•  Company,  bankers,  of  the  city  of  New  York, 
to  the  credit  of  Bernard  Seligman,  chairman  of  the  board  of  county 
commissioners;  that  thereafter  the  said  Bernard  Seligman,  acting 
under  color  of  his  said  assumed  power  and  authority  in  that  behalf, 
transferred  the  said  amount  of  said  deposit,  or  a  great  part  thereof, 
from  the  said  J.  6^  W.  Seligman  6^  Company  to  some  depository,  to 
your  orator  unknown,  in  the  state  of  California-,  and  thereafter,  or 
at  some  other  time,  he  transferred  a  part  of  the  same  amount  to  the 
Second  National  Bank  of  New  Mexico,  at  Santa  Fe;  and  at  all  times, 
ever  since  the  said  23d  day  of  August,  a.  d.  \%86,  the  said  Bernard 
Seligman,  under  the  color  of  the  said  assumed  power  and  authority 
held  and  retained,  dealt  with  and  disbursed,  according  to  his  own 
pleasure,  the  said  sum  oi  forty-two  thousand  nine  hundred  and  eighty- 
eight  dollars  and  eighty-eight  cents,  as  chairman  aforesaid,  without  any 
further  or  other  power  or  authority  from  any  source  derived  or  in 
him  vested,  and  utterly  refused  and  neglected  to  pay  the  said  sum 
of  money,  or  any  part  whatever  thereof,  to  the  treasurer  of  the  said 
county,  or  into  the  treasury  thereof. 

And  your  orator  further  shows  that  the  said  board  of  county  com- 
missioners and  the  said  probate  judge,  or  either  thereof,  had  no 
authority  to  issue  or  negotiate  negotiable  paper  of  the  said  county, 
or  to  bind  the  said  county  by  negotiable  instruments  of  any  charac- 
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ter  or  in  any  form  not  authorized  by  statute;  that  the  so-called  war- 
rants specified,  described  and  intended  in  and  by  the  said  resolution 
were  not  negotiable  instruments,  nor  were  they  even,  as  so  specified, 
described  and  intended,  warrants  of  the  nature,  character,  form, 
tenor,  or  purport  lawfully  authorized ;  that  the  said  Bernard  Seligman, 
under  color  of  his  assumed  power  and  authority,  but  without  the 
direction,  command,  knowledge  or  consent  of  the  said  county  of 
Santa  Fe,  or  of  the  said  board  of  county  commissioners,  and  without 
any  pretense  of  authority  except  the  said  resolutions,  contrived  and 
executed  the  said  instruments  in  the  form  of  negotiable  securities  or 
contracts,  payable  to  bearer,  with  intent  to  sell  and  dispose  of  the 
same  as  obligations  in  the  nature  of  commercial  paper;  that  although, 
by  the  said  proceedings  and  resolutions,  the  said  board  of  county 
commissioners  and  probate  judge  intended  to  provide  for  the  erec- 
tion of  a  court-house,  and  every  part  thereof,  from  the  first  and 
inceptive  building  thereof  until  the  full  completion  thereof,  yet  the 
said  Bernard  Seligman^  under  color  aforesaid,  so  contrived  and 
framed  the  said  instruments  as  though  they  were  designed  and 
intended  to  raise  funds  in  behalf  of  the  said  county,  not  for  the 
original  construction  of  a  court-house,  but  only  for  the  completion 
of  the  erection  of  an  incomplete  court-house,  whose  construction 
had  been  commenced  and  substantially  continued  before  the  issue 
or  contrivance  of  the  said  instruments. 

And  your  orator  further  shows  that,  according  to  the  purport  and 
apparent  tenor  and  effect  of  the  said  so-called  warrants,  and  the 
said  attached  interest  coupons,  the  first  of  the  said  coupons,  for  the 
payment  oi  six  months'  interest  ivom.  July  1,  a.  d.  i8<96\  to  January 
1,  iS87,  became,  by  the  terms  of  the  said  coupons  and  of  the  said 
so-called  warrants,  due  and  payable  on  the  1st  day  of  January,  a.  d. 
i887;  and  the  second  of  the  said  coupons  for  the  payment  of  six 
months'  interest  on  the  said  principal  from  January  1,  iS87,  to  July 
i,  i8^7,  became  due  and  payable  on  July  1,  i?>87;  and  the  said  item 
in  the  said  tax  levy  of  thirteen  cents  on  each  one  hundred  6.o\\dirs  of 
taxable  property  within  the  said  county  was  so  levied  and  intended 
to  pay  the  said  interest  accrued  up  to  July  1,  i887,  or  some  part 
thereof,  and  for  no  other  purpose  whatever. 

And  your  orator  further  shows  that,  after  the  said  levy  for  terri- 
torial and  county  taxes  so  made  as  aforesaid  by  the  said  board  of 
county  commissioners  in  the  month  of  July,  a.  d.  iS87,  a  warrant  for 
the  collection  of  the  amount  of  taxes  so  levied  out  of  the  taxable 
and  assessed  property  within  the  said  county  was  issued  in  apparent 
due  form  of  law  to  the  said  defendant  Francisco  Chavez,  sheriff  of  the 
said  county,  as  ex-officio  collector  of  taxes  therein,  commanding  him 
to  collect  from  the  several  tax-payers  of  the  said  county,  and  out  of 
the  taxable  property  assessed  within  the  said  county,  according  to 
the  respective  assessments  thereof  made  upon  and  against  the  said 
tax-payers  and  their  property  severally  and  respectively,  including 
your  orator,  and  his  assessed  property  within  the  said  county;  and 
by  virtue  of  the  said  warrant,  and  under  color  of  the  said  tax  levy, 
and  of  the  several  resolutions  aforesaid  of  the  said  board  of  county 
commissioners  and  probate  judge,  the  said  defendant  Francisco  Chavez, 
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as  such  collector,  is  now  demanding  from  your  orator  and  the  other 
tax-payers  of  said  county  payment  of  all  and  singular  the  said  taxes 
including  the  said  item  so  levied,  for  the  payment  of  the  said  interest 
on  the  said  so-called  warrants,  and  he  is  threatening  your  orator  and 
the  said  other  tax-payers  with  distraint  and  seizure  of  their  said  tax- 
able property,  and  with  a  sale  and  conveyance  thereof  under  his 
authority  as  such  collector,  unless  your  orator  and  the  said  other  tax- 
payers will  pay  to  him,  as  such  collector,  the  whole  amount  so  assessed 
and  levied  against  them,  respectively,  as  taxes,  including  the  said 
item  so  levied  for  payment  of  the  said  interest. 

And  your  orator  further  shows  that  the  said  item  of  thirteen  cents 
on  each  one  hundred  dollars  of  the  said  taxable  property  within  the 
said  county  is  easily  ascertainable  by  itself,  and  separable  and  distin- 
guishable from  the  other  items  of  the  said  tax  levy. 

And  your  orator  further  shows  upon  his  information  and  belief 
that  the  said  defendant,  the  board  of  county  commissioners  of  the 
county  of  Santa  Fe,  now  threaten  to  cause  to  be  made,  executed, 
negotiated,  issued  and  sold,  in  open  market,  other  like  instruments 
or  so-called  warrants,  with  attached  interest  coupons,  in  the  amount 
of  twenty-five  thousand  dollars  principal,  being  the  said  seventy-five 
thousand  doWsLVs,  less  the  said  fifty  thousafid  doUsirs;  and  this,  under 
color  of  the  said  resolution  purporting,  as  aforesaid,  to  authorize  an 
indebtedness  of  seventy-five  thousand  dollars  principal,  against  the  said 
county  for  the  erection  and  furnishing  of  a  court-house. 

And  your  orator  further  shows  that  the  said  defendant,  the  board 
of  county  commissioners  of  the  county  of  Santa  Fe,  not  only  gives 
out  and  threatens  that  it  will  create  the  said  additional  pretended 
indebtedness  of  twenty-five  thousand  dollars  principal,  with  interest  at 
eight  per  cent,  per  annum,  to  be  paid  thereon  semi-annually  during 
the  period  of  twenty  years  from  the  1st  day  oi  July,  a.  d.  i856,  but 
also,  that  it  will,  every  year,  for  the  next  twenty  years  aforesaid, 
cause  to  be  levied  upon  and  out  of  the  taxable  property  within  the 
said  county  enough  money  to  cover  and  pay  the  said  interest,  appa- 
rently accruing,  as  aforesaid,  semi-annually,  on  the  said  pretended 
indebtedness. 

And  your  orator  further  shows  that  according  to  the  last  assess- 
ment made  in  the  said  county  for  the  purpose  of  taxation,  the  taxable 
property  of  your  orator  situate  therein  was  assessed  in  an  amount 
exceeding  sixty  thousand  dollars,  of  which  the  sum  of  fifteen  thousand 
dollars  was  so  assessed  on  the  tract  of  land  and  premises  hereinbe- 
fore particularly  described;  and,  according  to  the  said  tax  levy  so 
made  in  the  year  i8<?7,  the  said  board  of  county  commissioners  has 
by  means  thereof  created  an  apparent  lien  upon  your  orator's  said 
assessed  property  to  the  amount  of  thirteen  cents  on  every  one  hun- 
dred dollzxs  of  the  value  thereof  so  assessed;  and  the  said  collector, 
by  virtue  of  the  said  tax  levy  and  the  said  warrant,  threatens  to 
enforce  the  said  apparent  lien  as  against  your  orator's  said  property 
unless  your  orator  shall  pay  to  him,  not  only  the  lawful  taxes  levied 
upon  your  orator's  said  property,  which  lawful  taxes  your  orator  is 
able,  ready  and  willing,  and  offers  to  pay,  but  also  the  said  item  of 
thirteen  cents  on  every  hundred  dollars  aforesaid. 
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And  your  orator  further  shows  that  the  said  so-called  warrants  and 
coupons  already  issued,  and  the  said  pretended  indebtedness  so 
assumed,  to  be  created  for  the  erection  of  a  court-house,  and  the 
furnishing  thereof,  are  fraudulent  and  void,  and  beyond  the  powers 
of  the  said  board  of  county  commissioners  and  probate  judge,  or 
either  thereof,  to  create  the  same;  that  in  fraud  of  the  act  of  con- 
gress approved  July  30,  1886,  entitled,  "An  act  to  prohibit  the  pas- 
sage of  local  or  special  laws  in  the  territories  of  the  United  States,  to 
limit  territorial  indebtedness,  and  for  other  purposes,"  as  well  as  in 
fraud  of  the  laws  of  the  said  territory  of  New  Mexico,  the  said  board 
of  county  commissioners  and  probate  judge,  by  the  means  afore- 
said, attempted  to  create  and  contract  an  indebtedness  of  the  said 
county  after  the  SOth  day  oi  July,  a.  d.  i855,  although,  at  the  time 
of  such  attempt,  and  before  the  creation  and  contraction  of  any 
pretended  indebtedness  of  the  said  county  thereunder,  the  indebt- 
edness of  the  said  county  existing,  outstanding,  far  exceeded  yi7«r 
per  centum  of  the  value  of  the  taxable  property  within  such  county, 
as  ascertained  by  the  last  assessment  in  the  said  county  for  territo- 
rial and  county  taxes,  previous  to  the  said  attempt,  and  previous  to 
the  incurring  of  such  pretended  indebtedness  thereunder;  and,  with 
like  intent,  the  said  board  of  county  commissioners  and  probate 
judge  fraudulently  caused  the  said  so-called  warrants,  to  the  aggre- 
gate amount  oi  fifty  thousand  AoWzx'a  principal  aforesaid,  to  be  ante- 
dated so  as  to  appear  on  their  face  to  have  been  issued  on  the  1st 
day  of  July,  1S86,  prior  to  the  passage  of  the  said  act  of  congress, 
and  inserted,  or  caused  to  be  inserted,  in  the  said  so-called  warrants, 
a  recital  or  declaration  that  the  same  were  authorized  and  issued  for 
the  completion  of  the  erection  of  a  court-house,  in  order,  falsely  and 
fraudulently  thereby,  to  make  it  appear  that  the  said  so-called  war- 
rants were  not  authorized  or  issued  in  anticipation,  for  the  purpose,  of 
providing  funds  for  the  commencement  and  original  erection  of  a  court- 
house, but  for  the  mere  completion  of  a  court-house  already  begun. 

And  your  orator  further  shows  that  there  is  not,  and  there  never 
has  been,  in  existence  any  special  statute  applicable  to  the  said 
county  of  Santa  Fe  or  other  law  of  the  said  territory,  general  or 
special,  authorizing  the  counties  of  said  territory  or  the  said  county 
of  Santa  Fe,  or  the  said  board  of  county  commissioners  and  probate 
judge,  or  either  thereof,  to  issue  or  sell  or  dispose  of,  in  the  open 
market,  or  by  private  bargain,  for  money  loaned  or  advanced,  or  at 
a  discount,  any  instruments,  obligations,  or  contracts  of  the  form  or 
nature  of  the  said  so-called  warrants  and  coupons,  or  any  other 
negotiable  instruments  whatsoever,  either  for  the  purpose  of  the 
erection  of  a  court-house,  or  for  the  purpose  of  the  completion  of 
the  erection  of  a  court-house,  or  for  the  furnishing  of  a  court-house; 
and  that  the  only  warrants  or  other  like  obligations  which,  prior  to 
the  said  act  of  congress,  the  said  county  of  Santa  Fe,  or  any  ofificial 
authority  thereof,  was  authorized  by  law  to  execute  or  issue  for  any 
such  or  like  purpose,  werenonnegotiable  instruments,  merely  import- 
ing on  their  face  an  order  on  the  treasurer  of  the  said  county  to  pay 
to  the  payee  therein  named  the  amount  of  the  existing  indebtedness 
of  the  said  county  to  the  said  payee,  and  the  same  were  merely  of 
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the  nature  of  orders  on  the  treasurer  of  the  said  county  to  pay  such 
prior  and  existing  indebtedness  out  of  appropriate  county  funds- 
and  such  warrants,  when  authorized  by  law,  have  never  been  the 
lawful  subject  of  negotiation  or  sale  by  or  under  the  authority  of 
the  said  county,  and  have  never  been  and  are  not  issuable  at  any 
discount  whatever.  ■' 

And  your  orator  further  shows  that,  unless  restrained  by  the 
process  of  this  court,  the  said  collector,  by  virtue  of  the  said  tax 
levy  and  warrant,  will  proceed  to  advertise  and  offer  for  sale  the  tax- 
able real  estate  within  the  said  county  belonging  to  your  orator  and 
the  other  tax-payers  of  the  said  county,  upon  their  refusal  to  pay 
the  said  item  of  thirteen  cents  on  each  one  hundred  dollars  so  levied 
as  aforesaid,  and  pursuant  to  the  provisions  of  the  revenue  law  of 
the  said  territory,  the  said  collector,  after  such  advertisement,  will 
proceed  to  sell,  at  public  auction,  the  said  real  estate,  including  the 
aforesaid  tract  of  land  of  your  orator,  and,  in  conformity  with  the 
said  provisions,  will  execute  and  deliver  to  the  purchaser  or  pur- 
chasers at  such  sale  deeds  of  conveyance  of  such  real  estate,  import- 
ing upon  their  face,  by  virtue  of  the  said  provisions,  the  presumption 
and  prima  facie  evidence  in  all  courts  in  the  said  territory  in  all  con- 
troversies and  suits  in  relation  to  the  right  of  such  purchasers,  their 
heirs  and  assigns,  to  the  land  thereby  conveyed,  of  the  following 
facts,  to  wit:  (i)  That  the  real  estate  conveyed  was  subject  to  tax- 
ation for  the  year  or  years  stated  in  the  deed;  (2)  that  the  taxes 
were  not  paid  at  any  time  before  the  sale;  (3)  that  the  real  estate 
conveyed  had  not  been  redeemed  from  the  sale  at  the  date  of  the 
deed;  (4)  that  the  property  had  been  listed  and  assessed  at  the  time 
and  in  the  manner  required  by  law;  (5)  that  the  taxes  were  levied 
according  to  law;  (6)  that  the  property  was  advertised  for  sale  in 
the  manner  and  for  the  time  required  by  law;  (7)  that  the  property 
was  sold  for  taxes  as  stated  in  the  deed ;  (8)  that  the  grantee  named 
in  the  deed  was  the  purchaser,  or  the  heir  at  law,  or  the  assignee  of 
the  purchaser;  and  (9)  that  the  sale  was  conducted  in  the  manner 
provided  by  law. 

And  your  orator  further  avers  that  by  means  of  the  premises,  and 
of  such  apprehended  proceedings,  sales,  and  conveyances  on  the 
part  of  said  collector,  a  cloud  will  be  created  on  the  title  of  your 
orator's  said  tract  of  land,  as  well  as  on  the  title  of  other  taxable 
real  estate  in  the  said  county. 

And  your  orator  further  shows  that  there  is  no  adequate  remedy 
at  law  in  the  premises;  that,  unless  this  court  will  interpose  therein 
by  virtue  of  its  equitable  jurisdiction,  a  multiplicity  of  suits  will  arise, 
as  your  orator  is  advised,  between  your  orator  and  the  said  other  tax- 
payers and  the  said  collector  and  the  said  board  of  county  commis- 
sioners, and  great  expense  and  unnecessary  annoyance  and  litigation 
will  ensue,  not  only  to  your  orator  and  other  tax-payers  concerned, 
but  also  to  the  said  county,  and  to  the  officers  engaged  in  the 
administration  of  its  financial  affairs ;  whereas,  if  this  honorable  court, 
the  premises  considered,  shall  declare  the  invalidity  of  the  said  tax 
levy  and  warrant,  and  of  the  said  resolutions,  and  other  proceedings 
antecedent  thereto,  so  far  as  respects  the  said  pretended  indebted- 
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ness  and  the  said  unlawful  item  of  the  said  tax  levy,  and  shall  elimi- 
nate the  said  unlawful  item  from  the  said  tax  levy  and  the  said  war- 
rants, and  shall  prevent  the  inclusion  by  the  said  board  of  county 
commissioners  in  its  future  levy  of  taxes  in  the  said  county  of  all 
items  intended  for  the  payment  of  the  said  pretended  indebtedness, 
or  of  any  interest  accrued  or  to  accrue  thereon,  the  collection  of 
taxes  in  the  said  county  will  be  relieved  of  the  embarrassment  and 
fraud  herein  complained  of,  and  of  the  delay  and  litigation  occasioned 
thereby,  and  the  remainder  and  lawful  part  of  the  said  taxes  will  be 
more  readily  paid  to  the  public  convenience.  In  tender  considera- 
tion of  the  premises,  and  inasmuch  as  your  orator  is  without  remedy 
therein  at  and  by  the  strict  rules  of  the  common  law,  he  refers  all 
these  matters  and  grounds  of  complaint  to  your  honor's  court  in 
chancery,  wherein  the  same  are  properly  cognizable  and  relievable, 
and  prays  that  the  said  board  of  county  commissioners  of  the  county 
of  Santa  Fe^  Francisco  Chavez,  sheriff  and  ex-officio  collector  of  the 
said  county,  and  Nicolas  Garcia,  treasurer  of  the  said  county,  be 
made  defendants  in  this  bill  of  complaint,  with  the  proper  process  to 
bring  them  before  the  court;  that  they  be  required  to  answer  all  and 
singular  the  charges,  allegations,  and  statements  of  this  bill  without 
oath,  an  answer  under  oath  being  hereby  expressly  waived;  that,  by 
the  decree  of  the  said  court  herein  to  be  pronounced,  it  may  be 
declared  and  decreed  that  the  %2d^  fifty  instruments  or  obligations,  or 
so-called  "warrants, "  and  all  coupons,  or  so-called  *'  interest  warrants  " 
at  any  time  thereto  attached,  and  the  pretended  indebtedness  of  the 
said  county  thereby  evidenced,  and  all  the  resolutions  and  proceedings 
of  the  said  the  board  of  county  commissioners  of  the  county  of  Santa 
Fe,  and  the  said  probate  judge  of  the  said  county,  or  either  thereof, 
purportng  to  create  or  authorize  the  said  indebtedness  or  any  other 
indebtedness  for  the  erection  of  a  court-house  in  the  said  county, 
or  for  the  furnishing  thereof,  are  all  and  singular  fraudulent,  void, 
and  of  no  effect,  as  against  the  said  county  or  the  tax-payers  thereof, 
or  of  the  taxable  property  within  the  said  county;  that  the  said  tax 
levy  so  made  in  the  year  x2>86  is  void  as  to  the  said  item  contained 
therein  of  thirteen  cents  for  each  one  hundred  dollars  of  said  assessed 
property,  purporting  to  be  levied  for  the  payment  of  interest,  evi- 
denced by  the  said  so-called  warrants  and  coupons;  that  the  said  war- 
rants, and  all  proceedings  by  the  said  collector  for  the  enforcement 
and  collection  thereof,  are  void  in  respect  of  so  much  thereof  as 
relates  to  the  said  item  of  tax ;  that  the  said  tax  of  thirteen  cents  on 
every  hundred  dollars  aforesaid  is  fraudulent  and  void,  and  a  cloud 
on  the  taxable  real  estate  within  the  said  county,  and  specially  is  a 
cloud  on  the  title  of  your  orator's  above  described  tract  of  land,  and, 
further,  that,  by  the  said  decree,  the  said  board  of  county  commis- 
sioners may  be  perpetually  restrained  and  enjoined  from  making, 
issuing,  delivering,  negotiating,  selling,  or  disposing  of  any  further 
obligations,  instruments,  contracts,  warrants,  bonds,  or  other  evi- 
dences of  debt  in  the  sum  of  twenty-five  thousand doWars,  or  in  any  sum 
whatever,  whereby  the  said  county  may  be,  or  may  be  made  to 
appear  to  be,  chargeable  or  responsible  for  the  payment  of  any  sum 
of  money  for  the  erection  of  a  court-house,  or  for  the  completion  of 
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the  erection  of  a  court-house,  or  for  the  furnishing  of  a  court-house 
under  the  assumed  authority  or  by  virtue  of  any  resolution  or  pro- 
ceedings hereinbefore  mentioned  or  referred  to,  or  by  reason  of  any 
resolution  or  other  proceedings  whatever  which  may  be  taken 
approved,  adopted,  or  sanctioned  by  the  said  board  of  county  com- 
missioners or  probate  judge,  or  either  thereof,  at  any  time  now  or 
hereafter,  when  or  while  the  lawful  existing  indebtedness  of  the  said 
county  does  or  shall  exceed /<?z<r  per  centum  on  the  value  of  the  tax- 
able property  within  such  county,  as  ascertained  by  the  last  assess- 
ment for  territorial  or  county  taxes  next  previous  to  any  action 
past  or  future,  in  the  premises,  by  the  said  county  authorities,  or 
any  thereof;  and,  further,  that  the  said  defendant,  Nicolas  Garcia^  as 
treasurer  of  the  said  county,  may  be  perpetually  restrained  and 
enjoined  in  like  manner  from  paying  out  of  any  funds  in  his  hands 
as  such  treasurer  the  said  so-called  warrants  and  coupons,  or  any 
part  thereof,  or  any  other  like  instruments  or  evidences  of  debt;  and, 
further,  that  the  said  defendant,  Francisco  Chavez^  collector  of  the 
said  county,  may  be  perpetually  restrained  and  enjoined  in  like  man- 
ner from  enforcing  or  collecting  as  against  the  tax-payers  of  the 
said  county,  and  the  taxable  property  therein  situate,  and  especially 
against  your  orator  and  his  property,  so  much  of  the  said  tax  levy  as 
relates  to  and  attempts  to  impose  the  said  fraudulent  and  unlawful 
item,  to  wit,  the  said  thirteen  cents  on  every  one  hundred  dollars  of 
the  assessed  value  of  his  said  property;  and  further,  that  your  ora- 
tor and  such  tax-payers  as  may  come  into  this  suit,  and  contribute 
to  the  expense  thereof,  may  have,  not  only  the  relief  above  prayed, 
but  such  further  and  other  relief  as  may  be  just  and  equitable  in  the 
premises,  together  with  their  costs  in  this  behalf;  and  also  that, 
pending  this  suit,  the  said  defendants,  and  each  of  them,  may,  by  writ 
of  injunction  to  be  issued  herein,  under  the  seal  of  the  said  court,  be 
restrained  and  enjoined  in  the  several  respects  wherein  a  perpetual 
injunction  is  hereinbefore  prayed.  May  it  please  your  honor  to  grant 
unto  your  orator  the  writ  of  subpoena  to  be  directed  to  the  board  of 
county  commissioners  of  the  county  of  Santa  Fe,  Francisco  Chavez, 
sheriff  and  ex-officio  collector  of  the  county  of  Santa  Fe,  and 
Nicolas  Garcia,  treasurer  of  the  county  of  Santa  Fe,  thereby  com- 
manding them,  and  every  one  of  them,  at  a  certain  day,  and  under  a 
certain  penalty,  therein  to  be  specified,  personally  to  be  and  appear 
before  your  honor  in  this  honorable  court;  and  then  and  there  to 
answer  all  and  singular  the  premises  aforesaid,  and  to  stand  to  and 
perform  and  abide  such  order,  direction,  and  decree  therein  as  to 
your  honor  shall  seem  meet;  and  your  orator  will  ever  pray,  etc. 
[{Signature  arid  verification  as  in  Form  No.  4284.)Y 

7.  Petition  to  Recover  Back  Tax  Paid. 

Form  No.  19836. 

(Precedent  in  Ratterman  v.  American  Express  Co.,  49  Ohio  St.  608.)* 

1.  The  matter  to  be  supplied  within  2.  A  demurrer  to  this  petition  was 
[  ]  will  not  be  found  in  the  reported  overruled  and  a  judgment  in  favor  of 
case.  the  plaintiff  was  affirmed. 
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[(  Title  of  court  and  cause  as  in  Form  No.  5929.) 

The  plaintiff  says:]^ 

The  plaintiff  is  a  joint  stock  association  duly  organized  and  exist- 
ing under  the  laws  of  the  state  of  New  York.  The  defendant,  Frank 
Batterman,  is,  and  at  the  times  hereinafter  mentioned,  was  treasurer 
of  Hamilton  county,  Ohio. 

The  principal  office  of  the  plaintiff  is,  and  during  the  time  herein- 
after mentioned  was,  in  the  city  of  New  York.  During  said  time,  it 
has  been,  and  now  is,  engaged  in  the  express  business,  and  is  an 
express  company  within  the  meaning  of  the  Revised  Statutes  of  Ohio, 
sec.  2777,  with  an  office  in  the  city  of  Cincinnati  d^xidi  Other  points  in 
said  county,  and  doing  an  express  business  between  said  offices 
in  said  county  and  other  points  in  the  state  of  Ohio.,  and  in  other 
states. 

Plaintiff's  horses,  wagons,  furniture  and  other  property  in  the  state 
have  been  and  are  taxed  like  other  property  in  said  state. 

In  the  month  of  May^  1886,  the  plaintiff  delivered  to  the  auditor  of 
said  county  a  statement,  as  required  by  Rev.  Stat.  Ohio,  sec.  2778, 
showing  the  receipts  of  said  plaintiff  in  said  county  for  the  year  next 
preceding,  in  the  carrying  on  of  its  said  business,  which  said  gross 
receipts  amounted  to  the  sum  of  ^1,776.00,  a  large  portion  of  which 
was  for  business  done  by  the  plaintiff  between  its  offices  in  said  county 
and  points  outside  of  the  state  of  OAio.  That  is  to  say,  said  receipts 
were  largely  for  business  and  transportation  pertaining  to  commerce 
between  the  states,  and  not  for  business  and  transportation  between 
different  points  within  the  state  of  0/iio.  And  thereupon,  said 
auditor  assessed  a  tax  on  said  receipts  for  said  year  amounting  to 
^805.84-  And  the  defendant  required  the  plaintiff  to  pay  the  same; 
and  the  plaintiff  did  make  payment  thereof,  to-wit:  07te-kal f  thev&of^ 
Pf02.92,  on  December  20,  1S86,  and  a  like  amount  on  June  20, 
iS87. 

At  the  time  of  making  said  payment,  the  plaintiff  duly  pro- 
tested against  paying  said  tax,  on  the  ground  that  the  same  was 
unlawful  and  in  violation  of  the  Constitution  of  the  United  States. 
And  said  payment  was  made  by  the  plaintiff  to  avoid  the  penalties, 
disabilities  and  punishments  provided  by  Revised  Statutes,  Ohio, 
sec.  2843,  which  the  defendant  would  otherwise  have  enforced, 
to  the  interference,  stoppage  and  destruction  of  the  plaintiff's 
business. 

The  plaintiff  says  that  said  taxes  so  assessed  against  it  and  paid 
by  it  under  protest,  were  illegal  and  void  and  in  violation  of  the  Con- 
stitution of  the  United  States;  and  it  prays  to  recover  from  the 
defendant  said  sum  of  $805.84,  with  interest  on  one-half  thereof  from 
December  20,  1S86,  and  on  one-half  thereof  from  /une  20,  iS87, 
and  for  its  costs,  and  for  all  other  relief  to  which  it  may  be 
entitled. 

[(^Signature  a7id  verification  as  in  Form  No.  5929.y\^ 

1.  The  matter  enclosed  by  and  to  be  2.  The  matter  to  be  supplied  within 
supplied  within  [  ]  will  not  be  found  in  [J  will  not  be  found  in  the  reported 
the  reported  case.  case. 
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8.  Complaint  to  Recover  Money  Applied  by  Town  for  the 
Payment  of  a  Tax  Illeg-ally  Raised. 

Form  No.  19837. 

(Precedent  in  Horn   v.  New  Lots,  (Ct.  App.)  9  Abb.  N.   Cas.  (N.  Y.)  115,  note).' 

[(  Title  of  court  and  cause  as  in  Fortn  No.  5926. ) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  :)]2 

I.  That  on  or  about  the  sixtA  day  of  December,  iS70,  William  S. 
Horn,  the  husband  of  this  plaintiff,  departed  this  Ufe,  being  an 
inhabitant  of  the  city  of  New  York,  seised  and  possessed  of  the 
following  described  real  property,  with  the  appurtenances;  that  is  to 
say:  (^Here  follows  description  of  pre?nises^. 

II.  That  the  said  Williatn  S.  Horn,  in  and  by  his  last  will  and  testa- 
ment, bearing  date  the  ninth  day  of  April,  i869,  gave,  devised  and 
bequeathed  unto  the  plaintiff  all  the  property,  real  and  personal,  of 
which  he  should  die  possessed,  including  the  real  property  herein- 
before particularly  described. 

III.  That  the  said  will  was  on  or  about  the  third  day  oi  August,  iB71, 
duly  proved  before,  and  admitted  to  probate  by  the  surrogate  of  the 
county  of  Ne7i>  York,  of  which  county  said  testator  was  an  inhabitant 
at  the  time  of  his  death,  as  aforesaid,  and  recorded  in  the  ofifice  of 
the  said  surrogate,  in  book  202  of  Wills,  page  llfS. 

IV.  That  the  real  property  hereinbefore  particularly  described, 
was,  at  the  death  of  the  testator,  incumbered  by  a  mortgage  to 
secure  payment  of  tzco  thousand  doWurs  and  interest,  dated  fanuary 
nth,  1B66,  theretofore  executed  and  delivered  to  one  Daniel  W. 
Broiun  by  one  Charlotte  Anne  Pickersgill,  the  grantor  of  said  testator 
William  S.  Horn,  and  recorded  in  the  office  of  the  register  of  the 
county  of  Kings,  in  liber  631  of  Mortgages,  page  529,  on  the  twenty- 
sixth  day  oi  January,  1S66,  which  said  mortgage  and  the  bond 
accompanying  the  same  were,  at  the  time  of  the  death  of  the  said 
testator,  held  and  owned  by  one  Harvey  S.  Easton. 

V.  That  after  the  death  of  said  testator,  in  or  about  the  month 
of  October,  iS71,  the  said  Harvey  S.  Easton  commenced  an  action  in 
the  Supreme  Court  in  the  county  of  Kings,  for  the  foreclosure  of  the 
above  mentioned  mortgage. 

VI.  That  such  proceedings  were  had  in  said  action,  that  judgment 
of  foreclosure  and  sale  was  rendered,  and  afterwards,  and  on  or 
about  the  third  day  of  May,  \B12,  the  said  mortgaged  premises  were 
sold,  pursuant  to  the  judgment  of  the  court,  by  or  under  th^ 
direction  of  John  H.  Bergen,  Esq.,  referee,  duly  appointed  for  that 
purpose. 

VII.  That  thereafter  and  on  or  about  the  eighteenth  day  of  January, 
1 875,  the  said  referee  filed  in  the  office  of  the  clerk  of  the  county  of 
Kings  his  report  of  sale,  whereby  it  appeared,  and  the  fact  was  that 
after  paying  the  amount  due  the  plaintiff  in  said  action,  and  makmg 

1.  This  complaint  was  held  sufficient,     supplied  within  [J  will  not  be  found 

2.  The  matter  enclosed  by  and  to  be     in  the  reported  case. 
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other  payments  directed  by  the  judgment,  there  remained  a  surplus 
of  two  thousand  four  hu}idred  and  ninety-seven  dollars  and  eighteen 
cents. 

VIII.  That  pursuant  to  an  order  of  the  court  the  said  surplus  was, 
on  t\\Q  fourth  day  oi  January,  iS73,  deposited  by  the  said  referee 
with  the  clerk  of  the  county  of  Kings. 

IX.  That  thereafter  and  on  or  about  the  first  day  of  February, 
1 87^,  George  W.  Palmer,  then  collector  of  the  defendant,  the  town 
of  New  Lots,  as  such  collector,  took,  collected  and  received  from 
said  surplus  moneys  the  sum  of  twenty-one  hundred  and  ninety-seven 
dollars  and  eighty-two  cents,  under  color  of  a  warrant  issued  to  him 
by  the  supervisors  of  the  county  of  Kings,  and  to  satisfy  an  assess- 
ment or  pretended  assessment  against  the  real  property  first  herein- 
before described,  for  the  expense  of  regulating,  grading,  graveling, 
curbing  and  guttering  Atlantic  avenue,  in  the  town  of  New  Lots,  and 
of  the  expense  of  cross-walks  thereon,  some  or  all,  under  and 
pursuant  to  an  act  of  the  legislature  of  the  state  of  New  York, 
entitled  "  An  act  to  lay  out,  open  and  grade  Atlantic  avenue,  in  the 
town  of  New  Lots,  Kings  county,"  passed  April  i6th,  1869,  and  the 
acts  amendatory  thereof  and  in  addition  thereto. 

X.  That  the  provisions  in  said  act  and  acts,  for  said  assessment 
and  the  assessments  levied  thereunder,  including  the  assessment  or 
pretended  assessment  aforesaid,  are  in  violation  of  the  constitution 
of  the  state  of  New  York,  and  wholly  void. 

XI.  That  the  said  sum  of  %2,197.82  so  taken  and  received  by 
the  collector  as  aforesaid,  belonged  to,  and  was,  and  still  is  the 
property  of  the  plaintiff;  and  was  taken  and  received  without  the 
knowledge  or  consent  of  the  plaintiff,  and  without  any  notice  to 
her. 

XII.  That  afterwards  and  prior  to  the  first  da.y  oi  August,  iS76, 
but  at  what  particular  date  the  plaintiff  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  the  said  George  W.  Palmer,  as  col- 
lector as  aforesaid,  without  the  knowledge  or  consent  of,  or  any 
notice  to  the  plaintiff,  paid  over  the  said  sum  of  %2,1911.82  to  the 
county  treasurer  of  Kings  county,  to  the  credit  of  the  defendant,  on 
account  of  the  assessment  aforesaid,  and  after  such  payment  the 
said  sum  was,  without  the  knowledge  or  consent  of,  or  any  notice 
to  the  plaintiff,  applied  to  the  payment  of  certain  bonds  issued  in 
behalf  of  the  defendant,  the  town  of  New  Lots,  pursuant  to  law,  and 
valid  obligations  of  said  town,  and  issued  as  provided  in  the  acts 
aforesaid,  and  in  conformity  therewith. 

XIII.  That  the  defendant  has  wrongfully  taken  and  received, 
without  the  knowledge  or  consent  of  the  plaintiff,  the  aforesaid  sum 
of  twenty-one  hufidred  and  ninety-seven  dollars  and  eighty-two  cents,  the 
property  of  the  plaintiff,  and  applied  the  same  to  its  own  use, 
and  has  wholly  failed  and  neglected  to  pay  over  the  same  to  the 
plaintiff. 

Wherefore  \{concluding  as  in  Form  No.  5926).Y 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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IV.  ORDER  TO  SHOW  CAUSE  WHY  MANDAMUS  SHOULD  NOT  ISSUE 
TO  PERMIT  RELATOR  TO  EXAMINE  TAX-BOOKS  AND  ASSESS- 
MENT-ROLLS. 

Form  No.  i  9838.' 

Supreme  Court,  County  of  Netv  York. 

The  People  of  the  State  of  New  York  ex  ret.  William  R.  Hearst 

vs. 

Thomas  L.  Feitner,  Edward  C.  Skeehy,  Arthur  C.  Salmon,  Thomas  /. 

Patterson  and  Ferdinand  Levy. 

On  reading  the  annexed  petition  of  William  H.  Hearst  and  the 
affidavit  of  Benjamin  F.  Foster,  both  verified  y^wz^ary  IJf.,  igOl,  on 
motion  of  Einstein  6^  Towfisend,  attorneys  for  the  relator,  it  is 

Ordered,  that  Thomas  L.  Feitner,  Edward  C.  Sheehy,  Arthur  C. 
Salmon,  Thomas  /.  Patter soti  and  Ferdinand  Levy,  constituting  the 
Commissioners  and  Department  of  Taxes  and  Assessments  in  the 
city  of  New  York,  show  cause  before  one  of  the  Judges  of  this  Court 
at  a  special  term,  Part  /,  thereof,  to  be  held  in  the  County  Court  House 
in  the  borough  of  Manhattaji,  on  the  15th  day  oi  January,  i<)01,  at  the 
opening  of  court  on  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  a  writ  of  peremptory  mandamus  should  not  issue  herein 
under  the  hand  and  seal  of  this  court,  directed  to  the  above  named 
respondents,  requiring  them  to  permit  the  relator  and  his  attorneys  to 
have  access  to  the  books,  maps,  assessment-rolls,  files  and  records  per- 
taining to  the  Department  of  Taxes  and  Assessments  of  the  munici- 
pality of  the  city  of  New  York,  and  in  particular,  the  books  called 
"  The  Annual  Record  of  the  Assessed  Valuation  of  Real  and  Personal 
Estate,  Borough  of  Manhattan,"  in  which  are  entered  the  assessed 
valuation  of  such  property  within  the  limits  of  the  borough  of  Man- 
hattan for  the  year  igOl,  also  the  books  of  said  department  known 
as  "  The  Annual  Record  of  the  Assessed  Valuation  of  Real  and  Per- 
sonal Estate  of  Corporations,"  in  which  are  entered  the  assessed 
valuation  of  their  property  within  the  limits  of  the  borough  of  Mati- 
hattan  for  the  year  \g01,  kept  in  the  main  office  of  said  department, 
and  why  your  petitioner  should  not  have  such  other  and  further 
relief  as  may  be  just  and  proper  in  the  premises. 

Service  of  this  order  upon  any  member  of  the  Department  of 
Taxes  and  Assessments  before  10  o'clock  A.  m.  ovl  January  15,  19OI, 
shall  be  deemed  good  and  sufficient  service  thereof. 

•  James  A.  Blanchard,  J.  S.  C. 

Dated  New  York,  January  11^,  igOl. 

V.  PROCEEDING  TO  RECOVER  ON  COLLECTOR'S  BOND. 
Form  No.  19839. 

(Precedent  in  State  v.  Seibert,  148  Mo.  409.)* 
[{Title  of  court  and  cause  as  in  Form  No.  5921.)]^ 

1.  This  order  was  copied  from  tlie  3.  The  matter  to  be  supplied  within 
records  in  the  case.  [  ]  will  not  be  found  in   the  reported 

2.  This  petition   was  held  sufficient  case. 
against  demurrer. 
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The  plaintiff  states  that  at  the  general  election  held  in  the  State 
of  Missouri  on  the  8th  day  of  November,  i893,  he  was  elected  to  the 
office  of  State  Auditor  for  the  period  oi  four  years  from  the  ninth 
day  oi  January,  \WS\  that,  as  such  officer,  he  institutes  this  action. 
The  defendant,  Z>d;z'/^  j9.  Seibert,  on  the  Iith  day  oi  Nove?nber,  i890, 
was  elected  to  the  office  of  Collector  of  the  Revenue  within  and  for 
the  county  of  Cape  Girardeau,  State  of  Missouri,  for  a  period  of  two 
years,  ending  Mareh  1,  i893.  On  the f/teenth  day  oi  November,  i890, 
the  said  David  B.  Seibert,  as  principal,  with  F.  Tiedeman,  Sam.  £>. 
Williams,  IV.  C.  Cracraft,  Eli  Abernathy,  Joseph  W.  Williams,  W.  H. 
Miller,  T.  A.  Wilson,  George  Seibert,  J.  C.  Thompson,  Peter  Powell,  R.  P. 
Wilson  and  L.  H.  JDavis,  as  sureties,  made  in  duplicate  and  delivered 
respectively  to  the  clerk  of  the  County  Court  of  Cape  Girardeau 
county  and  to  the  State  Auditor,  a  bond  or  obligation  in  writing  in 
the  sum  of  seventy-five  dollars,  of  which  the  following  is  a  copy: 

**  Know  all  men  by  these  presents,  that  we,  David  B.  Seibert,  as 
principal,  and  F.  Tiedeman,  Sam.  D.  Williams,  W.  C.  Cracraft,  Eli 
Abernathy,  Joseph  W.  Williams,  W.  H.  Miller,  T.  A.  Wilson,  George 
Seibert,  J  C.  Thompson,  Peter  Powell,  R.  P.  Wilson  and  L.  H.  Davis, 
as  securities,  are  held  and  firmly  bound  unto  the  state  of  Missouri  in 
the  sum  of  seventy-five  thousand  dollars,  for  the  payment  of  which  we 
hereby  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  The  condition  of  the 
above  bond  is  such,  however,  that  whereas  the  said  David  B.  Seibert 
was,  on  the  fourth  day  of  November,  i890,  duly  elected  to  the  office 
of  Collector  of  the  Revenue  within  and  for  the  county  of  Cape 
Girardeau,  in  the  State  of  Missouri,  and  has  been  duly  commissioned. 
Now,  therefore,  if  the  said  David  B.  Seibert  shall  faithfully  and 
punctually  collect  and  pay  over  all  state,  county  and  other  revenue 
for  the  two  years  next  ensuing  the  first  day  of  March,  i891,  and  in 
all  things  faithfully  perform  all  the  duties  of  his  said  office  of  col- 
lector, according  to  law,  then  this  bond  to  be  void;  otherwise  to 
remain  in  full  force  and  effect." 

A  certified  copy  of  said  bond,  with  the  names  of  the  principal  and 
sureties  and  all  the  indorsements  thereon,  as  the  same  appears  of 
record  in  the  office  of  the  State  Auditor,  is  herewith  filed  and  marked 
Exhibit  "^." 

On  the  seventeenth  day  of  Decetnber,  i890,  said  bond  was  approved 
by  the  County  Court  of  Cape  Girardeau  county,  and  on  the  nineteenth 
day  of  December,  i890,  the  same  was  approved  by  the  State  Auditor; 
the  defendant,  David B.  Seibert,  thereupon  entered  upon  the  discharge 
of  the  duties  of  the  office  of  Collector  of  the  Revenue  of  said  county, 
and  was  discharging  the  same  at  the  time  of  his  failure  and  refusal 
to  pay  certain  moneys  collected  by  him  into  the  state  treasury  as 
hereinafter  particularly  set  forth.  State  taxes  were  levied  in  Cape 
Girardeau  county  for  the  years  \891  and  \892  against  the  Cape 
Girardeau  Southwestern  Ry.  Co.,  as  follows: 

For  state  revenue %n5  11 

For  state  interest 87  66 

And  against  the  St.  Louis,  Cape  Girardeau  and  Fort  Smith  Ry.  Co.,  as 
follows: 
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State  revenue. . 'klSl  8'^ 

State  interest ',.'.'.'.'..'.'.'"       87  88 

making  a  total  of  $^^.57  state  taxes 'I'eVied*  in  said 'county  for  the 
years  aforesaid.  Said  taxes  so  levied  were  properly  entered  upon 
the  text-book  for  said  years,  and  were  delivered  to  said  collector 
and  he  was  charged  with  the  same;  that  said  taxes  were  collected  by 
said  collector,  and  that  he  has  failed  and  refused  to  pay  the  same 
mto  the  state  treasury  as  required  by  law.  Plaintiff  states  that  by 
reason  of  defendant  David B.  Seiberfs  failure  to  pay  said  money  into 
the  state  treasury,  he,  with  his  sureties  aforesaid,  have  become  liable 
to  the  State  oi  Missouri  \xv  the  said  swxxx  oi  four  hundred  and  eighty- 
two  dollars  and  thirty-seven  cents. 

Wherefore  plaintiff  prays  judgment  against  the  defendants  herein 
for  seventy-five  thousand  dollars,  the  penalty  of  said  bond,  and  that 
execution  issue  against  defendants  ior  four  hundred  and  eighty-two 
dollars  and  thirty-seven  cents,  the  damage  aforesaid,  and  for  costs. 

[(^Signature  of  attorney  as  in  Form  No.  5921.)y 


VI.  Proceeding  for  penalty  for  Giving  false  Schedule. 

Form  No.  19840.' 

State  of  Illinois,  )  In  the  Circuit  Court,  to  the  April  term,  a.  d. 

County  of  Pike.  \  ^^-  i899. 

The  People  of  the  State  of  Illinois,  on  Complaint  of  ^ 
the  County  of  Tike,  by  its  Board  of  Supervisors,     I  t-)  t  *. 

Isaac  Strauss.  \ 

The  people  of  the  State  of  Illinois,  on  the  complamt  of  the  county 
of  Tike,  in  said  State,  here  made  by  its  board  of  supervisors,  by 
A.  Clay  Williams,  State's  Attorney  for  said  county,  and  William 
Mumford,  attorneys  for  plaintiff,  complain  of  the  defendant,  Isaac 
Strauss,  that  he  render  unto  the  plaintiff  the  sum  of  ^,000,  debt. 

For  that,  whereas,  heretofore,  to  wit,  on  and  before  \.\it  first  day 
of  May,  A.  D.  \%98,  and  continuously  thereafter,  until,  to  wit,  on  and 
after  \\\t  first  day  oi  July,  a.  d.  \W8,  in  the  town  of  Pittsfield,  at  the 
county  aforesaid,  he,  the  said  defendant,  and  o^a^  Jacob  Strauss,  con- 
stituted and  composed  a  firm  and  partnership,  then  and  there  doing 
business  under  the  firm  name  and  style  of  Strauss  &*  Bro.,  and  were 
by  that  name  then  commonly  known  and  called. 

And,  whereas,  during  all  said  times,  said  firm  and  partnership  did 
business  and  had  its  principal  office  and  place  of  business  at  said 
town  of  Pittsfield,  in  said  county. 

And,  whereas,  said  firm  and  partnership  did,  on  \ht  first  day  of 
May,  A.  D.  \Z98,  at  the  town  of  Pittsfield,  aforesaid,  own,  have, 
possess  and  control  large  amounts  and  sums  of  credits,  to  wit,  namely, 
the  following  described  promissory  notes,  to  wit: 

1.  The  matter  to  be  supplied  within  2.  This  is  the  declaration  in  People 
[]will  not  be  found  in  the  reported  case.     v.  Strauss,  97  111.  App.  47. 
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Dated.  Due.  Amount.  Executed  By.         To  Whom  Payable. 

Oct.  1,  i8c?7.      Oct.  1,  x2,89.     $176.58.  Chas.  E.  Ativood. 

Dorcas  Atwood.  Strauss  &'Bro. 
Dec.  15,  i888.  Dec.  15,  i893.  piOO.OO.  Henry  Beard.  Strauss ^Bro. 
Mar.29,id>98.  Mar.29,i892.  ^500. 00.  Henry  Trout ner. 


and  certain  other  personal  property,  which  were  then  and  there  and 
thereafter  subject,  and  legally  liable  to  be  assessed  and  taxed  in 
said  town  for  said  year,  over  and  in  excess  of  all  legal  deductions 
and  statutory  exemptions,  on  any  and  on  all  accounts. 

And  the  plaintiff,  on  the  complaint  aforesaid,  avers  that  it  then 
and  there  and  thereafter  became  and  was  the  duty  of  said  defendant, 
as  a  member  of  said  firm  and  partnership,  to  make  out  and  deliver 
to  the  assessor  of  said  town,  for  said  year,  upon  being  called  on  by 
the  assessor  for  that  purpose,  a  true  and  correct  list  and  a  schedule 
of  the  amounts  of  all  the  said  credits  and  other  personal  property 
owned,  had,  possessed  and  controlled  by  said  firm  and  partnership, 
on  the^r.r/  day  of  May,  a,  d.  i898,  and  subject  and  legally  liable  to 
be  assessed  for  the  taxes  of  that  year,  over  and  in  excess  of  all  statu- 
tory exemptions  from  assessment  and  legal  deductions.  Plaintiffs 
aver  that  on,  to  wit,  tht  first  day  ol  June,  a.  d.  i898,  ouq  James  Car- 
roll was  then  and  there  the  acting  assessor  in  and  for  said  town,  and 
that  on  said  day  said  assessor  did  then  and  there  call  upon  the  defend- 
ant and  did  then  and  there  require  of  him,  as  a  member  of  said  firm 
and  partnership,  that  he  make  out  a  true  and  correct  statement  of 
the  taxable  property,  according  to  the  statute,  of  said  firm  and 
partnership. 

Yet,  the  plaintiff,  on  the  complaint  aforesaid,  avers  that  said 
defendant  did  not,  nor  did  any  one  for  him,  make  out  and  deliver  to 
the  assessor  such  true  and  correct  list  and  schedule  of  the  amounts 
of  said  credits,  and  other  personal  property,  owned,  had,  possessed 
and  controlled  by  said  firm  and  partnership,  on  the.  first  day  of  May, 
A.  D.  \?>98,  at  said  town,  which  were  subject  and  legally  liable  to  be 
assessed  and  taxed  in  said  town,  for  said  year,  over  and  in  excess  of 
all  legal  deductions,  and  statutory  exemptions,  but  on  the  contrary, 
said  defendant  did,  to  wit,  on  June  first,  a.  d.  i898,  at  said  town, 
make  out  under  oath  and  deliver  to  the  assessor  a  certain  false  and 
fraudulent  list,  schedule  and  statement,  and  none  other,  as  and  of 
the  amounts  of  the  credits  and  other  personal  property  of  said  firm 
and  partnership  owned,  had,  possessed  and  controlled  by  said 
firm  and  partnership,  on  the  first  day  of  May,  a.  d.  j898,  and  subject 
and  legally  liable  to  be  then  assessed  and  taxed  for  said  year,  and  as 
and  of  the  credits  and  other  personal  property  for  the  said  year, 
over  and  in  excess  of  all  the  statutory  exemptions,  and  legal  deduc- 
tions, in  this,  that  said  defendant,  at  the  town  aforesaid,  on,  to  wit, 
June  first,  i898,  made  and  delivered  to  the  assessor  of  such  town, 
for  said  year,  the  said  false  and  fraudulent  list  and  schedule  and 
statement  wherein  and  whereby  the  said  defendant  falsely  and  fraud- 
ulently did  list,  schedule  and  state,  that  said  firm  and  partnership 
did  not  on  May  1,  a.  d.  i898,  own,  have,  possess  and  control,  at  said 
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town,  subject  and  legally  liable  to  be  assessed  and  taxed  in  said 
town  for  said  year,  over  and  in  excess  of  all  statutory  exemptions 
and  legal  deductions,  any  credits  of  any  kind  or  character,  other 
than  bank,  bankers',  etc.,  whereas,  in  truth  and  in  fact,  plaintiff,  on 
the  complaint  aforesaid,  avers  and  charges  that  on  May  first,  a.  d. 
i898,  at  the  town  aforesaid,  said  firm  and  partnership  did  own',  have* 
control  and  possess,  subject  and  legally  liable  to  be  assessed  and 
taxed  in  said  town,  for  said  year,  over  and  in  excess  of  all  statutory 
exemptions  and  legal  deductions,  said  credits  other  than  bank, 
bankers',  etc.,  in  a  large  sum  and  amount,  to  wit,  in  the  sum  and 
amount  and  of  the  value  of  $100,000. 

Wherefore,  the  plaintiff,  on  the  complaint  aforesaid,  avers  and  says 
that  an  action  hath  accrued  to  the  plaintiff,  by  virtue  of  the  statute 
in  such  case  made  and  provided,  to  have  and  recover  of  and  from  the 
defendant,  Isaac  Strauss,  the  sum  of  $2,000;  and  therefore  the  plain- 
tiff, on  the  complaint  aforesaid,  brings  here  its  suit,  etc. 

[{Signature  as  in  Form  No.  6989.)^ 

VII.  Criminal  proceedings  Against  tax-payer. 
1.  For  Failure  to  List  Poll. 

Form  No.  19841.^ 

North  Carolina,  \  Superior  Court. 
Wake  County.     \  January  Term,  xf)00. 

The  jurors  for  the  state  upon  their  oath  present,  that  John  Doe., 
late  of  Wake  county,  on  the  first  day  oi  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  at  and  in  said 
county  of  Wake,  was  a  male  inhabitant  of  the  state  of  North  Carolina, 
over  twenty-one  and  under yf/Vy  years  of  age;  and  was  then  and  there 
a  resident  of  and  in  Wake  Forest  township,  in  the  county  aforesaid; 
and  was  then  and  there  subject  and  liable  under  the  Constitution 
and  laws  of  the  State,  to  a  capitation  tax  of  one  dollar  and  twenty-four 
cents  for  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine  to  be  paid  by  the  said  John  Doe  to  the  state  of  North 
Carolina  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  S2l\<^  John  Doe,  on  tht  first  day  oi  June,  a.  d.  iS99, 
and  on  each  and  every  day  between  the  said  first  day  oi  June  and 
the  first  day  of  October,  a.  d.  i899,  the  same  being  the  first  Monday 
in  said  month,  and  on  the  said^r.f/  day  of  October,  a.  d.  i2,99,  in  the 
county  aforesaid,  did  unlawfully  and  wilfully  omit,  neglect,  refuse 
and  fail  to  give  himself  in  and  list  his  poll  for  taxation,  either  to  and 
before  the  board  of  list  takers  and  assessors  of  said  township  of 
Wake  Forest,  or  to  and  before  the  board  of  commissioners  of  said 
county  of  Wake;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state. 

Andrew  Jackson^  Solicitor. 

1.  The  matter  to  be  supplied  within  2.  North  Carolina.  —  Laws  (1893),  c. 
[  ]  will  not  be  found  in  the  reported  case.     296,  §  28. 
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Form  No.  19842.' 

(Precedent  in  State  v.  Upchurch,  72  N.  Car.  147.)' 

North  Carolina,  \  Superior  Court, 
Wake  County.     \  January  Term,  i875. 

The  jurors  for  the  state  upon  their  oath  present:  That  Charles  D. 
Upchurch,  late  of  Wake  county,  on  the  first  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy-three,  at  and  in 
said  county  of  Wake,  was  a  male  inhabitant  of  the  state  of  North 
Carolina,  over  twenty-one  and  under  7?///  years  of  age,  and  was  then 
and  there  a  resident  of  and  in  Raleigh  township,  in  the  county 
aforesaid;  and  was  then  and  there  subject  and  liable,  under  the  con- 
stitution of  the  state,  to  a  capitation  tax  of  one  dollar  2S).di  five  cents, 
for  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
three,  to  be  paid  by  the  said  Charles  D.  Upchurch  to  the  state  of 
North  Carolina  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Charles  D.  Upchurch,  on  the  said  first  day  of 
April,  A.  D.  i875,  and  on  each  and  every  day  between  the  saidj^r^/ 
day  of  April  and  the  Tth  day  oi  July,  a.  d.  i875,  in  the  county  afore- 
said, did  unlawfully  and  wilfully  omit,  neglect,  refuse  and  fail  to 
give  himself  in  and  list  his  poll  for  taxation,  either  to  or  before  the 
township  board  of  trustees  of  said  township,  or  to  and  before  the 
board  of  commissioners  of  said  county  of  Wake;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 

J.  C  L.  Harris,  Solicitor. 

2.  Fop  Failure  to  List  Property  Subject  to  Taxation. 

Form  No.  19843. 
(Precedent  in  State  v.  Hilgendorf,  23  Ind.  App.  207.)* 

\{Cominencement  as  in  Form  No.  10692. y\^ 

That  on  the  23rd  day  of  April,  iS98,  in  said  county  of  Lake  and 
state  of  Indiana,  one  William  Hilgendorf,  who  was  then  and  there 
over  the  age  of  twenty-tivo  years,  and  of  sound  mind,  and  who  was 
then  and  there  and  for  more  than  t7iw  years  prior  thereto  a  resident 
and  tax-payer  of  jVijrM  township  in  said  county,  being  then  and  there 
requested,  as  required  by  law,  by  William  Emmel,  who  was  then  and 
there  the  duly  elected,  qualified  and  acting  assessor  of  said  North 
township  in  said  county,  as  such  assessor,  to  give  a  true  and  com- 
plete list  of  all  his  taxable  property  then  and  there  owned  by  and  in 
the  possession  of  him,  the  said  Hilgendorf,  and  situate  then  and  there 
in  said  township,  on  \.\\t. first  day  of  April  of  said  year  \W8,  did 
then  and  there  unlawfully  fail,  neglect,  and  refuse  to  give  a  true  list 
of  his  said  property,  and  did  then  and  there  give  and  furnish  to  said 

1.  N'orth  Carolina.  —  Laws  (1893),  c.  3.  This  information  was  held  suf- 
296,  §  28.  ficient. 

2.  This  indictment  was  held  suf-  4.  The  matter  to  be  supplied  within 
ficient,  [  ]  will  not  be  found  in  the  reported  case. 
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assessor  as  a  true  list  of  his  said  property  the  following  list,  to  wit: 
{Here  follmus  the  list  as  furnished),  which  list  was  not  then  and  there 
a  true  list  of  all  the  taxable  property  then  and  there  owned  by  said 
Williain  Hilgendorf  on  said  first  day  of  April,  iS98,  he,  the  said 
William  Hilgendorf,  on  said  i^/ day  of  April,  i898,  having,  and 
having  had,  then  and  there  on  said  1st  day  of  April,  iS98,  owned, 
controlled  and  in  his  possession,  then  and  there  situate,  other  taxable 
property  not  included  in  said  list  so  furnished  as  aforesaid  by  said 
William  Hilgendorf  to  said  William  Etnmel  as  assessor  of  said  North 
township  as  aforesaid,  to  wit:  Thirteen  head  of  cattle  of  the  value 
of  ^20;  one  female  dog  the  tax  upon  which  was  then  and  there 
%S;  which  said  property  was  not  then  and  there  listed  by  s?L\d  Hilgen- 
dorf for  taxation  to  said  Emmel  as  said  assessor.  Contrary  \{con' 
eluding  as  in  Form  No.  10692).  Y- 

3.  Fop  Failure  to  Furnish  List  of  Goods  Furnished. 

Form  No.  19844.^ 

State  of  North  Carolina,  ]  Superior  Court. 
Wake  County.  f  January  Term,  \W9. 

The  jurors  for  the  state  upon  their  oath  present,  ^2.\.  John  Doe,  in 
Wake  county,  on  the ^r^/ day  oi  July,  i8P^,  was  carrying  on  the  busi- 
ness, trade  and  profession  of  a  {stating  business),  between  \.\vt.  first  day 
oi  July,  iS98,  and  the  first  day  oi  January,  iS99,  and  then  and  there 
did  purchase  a  large  quantity  of  goods,  wares  and  merchandise  from 
{stating  nature  of  goods  and  from  7vhom  purchased). 

That  the  said  John  Doe  afterwards  did  unlawfully  and  wilfully 
neglect,  omit  and  refuse  to  deliver  to  the  clerk  of  the  board  of 
county  commissioners  in  and  for  Wake  couhty  a  sworn  statement  of 
the  purchases  so  made  as  above,  within  ten  days  after  \\ve  first  day  of 
January,  iS99,  and  did  unlawfully  and  wilfully  neglect,  omit  and 
refuse  to  pay  to  the  state  of  North  Carolina  the  license  tax  of  eight 
dollars  on  the  gross  amount  paid  for  the  aforesaid  goods,  wares  and 
merchandise  so  purchased  as  aforesaid,  by  the  said  John  Doe,  there 
being  no  tax  upon  the  said  goods,  wares  and  merchandise  other  than 
the  license  tax  of  eight  dollars  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state. 

Andrew  Jackson^  Solicitor. 

4.  For  Failure  to  Pay  Poll-tax. 

Form  No.  19845.* 

(Wis.  Stat.  (1898),  §  1252.) 

State  of  Wisconsin,  Racine  County,  ss. 

John  Doe,  overseer  of  highways  of  road  district  number  10,  of  the 
town  of  Racine,  in  said  county,  being  duly  sworn,  on  oath  says  that 

1.  The  matter  to  be  supplied  within         2.  North  Carolina. — Laws  (1893),  c. 
[  ]  will  not.  be  found  in   the  reported     294,  §  21. 
case.  3.    fF/jc^nxiw. —Stat.  (1898),  §  1252. 
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Richard  Roe  was  assessed  by  the  supervisors  of  said  town  to  pay  a 
poll-tax  for  the  year  \W9,  and  that  his  name  appears  upon  the  list  of 
highway  taxes  assessed  by  said  supervisors  for  said  year,  as  a  person 
liable  to  pay  a  poll-tax  in  said  town  (or  district);  that  such  list,  with 
the  warrant  required  by  law  thereto  annexed,  was  delivered  to  this 
affiant  on  \\i&  first  day  of  May,  i899;  that  said  poll-tax  has  become 
payable  in  money;  that  demand  of  payment  of  said  poll-tax  was  duly 
made  of  the  said  Richard  Roe  by  this  affiant  on  the  tenth  day  of  May, 
\W9\  and  that  more  than  ten  days  have  since  elapsed,  but  that  the 
said  Richard  Roe  has  neglected  (or  refused,  as  the  case  may  be)  to 
pay  the  said  poll-tax,  and  that  this  affiant  is  unable  to  find  goods 
and  chattels  of  the  said  Richard  Roe  sufficient  to  make  the  amount 
thereof  by  distress  and  sale,  as  provided  by  law,  and  therefore  prays 
that  a  warrant  may  be  issued  and  the  said  Richard  Roe  arrested 
and  dealt  with  according  to  law. 

John  Doe. 
Subscribed  and  sworn  to  before  me  t\\\'?>  first  day  oi  June,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

VIII.  Proceedings  against  tax-collector. 

1.  Civil  Proceedings. 

a.  FoF  Failure  to  Collect  Tax. 

Form  No.  19846. 

(Me.  Rev.  Stat.  (1883),  c.  6,  §  158.) 

George  Peabody,  treasurer  of  the  town  of  Liberty,  in  the  county  of 
Waldo,  to  the  sheriff  of  said  county  or  his  deputy.  Greeting: 
Whereas,  William  Blackford,  of  Liberty  aforesaid  {addition),  on  the 
first  day  of  January,  i897,  being  a  collector  of  taxes  granted  and 
agreed  on  by  the  town  aforesaid,  had  a  list  of  assessments  duly 
made  by  the  assessors  of  the  town  aforesaid,  amounting  to  the  sum 
oi  five  hundred  dollars,  committed  to  him  with  a  warrant  under  their 
hands,  directing  and  empowering  him  to  collect  the  several  sums  in 
the  said  assessment  mentioned,  and  pay  the  same  to  the  treasurer  of 
the  town  of  Liberty  aforesaid,  by  the  tenth  day  oi  April,  i897,  but  the 
said  William  Blackford  has  been  remiss  in  his  duty  by  law  required, 
and  has  neglected  to  collect  the  several  sums  aforesaid;  and  there 
still  remains  due  thereof  the  sum  of  one  hundred  and  seventy -five  dol- 
lars, and  the  said  William  Blackford  still  neglects  to  pay  it:  You  are 
hereby,  in  the  name  of  the  state,  required  forthwith  to  levy  the  afore- 
said sum  of  one  hundred  and  seventy-five  dollars,  by  distress  and  sale 
of  the  estate,  real  and  personal,  of  the  said  William  Blackford,  and 
pay  the  same  to  the  treasurer  of  said  town  of  Liberty,  returning  the 
overplus,  if  any,  to  the  said  William  Blackford.  And  for  want  of 
such  estate  to  take  the  body  of  the  said  William  Blackford  and  him 
commit  to  the  jail  in  the  county  aforesaid,  there  to  remain  until  he 
has  paid  the  said  sum  of  one  hundred  and  seventy-five  dollars,  with 
forty  cents  for  this  warrant,  together  with  your  fees,  or  he  is  other- 
wise discharged  therefrom  by  order  of  law;  and  make  return  of  this. 
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warrant  to  myself,  or  my  successor,  as  treasurer  of  said  town,  within 
ninety  days  from  this  time,  with  your  doings  therein. 

Given  under  my  hand  this  fifteenth  day  of  April,  in  the  year  one 
thousand  eight  hundred  and  ninety-seven. 

George  Peabody, 
Treasurer  of  the  Town  of  Liberty. 

b.  For  Failure  to  Pay  Tax  to  Treasurer. 

Form  No.  19847. 

(Mo.  Rev.  Stat.  (iSgq),  §  10303. '> 
State  of  Missouri,  ss. 

The  State  of  Missouri  to  the  Sheriff  of  the  County  of  Jackson^ 
Greeting: 
Whereas,  Richard  Roe,  the  collector  of  the  revenue  of  the  county 
oi  Jackson  aforesaid,  for  the  year  of  our  Lord  eighteen  hundred  and 
ninety-eight,  hath  failed  and  neglected  to  pay  into  the  state  treasury 
the  full  amount  with  which  he  stands  charged  on  the  books  of  the 
state  auditor  of  the  State  of  Missouri,  and  which  he  ought  to  have 
paid  into  the  state  treasury  aforesaid  on  or  before  the  thirty-first 
day  of  December,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety- 
seven;  and  whereas,  the  auditor  of  the  State  of  Missouri  has  ascer- 
tained the  balance  due  the  State  of  Missouri  by  said  Richard  Roe  to 
be  the  sum  of  seven  hundred  dollars  and  ten  cents,  and  the  said 
auditor  has,  according  to  law,  charged  the  saJid.  Richard  Roe,  b.s  afore- 
said, with  the  further  sum  of  two  and  a  half  per  cent,  a  month  on 
said  ascertained  balance  as  aforesaid,  to  be  computed  on  said  bal- 
ance from  the  said  thirty-first  day  of  December,  eighteen  hundred 
and  ninety-seven,  until  the  same  shall  be  paid  or  collected:  these  are 
therefore  to  command  you,  in  accordance  with  the  provisions  of  this 
chapter,  to  levy  and  collect  the  sum  of  seven  hundred  dollars  and  ten 
cents,  the  balance,  as  aforesaid,  ascertained  to  be  due,  and  the  said 
two  and  a  half  per  cent,  a  month  from  the  thirty-first  day  of  December, 
eighteen  hundred  and  ninety-seven  aforesaid,  of  the  goods  and  chat- 
tels and  the  real  estate  of  the  said  Richard  Roe,  and  for  want  of  suf- 
ficient goods  and  chattels  and  real  estate  to  satisfy  the  aforesaid 
balance,  together  with  the  said  per  cent,  thereon,  and  the  fees  to 
the  officer  collecting  the  same,  you  are  commanded  to  levy  the  same 
upon  the  goods  and  chattels  and  real  estate  of  William  West  and 
Samuel  Short,  the  sureties  of  the  said  Richard  Roe;  you  are  also 
commanded,  that  after  you  have  made  such  levy  and  collection,  you 
pay  the  same  into  the  state  treasury  within  thirty  days  after  its  col- 
lection, unless  the  first  Monaay  of  March  next  following  the  date  of 
this  warrant  shall  intervene,  and,  in  that  event,  then  on  or  before 
that  day,  and  return  this  warrant  to  the  office  of  the  state  auditor, 
and  certify  thereon  how  you  have  executed  the  same. 

In  testimony  whereof,  I,  George  Peabody,  state  auditor  of  the  State 
of  Missouri,  have  hereunto  set  my  hand,  and  affixed  the  seal  of  the 
auditor's  office,  in  the  city  oi  Jefferson,  \.\v\%  first  day  of  February  in 
the  year  of  our  Lord  eighteen  hundred  and  ninety-eight. 

George  Peabody,  State  Auditor. 
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Form  No.  19848. 

(Vt.  Stat.  (1894),  p.  977.  No.  37.) 
State  of  Vermont^       \ 
Windsor  County,  ss.  [ 
To  the  sheriff  of  the  county  of  Windsor^  Greeting: 

Whereas  a  warrant  has  been  directed  by  the  state  treasurer  to 
John  Doe,  collector  of  the  town  of  Windsor,  in  the  county  afore- 
said, commanding  him  to  collect  of  the  inhabitants  of  the  said  town 
of  Windsor  a  tax,  provided  for  by  an  act  of  the  general  assembly 
of  this  state,  at  the  session  in  {stating  time  0/  session'),  oi  Jive  cents 
on  the  dollar,  on  the  list  of  the  polls  and  taxable  estate  of  said 
inhabitants,  for  the  year  i2>99,  amounting  in  the  whole  to  the  sum  of 
fifteen  hundred  dollars,  and  to  pay  the  same  into  the  state  treasury, 
on  or  before  Xht  first  day  oi  December  then  next;  and  whereas  the 
said  /ohn  Doe  is  delinquent  in  the  payment  of  the  aforesaid  tax,  the 
sum  of  eight  hundred  dollars  being  part  of  the  aforesaid  sum  of 
fifteen  hundred  dollars;  therefore. 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded that,  of  the  goods,  chattels  or  estate  of  the  said  John  Doe^ 
to  be  by  him  shown  to  you,  or  found  within  your  precinct,  you  cause 
to  be  levied,  and  the  same  being  disposed  of  as  the  law  directs,  paid 
into  the  state  treasury,  the  sum  of  eight  hundred  dollars,  with  the 
lawful  interest  thereon,  from  X.\v^  first  day  oi  June,  a.  d.  \W9,  being 
part  and  residue  of  the  aforesaid  tax,  in  money,  and  also  to  satisfy 
yourself  for  your  own  fees;  and  for  want  of  goods,  chattels  or 
estate  of  the  said  John  Doe,  to  be  by  him  shown  to  you,  or  found 
within  your  precinct,  as  aforesaid,  sufficient  to  satisfy  the  aforesaid 
sums,  together  with  your  own  fees,  you  are  hereby  directed  to  certify 
the  same  on  the  back  of  this  extent. 

Fail  not,  but  service  and  return  make  within  sixty  days  from  the 
date  hereof. 

Dated  at  Montpelier,  in  the  county  of  Washington,  the  first  day  of 
January,  a.  d.  \()00. 

Calvin  Clark,  State  Treasurer. 

2.  Criminal  Proceeding's. 

a.  For  Embezzlement. 

Form  No.  19849. 

(Precedent  in  State  v.  Goss,  69  Me.  22.)' 

\{Commencement  as  in  Form  No.  ]0697.)]^ 

That  Daniel  M.  Goss,  of  Minot,  in  the  county  of  Androscoggin 
aforesaid,  on  the  first  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-four,  at  Minot  aforesaid,  in  the 
county  of  Androscoggin  aforesaid,  then  and  their  being  a  public  officer, 
to  wit,   the  collector  of  taxes  of  the  town  of  Minot  aforesaid,  did, 

1.  This  indictment  was  held  good  2.  The  matter  to  be  supplied  within 
against  demurrer.  [  ]  will  not  be  found  in  the  reported  case. 
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by  virtue  of  his  said  office  and  whilst  he  was  employed  in  said  office, 

^  have,  receive  and  have  in  his  possession  and  under  his  control  certain 

'  money  to  a   large  amount,  to  wit,  to  the  amount  oi  fifteen  hundred 

dollars,  and  of  the  value  oi  fifteen  hundred  dollars,  of  the  property 

of  the  inhabitants  of  the   town  of  Minot  aforesaid,  and  then  and 

there  the  money  aforesaid  did  unlawfully  embezzle  and  fraudulently 

convert  to  his  own  use;  and  so  the  jurors  aforesaid,  upon  their  oaths 

aforesaid,  do  say  that  the  said  Daniel  M.  Goss,  in  manner  and  form 

aforesaid,  the  aforesaid  money  of  the  property  of  the  inhabitants  of 

the  town  of  Minot  aforesaid,  feloniously  did  steal,  take  and  carry 

away,  against  the  peace  of  said  state,  and  contrary  to  the  form  of 

the  statute  in  such  case  made  and  provided. 

[(Conclusion  as  in  Form  No.  10697. y]^ 

b.  Fop  Extortion. 

Form  No.  19850. 

(Precedent  in  State  v.  Bisaner,  97  N.  Car.  503.)' 

[{Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)]i 
being  one  of  the  special  tax  collectors  in  and  for  the  county  and 
state  aforesaid,  duly  appointed  and  qualified  as  such  in  conformity 
to  law  to  perform  the  duties  of  that  office,  not  regarding  the  duties 
of  that  office,  but  contriving  and  intending  one  Robert  Gray  to  injure 
and  oppress,  on  the  said  day  aforesaid,  by  color  of  his  said  office,  did 
knowingly,  wilfully,  corruptly  and  extortively  demand,  take  and 
receive  from  the  said  Robert  Gray  the  sum  of  two  dollars  and 
thirteen  cents,  as  the  tax  due  to  the  said  county  and  state  by  the  said 
Robert  Gray,  for  the  fiscal  year  commencing  y««^  1st,  1886,  and  end- 
ing y^««^  1st,  i887,  whereas,  in  truth  and  in  fact,  the  tax  computed 
against  and  owing  by  the  said  Robert  Gray  for  the  said  fiscal  year 
amounted  to  one  dollar  and  sixty-three  cents,  as  he,  the  said  F.  M. 
Bisaner,  then  and  there  well  knew,  contrary  [{concluding  as  in  Form 
No.  10711).y 

IX.  Proceedings  against  inhabitants  of  a  town  for  the 
Delinquency  of  their  collector. 

Form  No.  i  9  8  5 1 . 

(Vt.  Stat.  (1894),  p.  978,  No.  38.) 
State  of  Vermont,        ) 
Windsor  County,  ss.  f 
To  the  sheriff  of  Windsor  county.  Greeting: 

Whereas  the  general  assembly  of  this  state,  at  the  session  in  {stating 
time^,  passed  an  act  providing  for  a  tax  oifive  cents  on  the  dollar,  on 
the  list  of  the  polls  and  taxable  estate  of  the  inhabitants  of  this  state, 

1.  The  matter  to  be  supplied  within  2.  A  judgment  of  guilty  was  reversed 
[  ]  will  not  be  found  in  the  reported  on  the  ground  that  the  evidence  did 
case.  not  sustain  the  indictment. 
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for  the  year  \W9,  to  be  collected  and  paid  into  the  state  treasury 
on  or  before  \.\v^  first  day  of  December  then  next;  and  whereas 
the  state  treasurer  issued  his  warrant,  in  due  form  of  law,  bearing 
date  the  first  day  oi  June,  i899,  directed  to  John  Doe,  collector  of 
the  town  of  Windsor,  in  the  county  aforesaid,  commanding  him  to 
levy  and  collect  of  the  inhabitants  of  said  town  their  proportion  of 
said  tax,  amounting,  in  the  whole,  to  the  sum  oi  fifteen  hundred  6o\- 
lars,  and  to  pay  the  same  into  the  treasury  of  the  state  on  or  before 
thQ  first  day  of  December  then  next;  and  whereas  the  ?,diid  John  Doe 
being  delinquent  in  the  payment  of  said  tax  the  sum  of  eight  hundred 
dollars,  the  said  treasurer  afterwards,  on  the  first  day  of  January, 
igOO,  issued  his  extent,  directed  to  the  sheriff  of  the  county  of 
Windsor,  commanding  him  forthwith  to  levy  and  collect  the  sum  in 
which  he  was  so  delinquent,  and  the  lawful  interest  thereon,  of  the 
goods,  chattels  or  estate  of  the  said  John  Doe,  and  to  pay  the  same 
into  the  treasury  of  the  state,  or  certify  his  doings  thereon,  within 
sixty  days  from  the  date  of  said  extent;  and  whereas  the  said  sheriff 
afterwards,  to  wit,  on  the  tenth  day  oi  January,  jgOO,  made  return  of 
the  said  extent  to  the  state  treasurer's  office,  with  his  indorsement 
thereon,  of  nulla  bona;  and  whereas  there  still  remains  due  from 
said  town  of  Windsor,  on  the  aforesaid  tax,  the  sum  of  eight  hundred 
dollars;  therefore, 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  levy  and  collect  the  sum  oi  eight  hundred  doWdiV?,,  together 
with  the  lawful  interest  thereon,  of  the  goods  or  chattels  of  any  of 
the  inhabitants  of  said  town  of  Windsor,  and  the  same  being  disposed 
of  as  the  law  directs,  to  pay  the  same  into  the  state  treasury,  and 
also  to  satisfy  yourself  for  your  own  fees. 

Fail  not,  (concluding  as  in  Form.  No.  198^8'). 


X.  PROCEEDINGS  AGAINST  SHERIFF  FOR  NEGLECT  IN  EXECUTING 
EXTENT  FOR  TAXES. 

Form  No.  19852. 

(Vt.  Stat.  (1894),  §  5417,  No.  39.) 

State  of  Vermont,  ) 

Bennington  County,  ss,  ) 
To  the  High  Bailiff  of  the  County  of  Bennington,  Greeting: 

Whereas  the  general  assembly  of  this  state,  at  their  session  in 
March,  a.  d.  i2>96,  passed  an  act  providing  for  a  tax  of  thirty  cents 
on  the  dollar,  on  the  list  of  the  polls  and  taxable  estate  of  the  in- 
habitants of  this  state,  for  the  year  i896,  to  be  paid  into  the  state 
treasury,  on  or  before  the  first  day  of  January  then  next ;  and 
whereas  the  state  treasurer  issued  his  warrant,  in  due  form  of  law, 
bearing  date  the  second  day  oi  April,  a.  d.  \2>96,  directed  to  George  Pea- 
body,  collector  of  the  town  of  Dorset,  in  the  county  oi  Bennington,  com- 
manding him  to  levy  and  collect  of  the  inhabitants  of  said  town  their 
proportion  of  said  tax,  amounting  in  the  whole  to  the  sum  of  %1,050, 
and  to  pay  the  same  into  the  state  treasury  on  or  before  the  first 
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day  oi  January  "Catn  next;  and  whereas  the  said  George  Peabody  being 
delinquent  in  the  payment  of  said  tax  the  sum  of  %550,  the  said  state 
treasurer  afterwards,  on  the  second  d^^L^  oi  January,  issued  his  extent 
directed  to  Frank  Clayton,  the  sheriff  of  the  county  of  Bennington, 
commanding  him  forthwith  to  levy  and  collect  the  sum  in  which  he 
was  so  delinquent  of  the  goods,  chattels  or  estate  of  the  said  George 
Peabody,  and  to  pay  the  same  into  the  state  treasury,  or  to  certify  his 
doings  thereon,  within  sixty  days  from  the  date  of  said  extent;  and 
whereas  the  said  sheriff  made  a  legal  return  of  nulla  bona  thereon; 
and  whereas,  afterwards,  an  alias  extent,  against  any  of  the  in- 
habitants of  said  town  of  Dorset,  was  issued  by  the  state  treasurer, 
pursuant  to  law,  directed  to  Frank  Clayton,  sheriff  of  the  county  of 
Bennington,  commanding  him  to  levy  and  collect  of  any  of  the  in- 
habitants of  said  town  the  sum  in  which  said  George  Peabody  was  so 
delinquent  on  said  tax,  being  the  sum  of  %550,  together  with  the 
lawful  interest  thereon,  and  to  pay  the  same  into  the  state  treasury 
within  sixty  days  after  the  date  of  such  extent;  and  whereas  the  said 
sheriff  has  neglected  to  execute  such  extent,  and  account  to  the  state 
treasurer  for  the  sum  due  thereon,  and  whereas  there  still  remains 
due  on  said  tax  the  sum  of  ^60;  therefore. 

By  authority  of  the  state  of  Vermont,  you  are  hereby  commanded 
forthwith  to  levy  and  collect  the  said  sums  so  due,  being  %550, 
together  with  the  legal  interest  thereon,  of  the  goods,  chattels  or 
estate  of  the  said  sheriff,  and  the  same  being  disposed  of  as  the  law 
directs,  to  pay  the  same  into  the  state  treasury,  and  also  satisfy 
yourself  for  your  own  fees;  and  for  want  of  goods,  chattels  or  estate 
to  be  by  him  shown  unto  you,  or  found  within  your  precinct,  to 
satisfy  the  same,  with  your  own  fees,  you  are  hereby  commanded  to 
take  the  body  of  the  said  Frank  Clayton,  sheriff  as  aforesaid,  and 
him  confine  in  jail,  in  Rupert,  in  the  county  of  Bennington,  as  the  law 
directs,  and  him  safely  keep  until  he  shall  pay  the  aforesaid  sum,  and 
interest  thereon,  together  with  your  fees,  or  be  otherwise  released 
according  to  law. 

Fail  not,  but  service  and  return  make  within  sixty  days  from  date 
hereof. 

Dated  at  Rupert,  in  the  county  of  Bennington,  the  sixth  day  of  May^ 
A.  D.  1 857. 

Joseph  Paunce,  State  Treasurer. 


TAXATION   OF  COSTS. 

See  the  title  COSTS,  vol.  5,  p.  757- 
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TELEGRAPHS  AND  TELEPHONES. 

I.  ACTION  FOR    FAILURE   TO  TRANSMIT  OR  DELIVER   MESSAGE, 

238. 

1.  For  Damages,  238. 

a.  By  Addressee  of  Message,  239. 

b.  By  Sender  of  Message,  245. 

c.  By  Person  Other  than  Addressee  or  Sender^  but  for  Whose 

Benefit  Message  was  Sent,  248. 

2.  For  Penalty,  251. 

II.  COMPLAINT  TO  REMOVE  POLES  AND  WIRES  FROM  STREET,  253. 
III.  INDICTMENT  FOR  INJURING  TELEGRAPH  PROPERTY,  254. 

CROSS-REFERENCES. 

For  Form  of  Petition  to  Restrain  Telegraph    Company  from  Erecting 

Poles  on  Plaintiff's  Land,  see  the  title  IN/UNCTIONS,  vol.  9, 

Form  No.  10Q14. 
For  Form  of  Petition  for  Matidamus  to  Compel  Telephone  Company  to 

Furnish    Telephonic   Contiections,   see  the  title   MANDAMUS^ 

vol.  II,  Form  No.  13485. 


I.  ACTION  FOR  FAILURE  TO  TRANSMIT  OR  DELIVER  MESSAGE. 

1.  Fop  Damages.! 


1.  Beqaisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint  or  declaration  in 
a  particular  jurisdiction  see  the  titles 
Complaints,  vol,  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

Form  of  Action.  —  An  action  against 
a  telegraph  company  for  failing  to  de- 
liver or  for  erroneously  transmitting  a 
message  may  be  brought  by  the  sender 
of  the  message  either  on  contract  or  in 
tort.  Shingleur  v.  Western  Union  Tel. 
Co.,  72  Miss.  1030. 

Where  the  action  is  brought  against 
the  company  by  the  addressee  of  the 
message,  the  general  rule  is  that  the 
action  must  be  in  tort.  Western  Union 
Tel.  Co.  V.  Dubois,  128  111.  248;  Shing- 
leur V.  Western  Union  Tel.  Co.,  72 
Miss.  1030;  New  York,  etc..  Printing 
Tel.  Co.  V.  Dryburg,  35  Pa.  St.  298. 

Where  the  sender  is  the  agent  of  the 


addressee  or  makes  a  contract  with 
the  company  for  the  benefit  of  the 
addressee,  the  action,  though  brought 
by  the  addressee,  may  be  ex  contractu. 
Western  Union  Tel,  Co.  v.  Dubois,  128 
111.  248;  De  Rutte  v.  New  York,  etc.. 
Electric  Magnetic  Tel.  Co.,  i  Daly 
(N.  Y.)  547- 

Duty  of  company  to  transmit  the  mes- 
sage must  be  shown.  South  Florida 
Tel.  Co,  V.  Maloney,  34  Fla.  338. 

Existence  of  Contract.  —  If  the  action 
is  based  on  a  contract,  the  existence  of 
such  contract  must  be  shown.  Milli- 
ken  V.  Western  Union  Tel.  Co.,  no  N. 
Y.  403;  Western  Union  Tel.  Co,  v. 
Henry.  87  Tex.  165. 

Consideration  for  the  transmission  of 
the  message  should  be  shown.  Mac- 
pherson  v.  Western  Union  Tel.  Co.,  52 
N.  Y.  Super.  Ct.  232;  Acheson  v.  West- 
ern Union  Tel.  Co.,  96  Cal.  641. 
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a.  By  Addressee  of  Message. 


Description  of  Message.  —  The  general 
rule  is  that  the  message  should  be  de- 
scribed. Lee  V.  Western  Union  Tel. 
Co.,  51  Mo.  App.  375;  Western  Union 
Tel.  Co.  V.  Hinkle,  3  Tex.  Civ.  App. 
518;  Western  Union  Tel.  Co.  v.  Pelzer 
(Tex.  Civ.  App.  1896).  35  S.  W.  Rep. 
836. 

Wrongful  or  wilfol  refossJ  of  defendant 
to  transmit  the  message  must  be  al- 
leged. South  Florida  Tel.  Co.  v.  Ma- 
loney,  34  Fla.  338. 

Negligence  on  the  part  of  defendant  in 
failing  to  deliver  the  message  must  be 
alleged.  Washington,  etc.,  Tel.  Co.  v. 
Hobson,  15  Gratt.  (Va.;  122;  Daniel  v. 
Western  Union  Tel.  Co.,  61  Tex.  452. 

Proximate  Cause  of  Injury.  —  That  the 
negligence  or  delay  of  the  defendant 
in  transmitting  or  delivering  the  mes- 
sage was  the  proximate  cause  of  the 
injury  complained  of  must  be  stated. 
Cutts  V.  Western  Tel.  Co.,  71  Wis.  46. 

Knowledge  of  and  Notice  to  Company.  — 
Where  the  damages  sought  are  not 
such  as  would  naturally  result  from 
failure  or  refusal  to  transmit  or  deliver 
the  message,  the  pleading  must  show 
that  the  defendant,  at  the  time  when 
it  received  the  message  for  transmis- 
sion, had  knowledge  or  notice  that 
failure  to  transmit  or  deliver  the  mes- 
sage might  result  in  causing  the  dam- 
ages claimed.  Western  Union  Tel. 
Co.  V.  Lively  (Tex.  App.  1891),  15  S. 
W.  Rep.  197. 

Cipher  Telegram.  —  In  case  of  a  cipher 
telegram,  in  order  to  recover  more 
than  nominal  damages  the  plaintiff  must 
show  that  the  defendant,  at  the  time  of 
receiving  the  message,  had  knowledge 
of  the  value  and  importance  of  the 
message.  Harrison  v.  Western  Union 
Tel.  Co.,  3  Tex.  App.  Civ.  Cas.,  §  43; 
Western  Union  Tel.  Co.  v.  McKinney, 
2  Tex.  App.  Civ.  Cas.,  §  644.  But 
that  the  company  was  apprised  of  the 
details  of  the  transaction  referred  to  in 
the  message  need  not  be  alleged.  Har- 
rison V.  Western  Union  Tel.  Co.,  3 
Tex.  App.  Civ.  Cas.,  §43. 

Damages  for  Hental  Angnush.  —  Where 
damages  are  sought  for  mental  an- 
guish, it  must  be  shown  that  the  de- 
fendant, at  the  time  of  receiving  the 
message,  had  knowledge  of  its  import- 
ance and  of  the  damages  that  might 
result.  Western  Union  Tel.  Co.  v. 
Simpson,  73  Tex.  422;  Loper  v.  Western 
Union  Tel.  Co.,  70  Tex.  689. 


Where  the  message  shows  on  its  face 
its  importance  and  the  natural  result  of 
delay  in  its  transmission  or  delivery 
and  the  damages  likely  to  result  there- 
from, notice  to  the  company  of  such 
facts  need  not  be  alleged.  Western 
Union  Tel.  Co.  v.  Porter,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  866;  Western  Union 
Tel.  Co.  V.  Linn,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  895;  Loper  v.  Western 
Union  Tel.  Co.,  70  Tex.  689. 

Damages  —  Generally.  —  In  order  to  re- 
cover for  failure  to  deliver  a  message 
promptly,  the  plaintiff  must  show  that 
he  has  in  some  way  been  damaged. 
Pacific  Pine  Lumber  Co.  v.  Western 
Union  Tel.  Co.,  123  Cal.  428;  Clay  v. 
Western  Union  Tel.  Co.,  81  Ga.  285; 
Western  Union  Tel.  Co.  ?■.  Rosentreter, 
80  Tex.  406. 

Special  Damages.  —  In  order  to  re- 
cover special  and  consequential  dam- 
ages, such  damages  must  be  alleged. 
Acheson  v.  Western  Union  Tel.  Co.,  96 
Cal.  641;  Western  Union  Tel.  Co.  v. 
Graham,  i  Colo.  230;  Barrett  v.  West- 
ern Union  Tel.  Co.,  42  Mo.  App.  542; 
Mood  V.  Western  Union  Tel.  Co.,  40  S. 
Car.  524. 

Exemplary  Damages.  —  Where  exem- 
plary damages  are  sought,  the  com- 
plaint must  state  facts  showing  that 
the  plaintiff  is  entitled  to  such  damages. 
Walser  v.  Western  Union  Tel.  Co.,  114 
N.  Car.  440;  Western  Union  Tel.  Co.  v. 
Goodsey,  4  Tex.  App.  Civ.  Cas.,  ^  123. 

Precedent. —  In  Wallingford  v.  West- 
ern Union  Tel.  Co.,  60  S.  Car.  203,  the 
complaint,  omitting  the  usual  allega- 
tions, was  as  follows: 

"  V.  That  on  the  27th  day  of  Decern, 
ber,  189J,  the  plaintiff  engaged  the 
defendant  to  transmit  from  the  said 
town  of  Sheridan  to  the  said  town  of 
Greenwood,  and  there  deliver  to  the  said 
Sam.  Wallingford,  one  of  the  plaintiffs 
herein,  the  following  message:  '  Sam. 
Walliford,  Greenwood,  S.  C.  Shall  I 
sell  Simms  &"  WatkenXod^A  for  hundred. 
four  months,  six  per  cent.  S.  L.  WaU 
ling  ford:  *  *  * 

VI.  That  the  said  defendant  had  no- 
tice of  the  importance  of  the  said  mes- 
sage, and  the  damage  and  loss  that 
would  likely  fall  upon  plaintiffs,  if 
the  said  message  was  not  delivered 
promptly  and  correctly  to  the  said 
Sam.   Wallingford. 

VII.  That  the  said  message  was  from 
the  son  and  partner  of  the  said  Sam. 
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Wallingford,  and  one  of  the  plaintiffs 
herein,  who  wished  to  know  if  he 
should  sell  a  load  of  mules,  consisting 
of  thirty  head  and  belonging  to  the 
plaintiffs,  to  Simms  ^  IVathen,  at  the 
price  of  %ioo  each,  on  four  months' 
time,  at  six  per  cent,  interest. 

VIII.  That  said  message  was  trans- 
mitted by  the  defendant  to  the  said 
lown  of  Greenwood,  State  of  South  Caro- 
lina, the  residence  of  said  Sam.  Wal- 
iiiigford,  and  received  by  the  agent  of 
the  defendant  on  the  said  2yth  day  of 
December,  189J'. 

IX.  That  although  said  message  was 
received  by  the  agent  of  the  defendant 
at  Greenwood  on  the  27th  day  of  Decetn- 
ber,  iS^j',  the  said  defendant  carelessly 
and  negligently,  and  not  regarding  its 
duty  in  that  behalf,  failed  to  deliver 
said  message  to  the  said  Satn.  Walling- 
ford  ioT  more  than  a  week;  that  said 
Sam.  Wallingford  first  learned  of  the 
transmission  of  said  message  for  him 
through  a  letter  from  said  S.  L.  Wal- 
lingford,  his  son  and  partner,  at  Sheri- 
dan, Indiana,  when  said  Sam.  Walling- 
ford  called  at  the  office  of  the  defendant 
in  Greenwood,  and  received  said  mes- 
sage from  the  agent  of  the  defendant 
more  than  a  week  after  its  receipt  at 
Greenwood  by  the  said  defendant. 

X.  That  the  plaintiffs  would  have 
sold  said  load  of  mules,  consisting  of 
thirty  head,  at  the  price  of  %ioo  per 
head,  which  said  price  was  offered  to 
the  plaintiffs  by  said  Simms  &"  IVathen, 
had  not  the  said  defendant  carelessly 
and  negligently  failed  to  deliver  the  said 
message  to  the  said  Sam.  IVallingford 
upon  its  receipt  by  the  defendant  at 
Greenwood,  S.  C.,  or  within  a  reason- 
able time  thereafter. 

XI.  That  by  reason  of  the  careless 
and  neeligent  conduct  of  defendant, 
in  failing  to  deliver  said  message  to  the 
said  Sam.  Wallingford  upon  its  receipt 
at  Greenwood,  or  within  a  reasonabl^e 
time  thereafter,  the  plaintiffs  were  un- 
able to  sell  the  said  //nV/yhead  of  mules 
for  three  months,  and  kept  them  at 
great  care  and  expense  to  the  plaintiffs, 
to  wit,  the  sum  of  $7  per  head  per 
month  in  feed  and  attention,  and  at 
the  end  of  said  time  sold  the  said  mules 
at  great  loss  to  the  plaintiffs,  to  wit: 
at  the  price  of  %77.so  per  head,  which 
was  the  highest  price  they  could  get 
for  them,  making  the  total  loss  to  the 
plaintiffs  upon  each  of  the  said  thirty 
head  of  mules  the  sum  of  %4j.^o;  and 
that  thereby  the  plaintiffs  have  been 


damaged  by  the  careless  and  negligent 
conduct  of  the  defendant  aforesaid  in 
the  sum  of  $/,jq5'." 

Judgment  in  favor  of  the  plaintiffs 
was  affirmed. 

Error  in  Message. —  In  May  v.  West- 
ern Union  Tel.  Co.,  112  Mass.  90,  the 
first  count  of  the  declaration  set  forth 
that  the  plaintiffs  "exercised  at  said 
Boston  the  trade  of  buying  and  selling 
hardware  and  metals,  and  A.  Judson 
Marsh,  Charles  J.  Pilsbury  and  the 
plaintiffs  exercised  the  same  trade  in 
copartnership  by  the  name  of  Marsh, 
Pilsbury  &f  Co.,  at  San  Francisco,  in 
the  State  of  California,  and  that  in  the 
course  of  business  of  said  partnership 
the  said  Marsh  ^  Pilsbury  resided  at 
said  San  Francisco,  and  when  goods  of 
the  kinds  aforesaid  were  required  for 
sale  in  said  San  Francisco,  in  the  trade 
of  said  partnership,  and  said  Marsh  Ss' 
Pilsbury  desired  the  plaintiffs  to  pro- 
cure the  same  in  behalf  of  said  part- 
nership, and  to  send  the  same  to  said 
Marsh  &*  Pilsbury  at  said  San  Fran- 
cisco, to  meet  the  said  demand  and 
requirement  and  for  sale  there  as  afore- 
said, the  said  Marsh  er"  Pilsbury  used 
to  cause  messages  to  be  sent  by  tele- 
graph to  the  plaintiffs  requesting  them 
to  send  the  goods  so  desired,  which 
messages  and  habit  of  said  Marsh  dr' 
Pilsbury  were  well  known  and  under- 
stood by  the  plaintiffs;"  that  the  defend- 
ant possessed  a  telegraph  extending 
from  San  Francisco  to  Boston,  and  car- 
ried on  the  business  of  telegraphing 
and  delivering  messages;  that  Marsh 
&  Pilsbury  telegraphed  the  plaintiffs 
to  send  325  seamless  brass  tubes, 
"  thereby  meaning,  in  accordance  with 
said  course  of  business  of  said  part- 
nership, and  as  the  plaintiffs  well  un- 
derstood, that  the  said  tubes  were 
required  for  sale  in  San  Francisco  in 
said  trade  there,  and  that  they  desired 
and  requested  the  plaintiffs  to  procure 
the  same  in  behalf  of  said  partnership 
and  send  the  same  to  Marsh  cr"  Pilsbury 
at  said  San  Francisco  for  the  purpose 
aforesaid;"  that  the  defc«idant  deliv- 
ered to  the  plaintiffs  the  message,  and 
the  plaintiffs  procured  and  sent  to 
Marsh  &"  Pilsbury,  "for  the  purposes 
aforesaid,"  the  tubes,  "  which  were 
there  sold  to  the  profit  and  advantage 
of  the  plaintiffs;  "  that  "  after  the  send- 
ing of  the  message  aforesaid,  the  de- 
fendant so  negligently  and  improperly 
conducted  itself  in  the  use  and  man- 
agement of  its  said  telegraph,  that  by 
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[(  J/V/if  of  court  and  cause  as  in  Form  No.  5917.) 


reason  of  the  negligence  and  want  of 
due  care  of  the  defendant  and  its  serv- 
ants in  that  behalf,"  five  days  after- 
ward another  message  was  delivered 
by  it  to  the  plaintiffs,  purporting  to  be 
another  "  message  sent  by  telegraph 
by  said  Marsh  dr"  Pilsbury  at  said  San 
Francisco  to  the  plaintiffs  at  said  Bos- 
ton, whereby  said  Marsh  (Sr"  Pilsbury 
requested  the  plaintiffs  to  send  j^j* 
seamless  brass  tubes,  by  which  last 
mentioned  message  the  plaintiffs  also 
understood,  in  accordance  with  said 
course  of  business  of  said  partnership, 
that  the  said  last  mentioned  tubes  were 
required  for  sale  in  said  San  Francisco 
in  said  trade  there,  and  that  said  ^rtr^A 
■dr"  Pilsbury  desired  and  requested  the 
plaintiffs  to  procure  the  same  in  behalf 
of  said  partnership,  and  to  send  the 
same  to  Marsh  &->  Pilsbury  at  said  San 
Francisco  to  meet  said  demand  and  re- 
■quirement,  and  for  sale  as  aforesaid;" 
that  Marsh  &  Pilsbury  did  not  send 
the  last  message,  and  the  goods  therein 
specified  were  not  required  for  sale  in 
said  San  Francisco;  that  the  plaintiffs 
being  deceived  by  this  last  message, 
procured  "in  behalf  of  said  partner- 
ship and  sent  to  said  Marsh  &" Pilsbury 
at  said  San  Francisco,  for  the  purpose 
aforesaid,"  325  more  seamless  brass 
tubes,  but  Marsh  &  Pilsbury  refused 
to  receive  them.  By  means  of  "  the 
committing  of  which  grievances  by  the 
defendant  as  aforesaid,"  the  plaintiffs 
incurred  trouble  and  expense  in  pro- 
curing and  sending  the  last  mentioned 
tubes,  "and  were  deprived  of  the 
profits  and  advantages  which  they 
would  otherwise  have  derived  from  the 
sale  thereof." 

The  second  count  was  like  the  first, 
except  that  it  alleged  that  "  the  de- 
fendant, in  consideration  that  the 
plaintiffs  would  procure  and  send  to 
said  Marsh  &^  Pilsbury  at  said  San 
Francisco,  in  behalf  of  said  partner- 
ship, certain  other  j2^  seamless  brass 
tubes,  promised  the  plaintiffs  that  it 
was  authorized  by  said  Marsh  &>  Pils- 
bury to  send  and  deliver  to  the  plain- 
tiffs at  said  Boston  a  certain  other 
telegraphic  message,  purporting  to  be 
a  message  sent  by  said  Marsh  6^  Pils- 
iury  at  said  San  Francisco  to  the  plain- 
tiffs at  said    Boston,  whereby  they  re- 


quested the  plaintiffs  to  send  the  last 
mentioned  j^j-  seamless  brass  tubes;" 
that  the  plaintiffs,  "confiding  in  said 
promise,"  sent  the  tubes.  "  Yet  the 
defendant  was  not  authorized  as  afore- 
said." "By  reason  of  the  breach  of 
which  promise "  the  plaintiffs  were 
damnified  as  in  the  first  count. 

The  third  count  was  like  the  first, 
except  that  it  alleged  that  "  the  defend- 
ant falsely  represented  to  the  plaintiffs 
that  it  was  authorized "  to  send  the 
second  message,  whereas  in  fact  it  was 
not  authorized,  "and  the  plaintiffs, 
being  deceived  by  said  false  represen- 
tation," sent  the  tubes,  and  "  by  means 
of  the  committing  of  which  last  men- 
tioned grievances"  the  plaintiffs  suf- 
fered loss. 

It  was  held  that  a  demurrer  to  the 
first  and  third  counts  should  be  over- 
ruled and  that  a  demurrer  to  the  second 
count  should  be  sustained  on  the  ground 
that  the  partners  in  San  Francisco  were 
necessary  parties  to  the  contract.  It 
was  further  held  that  a  count  in  tort 
alleging  that  a  telegraph  company 
falsely  represented  that  it  was  author- 
ized to  deliver  a  message,  and  thereby 
caused  the  plaintiff  to  send  goods  and 
suffer  damages,  is  sufficient  without  an 
allegation  of  an  intent  to  deceive,  or 
that  the  representation  was  false  to  the 
knowledge  of  the  defendant,  or  that 
the  plaintiff  used  due  care. 

In  Lee  v.  Western  Union  Tel.  Co., 
51  Mo.  App.  375,  this  statement  in  the 
justice's  court  was  held  suflScient: 

"Plaintiff  states  that  defendant  is  a 
corporation  doing  a  general  telegraph 
business  in  this  state.  That,  on  the 
twenty-fourth  day  oi  June,  iSg/,  defend- 
ant delivered  to  plaintiff,  at  Pacine, 
Wisconsin,  a  telegram,  which  defendant 
had  negligently  and  carelessly  trans- 
mitted, and  had  negligently  and  care- 
lessly altered  and  changed  the  meaning 
thereof  from  that  delivered  to  it  in  St. 
Louis,  Missouri,  for  transmittal  to  the 
plaintiff,  causing  plaintiff  to  make  an 
unnecessary  and  useless  trip  from  said 
Racine  to  St.  Louis,  Missouri,  and  return, 
to  his  damage  in  the  sum  of  %ioo,  for 
which  he  prays  judgment." 

1.  It  was  held  that  under  this  com- 
plaint the  plaintiff  was  entitled  to  re- 
cover. 


18  E.  of  F.  P. 
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The  plaintiff,  George  ^Fi^j/,  states ]i  that  the  defendant,  the  Western 
Union  Telegraph  Company^  was,  at  the  time  of  the  grievances  herein- 
after stated,  and  is  now,  a  corporation  duly  organized  and  incorpo- 
rated under  the  laws  of  the  state  of  New  York,  and  as  such  was  and 
is  doing  business  in  the  state  of  Kansas,  and  was  and  is  owning  and 
operating  a  telegraph  line  in  the  state  of  Kansas,  between  the  city  of 
Topeka,  in  and  through  Shawnee  county,  and  the  city  of  DelphoSy 
Ottawa  county,  in  the  state  of  Kansas,  and  was  then  and  is  now 
engaged  as  a  common  carrier  for  hire,  in  sending  messages  for  the 
public,  by  means  of  such  telegraph  between  said  points. 

Plaintiff  further  states  that  on  or  about  the  IJtth  day  of  September, 
iS85,  he  was  temporarily  at  the  city  of  Delphos,  in  the  state  of  Kan- 
sas, and  that  on  or  about  said  date  the  plaintiff,  by  his  agent,  John 
G.  West,  made  and  entered  into  a  contract  with  defendant,  its  agents 
and  employees,  at  the  city  of  Topeka,  which,  in  consideration  of  the 
sum  oi  forty  cents  to  it  paid  by  plaintiff,  undertook,  promised  and 
agreed  to  transmit  and  deliver,  without  unnecessary  delay,  a  certain 
telegraphic  message  to  plaintiff,  at  the  city  of  Delphos,  state  oi  Kansas, 
where  plaintiff  was  temporarily  residing  as  aforesaid,  which  message 
was  in  words  and  figures  following,  to  wit: 

''North  Topeka,  Kansas,  September  U,  i8.?5.  —  To  George  West, 
Delphos,  Kansas,  care  of  post  office:  Uncle  Sam  died  last  night; 
funeral  Wednesday.  John  G.   West." 

This  plaintiff,  by  his  agent  as  aforesaid,  then  and  there  paid 
defendant  forty  cents,  the  regular  consideration  and  price  by  it 
charged  for  transmitting  and  delivering  said  message  from  the  city 
of  Topeka  to  the  city  of  Delphos,  in  the  state  of  Kansas,  which  con- 
sideration was  then  and  there  accepted  by  defendant,  and  for  which 
it  agreed,  without  unnecessary  delay  as  aforesaid,  to  transmit  said 
message  to  plaintiff  at  the  city  of  Delphos  as  aforesaid,  and  deliver 
the  same  to  plaintiff  in  person,  or  in  care  of  the  post-office,  at  said 
city  of  Delphos;  that  although  defendant  well  knew  the  whereabouts 
of  plaintiff,  and  the  post-office,  in  care  of  which  said  message  was 
sent  at  said  city  of  Delphos,  state  of  Kansas,  and  could  and  should 
have  delivered  the  same  to  plaintiff  as  aforesaid  on  the  same  day  it 
was  sent,  yet  defendant,  its  agents  and  employees,  maliciously  and  in 
gross  neglect  of  duty  failed  and  refused  to  deliver  the  same  to  plain- 
tiff, or  to  the  post-office  as  aforesaid,  within  a  reasonable  time,  but 
grossly  and  maliciously  neglected  and  failed  to  deliver  said  message 
to  plaintiff  when  called  for  by  him  in  person,  and  never  delivered  the 
same  to  plaintiff  or  in  care  of  the  said  post-office  as  by  its  contract 
it  had  obligated  itself  to  and  was  bound  to  do. 

Plaintiff  further  avers,  that  at  the  ti-me  of  the  said  grievances  he 
was  seventy-three  years  of  age,  and  had  an  only  brother,  Samuel  C. 
West,  who  was  t7venty-six  years  of  age,  and  who  resided  in  Phila- 
delphia, Pennsylvania,  and  that  said  telegram  was  to  notify  plaintiff 
of  the  death  of  his  said  brother  Samuel,  which  was  then  and  there  to 
the  defendant,  its  agents  and   employees,  well  known,  and   whose 

1.  The  matter  enclosed  by  and  to  be  supplied  within  []  will  not  be  found  in 
the  reported  case. 
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funeral  the  plaintiff  desired  to  and  would  have  attended  but  for  the 
gross  negligence  of  defendant,  its  agents  and  employees,  to  deliver 
said  message  to  plaintiff,  as  by  the  contract  it  obligated  and  bound 
itself  to  do;  that  the  funeral  of  the  said  Samuel  C.  West,  deceased, 
was  deferred  so  that  plaintiff  could  attend  the  same,  and  which  the 
plaintiff  intended  to  and  would  have  done,  if  said  telegram  had  been 
delivered  within  a  reasonable  time,  in  accordance  with  said  contract, 
but  in  consequence  of  the  failure  and  gross  and  malicious  negligence 
of  the  defendant,  its  agents  and  employees,  to  deliver  said  dispatch, 
as  by  its  said  contract  it  had  obligated  itself,  and  was  bound  to  do, 
the  plaintiff  was  deprived  of  the  satisfaction  and  pleasure  of  seeing 
his  said  brother,  and  being  present  at  his  funeral,  and  because  of 
which  plaintiff  suffered  great  and  irreparable  injury,  distress  and 
mental  pain  and  anguish,  and  which  was  great  and  overpowering,  and 
was  due  and  caused  by  the  failure  and  gross  and  malicious  neglect 
of  the  defendant,  its  agents  and  employees,  to  comply  with,  and  in 
breach  of,  its  said  contract.  And  thereby  also,  because  of  the  failure 
of  defendant  to  transmit  and  deliver  said  telegram  to  plaintiff,  as  it 
was  bound  to  do,  the  plaintiff  was  forced  to  and  did  then  and  there 
lay  out  and  expend  large  sums  of  money,  and  performed  labor, 
to  wit,  ten  dollars,  in  and  about  making  search  for,  and  attempting  to 
find  said  telegram,  caused  by  the  failure  and  gross  and  malicious 
neglect  of  the  defendant,  its  agents  and  employees,  to  comply  with, 
and  in  breach  of,  its  said  contract,  and  by  its  negligence. 

Wherefore,  the  said  damage  sustained,  as  aforesaid,  by  reason  of 
the  breach  of  contract  and  gross  negligence  of  the  defendant,  through 
its  agents  and  employees,  was  and  is  in  the  sum  of  ten  thousand  dol- 
lars, for  which  plaintiff  demands  judgment,  costs  and  other  relief. 

[(^Signature  and  verification  as  in  Form  No.  5911^)^ 

Form  No.  19854. 

(Precedent  in  Milliken  v.  Western  Union  Tel,  Co.,  110  N.  Y.  404.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5926.) 
I.  (/«  this  paragraph  was  set  out  the  character  of  the  business  of  the 
plaintiff.) 

II.   (/«  this  paragraph  was  set  out  the  incorporation  of  the  defend- 
ant.)]^ 

III.  That  the  principal  business  of  defendant  is  to  receive  and 
transmit  messages  by  telegraph  over  certain  lines  of  wire  running 
through  the  state  of  New  York,  and  into  and  through  certain  states 
and  counties  contiguous  thereto,  and  to  deliver  the  same  and  to 
receive,  transmit  and  deliver  messages  from  abroad  transmitted  by 
submarine  telegraph  cables  in  connection  with  its  lines  of  wire,  and 
proper  facilities  operated  by  it  for  that  purpose;  and  the  confidence 
which  the  public  is  invited  to  and  does  repose  in  the  care  with 
which  defendant  conducts  its  said  business  is  a  source  of  large  profit 
and  gain  to  said  defendant, 

1.  The  matter  to  be  supplied  within  entitled  to  recover  and  that  a  demurrer 
[]  will  not  be  found  in  the  reported  case,     to   the    complaint    should    have   been 

2.  It  was  held  that  the  plaintiff  was     overruled. 
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IV.  And  the  said  defendant  held  out  and  represented  to  the 
world,  and  to  this  plaintiff,  that  it  would  conduct  its  said  business 
with  reasonable  care,  diligence  and  dispatch,  and  that  it  would 
transmit,  receive  and  deliver  telegraphic  and  cable  messages  in  as 
diligent,  competent  and  correct  manner  with  all  convenient  speed. 

V.  And  plaintiff,  relying  upon  said  inducements  and  representa- 
tions, entered  into  a  contract  with  said  defendant  as  hereinafter  set 
forth. 

VI.  That  plaintiff,  on  the  15th  day  of  December^  i883,  was  applied 
to  by  a  person  who  then  desired  to  purchase  from  plaintiff  a  certain 
French  play  or  dramatic  composition  entitled  '•'■Pot  Bouille,"  owned 
by  parties  in  the  city  of  Paris,  in  the  republic  of  France,  and  then 
being  produced  and  exhibited  in  that  city,  and  said  applicant  was 
then  willing  to  pay  plaintiff  for  said  play  the  sum  of  %3,000,  but 
plaintiff  was,  at  the  time  said  application  was  made  to  him,  ignorant 
of  the  facts  as  to  whether  he  could  purchase  said  play  and  the  price 
he  would  be  required  to  pay  therefor;  and,  in  order  to  ascertain  said 
facts,  plaintiff  did,  on  said  15th  day  of  December,  iB83,  send  a  cable 
message  to  Thomas  Linn,  plaintiff's  agent  in  Paris,  which  said  mes- 
sage was  as  follows,  to  wit: 

''What  is  the  lowest  price  at  which  you  can  buy  ^Pot  Bouille}'" 
And  said  Linn  received  said  message  promptly  and  forwarded  a  reply 
to  plaintiff,  addressed  ^'Mentor,  New  York,"  which  said  reply  plaintiff 
subsequently  learned  was  received  by  defendant,  and  was  in  defend- 
ant's possession  on  the  17th  day  of  December,  i88S. 

That  plaintiff  called  at  defendant's  office  on  said  17th  day  of  Decem- 
ber, i883,  and  inquired  if  defendant  had  received  a  message  addressed 
*■'  Mentor,  New  York;''  and  plaintiff  was  informed  by  defendant  that 
it  had  not  received  such  message,  but  said  defendant  then  repre- 
sented and  stated  to  plaintiff  that  any  message  sent  by  cable  from 
Paris  to  New  York  would  be  received  by  and  through  defendant  in 
New  York;  but  said  defendant  did  not  then,  nor  at  any  time  there- 
after, deliver  said  message  to  plaintiff,  although  plaintiff  alleges,  upon 
information  and  belief,  that  said  message,  directed  as  aforesaid,  was 
then  in  the  possession  and  custody  of  defendant. 

Plaintiff  further  says  that  on  said  17th  day  of  December,  iS83,  he 
requested  defendant  to  register  the  name  and  address  of  plaintiff  in 
order  that  said  message  might  be  properly  delivered  to  plaintiff,  and 
defendant  then  and  there,  pursuant  to  its  custom  and  in  the  regular 
course  of  its  business,  did  register  the  name  and  address  of  plaintiff 
in  a  book  kept  by  defendant  for  such  purpose  as  follows,  to  wit: 
^'■Mentor,  New  York,  James  F.  Milliken,  No.  19  West  Twenty-foutth 
street,  Ne%v  York  city;'  and  plaintiff  then  informed  defendant  that 
he  was  expecting  a  message  from  Paris  addressed  ^'•Mentor,  New 
York,"  and  that  he  believed  said  message  had  been  sent  and  should 
be  in  the  possession  and  custody  of  defendant;  and  that  said  mes- 
sage was  of  great  importance  to  plaintiff,  and  involved  a  transaction 
with  regard  to  the  sale  of  a  play  by  plaintiff,  and  said  transaction 
involved  a  large  sum  of  money;  and  that  plaintiff  could  do  nothing 
with  regard  to  it  until  he  had  received  said  message;  and  defendant 
then  and  there  promised  and  agreed  to  and  with  the  plaintiff  that 
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defendant  would  send  such  message,  without  delay,  to  plaintiff,  at 
No.  19  West  Twenty-fourth  street,  in  said  city  of  New  York,  if  said 
message  had  been  received  or  should  be  received  by  defendant;  and 
defendant  held  out  and  represented  to  plaintiff,  as  hereinbefore  set 
forth,  that  defendant  would  deliver  said  message  to  plaintiff  safely, 
promptly  and  with  diligence  and  dispatch;  and  plaintiff,  relying  upon 
said  representations  and  inducements,  and  reposing  confidence  in 
the  care  with  which  defendant  conducted  its  said  business  as  afore- 
said, did  then  and  there  contract  and  agree  with  defendant  for  the 
delivery  of  said  message  by  defendant  to  plaintiff,  and  said  defendant 
undertook  and  agreed  to,  and  with  this  plaintiff,  to  deliver  said  mes- 
sage to  plaintiff  at  No.  19  West  Twenty-fourth  street,  in  the  city  of 
New  York,  safely,  promptly  and  with  diligence  and  dispatch,  and 
plaintiff  then  offered  to  pay  and  reward  said  defendant  in  advance 
for  said  services  and  for  registering  plaintiff's  name  and  address, 
but  said  defendant  then  declined  to  receive  or  accept  pay  or  reward. 

VII.  That  defendant  received  said  message  and  reply,  addressed 
^^ Mentor,  New  York,"  prior  to  the  19th  day  of  December,  iS83,  as 
plaintiff  is  informed  and  believes,  but  said  defendant,  not  regarding 
its  said  promise  and  undertaking,  and  well  knowing  the  importance 
of  said  message,  did  not  take  care  to  deliver  said  message  to  plaintiff 
as  agreed,  although  thereafter  frequently  solicited  and  requested  to 
do  so  by  plaintiff;  and  did  not  then  deliver  said  message  to  plaintiff, 
nor  at  any  time  afterwards,  but  on  the  contrary,  the  defendant  so 
negligently  and  carelessly  conducted  itself  with  respect  to  said  mes- 
sage and  the  delivery  thereof,  that,  by  and  through  the  mere  care- 
lessness, negligence  and  improper  conduct  of  the  defendant,  its 
servants  and  employees,  said  message  was  never  delivered  to  plaintiff, 
and  is  still  in  the  possession  and  custody  of  defendant;  and  by  reason 
of  the  premises  in  that  behalf,  and  in  consequence  of  the  negligence 
of  defendant  as  aforesaid,  and  not  through  any  negligence  or  fault  of 
this  plaintiff,  plaintiff  lost  the  sale  of  said  play,  and  suffered  thereby 
loss  and  damage  in  a  large  sum  of  money,  to  wit,  in  the  sum  o(  ^1,400; 
and  plaintiff  alleges  that  he  has  since  ascertained  the  fact  to  t3e  that 
said  message  contained  information  that  plaintiff  could  purchase  and 
secure  said  play  at  a  price  not  to  exceed  8,000  francs,  and  plaintiff 
alleges  that  if  defendant  had  delivered  said  message  to  plaintiff,  as 
agreed,  plaintiff  would  have  sold  said  play  for  $3,000,  and  would 
have  realized  thereby  a  profit  of  not  less  than  $1,^00. 

Wherefore  [{concluding  as  in  Form  No.  5936).]^ 

b.  By  Sender  of  Message.* 

1.  The  matter  to  be  supplied  within  Plaintiff  says  that  heretofore,  to  wit, 
[  ]  will  not  be  found  in  the  reported  on  the  2jtA  day  oi  fanuary,  A.  d.  i%q8, 
case.  said  defendant  was,  and  still  is,  a  tele- 

2.  Precedent.  —  In  Garland  v.  West-  graph  company  and  corporation  en- 
ern  Union  Tel.  Co.,  ir8  Mich.  369,  the  gaged  in  the  telegraph  business,  and  a 
complaint  in  the  justice's  court  was  common  carrier  of  telegraph  messages, 
as  follows:  And  on,  to  wit,  the  25th  day  oi  fanu- 

"  Written  Memoranda  of  Plaintiffs  ary,  i8(?<?,  said  defendant  undertook, 
Declaration  Herein.  for  a  valuable  consideration,  to  wit,  40 
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Form  No.  19855. 
(Precedent  in  Logan  v.  Western  Union  Tel.  Co.,  84  111.  468.)* 

[(^Commencement  as  in  Form  No.  6989. y\^ 

Milton  Logan,  the  plaintiff  in  this  case,  complains  of  the  Western 
Union  Telegraph  Company,  summoned,  etc.,  of  a  plea  of  case;  for  that 
whereas,  heretofore,  to  wit:  on  the  21st  day  of  September,  a.  d.  i87<?, 
and  from  thenceforward  to  the  commencement  of  this  suit,  the 
defendant  being  a  body  corporate,  under  the  name  and  style  afore- 
said, was  the  owner  of  certain  telegraph  wires  and  the  processes  and 
apparatuses  thereunto  appertaining,  for  the  communication  of  intel- 
ligence and  dispatches  rapidly  and  by  means  of  electricity  from  one 
point,  place  or  station  to  another,  and  that  said  defendant  operated 
and  controlled  the  same  irom  Blair,  Nebraska,  to  wit:  at  the  county 
aforesaid,  to  Beardstown,  Illinois,  to  wit:  at  the  county  aforesaid, 
and  intermediate  and  between  said  places.  And  the  plaintiff  avers 
that  it  was  the  duty  of  the  defendant,  by  and  through  its  authorized 
agents  in  that  behalf,  for  compensation  and  reward  to  it  paid  or  given, 
to  transmit  and  carry  over,  by  and  through  said  telegraph  wires, 
apparatuses  and  processes  aforesaid,  with  reasonable  care,  safety 
and  diligence,  messages,  dispatches  or  communications  of  request, 
demand,  information  and  intelligence,  commonly  called  "  telegrams," 
from  one  point  or  station  of  the  defendant  to  another,  to  wit:  from 
the  said  Blair,  Nebraska,  to  wit:  at  the  county  aforesaid,  to  Beards- 
totvn,  to  wit:  at  the  county  aforesaid;  and  irova.  Beardstown,  to  wit: 
at  the  county  aforesaid,  to  Blair,  Nebraska,  to  wit:  at  the  county 
aforesaid.  And  that  it  was  the  further  duty  of  said  defendant  to 
deliver  the  said  "telegrams"  or  "messages,"  upon  the  reception  of 
the  same  at  the  office  of  the  place  of  the  destination  of  the  same,  to 
the  person  or  persons,  party  or  parties,  to  whom  the  same  should 
be  sent  or  directed  and  addressed,  with  reasonable  diligence,  and 
without  delay  or  neglect.  Plaintiff  avers  that  on,  to  wit:  the  22d 
day  of  September,  a.  d.  iS73, 'a.t  Beardstown,  to  wit:  at  the  county 

cents,  to  convey  and  deliver  for  said  neglect  of  said  defendant,  said  plaintiff 
plaintiff  a  telegraph  message  to  G,  IV.  was  deprived  of  and  lost  large  gain 
IVylie  &"  Co.,  No.  i^j  Van  Bur  en  and  profits  on  said  wheat  which  the 
Street,  Chicago,  III,,  which  message  said  George  IV.  IVylie  would  have  pur- 
was  as  follows:  "^  Corunna,  Mich.,  Jan.  chased  for  this  plaintiff,  and  said 
2_5th,  \%g8.  To  G.  IV.  Wylie  6^  Co.,  plaintiff  was  deprived  of  the  oppor- 
145  Van  Buren  Street,  Chicago,  III.:  tunity  of  purchasing  said  wheat  on 
Buy  three  May.  J.  E.  Garland,' —  said  2^th  day  ol  January,  \%g8,  and  on 
which  message  instructed  G.  W.  Wylie  account  of  which  said  plaintiff  has 
to  purchase  for  said  plaintiff  3,000  been  damaged  in  the  sum  of  %joo,  for 
bushels  of  wheat,  to  be  delivered  to  the  recovery  of  which  this  suit  is 
said  plaintiff  on  May  Jirst.  And  said  brought.  J.  E.  Garland.^' 
defendant,  by  its  contract  with  said  It  was  held  that  the  plaintiff  was  en- 
plaintiff,  owed  said  plaintiff  a  duty  to  titled  to  recover. 

deliver  said  telegram  promptly,  and  1.  It  was  held  that  a  demurrer  to 
without  unnecessary  delay.  But,  not-  this  declaration  should  have  been  over- 
withstanding  such  contract  and  duty,  ruled  and  that  the  plaintiff  was  entitled 
said  defendant  wholly  failed  to  deliver  to  recover  at  least  nominal  damages, 
said  telegram  in  any  manner,  and  2.  The  matter  to  be  supplied  within 
wholly  failed  and  neglected  so  to  do,  [  ]  will  not  be  found  in  the  reported 
and,  on  account  of   such   failure  and  case. 
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aforesaid,  the  wife  of  him,  the  said  plaintiff,  and  the  mother  of  his 
son,  C.  C.  Logan,  to  be  hereinafter  named,  was  lying  dangerously  ill 
and  upon  the  point  of  death;  that  the  plaintiff's  son,  C.  C.  Logan,  was 
then  living  and  residing  at  P/at'r,  Nebraska,  aforesaid,  at,  to  wit:  at 
the  county  aforesaid;  and  the  plaintiff,  being  desirous  to  communi- 
cate said  intelligence  to  his  said  son  rapidly,  and  by  means  of  the 
electricity,  telegraph  wires,  apparatuses  and  processes  of  said 
defendant,  aforesaid,  at  Beardstown,  at  the  county  aforesaid,  on,  to 
wit:  the  22d  day  oi  September,  iS73,  wrote  out  and  delivered  to  the 
said  defendant,  at  its  proper  office  at  Beardstown,  a  certain  message 
or  telegram,  addressed  to  said  C.  C.  Logan,  aforesaid,  at  Blair, 
Nebraska,  to  wit:  at  the  county  aforesaid,  the  same  being  in  the 
words  and  figures  following,  to  wit: 

''Beardstown,  Hi.,  Sept.  22,  iS73. 
To  C.  C.  Logan,  Blair,  Nebraska: 

Your  mother  about  to  die.  Come  home.  If  you  can't  come, 
answer. 

M.  Logan." 
—  to  be  sent  and  transmitted  by,  through  and  over  said  telegraphic 
wires  of  said  defendant,  from  said  Beardstoivn,  to  wit:  at  the  county 
aforesaid,  to  Blair,  Nebraska,  at,  to  wit:  the  county  aforesaid,  with 
reasonable  diligence  and  attention,  and  without  delay  or  neglect,  and 
there,  that  is  to  say,  at  Blair,  Nebraska,  to  wit:  at  the  county  afore- 
said, to  be  delivered  to  said  C.  C.  Logan,  with  reasonable  dispatch, 
and  without  delay  or  neglect,  as  aforesaid.  And  plaintiff  avers  that 
he  did,  then  and  there,  at  the  time  of  sending  said  message  afore- 
said, pay  to  the  defendant  the  reward  and  compensation  demanded 
and  required  by  the  defendant  of  the  plaintiff,  to  wit:  the  sum  of 
eighty  cents,  for  the  transmission  and  delivering  of  said  telegram  or 
message,  and  the  defendant,  then  and  there,  received  said  telegram 
or  message  for  transmission  and  delivery  to  said  C.  C.  Logan,  at 
Blair,  Nebraska,  to  wit:  at  the  county  aforesaid,  as  aforesaid. 

The  plaintiff  avers  that  the  defendant,  notwithstanding  the  premi- 
ses, did  not  send  or  transmit  the  said  message  or  telegram  afore- 
said, but  omitted  negligently,  recklessly  and  wilfully  to  send,  transmit 
and  convey  the  same,  by  and  through  its  wires  and  over  the  same, 
from  said  Beardstown  to  said  Blair,  and  also  wholly  failed  to  deliver 
said  message  or  dispatch  to  said  C.  C.  Logan,  at  said  Blair,  Nebraska, 
to  wit:  at  the  county  aforesaid,  by  and  through  the  recklessness  and 
misconduct  of  the  said  defendant  in  the  performance  of  its  duty  in 
that  behalf,  so  that  plaintiff  avers  that  said  C.  C.  Logan  never  received 
said  dispatch,  by  means  whereof  the  said  plaintiff  was  deprived  of 
the  comfort  and  fellowship,  presence  and  sympathy  of  his  said  son, 
which  he  would  otherwise  might  or  would  have  had,  in  his  affliction 
occasioned  by  the  dangerous  and  fatal  illness  of  his  said  wife,  the 
mother  of  his  said  son,  C.  C.  Logan,  as  aforesaid,  and  was  otherwise 
injured  in  his  feelings  and  sensibilities,  by  the  pain  and  agitation 
caused  by  depriving  plaintiff  of  the  presence  of  his  son  in  the  last 
illness  of  said  mother  and  wife,  and  was  also  forced  and  obliged  to 
lay  out  and  expend  a  large  sum  of  money,  to  wit:  the  sum  of  Ji/ty 
dollars,  in  and  about  the  transmission  and  sending  of  said  message, 
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and  in  and  about  attending  to  the  same,  and  that  he  hath  otherwise 
been  damaged  in  a  large  sum  of  money,  to  wit:  in  the  sum  ol  fifty 
dollars,  wherefore  plaintiff  saith  an  action  hath  accrued  to  him,  to 
the  damage  of  the  said  plaintiff  in  the  sum  of  one  thousand  dollars 
{%lflOO'),  and  therefore  he  sues. 

[(^Signature  as  in  Form  No.  6939. y^- 

c.  By  Person  Other  than  Addressee  or  Sender,  but  for  Whose  Benefit 

Message  was  Sent.' 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Precedent.  —  In  Martin  v.  Western 
Union  Tel.  Co.,  i  Tex.  Civ.  App.  143, 
this  petition  was  held  good  as  against 
a  general  demurrer: 

"That  plaintiff  is  a  resident  citizen 
of  the  city  of  St.  Louis,  State  of  Mis- 
souri, and  that  the  Western  Union  Tele- 
gtaph  Company  is  a  private  corporation, 
duly  incorporated  under  and  by  virtue 
of  the  laws  of  the  state  of  Ne-^^  York, 
with  Jay  Gould  as  president  thereof, 
and  said  Western  Union  Telegraph  Com- 
pany has  for  the  last  ten  years  con- 
tinually held  itself  out  as  a  telegraph 
company,  and  offered  as  such  to  re- 
ceive and  transmit  messages  from  any 
point  on  its  line  to  any  other  point 
thereon,  which  said  points  on  its  line 
do  now  and  for  ten  years  last  past  have 
embraced  Belton  and  Austin  in  the 
state  of  Texas  and  St,  Louis  in  the 
state  of  Missouri;  which  said  business 
was  carried  on  in  consideration  of  the 
payment  received  therefor  and  the 
profits  arising  therefrom,  and  said  de- 
fendant during  said  period  of  time 
has  held  itself  as  authorized  and  ready 
to  do  said  business. 

Plaintiff  further  alleges,  that  on,  to- 
wit,  the  jbth  day  of  February,  a.  d. 
i8(5V,  he  was  associated  -with.  John  Mar- 
tin in  the  mercantile  business  in  the 
city  of  St.  Louis  in  the  state  of  Missouri, 
under  the  firm  name  and  style  of  Ed- 
ward Martin  &"  Co.,  and  that  they  then 
and  there  held  a  claim,  which  was  just 
and  equitable,  against  Samuel  T.  Wood- 
Tvorth,  of  Belton,  Bell  county,  Texas, 
amounting  to  the  sum  oi%i.J7^.8o,  all 
of  which  was  due  and  payable  except- 
ing %6_s^.6_5,  which  would  become  due 
and  payable  on  March  4,  1^84.  That 
said  Samuel  T.  Woodworth  was  then  in 
failing  circumstances  and  was  about 
to  be  attached  by  other  creditors  on  the 
j6th  day  of  February,  A.  D.  i9>84,  when 


Montieth  Ssf  Furman,  attorneys  at  law, 
of  Belton,  Texas,  and  who  then  and 
there  were  acting  for  said  firm  of  Ed- 
ward Martin  &'  Co.,  at  their  request 
and  as  under  their  employment,  pre- 
pared a  dispatch  to  James  P.  Maginn, 
attorney  at  law  at  St.  Louis,  Missouri, 
and  who  was  then  and  there  the  at- 
torney of  said  firm  of  Edward  Martin  ^ 
Co.  in  St.  Louis,  Missouri,  and  de- 
livered the  same  at  2  o'clock  and  4^ 
minutes  /.  m.  on  February  16,  a.  d. 
i8<5V,  to  the  Frontier  Telegraph  Company, 
and  which  was  immediately  received 
and  transmitted  by  said  Frontier  Tele- 
graph Company  to  the  Western  Union 
Telegraph  Company,  and  by  it  received 
at  2  o'clock  and  4^  minutes  /.  m.  on 
February  i6,  A.  D.  i8<5V.  as  first  written, 
and  sent  and  transmitted  by  it  to  James 
P.  Maginn  at  St.  Louis,  State  of  Mis- 
souri. Plaintiff  alleges  that  said  dis- 
patch read  as  follows,  or  substantially 
as  follows,  and  so  read  at  the  time 
when  it  came  into  the  hands  of  the  de- 
fendant herein  for  transmission: 

''  Belton,  Texas,  February  i6,  l%84. 
James  P.  Maginn,  St.  Louis,  Mo.: 

Martin  &'  Co.  hold  note  of  Sam. 
Woodworth;  will  be  attached  to-night; 
your  bank  telegraph  Miller  Brothers, 
bankers,  to  make  bond. 

.?^  collect.     2.4^ p.  va. 

Monteith  &>  Furman.' 
Plaintiff  alleges  that  by  the  negli- 
gence and  carelessness  of  defendant, 
its  agents  and  employees,  the  message 
was  not  delivered  on  that  day  nor  on 
the  succeeding  day,  but  was  carelessly 
and  negligently  withheld  from  said 
James  P.  Maginn,  and  he  had  no  notice 
of  the  matters  referred  to  until  the 
j8th  day  of  February,  A.  D.  1884.  Plain- 
tiff alleges  that  if  said  message  had 
been  transmitted  with  proper  skill  and 
reasonable  rapidity  it  would  have  come 
to  the  hands  of  James  P.  Maginn  by  3 
o'clock  /.  m.  of  the  i6th  day  of  Feb- 
ruary,   18^^,   and   then    been    by   him 
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communicated  to  Ed^vani  Martin  &' 
Co.,  and  reply  received  by  saidy^w^j 
F.  Maginn,  and  been  by  him  or  said 
Edward  Afartin  (2r*  Co.,  or  some  good 
or  solvent  bank  of  St  Louis,  Mo.,  an- 
swered, either  by  telegraphing  Miller 
Brothers  or  some  one  else  who  could 
have  obtained  the  execution  of  a  good 
and  sufficient  bond  for  attachment 
which  would  have  been  approved  by 
the  district  clerk  of  Bell  County,  Texas, 
which  said  answer  of  said  telegram 
should  have  been  obtained  and  trans- 
mitted by  said  Western  Union  Tele- 
graph Company  and  received  by  the 
person  to  whom  the  same  was  sent  by 
6  o'clock  /.  m.  on  the  i6th  day  of  Feb- 
ruary, \%84;  and  plaintiff  alleges  that 
by  the  use  of  reasonable  promptness 
on  the  part  of  said  Western  Union  Tele- 
graph Company  and  by  the  use  of 
reasonable  promptness  by  James  P. 
Maginn  and  said  Edward  Martin  iSr* 
Co.,  which  would  have  been  executed, 
and  by  reasonable  promptness  on  the 
part  of  said  Western  Union  Telegraph 
Company  in  transmitting  said  replying 
message  from  St  Louis,  Mo.,  to  Belton, 
Texas,  such  answer  could  and  should 
have  been  returned  by  6  o'clock/,  m., 
February  i6,  1^84;  but  plaintiff  alleges, 
that  if  the  same  had  been  received  by 
<?  or  even  10  o'clock  /.  m.  of  February 
16,  \'i>84,  the  same  would  have  been  in 
time  for  said  Martin  dr*  Co.  to  have 
saved  their  indebtedness  by  obtaining  a 
writ  of  attachment.  And  plaintiff  al- 
leges that  said  Monteith  Ssf  Furman  had 
prepared  a  petition,  which  was  in  due 
form,  and  an  affidavit  for  attachment  in 
blank,  which  could,  upon  getting  a  tele- 
gram, be  quickly  closed  and  completed, 
and  Miller  Brothers,  bankers,  oi  Beltjn, 
Texas,  had  promised  upon  obtaining  an 
authorizing  telegram  from  some  good 
and  solvent  bank  to  go  upon  said 
attachment  bond  as  security  thereon, 
and  A.  M.  Monteith  stood  ready  to 
make  affidavit  such  as  is  required  by 
law  upon  which  an  attachment  should 
issue;  and  arrangements  had  been 
made  with  the  clerk  of  the  District 
Court  of  Bell  county  to  stand  ready  to 
issue  writ  of  attachment  and  approve 
bond  in  legal  form  and  with  approved 
security,  which  could  and  would  have 
been  readily  made  if  a  proper  answer 
had  been  made  to  said  telegram  which 
had  been  promptly  returned  to  Belton. 
And  plaintiff  alleges  that  he  stood 
ready  and  willing  to  answer  said  tele- 
gram, and  could  readily  and  promptly 


have  provided  an  attachment  bond 
through  a  good  and  reliable  bank  in 
St.  Louis,  Mo.,  who  would  have  tele- 
graphed Miller  Brothers  to  make  bond 
for  Edward  Martin,  and  the  said  bank 
would  save  said  Miller  Brothers  from 
all  loss  and  damage  whatever. 

And  plaintiff  alleges  that  until  // 
o'clock  /.  m.  on  the  i6th  day  of  Feb- 
ruary, A.  D.  184"^,  there  were  sufficient 
goods,  wares  and  merchandise  of  Sam- 
uel  T.  Woodworth  subject  to  attachment 
to  satisfy  the  debt,  interest  and  cost  of 
suit,  which  would  have  been  recovered 
by  judgment  from  SamuelT.  Woodworth 
at  the  suit  of  Edward  Martin  &;=  Co., 
and  which  would  have  been  duly  col- 
lected by  such  attachment  and  judg- 
ment  of  the  court;  and  plaintiff  further 
alleges,  that  suit  would  have  been  in- 
stituted, and  the  goods  of  Samuel  T. 
Woodworth  sufficient  to  satisfy  said  in- 
debtedness of  Edward  Martin  &•  Co. 
attached,  and  said  indebtedness  of 
Samuel  T.  Woodworth  fully  paid  and 
discharged,  and  that  there  was  good 
and  legal  grounds  for  the  issuance  of 
said  writ  of  attachment  for  such  pur- 
pose. And  plaintiff  further  alleges 
that  the  nature  and  purpose  of  such 
dispatch,  as  revealed  upon  the  face 
thereof,  were  sufficient  to  put  the  said 
Western  Union  Telegraph  Company  upon 
notice  of  the  importance  of  such  dis- 
patch being  promptly  and  correctly 
forwarded  to  saidyaw^j  P.  Afaginn,  in 
order  that  the  indebtedness  therein  re- 
ferred to  might  be  saved  or  secured, 
but  that  defendant,  although  it  had 
such  knowledge  by  its  officers  and 
agents  for  receiving,  transmitting  and 
delivering,  did  so  carelessly  and  neg- 
ligently, so  that  a  mistake  was  made 
in  the  transmitting  and  delivery  of 
such  message,  and  said  message  was 
not  delivered  until  two  days  after  it 
should  have  been,  to  plaintiff's  great 
damage,  he  now  being  the  owner  of 
such  claim  in  the  sum  of  %j,ooo. 

And  plaintiff  further  alleges  that 
said  Edward  Martin  &=  Co.,  in  reply  to 
said  telegram  to  James  P.  Maginn, 
would  also  have  telegraphed  to  Mon- 
teith dr"  Furman  a  statement  of  the 
amount  of  their  claim  against  Samuel 
T.  Woodworth,  and  also  a  statement 
as  to  when  the  same  would  become 
due,  for  the  instruction  of  said  Mon- 
teith Ss'  Furman  as  to  filling  in  their 
allegation  in  their  petition  of  Edward 
Martin  &'  Co.  v.  Samuel  T.  Woodworth, 
and  affidavit  for  writ  of  attachment  and 
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Form  No.  19856. 

(Precedent  in  Butler  v.  Western  Union  Tel.  Co.,  62  S.  Car.  225.)* 

r(7>V/<f  of  court  and  cause  as  in  Form  No.  5932.^ 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  That  at  the  time  of  the  grievances  hereinafter  stated  the 
defendant,  the  Western  Union  Telegraph  Company,  was  and  is  now  a 
corporation  duly  organized  under  the  laws  of  the  state  of  New  York 
and  as  such  was  then  and  is  doing  business  in  the  state  of  South 
Carolina,  and  was  then  and  is  now  the  owner  and  operator  of  a  tele- 
graph line  in  said  state  of  South  Carolina,  between  the  city  of  Colum- 
bia, in  said  state,  and  the  town  of  Abbeyville,  in  said  state,  having 
offices  in  said  city  and  town,  and  was  then  and  is  now  engaged  as  a 
common  carrier  for  hire  in  sending  messages  for  the  public  by 
means  of  such  telegraph  line  between  said  points.  J^ 

2.  That  on  the  <?^day  of  April,  iS99,  one  J.  B.  Spivey,  the  son-in- 
law  of  the  plaintiff,  presented  to  and  filed  with  the  defendant,  at  its 
office  in  the  said  town  of  Abbeyville,  the  following  message:  *'  Mr.  H. 
P.  Jumper,  No.  709  Lumber  street:  Wife  very  ill.  Come  at  once. 
Let  parents  and  G.  B.  Spivey  know.     J.  B.  Spivey." 

3.  That  the  defendant  at  said  time  and  place  received  said  mes- 
sage and  promised  promptly  to  transmit  by  telegraph  and  deliver  the 
same  to  the  said  H.  P.  Jumper  at  his  said  address  in  the  said  city  of 
Columbia,  and  that  the  said  J.  B.  Spivey,  m  consideration  thereof, 
then  and  there  prepaid  to  the  defendant  its  regular  charges. 

4.  That  at  said  time  the  wife  of  the  said  J.  B.  Spivey,  mentioned 
in  the  said  message,  was  critically  ill;  that  the  plaintiff  is  her  father 
and  one  of  the  parents  mentioned  in  said  message,  and  that  the  same 

bond  for  attachment  to  said  cause,  the  loss  and  injury  which  was  occa- 
And  plaintiff  alleges,  that  said  Samuel  sioned  to  said  Edward  Martin  ^  Co. 
T.  Wood-worth,  since  the  i6th  day  of  and  within  the  time  prescribed  by  the 
February,  A.  D.  i8<5V,  has  been  in-  rules  and  regulations  of  said  Western 
solvent  and  no  sum  of  money  could  be  Union  Telegraph  Company,  which  corn- 
made  out  of  him  by  process  of  law,  pany  refused  to  pay  and  satisfy  the 
and  said  Samuel  T.  Woodworth  would  same  in  whole  or  in  part;  and  plaintiff 
not  willingly  pay  anything  on  such  alleges  that  plaintiff  paid  loll  for  trans- 
indebtedness,  mission  of  said  message  to  St.  Louis. 
Plaintiff  further  alleges  that  said  Missouri,  the  sum  of  $/.j3',  which  has 
firm  of  Edward  Martin  ^  Co.,  prior  to  not  been  returned  to  plaintiff, 
the  institution  of  this  suit  was  dis-  Wherefore,  the  premises  considered, 
solved,  and  the  claim  oi  Edward  Mar-  plaintiff  prays  that  defendant  be  duly 
tin  b'  Co.  against  the  Western  Union  cited  to  appear  and  answer  this  peti- 
Telegraph  Company  was  duly  assigned  tion,  and  that  on  final  hearing  plaintiff 
and  transferred  for  a  valuable  con-  have  judgment  for  said  sum  of  %j,ooo 
sideration  to  plaintiff  herein  and  is  damages  caused  to  him,  and  for  his 
now  his  property,  and  he  now  sues  toll  paid  f/.jj",  and  for  such  other  and 
upon  the  same  in  his  own  name.  And  further  relief  as  plaintiff  may  in  law 
plaintiff  alleges  that  answer  to  said  and  in  equity  be  entitled  to,  and  as  in 
dispatch  ought  to  have  been  received  duty  bound,  and  will  ever  pray,"  etc. 
at  Belton.  Texas,  by  6  o'clock  /,  m,  of  1.  It  was  held  that  a  demurrer  to 
February  i6,  i8<?^.  Plaintiff  further  this  complaint  was  properly  overruled, 
alleges  that  he  gave  due  notice,  as  2.  The  matter  enclosed  by  and  to  be 
required  by  law  and  regulations  of  the  supplied  within  []  will  not  be  found  ia 
Western   Union    Telegraph  Company,  of  the  reported  case. 
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was  presented  to  and  received  by  the  defendant  to  be  transmitted 
and  delivered  as  aforesaid  for  the  plaintiff's  benefit,  of  all  of  which 
defendant  was  apprised  at  the  time  of  the  presentation  of  said  mes- 
sage to  it  as  aforesaid;  and  that  plaintiff  on  his  part  in  all  respects 
fully  complied  with  the  terms  and  conditions  of  said  ai^reement, 

5.  That  although  the  said  H.  F.  Jumper  was  at  his"  residence,  at 
said  No.  109  Lumber  street,  in  said  city,  during  the  whole  of  the  said 
third  day  of  April^  when  said  message  could  and  ought  to  have  been 
delivered  to  him  and  all  of  the  following  day,  and  although  his  said 
residence  was  within  easy  reach  of  the  defendant  and  within  the  reg- 
ular delivery  limits  in  said  city,  the  said  defendant,  wilfully,  wantonly 
and  grossly,  negligently  failed  promptly  to  deliver  said  message,  and 
the  same,  through  the  wilful,  wanton  and  gross  negligence  of  the 
defendant  aforesaid,  was  not  delivered  or  offered  to  be  delivered,  to 
the  said  H.  F.  Jumper  or  any  one  for  him,  until  the  11th  day  of  April, 
i899,  upon  demand  then  being  made  by  the  said  H  F.  Jumper  there- 
for at  defendant's  office  in  the  said  city  of  Columbia;  and  that  in  the 
meantime,  on  the  night  of  the  5th  day  of  April,  iS99,  the  said  wife 
of  the  said  J.  B.  Spivey  died  of  said  illness,  and  her  remains  were 
forwarded  by  railroad  to  Killians,  in  the  said  county  of  Richland,  for 
interment. 

6.  That  by  reason  of  defendant's  said  wanton,  wilful  and  grossly 
negligent  failure  promptly  to  deliver  said  message,  as  aforesaid,  the 
plaintiff  was  deprived  of  seeing  and  being  with  his  said  daughter 
before  her  said  death,  and  of  accompanying  her  remains  from  the 
said  town  of  Abbeyville  to  the  said  Killians,  and  of  providing  for  their 
proper  reception  upon  their  arrival  at  their  destination  at  Killians, 
was  subjected  to  great  mental  anguish  and  suffering,  and  suffered 
damage  in  the  sum  of  $1,950. 

7.  That  on  the  31st  day  of  May,  iS99,  the  plaintiff  notified  the 
defendant  of  the  matters  and  things  hereinabove  set  forth,  and  pre- 
sented his  claim  in  writing  to  said  defendant  for  said  sum  by  reason 
thereof,  but  the  defendant  has  failed  to  pay  the  plaintiff  said  sum,  or 
any  part  thereof,  and  has  wholly  ignored  plaintiff's  said  claim. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  $1,950,  and  for  the  costs  and  disbursements  of  this 
action. 

[(^Signature  of  attorney  and  verification  as  in  Form  No.  5982.^))^ 

2.  FopPenalty.2 

1.  The   matter    enclosed    within    [  ]     '  Clint.  Crose,  Lafayette,  Indiana: 

will  not  be  found  in  the  reported  case.         Send  me  four  girls,  on   first  train  to 

2.  Precedent. —  In  Western  Union  Tel.     Francesville,  to  tend  fair. 

Co.  V.  Ferguson,  57  Ind.  495,  the  com-  £•  Ferguson.' 

plaint  was  as  follows:  That  said  message   was   left  at  said 

"The  plaintiff  complains  of  the  de-  office  during  the  usual    business  hours, 

fendant,  and  says,  that  on  the  .s?^  day  and    was    to    be    transmitted     to   said 

of   September,    1^74,    he    placed    in    the  Clint.    Crose,   Lafayette,    Indiana,    with- 

hands   of    the    defendant's    agent,    at  out  delay;  the  said  plaintiff    paying  in 

Francesville,    Indiana,   in   said   county,  advance   for  the   transmission     of  said 

the  following  message,  to  wit:  message   the    sum    demanded    by    the 
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^{Commencement  as  in  Form  No.  6950.'^^ 

J.  M.  Powell,  plaintiff,  complains  of  the  Western  Union  Telegraph 
Company,  a  corporation,  defendant,  of  a  plea  that  it  render  unto  the 
plaintiff  the  sum  of  one  hundred  diOWdiX?,,  which  it  owes  to  and  unjustly 
detains  from  him  for  this,  to  wit:  that  the  plaintiff,  who  resides  in 
the  city  of  Richmond,  at  No.  1101  Taylor  street,  was  at  Mathews 
Court-house,  in  the  county  of  Matheivs,  Virginia,  on  Thursday,  the 
ninth  day  of  November,  \W3,  and  then  and  there  delivered  to  the 
Tidewater  Telephone  Company,  a  corporation  created  under  the  laws 
of  Virginia,  and  doing  business  in  this  state,  a  message  in  the  words 
and  figures  following,  to  wit: 

'' Ncwember  9th,  i893. 

Dated  at  Mathews  C.  H.,  Va., 
To  Mrs.  /.  M.  Powell,  1107  Taylor  street, 

Richmotid,  Va. 

Be  home  Saturday;  no  boat  on  account  of  storm. 

/.  M.  Powell:' 
— to  be  transmitted  by  said  Tidewater  Telephone  Company  to  West 
Point,  and  there  delivered  to  the  Western  Union  Telegraph  Company, 
doing  business  in  this  state,  and  by  it  (said  defendant  company) 
transmitted  to  his  wife,  Mrs.  J.  M.  Powell,  who  resides  at  No.  1101 
Taylor  street,  Richmond,  Virginia,  and  was  then  at  her  said  place  of 
residence,  which  said  message  was  then  and  there,  to  wit,  at  Mathews' 
Courthouse,  received  by  said  Tidewater  Telephone  Company,  and  all 
the  charges  for  sending  and  delivering  the  said  message  at  its  place 
of  destination,  according  to  the  regulations  of  the  said  Tidewater 
Telephone  Company,  were  then  and  there  prepaid  by  the  plaintiff  to 
the  said  Tidewater  Telephone  Company;  and  the  plaintiff  avers  that  the 
said  Tidewater  Telephone  Company  faithfully  and  impartially  sent  and 
delivered  the  said  message  to  the  said  Western  Union  Telegraph  Com- 
pany at  West  Point,  Virginia,  and  the  said  defendant  company  received 
the  said  message  and  undertook  and  agreed  to  transmit  the  same 
faithfully  and  impartially  and  as  promptly  as  practicable  in  order  of 
delivery  to  the  said  Mrs.  /.  M.  Powell,  at  No.  1107  Taylor  street, 
Richmond,  Virginia,  the  payment  of  the  usual  charges  therefor, 
according  to  the  regulations  of  said  defendant  company,  having 
been  made  to  the  said  Tidewater  Telephone  Company  as  aforesaid. 

And  the  plaintiff  avers  that  it  was  the  duty  of  the  said  defendant 

agent  of  said  company,  at  the  time  he  cases  made  and  provided,  in  the  sum 

delivered  said    message;    that  the  de-  of  (7Wif  ,^««(/;ra' dollars,  and  other  proper 

fendant,    without    cause,    wrongfully,  relief." 

wholly  failed  and  refused  to  transmit  1.  Virginia.  —  Code  (1887),  §  129I. 
said  message  at  all,  to  the  damage  of  2.  This  was  the  first  count  in  the  dec- 
the  plaintiff  one  hundred  dollars,  which  laration,  which  contained  two  counts. 
has  never  been  paid,  either  in  whole  or  It  was  held  that  a  demurrer  was  prop- 
in  part,  as  shown  per  exhibit  '  A  '  here-  erly  sustained  to  the  second  count  and 
with  filed  and  made  a  part  hereof;  and  properly  overruled  as  to  the  first  count. 
the  plaintiff  prays  that  he  have  judg-  3.  The  matter  to  be  supplied  within 
ment  for  the  statutory  penalty  in  such  []  will  not  be  found  in  the  reported  case. 
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company  to  transmit  the  said  message  faithfully  and  impartially,  yet 
the  plaintiff  avers  that  the  defendant  whoily  failed  to  discharge  its 
said  duty  in  this  regard  to  the  plaintiff,  and  did  not  faithfully  trans- 
mit the  said  message  to  the  said  Mrs.  /.  M.  Powell,  at  No.  1101  Tay- 
lor street,  Richmond,  Va.,  whereby  and  in  consequence  of  such  breach 
of  duty  on  its  part,  and  of  its  failure  to  transmit  faithfully  the  said 
message  as  aforesaid,  the  said  defendant  company  became  indebted, 
under  the  statute  in  such  case  made  and  provided,  to  the  plaintiff  in 
the  sum  of  $100,  to  be  paid  to  the  plaintiff  whenever  the  said  defend- 
ant should  be  thereunto  afterwards  requested. 

Yet  the  said  defendant,  although  often  requested,  has  not  as  yet 
paid  to  the  plaintiff  the  said  sums  of  money  above  demanded,  nor 
any  part  thereof,  but  the  same  to  pay  has  hitherto  wholly  failed  and 
refused,  to  the  damage  of  the  plaintiff  ^50.  And  therefore  he 
brings  his  suits,  etc. 

[(^Signature  as  in  Form  No.  6950.')]^ 


II.  Complaint  to  remove  Poles  and  wires  from  street. 

Form  No.  19858. 

(Precedent  in  Dusenbury  v.  Mutual  Union  Tel.  Co.,  (Supreme  Ct.  Spec.  T.)  ir 
Abb.  N.  Cas.  (N.  Y.)  440.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  5926.^]^ 

The  plaintiff  for  cause  of  action  respectfully  shows  to  this  court: 

I.  That  he  is  the  owner  in  fee  simple  of  an  undivided  one-tenth  part 
and  lessee  of  the  remaining  nine-tenths  for  the  term  of  three  years  from 
April,  1S8O,  of  the  farm  of  land  situated  on  the  northwesterly  corner 
of  Broadway  and  Spring  street,  in  the  village  of  White  Plains,  county 
of  Westchester  and  State  of  New  York,  bounded  on  the  east  by  the 
center  line  of  Broad7vay,  on  the  south  by  the  center  line  of  Spring 
street,  and  on  the  west  and  north  by  land  of  /.  Mitchell  and  others, 
including  within  said  bounds  all  the  land  in  Spring  street  lying 
between  the  center  line  thereof  on  the  south,  and  the  northerly  side 
thereof,  and  extending  from  Broadway  on  the  east  to  the  house  of 
George  Baldivin  on  the  west,  and  including  also  the  land  in  Broad- 
way lying  between  the  center  line  thereof  on  the  east  and  the  west- 
erly side  thereof  extending  from  Sprifig  street  to  the  land  of  /. 
Mitchell,  subject  to  the  public  use  of  said  streets  for  highway  pur- 
poses only. 

II.  That  ever  since  May,  1S8O,  and  up  to  the  27th  day  oi  June 
last,  he  has  been  in  possession  of  said  premises,  and  is  now  entitled 
to  the  immediate  possession  thereof  as  such  owner,  and  as  lessee 
an^  tenant  thereof  for  the  term  of  three  years  from  April  1,  188O,  to 
April  1,  1 883. 

III.  That,  as  plaintiff  is  informed  and  believes,  the  defendant  is  a 
corporation  created  by  and  existing  under  the  laws  of  the  State  of 
Ne7a  York. 

1.  The  matter  to  be  supplied  within  2.  It  was  held  that  judgnent  should 
[  ]  will  not  be  found  in  the  reported  case,     be  for  the  plaintiff. 
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IV.  That  the  plaintiff  being  in  possession  of  said  premises,  the 
defendant,  by  its  agents  and  servants,  did,  on  or  about  the^7/>^,  28th^ 
and  30th  days  of  June,  i882,  unlawfully  enter  upon  said  premises 
lying  between  the  center  line  of  Spring  street  and  the  northerly  side 
thereof  and  dig  holes  in,  blast  rocks  out  of,  erect  eleven  telegraph 
poles  upon,  and  stretch  wires  over  said  premises  throughout  the 
whole  length  thereof,  from  Broadway  aforesaid  to  the  said  house  of 
George  Baldwin,  and  the  defendant  is  now  in  possession  of  the 
same  and  in  the  actual  occupancy  thereof. 

V.  That  said  defendant  possesses  and  occupies  said  premises  for 
other  than  highway  purposes  without  leave  of  the  plaintiff,  without 
paying  or  offering  to  pay  the  plaintiff  any  compensation  therefor,  and 
without  any  right  or  title  thereto,  and  now  unlawfully  withholds  pos- 
session thereof  from  the  plaintiff,  to  his  damage  one  thousand  dollars. 

Wherefore  the  plaintiff  prays  for  judgment  against  the  defendant 
that  it  remove  said  poles  and,  wires  from  said  premises  and  surrender 
to  the  plaintiff  possession  thereof  and  pay  him  otie  thousand  dollars 
damages  for  withholding  the  same,  besides  the  costs  of  this  action, 
and  for  such  other  relief  as  may  be  just, 

[{Signature,  office  address  and  verification  as  in  Form  No.  5926).'\^ 


III.  INDICTMENT  FOR  INJURING  TELEGRAPH  PROPERTY. 

Form  No.  19859.' 

(Commencement  as  in  Form  No.  106S5.) 

The  grand  jurors  within  and  for  said  county  on  their  oath  present 
and  inform  that  John  Doe,  of  the  town  of  Derby,  in  said  county  of 
New  Haven,  on  the  twenty-third ddij  of  December,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-eight,  with  force  and  arms,  at  said  town 
of  Derby,  did  unlawfully  and  intentionally  cut  down  a  post  there 
situated  and  used  for  telegraphing  and  the  proper  estate  of  the 
American  Union  Telegraph  Company,  an  incorporated  company  of  this 
state,  against  {concluding  as  in  Form  No.  10685). 

1.  The  matter  to  be  supplied  within  2.  Connecticut.  — G^n.  Stat.  (1888),  § 
[  ]  will  not  be   found  in  the  reported     1477. 

case.  This   is   substantially   the   form   set 

out  in  2  Rev.  Swift's  Dig.  834. 
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TENANTS. 

I.  ACTION  FOR  AN  ACCOUNTING,  255. 

1.  Declaration,  255. 

a.  By  One  Tenant  in  Common  of  Land  Against  the  Other, 

255- 

(i)  In  General,  255. 

(2)  First  Count  Stating  Defendant  to  have  been  Ten- 
ant in  Common;  Second  Count  Against  Defend- 
ant as  Bailiff  of  a  Moiety  Not  Disclosing  that 
Defendant  was  Tenant  in  Common,  256. 

b.  By  One  Tenant  in  Common   of  a    Chattel  Against   the 

Other,  257. 

2.  Plea  to  Declaration  for  Not  Accounting,  257. 

II.  ACTION  BY  ONE  TENANT  IN  COMMON  FOR  A  CONVERSION  BY 
THE  OTHER,  259. 

III.  Petition  by  Tenants  in  common  for  sale  of  land  held 
IN  Common,  259. 

I.  ACTION  FOR  AN  ACCOUNTING. 

1.  Declaration. 

a.  By  One  Tenant  in  Common  of  Land  Against  the  Other. 

(1)  In  General. 

Form  No.  19860.' 

{(Commencement  as  in  usual  form). 

In  a  plea  of  the  case  whereupon  the  plaintiff  declares  and  says, 
that,  from  the  frsf  day  oi  June,  a.  d.  \W9,  till  \.\\e  first  day  oi  June, 
A.  D.  \^02,  the  defendant  was  the  bailiff  of  the  plaintiff,  and  as  such 
had  the  possession,  care  and  management  of  an  undivided  moiety  of 
a  certain  dwelling-house  and  lands,  situate  in  {^describing  the  lands),  zs 
tenant  in  common  with  the  plaintiff,  with  power  to  occupy,  let,  lease 
and  demise  the  same,  and  to  collect  and  receive  the  issues,  rents  and 
profits  of  said  dwelling-house  and  lands,  and  to  render  his  reasonable 
account  thereof  to  the  plaintiff  when  he  should  afterward  be  thereto 
requested;  and  the  defendant  during  said  time  did  receive  a  large 
sum  of  money,  to  wit,  three  hundred  dollars,  for  the  use  of  the  plaintiff 
by  said  issues,  rents  and  profits;  yet  the  defendant,  though  often 
requested,  has  never  rendered  his  reasonable  account  thereof  to  the 
plaintiff,  but  has  always  refused  so  to  do,  to  the  damage  {concluding 
as  in  usual  form). 

1.  This  is  the  declaration  set  out  in  2  Rev.  Swift's  Dig.  455. 
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^2)  First  Count  Stating  Defendant  to  have  been  Tenant  in 
Common;  Second  Count  Against  Defendant  as  Bailiff  of 
a  Moiety  Not  Disclosing  that  Defendant  was  Tenant  in 
Common. 

Form  No.  i  9  8  6  i. 

(3  Chit.  PI.  (1818),  p.  579.) 

In  the  Common  Pleas.  Trin.  Term,  56  Geo.  III. 

London,  to  wit:  Julia  Roe  was  summoned  to  answer  to  John 
Doe,  in  a  plea  that  she  render  to  the  said  John  Doe  a  reason- 
able accounting  for  the  time  during  which  she  was  bailiff  to  the 
said  John  Doe,  in  the  parish  of  St.  Botolph,  Bishopsgate  street,  in 
the  city  of  Lofidon.  And  thereupon  the  said  John  Doe,  by  Jeremiah 
Mason,  his  attorney,  saith,  that  whereas,  heretofore,  to  wit,  on  the 
Jirst  day  of  June,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety,  and  from  thence  for  a  long  space  of  time,  to  wit, 
hitherto,  the  said  John  Doe  was  lawfully  possessed  of  one  undivided 
moiety  or  half  part,  the  whole  in  moieties  to  be  divided  (or,  if  the 
plaintiff  ivas  seised  in  fee,  say,  "  the  said  y^^^  Doe  was  seised  in  his 
demesne  as  of  fee,  of  and  in  one  undivided  moiety  or  half  part,  the 
whole  in  moieties  to  be  divided "),  of  and  in  a  certain  messuage, 
with  the  appurtenances,  situate  and  being  (Here  describe  the  premises^, 
and  for  the  rest  and  residue  of  a  certain  term,  to  wit,  the  term  of  six 
years,  commencing  on  (stating  time),  and  the  said  Julia  Roe  during 
all  that  time  held  the  said  tenement,  with  the  appurtenances,  together 
with  the  said  John  Doe,  as  tenants  in  common  (or,  if  the  seisin  was 
in  fee,  say,  "and  the  sdad.  Julia  Roe,  and  divers  other  persons  whose 
names  are  to  the  said  plaintiff  unknown,  during  all  that  time  held 
the  said  tenements,  with  the  appurtenances,  together  with  the  said 
plaintiff,  as  tenants  in  common  "),  and  the  said  Julia  Roe  had  also, 
during  all  that  time,  the  care  and  management  of  the  whole  of  the 
said  premises,  with  the  appurtenances,  to  receive  and  take  the  rents, 
issues  and  profits  thereof,  and  as  bailiff  of  the  said  John  Doe  of  what 
she  received  more  than  her  just  share  and  proportion  thereof,  to 
render  a  reasonable  account  thereof  to  the  said  John  Doe  and  his 
said  share  thereof  when  the  said  Julia  Roe  should  be  thereunto  and 
afterwards  requested,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  although  the  said  Julia  Roe  during  the 
time  aforesaid,  at  (stating  place)  aforesaid,  received  more  than  her 
just  share  and  proportion  of  the  rents,  issues  and  profits  of  the  said 
tenements,  with  the  appurtenances,  and  the  said  plaintiff's  share 
thereof,  that  is  to  say,  the  whole  of  the  rents,  issues  and  profits  of 
the  said  tenements,  with  the  appurtenances;  yet  the  said  Julia  Roe, 
although  she  was  afterwards,  to  wit,  on  (stating  time),  at  (stating 
place)  aforesaid,  requested  by  the  said  John  Doe  so  to  do,  hath  not 
yet  rendered  a  reasonable  account  to  the  said  John  Doe  of  the  said 
rents,  issues  and  profits  so  received  as  aforesaid,  or  either  of  them, 
or  any  part  thereof,  or  of  the  said  share  of  the  said  John  Doe,  or  any 
part  thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to 
do,  contrary  to  the  form  of  the  statute  in  that  case  made  and  pro- 
'vided,  to  wit,  at  (stating place)  aforesaid;  and  whereas  also  the  said 
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Julia  Roe,  heretofore,  to  wit,  on  {stating  time)  aforesaid,  was,  and 
from  thence  for  a  long  space  of  time,  to  wit,  hitherto,  at  the  parish 
aforesaid,  was  bailiff  to  the  said  John  Doe  of  otie  undivided  moiety  or 
share  of  certain  other  messuages,  tenements  and  premises,  to  wit 
{describing  the  premises'),  situate  and  being  at  the  parish  aforesaid, 
and  the  said  Julia  Roe  during  all  the  time  last  aforesaid,  as  such 
bailiff,  took  and  received  the  rents,  issues  and  profits  of  the 
said  last  mentioned  tenements,  with  the  appurtenances,  to  render 
reasonable  account  thereof  to  the  said  John  Doe  when  she  should 
be  thereunto  requested;  yet  the  said  Julia  Roe,  although  she  was 
afterwards,  to  wit,  on  {stating  time),  at  {stating  place)  aforesaid, 
requested  by  the  said  John  Doe  so  to  do,  hath  not  as  yet  rendered  a 
reasonable  account  to  the  said  John  Doe  of  the  said  last  mentioned 
rents,  issues  and  profits  so  received  as  aforesaid,  or  either  of  them, 
or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  contrary  to  the  form  of  the  statute  aforesaid,  to  wit,  at 
{stating  place)  aforesaid,  wherefore  the  said  John  Doe  says  he  is 
injured  and  hath  sustained  damages  to  the  amount  of  one  hundred 
pounds,  and  therefore  he  brings  this  suit,  etc. 

b.  By  One  Tenant  in  Common  of  a  Chattel  Against  the  Other. 
Form  No.  19862.' 

{Commencement  as  in  usual  form.) 

In  a  plea  of  the  case  whereupon  the  plaintiff  declares  and  says 
that,  from  the  first  day  oi  June,  a.  d.  i2>99,  till  tht  first  day  oi  June^ 
A.  D.  196*^,  the  defendant,  as  bailiff  of  the  plaintiff,  had  the  posses- 
sion of  an  undivided  moiety  of  a  certain  horse  of  the  value  of  three 
hundred  doWsLVS,  which  the  plaintiff  and  defendant  owned  together  as 
tenants  in  common,  and  the  defendant  had  the  possession  of  the 
other  moiety  in  his  own  right,  and  during  all  that  time  the  defendant 
had  the  care  and  management  of  said  horse,  to  use  and  to  let  to  hire 
for  the  advantage  and  profit  of  the  plaintiff  and  defendant,  and  to 
render  his  reasonable  account  thereof  to  the  plaintiff  when  he  should 
be  thereto  required;  yet  the  defendant,  though  often  requested,  has 
never  rendered  his  reasonable  account  thereof  to  the  plaintiff,  but 
has  always  refused  and  still  does  refuse  so  to  do,  to  the  damage  {con- 
cluding as  in  usual  form). 

2.  Plea  to  Declaration  for  Not  Accounting. 

Form  No.  19863. 

(3  Chit.  PI.  (1818).  p.  580.) 
Julia  Roe 

ats. . 
John  Doe.  ^ 

And  the  said  Julia  Roe,  by  Oliver  Ellsworth,  her  attorney,  comes 
and  defends  the  wrong  and  injury  when,  etc.,  and  as  to  the  said 
cause  of  action  in  the  said  first  count  of  the  said  declaration  men- 

1.  This  is  the  declaration  set  out  in  2  Rev.  Swift's  Dig.  454. 
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tioned,  the  said  Julia  Roe  says,  that  the  said  John  Doe  ought  not  to 
have  or  maintain  his  aforesaid  action  in  said  count  in  said  declara- 
tion mentioned  against  her,  because  she  says,  that  she,  the  said  Julia 
Roe,  never  had  the  care  and  management  of  the  said  premises  with 
the  appurtenances  in  the  said^rj/  count  of  the  said  declaration  men- 
tioned, or  any  part  thereof,  to  receive  and  take  the  rents,  issues  and 
profits  thereof,  or  as  bailiff  of  the  sdj^d,  John  Doe,  of  what  she 
received  more  than  her  just  share  and  proportion  thereof,  to  render 
a  reasonable  account  to  the  S2ad  John  Doe  and  their  said  share  there- 
of, when  she,  the  said  Julia  Roe,  should  be  thereunto  afterwards 
requested,  in  manner  and  form  as  the  said  John  Doe  has  in  the  said 
first  count  of  the  said  declaration  above  alleged,  and  of  this  she,  the 
sdiid  Julia  Roe,  puts  herself  upon  the  country. 

And  for  a  further  plea  in  this  behalf  as  to  the  said  supposed  cause 
of  action  in  the  first  count  of  the  said  declaration  mentioned,  the 
said  Julia  Roe,  by  leave  of  the  court  here  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  says  that  the  said  John  Doe  ought  not  to  have  or  main- 
tain his  aforesaid  action  in  the  first  count  of  the  said  declaration 
mentioned  against  her,  because  she  says,  that  she,  the  said  y«//a  Roe, 
did  not  receive  more  than  her  just  share  and  proportion  of  the  rents, 
issues  and  profits  of  the  said  premises  with  the  appurtenances  in  the 
said  first  count  of  the  said  declaration  mentioned,  and  the  ssad  John 
Doe's  share  thereof,  in  manner  and  form  as  the  said  John  Doe  as  in 
the  said  first  count  of  the  said  declaration  above  alleged,  and  of  this 
also  the  said  Julia  Roe  puts  herself  upon  the  country. 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  cause  of  action 
in  the  said  first  count  of  the  said  declaration  mentioned,  the  said 
Julia  Roe,  by  leave  of  the  court  here  for  this  purpose  first  had  and 
obtained,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  says  that  the  sda(\  John  Doe  ought  not  to  have  or  maintain 
his  aforesaid  action  in  szid  first  count  of  the  said  declaration  mentioned 
against  him,  because  she  says,  that  after  the  time  during  which  the 
said  Julia  Roe  is  in  the  first  count  of  the  said  declaration  alleged  to 
have  had  the  care  and  management  of  the  said  premises  with  the 
appurtenances  in  the  said  first  count  mentioned  to  receive  and  take 
the  rents,  issues  and  profits  thereof,  and  as  bailiff  of  the  said  John 
Doe  to  render  such  account  as  therein  mentioned,  to  wit,  on  (^stating 
time),  at  {statitig place)  aforesaid,  she,  the  said  Julia  Roe,  fully  accounted 
with  the  said  John  Doe  concerning  the  said  time  and  the  said  rents, 
issues  and  profits  in  the  said  first  count  of  the  said  declaration  men- 
tioned, and  their  said  share  thereof,  and  this  she,  the  said  Julia  Roe, 
is  ready  to  verify,  therefore  she  prays  judgment  if  the  said  John  Doe 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  her. 

And  as  to  the  said  cause  of  action  in  the  last  count  of  the  said 
declaration  mentioned,  the  said  Julia  Roe  says  that  the  said  John 
Doe  ought  not  to  have  or  maintain  his  aforesaid  action  in  said  last 
count  mentioned  against  her,  because  she  says  that  the  ssad  Julia 
Roe  never  was  bailiff  to  the  sdiid  John  Doe  of  the  said  part  or  share 
of  the  said  premises  with  the  appurtenances  in  the  said  last  count  of 
the  said  declaration  mentioned  or  any  part  thereof,  nor  ever  took  or 
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received  the  rents  and  profits  of  the  said  premises  with  the  appurte- 
nances in  the  said  last  count  of  the  said  declaration  above  alleged, 
and  of  this  also  the  said  Julia  Roe  puts  herself  upon  the  country,  etc. 
And  for  a  further  plea  in  this  behalf  as  to  the  said  supposed  cause 
of  action  in  the  said  last  count  of  the  said  declaration  mentioned, 
the  said  Julia  Roe,  by  like  leave  of  the  court  here  for  this  purpose 
first  had  and  obtained  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the  ssixd  John  Doe  ought  not  to 
have  or  maintain  his  aforesaid  action  in  the  said  last  count  of  the 
said  declaration  mentioned  against  her,  because  she  says  that  after 
the  time  during  which  the  said  Julia  Roe  is  therein  supposed  to  have 
been  bailiff  of  the  said  John  Doe,  as  in  the  said  last  count  is  men- 
tioned, and  as  such  bailiff  to  have  taken  and  received  the  rents  and 
profits  therein  mentioned,  to  wit,  on  (stating  time),  at  (stating  place) 
aforesaid,  she,  the  said  Julia  Roe,  fully  accounted  with  the  said  John 
Doe  concerning  the  said  time,  and  the  said  rents,  issues  and  profits 
received,  as  in  the  said  last  count  mentioned,  and  this  she  the  said 
Julia  Roe  is  ready  to  verify,  and  therefore  she  prays  judgment  if  the 
said  John  Doe  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  her. 

II.  ACTION  BY  ONE  TENANT  IN  COMMON  FOR  A  CONVERSION  BY 

THE  Other. 

Form  No.  19864.* 

(Commencement  as  in  usual  form.) 

In  a  plea  of  the  case,  whereupon  the  plaintiff  declares  and  says 
that  the  plaintiff,  on  the  first  day  oi  June,  A.  D.  i()02,  was  lawfully 
possessed  of  a  certain  quantity,  to  vixt,  fifty  cords  of  wood  (describe 
the  property,  as  the  case  may  be),  of  the  value  of  t7vo  hundred  dollars, 
which  was  his  own  proper  estate  as  tenant  in  common  of  the  same 
with  the  defendant;  and  being  so  possessed  he  afterwards,  on  the 
first  day  oi  June,  ig02,  casually  lost  the  same  out  of  his  possession 
and  the  same  then  and  there  came  to  the  possession  of  the  defendant 
by  finding;  yet  the  defendant,  though  well  knowing  the  premises, 
yet  contriving  and  intending  to  deceive  and  defraud  the  plaintiff,  has 
at  all  times  neglected  and  refused  to  deliver  said  wood,  or  any  part 
thereof,  to  the  plaintiff,  though  often  requested  so  to  do,  and  par- 
ticularly on  the  first  day  oi  June,  a.  d.  ig02,  and  afterwards,  to  wit, 
on  the  first  day  oi  June,  a.  d.  i903,  the  defendant  converted  to  his 
own  use,  and  wholly  destroyed  said  wood,  and  deprived  the  plaintiff 
of  the  same,  and  of  every  part  thereof,  to  the  damage  (concluding  as 
in  usual  form). 

III.  PETITION  BY  TENANTS  IN  COMMON  FOR  SALE  OF  LAND  HELD 

IN  COMMON. 

Form  No.  19 86 5.* 
(Venue,  title  of  cause  and  address  as  in  Form  No.  4281.) 

1.  This  is  the  declaration  set  out  in         2.    Vermont.  —  Stat.  (1894),  §  ISIS- 

2  Rev.  Swift's  Dig.  609.  ,,  ,  „ 
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The  petition  of  John  Doe,  William  Z)oe  a.nd  Sarah  Doe,  the  wife  of  said 
William  Doe,  all  of  the  town  of  Chelsea,  in  the  county  of  Orange  and 
state  of  Vermont,  respectfully  showeth  that  heretofore,  to  wit,  on  the 
first  day  oi  June,  a.  d.  \()00,  Richard  Roe,  of  said  Chelsea,  in  said 
county  of  Orange,  was  the  owner  in  fee  simple  of  a  certain  farm  of 
land,  containing  about  one  hundred  SiCr^'s,,  with  a  dwelling-house  and 
other  buildings  thereon  standing,  situate  and  being  in  said  town  of 
Chelsea,  in  said  county  of  Orange,  then  bounded  and  described  in 
manner  following,  to  wit,  {describing  land),  and  on  the  sdi\6.  first  day 
oi  June,  a.  d.  igOO,  he,  the  said  Richard  Roe,  by  his  deed  of  that 
date  by  him  duly  executed,  did  convey  said  land  and  buildings  to 
his  brother  William  Roe  and  to  his  sisters  Sarah  and  Jane  Roe,  in 
the  following  proportions:  to  said  William  and  Jane  each  ofie  undi- 
vided quarter,  and  to  said  Sarah  one  moiety  or  half  part  thereof,  to  be 
had  and  held  by  the  said  grantees,  and  the  survivors  and  survivor 
of  them,  during  their  lives  respectively,  and  at  the  decease  of  the 
last  survivor,  if  not  otherwise  disposed  of  by  either  of  them  by  will, 
said  lands  were  then  to  descend  to  their  lawful  heirs.  And  said 
Richard  Roe,  by  his  said  deed,  did  further  provide  and  grant  to  the 
said  Sarah  that  she  should  have  power  and  authority  to  convey  the 
one-half  of  said  moiety  so  conveyed  to  her,  to  her  sister  Mary  Roe, 
to  be  held  by  her  in  like  manner  with  said  other  grantees;  and  after- 
ward, to  wit,  on  the.  first  day  of  September,  a.  d.  19W,  she,  the  said 
Sarah,  by  her  deed  of  that  date,  did  convey  said  half  of  said  moiety 
of  said  lands  to  said  Mary,  to  be  held  by  her  with  her  said  brother 
William,  and  her  sisters  Sarah  and  Jane,  with  the  same  provisions  as 
to  survivorship  between  them. 

Said  petitioners  would  further  show  that  said  William,  Jane  and 
Mary  all  died  before  the  said  Sarah,  each  being  intestate,  neither 
having  at  any  time  disposed  of  or  in  any  manner  conveyed  his  or  her 
share  or  interest  in  said  land,  so  that  the  whole  became  vested,  after 
their  decease,  in  said  Sarah,  and  was  by  her  had  and  held  during  her 
life.  And  she,  the  said  Sarah,  never  having  in  any  way  sold  or  dis- 
posed of  said  lands,  said  lands,  according  to  the  provisions  of  said 
deed,  descended  to  and  became  vested  in  the  heirs-at-law  of  said 
grantees  of  the  same;  and  the  same  are  now  vested  in  and  held  by 
said  petitioners,  and  the  other  owners  thereof,  as  hereinafter  men- 
tioned, as  tenants  in  common:  one-fifth  part  by  the  heirs-at-law  of 
said  William  Roe,  now  deceased;  one-fifth  part  by  the  heirs-at-law  of 
Charles  Roe,  late  of  Chelsea,  in  said  county  of  Orange,  deceased;  one- 
fifth  part  by  the  heirs-at-law  of  Samuel  Adams,  late  of  Claremont,  in 
the  county  of  Sullivan  and  state  of  New  Hampshire,  deceased;  one- 
fifth  part  by  the  heirs  of  Loran  Williams,  late  of  Keene,  in  the  county 
of  Cheshire  and  state  of  New  Hampshire,  deceased ;  and  the  other 
fifth  part  by  the  heirs-at-law  of  John  Doe,  late  of  said  Chelsea, 
deceased. 

Said  petitioners  would  further  show  that  's.zXdi  fifth  part,  so  held 
by  the  heirs  of  said  William  Roe,  deceased,  is  now  held  by  them  in 
manner  following,  to  wit:  one-sixth  YidiVthy  John  Doe,  of  said  Chelsea; 
one-sixth  part  by  Jane  Roe,  of  said  Chelsea,  daughter  of  Samuel  Roe, 
deceased;  one-sixth  part  by  Charles  King,  of  said  Chelsea;  one  other 
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sixth  part  by  Samuel  Short,  of  said  Chelsea,  one  other  sixth  part  by 
William  Brown,  of  said  Chelsea,  and  one  other  sixth  part  by  the 
children  and  heirs-at-law  of  Henry  Lawrence,  to  wit,  John  Lawrence, 
William  Lawrence  and  Mary  Lawrence,  all  of  Keene,  in  the  county  of 
Cheshire  and  state  of  New  Hampshire,  all  minors  under  the  age  of 
twenty-one  years  and  under  the  guardianship  of  their  mother,  Mary 
Lawrence,  of  said  Keene. 

Said  petitioners  would  further  show  that  the  fifth  part  of  said 
land,  so  descending  and  vesting  in  the  heirs  of  William  Roe,  of  said 
Chelsea,  now  deceased,  vested  in  and  is  held  by  the  following  persons, 
to  wit:  one-eighth  part  thereof  \n  John  Doe,  of  said  Chelsea;  one-eighth 
part  thereof  in  Charles  Thotnpson,  of  said  Chelsea;  one-eighth  part 
thereof  in  Moses  Adams,  of  said  Chelsea;  one  other  eighth  part  thereof  in 
William  Hunt,  the  minor  child  oi  Henry  Hunt,  deceased,  of  Sdixd  Chel- 
sea; one  other  ^;z^-^/^////«  part  thereof  in  Samuel  Adams,  of  said  Chelsea; 
one  other  eighth  part  thereof  in  Abram  Lawrence,  of  said  Chelsea;  one 
other  eighth  part  thereof  which  vested  in  Moses  Lawrence,  now  deceased, 
and  was  by  him  conveyed  by  deed  to  and  is  now  held  by  said  John 
Doe,  one  of  your  petitioners ;  and  the  other  eighth  part  in  the  children 
of  William  King,  of  Keene,  in  the  county  of  Cheshire  and  state  of 
New  Hampshire,  deceased,  to  wit:  Carry  King,  of  said  Keene,  and 
Mary  King  and  Ruth  King,  both  of  said  Keene,  the  said  last  two 
named  being  minors  under  the  age  of  twenty-one  years  and  under 
the  guardianship  of  their  mother,  Mary  Kifig,  of  said  Keene.  . 

Said  petitioners  further  show  that  said  fifth  part  of  said  lands  so 
descending  to  and  vesting  in  the  heirs-at-law  of  said  Samuel  Adams, 
deceased,  are  vested  in  and  held  by  the  following  persons,  to  wit: 
one-sixth  part  thereof  in  each,  to  wit:  Frank  Adams  and  William 
Adams,  both  of  said  Chelsea,  and  Jane  Adams,  of  Windsor,  in  the 
county  of  Windsor  and  state  of  Vermont;  Sarah  Adams,  of  Rutland, 
in  the  county  of  Rutland  and  state  of  Vermont;  Edward  Barrett,  of 
Montpelier,  in  the  county  of  Washington  and  state  of  Vermont,  and 
John  Adams,  of  Keene,  in  the  county  of  Cheshire  and  state  of  New 
Hampshire. 

Said  petitioners  further  show  that  the  said  fifth  part  of  said  lands 
so  vesting  in  the  heirs  of  said  Sarah  Williams,  deceased,  is  now 
vested  and  held  in  equal  parts  by  Sarah  Williams,  of  said  Chelsea, 
2Sidi  John  Williams  and  Abram  Williams,  both  of  said  Chelsea,  who, 
being  lunatics,  are  under  the  guardianship  of  John  Fenn,  of  said 
Chelsea,  under  and  pursuant  to  the  laws  of  said  state  of  Vermont. 

And  said  petitioners  further  show  that  the  remaining  fifth  part 
of  said  lands  so  vesting  in  and  belonging  to  the  heirs-at-law  of  said 
John  Roe,  deceased,  is  vested  in  and  held  by  the  children  of  said 
deceased,  William  Roe,  Charles  Roe  zxidi  John  Roe,  all  of  said  Chelsea, 
one-third  part  in  each. 

And  said  petitioners  would  further  represent  and  show  that  said 
property  is  so  situated  that  the  same  cannot  be  advantageously  used 
and  occupied  by  said  heirs,  nor  can  the  same  be  sold  and  conveyed 
by  them,  as  divers  of  them  have  not  the  legal  capacity  to  sell  or  con- 
vey the  same,  nor  can  the  said  land  be  aparted  and  divided  among  said 
owners  without  great  loss  and  sacrifice;  they  therefore  pray  that, 
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pursuant  to  the  statute  in  such  case  made  and  provided,  said  court 
would  appoint  some  meet  person  to  sell  and  convey  said  premises, 
and  to  make  a  just  and  legal  distribution  of  the  proceeds  of  such  sale 
to  and  among  the  persons  respectively  entitled  thereto,  after  first 
deducting  the  reasonable  and  proper  charges  for  making  such  sale 
and  partition,  and  the  proper  charges  incurred  in  the  instituting  and 
prosecuting  this  suit,  the  same  being  for  the  common  benefit  of  all 
the  parties  interested  in  said  lands;  or  that  said  court  would  in  some 
other  way  grant  said  petitioners  adequate  relief  in  the  premises;  and 
they  as  in  duty  bound  will  pray. 

{Signature  and  verification  as  in  Form  No.  Jf^Sl.') 
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By  Harold  N.  Eldridge. 

I.  PLEA  OR  ANSWER,  263. 

1.  Of  Tender,  263. 

a.   At  Common  Law,  264. 

(i)  I?i  Assumpsit,  265. 

(2)  In  Covenant,  267. 

(«)  In  General,  267. 

(^)  Of  Rent  on  Land,  268. 

(3)  ///  Debt,  268. 

(4)  In  Trespass,  269. 

^.  Under  Codes  and  Practice  Acts,  270. 
{^\)  In  General,  270. 

(2)  Denial  of  Part  of  Claim  and  Tender  of  Residue^ 

271. 

(3)  Payment  of  Part  of  Claim  and  Tender  of  ResiduCy 

271. 

2.  Of  Demand  After  Tender  by  Plaintiff,  272. 
II.  REPLICATION  TO  PLEA  OF,  272. 

1.  In  Assumpsit,  272. 

a.  Admission  of  Tender,  272. 

b.  Denial  of  Tender,  273. 

c.  Demand,  273. 

(i)  Prior  to  Tender,  273. 
(2)  Subsequent  to  Tender,  274. 
^.  Issuance  of  Writ  Before  Tender,  274. 

3.  /;?  Z>^^/,  275. 

III.  REJOINDER,  275. 

1.  Denying  Demand  by  Plaintiff  Prior  to  Tender,  275. 

2.  Denying  Demand  by  Plaintiff  Subsequent  to  Tender^  276. 

I,  PLEA  OR  ANSWER.i 
1.  OfTender.2 

1.  For  the  formal  parts  of  a  plea  or  of  showing  that  the  party  tenderinfr 
answer  in  a  particular  jurisdiction  see  has  done  all  that  was  in  his  power  to 
the  titles  Pleas,  vol.  13,  p.  918;  An-  pay  the  debt  or  perform  the  duty,  is 
swERs  IN  Code  Pleading,  vol,  i,  p.  799.  not  good.    9  Bac.  Ab.,  tit.  Tender,  H.  i ; 

2.  Eequisites  of  Tender —  Generally.—  Colyer  v.  Hutchings,  2  Bibb  (Ky.)  404. 
Every  requisite  which  is  necessary  to  Date  of  Tender  —  Generally.  —  The 
the  validity  of  a  tender  must,  in  plead-  day  on  which  the  tender  was  made 
ing  the  tender,  be  shown  to  have  been  must  be  alleged.  Haile  v.  Smith,  113 
complied  with;  else  the  plea,  for  want  Cal.  656;  Cothrans   v.  Mitchell,  54  Ga. 
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a.  At  Common  Law. 


498;  Johnson  v.  Butler,  4  Bibb  (Ky.) 
97;  Kendal  v.  Talbot,  i  A.  K.  Marsh. 
(Ky.)  321;  Schwartz  v.  B.  C.  Evans 
Co.,  75  Tex.  198;  Shank  v.  Groff,  45 
W.  Va.  543. 

An  averment  that  the  tender  of 
money  was  made  "on  or  about  the 
Jirst  day  oi  March''  is  sufficient  as 
against  a  general  demurrer.  Haile  v. 
Smith,  113  Cal.  656. 

Convenient  Tivic  of  Day.  —  In  the 
absence  of  the  plaintiff  and  where  the 
money  is  said  to  be  paid  or  the  goods 
are  to  be  delivered  on  a  day  certain,  it 
must  be  slated  that  the  tender  was 
made  at  the  uttermost  convenient  time 
of  such  day.  Johnson  v.  Butler,  4 
Bibb  (Ky.)  97;  Colyer  v.  Hutchings,  2 
Bibb  (Ky.)  404;  Jouett  v.  Wagnon, 
2  Bibb  (Ky.)  269;  Aldrich  v.  Albee,  i 
Me.  120;  Tiernan  v.  Napier,  5  Yerg. 
(Tenn.)  410. 

Premature  Tender.  —  If  the  plea  or 
answer  shows  that  the  tender  was 
made  prematurely,  that  is,  before  the 
debt  sued  for  was  due,  it  is  insufficient. 
Abshire  v.  Corey,  113  Ind.  484;  Tillou 
V.  Britton,  9  N.  J.  L.  120. 

Tender  After  Maturity  of  Debt.  —  At 
common  law,  a  plea  which  shows  that 
the  tender  was  made  subsequent  to  the 
maturity  of  the  debt  sued  for  is  in- 
sufficient. Call  V.  Lothrop,  39  Me. 
434;  Dewey  v.  Humphrey,  5  Pick. 
(Mass.)  187;  Maynard  v.  Hunt,  5  Pick. 
(Mass.)  240;  Lanier  v.  Trigg,  6  Smed.  & 
M.  (Miss.)  641;  McDowell  v.  Keller,  4 
Coldw.  (Tenn.)  258;  Miller  v.  McKin- 
ney,  5  Lea  (Tenn.)  93. 

Tender  After  Commencement  of  the  Ac- 
tion. —  At  common  law,  the  plea  must 
show  that  the  tender  was  made  be- 
fore the  commencement  of  the  action. 
Levan  v.  Sternfeld,  55  N.  J.  L.  41. 

Place  of  Tender.  —  The  place  where 
the  tender  was  made  must  be  stated. 
Taylor  v.  Meek,  4  Blackf.  (Ind.)  388; 
Trabue  v.  Kay,  4  Bibb  (Ky.)  226. 

Actual  Tender  —  Generally.  —  That  an 
actual  tender  was  made  must  be  al- 
leged or  there  must  be  shown  to  have 
been  a  good  and  sufficient  excuse  for 
its  omission;  and  an  averment  of  readi- 
ness and  willingness  to  tender  will  not 
take  its  place.  Heine  v  Treadwell,  72 
Cal.  217;  Englander  v.  Rogers,  41  Cal. 
420;  Winne  v.  Colorado  Springs  Co.,  3 
Co'io.  T55;  McGehee  7>.  Jones,  10  Ga. 
127;  Boone  v.  Shackleford,  4  Bibb 
(Ky.)  67;   Guion  v.   Doherty,  43  Miss. 


538;  Clough  V.  Clough,  26  N.  H.  24; 
Bronson  v.  Chicago,  etc.,  R.  Co.,  (Su- 
preme Ct.  Spec.  T.)  40  How.  Pr.  (N.  Y.) 
48;  Keys  V.  Roder,  i  Head  (Tenn.)  19. 

In  Clough  V.  Clough,  26  N.  H.  24, 
the  court  said,  "it  is  not  sufficient  to 
state  that  defendant  is  and  always  has 
been  ready  to  pay,  but  he  must  also 
say  that  he  tendered  and  offered  to 
pay."  But  a  plea  or  answer  in  a  suit 
on  a  promissory  note,  payable  at  a 
particular  time  and  place,  is  sufficient 
which  shows  that  the  maker  was  ready 
to  pay  the  amount  due  at  the  time  and 
place  named.  Such  a  defense,  how- 
ever, is  not  strictly  a  defense  of  tender. 
Cobb  V.  Reed,  2  Stew.  (Ala.)  444; 
Greeley  v.  Whitehead,  35  Fla.  523; 
New  Hope  Delaware  Bridge  Co.  v. 
Perry,  11  111.  467;  Eaton,  etc.,  R.  Co. 
V.  Hunt,  20  Ind.  457;  Mahan  v.  Waters, 
60  Mo.  167;  Caldwell  v.  Cassidy,  8 
Cow.  (N.  Y.)  271;  Place  v.  Union  Ex- 
press Co.,  2  Hilt.  (N.  Y.)  19;  M'Nairy 
V.  Bell,  I  Yerg.  (Tenn.)  502. 

Description  of  Money  or  Property  Ten- 
dered —  Lawful  Money.  —  That  the 
amount  sued  for  was  tendered  in  law- 
ful money  must  be  shown.  Goss  v. 
Bowen,  104  Ind.  207. 

In  Magraw  v.  McGlynn,  26  Cal.  420, 
it  was  held  that  if  by  the  laws  of  the 
United  States  more  than  one  kind  of 
lawful  money  is  a  legal  tender  in  pay- 
ment of  debts,  and  the  plaintiff  in  an 
action  is  entitled  to  a  judgment  pay- 
able in  a  particular  kind  of  money,  a 
plea  of  tender  which  avers  the  tender 
to  have  been  made  in  lawful  money  of 
the  United  States  is  insufficient.  The 
plea  should  aver  that  the  tender  was 
made  in  the  kind  of  money  the  plaintiff 
is  entitled  to  receive. 

Bank  Notes.  —  Where  a  note  is  made 
payable  in  current  bank  notes,  a  plea 
of  tender  of  bank  notes  must  aver  that" 
they  are  current.  Bonnell  v.  Coving- 
ton, 7  How.  (Miss.)  322.  And  where 
by  the  terms  of  a  contract  bank  notes 
at  par  value  are  to  be  paid,  a  plea  of 
tender  of  bank  notes  must  aver  that  they 
were  of  par  value  at  the  time  of  tender. 
M'Nairy  v.  Bell,  i  Yerg.  (Tenn.)  502. 
But  where  a  note  is  made  payable  "  in 
the  notes  of  the  chartered  banks  of 
Mississippi  at  par."  a  plea  of  tender 
in  notes  of  "chartered  banks  oi  Mis- 
sissippi" without  averring  that  they 
were  "at  par"  is  good.  Smith  v. 
Elder,  7  Smed.  &  M.  (Miss.)  507. 
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specific  Articles.  —  Where  specific 
articles  are  tendered,  they  must  be  so 
described  that  they  may  be  distin- 
guished and  known.  Smith  z/.  Loomis, 
7  Conn,  no;  Nichols  v.  Whiting,  i 
Root  (Conn.)  443;  Barney  v.  Bliss,  i  D. 
Chip.  (Vt.)  399;  M'Connel  v.  Hall, 
Brayt.  (Vt.)  224. 

A  plea  of  tender  to  a  covenant  to 
pay  £50  worth  of  horses,  to  be  valued 
by  W.  and  N.,  must  show  that  the  de- 
fendant procured  W.  and  N.  to  attend, 
and  that  the  horses  were  of  the  £50 
value  in  their  opinion.  Bohannon  v. 
Lewis,  3  T.  B.  Mon.  (Ky.)  376. 

Amount  of  Tender  —  Generally.  —  The 
amount  of  money  tendered  must  be 
stated,  and  it  must  be  shown  that  the 
amount  tendered  was  the  amount  due 
to  plaintiff.  Goss  v.  Bowen,  104  Ind. 
207;  Dickerson  v.  Hayes,  26  Minn.  100; 
Turner  v.  Lee  Gin,  etc.,  Co.,  98  Tenn, 
604. 

Where  the  plea  shows  that  the 
amount  tendered  is  less  than  the 
amount  due,  it  is  insufficient.  McCalley 
V.  Otey,  103  Ala.  469;  Smith  7'.  An- 
ders, 21  Ala.  782;  Vermont  State  Bank 
V.  Porter,  5  Day  (Conn.)  316;  Sawyer  ». 
Baker,  20  N.  H.  525;  Shank  v.  Groff, 
45  W.  Va.  543;  Shepherd  v.  Wysong,  3 
W.  Va.  46. 

Amount  Sued  for  Unliquidated.  — 
Where  the  amount  sued  for  is  unliqui- 
dated, it  must  be  shown  that  the 
amount  tendered  is  sufficient  and  rea- 
sonable.     Bailey  v.   Troxell,    43    Ind. 

432. 

After  Suit  Brought.  —  Where  tender 
is  made  after  suit  is  brought,  it  must 
be  of  the  amount  due  with  interest 
thereon  and  costs  of  suit,  and  this  must 
be  averred  in  the  plea  or  answer. 
Smith  V.  Anders,  21  Ala.  782;  Young 
V.  McWaid,  57  Iowa  loi;  Eaton  v. 
Wells,  82  N.  Y.  576;  People  v.  Banker, 
(Supreme  Ct.  Spec.  T.)  8  How.  Pr,  (N. 
Y.)  258;  Hinchy  v.  Foster,  3  McCord 
L.  (S.  Car.)  428;  The  Good  Hope,  40 
Fed.  Rep.  608. 

Beadiness  to  Pay  —  Generally.  —  That 
the  defendant  was  always  and  still  is 
ready  to  pay  must  be  alleged,  where 
the  tender  is  of  money.  Helena  v. 
Turner,  36  Ark.  577;  Cullen  v.  Green, 
5  Harr.  (Del.)  17;  Greeley  v.  Whitehead, 
35  Fla.  523;  Cothrans  v.  Mitchell,  54 
Ga.  498;  McGehee  v.  Jones,  10  Ga.  127; 
Shugart  v.  Pattee,  37  Iowa  422;  Jones 
V.  Mullinix,  25   Iowa   198;  Johnson  v. 


Triggs,  4  Greene  (Iowa)  97;  Lyon  v 
Williamson,  27  Me.  149;  Reed  v.  Wood- 
man, 17  Me.  43;  Clough  V.  Clough,  26 
N.  H.  24;  Levan  v.  Sternfeld,  55  N.  J. 
L.  41;  Lanier  v.  Trigg,  6  Smed.  &  M. 
(Miss.)  641;  Berthold  v.  Reyburn,  37 
Mo.  586;  Henderson  v.  Cass  County, 
107  Mo.  50;  Locklin  v.  Moore,  57  N.  Y. 
360;  Kortright  v.  Cady,  (Supreme  Ct. 
Gen.  T.)  5  Abb.  Pr.  (N.  Y.)  358;  Roose- 
velt V.  Bull's  Head  Bank,  45  Barb.  (N. 
Y.)  579;  Wilder  v.  Seelye,  8  Barb,  (N. 
Y.)  408;  Starke  v.  Myers,  (Supreme  Ct. 
Spec.  T.)  24  Misc.  (N.  Y.)  577;  Brooklyn 
Bank  v.  De  Grauw,  23  Wend.  (N.  Y.) 
342;  Patton  V.  Hunt,  64  N.  Car.  163; 
Walker  v.  Walker,  17  S.  Car.  329;  Keys 
V.  Roder,  i  Head  (Tenn.)  19;  Miller  v. 
McClain,  10  Yerg.  (Tenn.)  245;  Shank 
V.  Grofif,  45  W.  Va.  543. 

Specific  Articles.  —  But  where  the 
tender  is  of  specific  articles  no  aver- 
ment of  continued  readiness  to  deliver 
is  necessary.  Mitchell  v.  Merrill,  2 
Blackf.  (Ind.)  87;  Mitchell  v.  Gregory, 
I  Bibb  (Ky.)449;  Patton  v.  Hunt,  64  N. 
Car,  163;  Dewees  v.  Lockhart,  I  Tex. 
535;  Barney  z/.  Bliss,  i  D.  Chip.  (Vt.) 
399.  And  in  Alabama  this  was  form- 
erly the  rule.  Garrard  v.  Zachariah,  i 
Stew.  (Ala.)  272.  But  now  by  statute 
continued  readiness  must  be  averred. 
Ala,  Civ.  Code  (1696),  §  3298. 

Payment  Into  Court  —  Of  Money.  — 
At  common  law,  and  in  many  of  the 
code  states,  it  must  be  averred  that 
the  defendant  brings  the  money  into 
court.  Christian  v.  Niagara  F.  Ins. 
Co.,  loi  Ala.  634;  Booth  v.  Comegys, 
Minor  (Ala.)  201;  Westcott  v.  Patton, 
10  Colo.  App.  544;  Cullen  v.  Green,  5 
Harr.  (Del.)  17;  Greeley  v.  Whitehead. 
35  Fla.  523;  Matthews  v.  Lindsay,  20 
Fla.  962;  Forcheimer  v.  Holly,  14  Fla. 
239;  Barnett  v.  Terry,  42  Ga.  283; 
Mason  v.  Croom,  24  Ga.  211;  Morrison 
V.  Jacoby,  114  Ind.  84;  Goss  ».  Bowen, 
104  Ind.  207;  Clark  v.  Mullenix,  11 
Ind.  532;  Ausem  v.  Byrd,  6  Ind.  475; 
Shugart  v.  Pattee,  37  Iowa  422;  War- 
rington V.  Pollard,  24  Iowa  281;  Hay- 
den  V.  Adams.  17  Iowa  158;  Johnson 
V.  Triggs.  4  Greene  (Iowa)  97;  Jarboe 
V.  McAtee,  7  B.  Mon.  (Ky.)  279;  Gil- 
patrick  v.  Ricker.  82  Me.  185;  Lyon  v. 
Williamson,  27  Me.  149;  Soper  ».  Jones. 
56  Md.  503:  Karthaus  v.  Owings.  6 
Har.  &  J.  (Md.)  134;  Brickett  v.  Wal- 
lace, 98  Mass,  528;  Storer  r.  McGaw, 
93  Mass.  527;  Carley  v.  Vance,  17 
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Form  No.  19866.^ 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  480.) 

(  Title  of  court  and  cause  as  in  Form  No.  15203.) 

And  the  said  Richard  Roe,  by  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  as  to  all  the  said 
several  supposed  promises  and  undertakings  in  the  said  declaration 
mentioned,  except  as  to  the  sum  of  &100,  parcel  of  the  said  several 
sums  of  money  in  the  said  declaration  mentioned  {or,  if  some  of  the 
counts  are  denied  altogether^  say,  "in  the  said  third,  fourth  and  last 
counts  mentioned  "),  says  that  he  did  not  undertake  or  promise  in 
manner  and  form  as  the  said  John  Doe  hath  above  thereof  com- 
plained against  him,  and  of  this  he  puts  himself  upon  the  country, 
etc.  And  as  to  the  said  sum  of  &100,  parcel  of  the  said  several  sums 
of  money  in  the  said  declaration  mentioned,  the  ^iciA  Richard  Roe 
says  that  the  said  John  Doe  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him  to  recover  any  more  or  greater 
damages  than  the  said  sum  of  £100,  parcel,  etc.,  in  this  behalf, 
because  he  says  that  after  the  making  of  the  said  several  promises 
and  undertakings  in  the  said  declaration  mentioned  (or  '*  in  the  said 
third,  fourth  and  last  counts  mentioned")  2iS  to  the  said  sum  of  £i6><?, 
parcel,  etc.,  and  before  the  exhibiting  of  the  bill  of  the  said  John 
Doe  against  the  said  Richard  Roe  {or,  if  in  Common  Fleas  or  by  origi- 
nal, say,  "  and  before  the  commencement  of  this  suit "),  to  wit,  on 
(stating  time),  at  {stating  place)  aforesaid,  he,  the   said  Richard  Roe^ 

Mass.  389;  Guion  v.  Doherty,  43  Miss.  Stevens,  38  N.   H.   191;   Thompson   v. 

538;    Mahan    v.    Waters,    60   Mo.   167;  Lyon,  40  W.  Va,  87. 

Colby  V.  Stevens,  38  N.  H.  191,  Wilson  Of    Specific    Articles.  —  Where    the 

V.    Doran,    no  N.   Y.   loi;    Becker   v.  tender  is  of  specific  articles,  no  allega- 

Boon,  61  N.  Y.  317;  Locklin  v.  Moore,  tion    that    the    defendant    brings    the 

57    N.   Y.    360;    Hill   V.   Place,    (N,  Y.  same  into  court  is  necessary.     Spann 

Super.   Ct.   Spec.  T.)  5  Abb.  Pr.  N.  S.  v.  Baltzell,  i  Fla.  301;  Mitchell  p.  Mer- 

(N.    Y.)   18;    Kortright  v.    Cady,    (Su-  rill,    2    Blackf.    (Ind.)    87;    Patton    v. 

preme  Ct.  Gen.  T.)  5  Abb.  Pr.  (N.  Y.)  Hunt.  64  N.  Car.  163. 

358;  Caldwell  v.  Cassiday.  8  Cow.  (N.  Where  Deed  is  Tendered. — A  plea  of 

Y.)27i;  Bronson   v.   Chicago,  etc.,  R.  tender  of  deed   should  either  set  out 

Co.,  (Supreme  Ct.   Spec.  T.)  40  How.  the  deed  in  the  plea  or  make  profert  of 

Pr.  (N.  Y.)48;  Simpson  v.  French,  (N.  it.     Taylor  v.  Browder,  i  Ohio  St,  225. 

Y.   Super.  Ct.   Spec.   T.)  25   How.  Pr.  Conclusion  —  In  Assumpsit — In  an  ac- 

(N.  Y.)464;  Knight  z*.  Beach,  (Supreme  tion    of  assumpsit,    the    defendant   in 

Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.)24r;  pleading  a  tender   ought  to  conclude 

Platner   v.    Lehman,    26    Hun    (N.  Y.)  his  plea  with  a  prayer  of  judgment  if 

374;  Eddy  V.  O'Hara,  14  Wend.  (N.  Y.)  the  plaintiff  ought  to  have  or  maintain 

221;    Ayres    v.    Pease,    I2   Wend.    (N.  his    action     to    recover    any    more   or 

Y.)  393;  Parker  f.  Beasley,  116  N.  Car.  greater    damages    than   the   sum   ten- 

i;    Jacobs    v.    Oren,    30    Oregon    593;  dered,  or  any  damages  by  reason  of 

Sheredine   v.  Gaul,   2   Dall.  (Pa.)  190;  the  nonpayment  thereof,     i  Chit.  PI. 

Bailey   v.    Bucher,    6   Watts   (Pa.)  74;  540. 

Keys    V.   Roder,     i    Head    (Tenn.)   19;  In  Debt.  —  In  an  action  of  debt,  the 

Tooke  V.  Bonds,  29  Tex.  419;  Brock  v.  defendant  in  pleading  a  tender  ought 

Jones,  16  Tex.  461;  Thompson  v.  Lyon,  to  conclude  his  plea  by  praying  judg- 

40  W.  Va.  87;  Shepherd  v.   Wysong,  3  ment  if  the  plaintiff  ought  to  have  or 

W.  Va.  46;  Coghlan  v.  South  Carolina  maintain    his    action    to   recover   any 

R.  Co.,  32  Fed.  Rep.  316.     But  it  need  damages  against  him.     i  Chit.  PI.  540. 

not  be  averred  that   he   brings  in  the  1.  See,  generally,   supra,   note   i,   p. 

identical    money   tendered.     Colby   v.  263. 
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was  ready  and  willing,  and  then  and  there  tendered  and  offered  to 
pay  to  the  said  John  Doe  the  said  sum  of  £100,  parcel,  etc,  to 
receive  which  of  the  said  Richard  Roe  he,  the  said  John  Doe,  then 
and  there  wholly  refused;  and  the  said  Richard  Roe  in  fact  further 
saith,  that  he,  the  said  Richard  Roe,  hath  always  from  the  time  of 
the  making  of  the  said  several  promises  and  undertakings  in  the 
said  declaration  mentioned  (or  "  in  the  said  third,  fourth  and  last 
counts  mentioned''),  as  to  the  said  sum  of  £,100,  parcel,  etc.,  hitherto, 
at  {stating  place)  aforesaid,  been  ready  to  pay,  and  still  is  there  ready 
to  pay,  to  the  %dad  John  Doe  the  said  sum  oi  £100,  parcel,  etc.,  and 
he  now  brings  the  same  here  into  court  ready  to  be  paid  to  the  said 
John  Doe  if  he  will  accept  the  same,  and  this  he,  the  said  Richard 
Roe,  is  ready  to  verify;  wherefore  he  prays  judgment  if  the  s,a\d  John 
Doe  ought  to  have  or  maintain  his  aforesaid  action  against  him  to 
recover  any  more  or  greater  damages  than  the  said  sum  of  £100^ 
parcel,  etc.,  in  this  behalf,  etc. 

(2)  In  Covenant. 

(a)  In  General. 

Form  No.  19867.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  546.) 

{JTitle  of  court  and  cause  as  in  Form  No.  15203.) 

And  the  sdivd  Richard  Roe,  hy  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  as  to  the  said  sup- 
posed breach  of  covenant  first  above  assigned,  so  far  as  the  same 
relates  to  £8  {the  sum  tendered),  parcel  of  the  said  sum  of  £50,  in  the 
said  declaration  mentioned,  saith  that  the  said  John  Doe  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  to  recover 
any  more  or  greater  damages  than  the  sum  of  £8,  on  occasion  of  the 
said  supposed  breach  of  covenant  in  this  behalf,  because  he  saith 
that  after  the  time  when  the  said  sum  of  £8,  parcel,  etc.,  became 
due  and  payable  from  the  said  Richard  Roe  and  before  the  exhibiting 
of  the  bill  of  the  sa\6.  John  Doe  against  him,  the  said  Richard  Roe,  in 
this  behalf  (or,  if  in  Common  Fleas  or  by  original,  say,  "before  the 
commencement  of  this  suit "),  to  wit,  on  the  tenth  day  of  May,  a.  d. 
1770,  at  (^stating  place)  aforesaid,  he,  the  said  Richard  Roe,  was  ready 
and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the 
said  John  Doe  the  said  sum  of  £8,  parcel,  etc.,  to  receive  which  of 
the  said  Richard  Roe  he,  the  said  John  Doe,  then  and  there  wholly 
refused,  and  the  said  Richard  Roe  further  saith,  that  he,  the  said 
Richard  Roc,  hath  always,  from  the  time  when  the  sum  of  £8  became 
due  and  payable,  hitherto,  at  {stating  place)  aforesaid,  been  ready  to 
pay,  and  still  is  there  ready  to  pay  to  the  ?,a\d  John  Doe,  the  said 
sum  of  £8,  parcel,  etc.,  and  he  now  brings  the  same  here  into  court, 
ready  to  be  paid  to  the  said  John  Doe  if  he  will  accept  the  same. 
And  this  he,  the  said  Richard  Roe,  is  ready  to  verify,  wherefore  he 

1.  See,  generally,  supra,  note  i,  p.  263. 
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prays  judgment  if  the  &di\di  John  Doe  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  to  recover  any  more  or  greater 
damages  than  the  said  sum  of  £8,  on  occasion  of  the  supposed  breach 
of  covenant  first  above  assigned  in  this  behalf,  etc. 


(Ji)  Of  Rent  on  Land. 

Form  No.  19868.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  546.) 

(^Title  of  court  and  cause  as  in  Form  No.  15203.^ 

And  the  ?,dad  Richard  Roe,  hy  feretniah  Mason,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  saith  that  the  said 
John  Doe  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  to  recover  any  more  or  greater  damages  than  the  said 
sum  of  £5,  because  he  saith  that  he,  the  said  Richard  Roe,  was  present 
at  the  said  demised  dwelling-house,  on  the  said  tenth  day  of  May, 
A.  D.  1770,  being  the  day  on  which  the  said  sum  of  £5  became  due 
and  payable,  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  three  hours  next  before  the  setting  of  the  sun  in  the  same 
day,  and  also  at  the  setting  of  the  sun  in  the  same  day,  and  during 
all  the  time  aforesaid,  was  there  ready  to  pay  and  offered  to  pay  the 
said  £5  to  him,  the  said  John  Doe,  but  that  neither  he,  the  said  John 
Doe,  nor  any  other  person  on  his  behalf,  during  the  said  time,  or  any 
part  thereof,  was  there  ready  to  receive  the  same;  and  the  said 
Richard  Roe  further  saith  that  he,  the  said  Richard  Roe,  hath  always 
since  that  day,  at  {stating place')  aforesaid,  been  and  still  is  ready  to 
pay  the  same  to  the  said  John  Doe,  and  the  said  Richard  Roe  now 
brings  the  said  sum  of  £5  here  into  court  ready  to  be  paid  to  the 
said  John  Doe  if  he  will  accept  the  same.  And  this  he,  the  said 
Richard  Roe,  is  ready  to  verify,  wherefore  he  prays  judgment  if  the 
said  John  Doe  ought  to  have  or  maintain  his  said  action  thereof 
against  him,  to  recover  any  more  or  greater  damages  than  the  said 
sum  of  £5,  in  this  behalf,  etc. 

(3)  In  Debt. 

Form  No.  19869.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond,  ed.  516.) 

{Title  of  court  and  cause  as  in  Form  No.  1520S.') 

And  the  said  Richard  Roe,  by  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  as  to  the  said 
several  sums  of  money  in  the  said  declaration  mentioned,  and  thereby 
demanded,  except  as  to  the  sum  of  £100  {the  sum  tendered'),  parcel 
thereof,  says  that  he  does  not  owe  the  same  or  any  part  thereof  to 
the  S2i\d  John  Doe,  in  manner  and  form  as  the  saXd  John  Doe  hath 
above  thereof  complained  against  him,  and  of  this  he  puts  himself 

1.  See,  generally,  supra,  note  i,  p.  263. 
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upon  the  country,  etc.  And  as  to  the  said  sum  of  £.100,  parcel  of 
the  said  several  sums  of  money  in  the  said  declaration  mentioned, 
the  said  Richard  Roe  says  that  the  said  John  Doe  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof  against  him  to  recover  any 
damages  by  reason  of  the  nonpayment  of  the  said  sum  of  S^lOO, 
parcel,  etc.,  because  he  says,  that  he  the  said  Richard  Roe,  at  the 
time  when  the  said  sum  of  £,100,  parcel,  etc.,  became  due  and  payable 
from  him,  the  said  Richard  Roe,  to  the  said  John  Doe,  was  and  from 
thence  hitherto  hath  been  and  still  is  ready  to  pay  to  the  said  John 
Doe  the  said  sum  of  £100,  parcel,  etc.,  to  wit,  at  {stating place)  afore- 
said, and  that  after  the  time  when  the  said  sum  of  £100,  parcel,  etc., 
became  due  and  payable,  and  before  the  exhibiting  of  the  bill  of  the 
said  John  Doe,  in  this  behalf,  {or,  if  in  Common  Pleas  or  by  original, 
say,  "  before  the  commencement  of  this  suit,")  to  wit,  on  {stating 
time),  at  {stating  place)  aforesaid,  he,  the  said  Richard  Roe,  was  ready 
and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the 
sdiid.  John  Doe  the  said  sum  oi  £100,  parcel,  etc.,  to  receive  which 
of  the  said  Richard  Roe  he,  the  said  John  Doe,  then  and  there  wholly 
refused;  and  the  said  Richard  Roe  in  fact  further  saith  that  he,  the  said 
Richard  Roe,  hath  always  from  the  time  of  the  making  of  the  said 
several  promises  and  undertakings  in  the  said  declaration  men- 
tioned, as  to  the  said  sum  of  £100,  parcel,  etc.,  hitherto,  at  {stating 
place)  aforesaid,  been  ready  to  pay,  and  still  is  there  ready  to  pay  to 
the  's,?i\di  John  Doe  the  said  sum  oi  £100,  parcel,  etc.,  and  he  now 
brings  the  same  here  into  court  ready  to  be  paid  to  the  said  John  Doe 
if  he  will  accept  the  same.  And  this  he  is  ready  to  verify,  wherefore 
he  prays  judgment  if  the  sdiid  John  Doe  ought  to  recover  any 
damages  by  reason  of  the  nonpayment  of  the  said  sum  of  £100, 
parcel,  etc. 

(4)  In  Trespass. 

Form  No.  19870.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  570.) 

{Commencing  as  in  Form  No.  15203)  because  he  says  that  he,  the 
said  Richard  Roe,  at  the  said  times  when,  etc.,  had  not,  nor  claimed 
to  have,  nor  hath  he,  nor  doth  he  now  claim  to  have,  but  disavoweth 
and  disclaimeth  to  have  any  title  or  interest  in  said  closes,  in  which, 
etc.,  and  the  said  Richard  Roe  inrxhev  saith  that  the  said  cattle  in 
the  said  declaration  mentioned,  a  little  before  any  of  the  said  times, 
when,  etc.,  had  without  the  knowledge  and  against  the  will  of  him,  the 
said  Richard  Roe,  strayed  and  escaped  into  the  said  closes  of  the  said 
John  Doe,  in  which,  etc.,  and  at  the  said  times,  when,  etc.,  were  in 
the  said  closes,  in  which,  etc.,  doing  damage  there  as  in  the  said 
declaration  is  mentioned;  wherefore  he,  the  said  Richard  Roe,  as  soon 
as  he  had  knowledge  thereof,  to  wit,  at  the  said  several  times,  when, 
etc  ,  in  order  to  prevent  further  damage  there  to  the  said  John  Doe, 
and  to  drive  his  said  cattle  out  of  the  said  closes,  entered  the  said 
closes,  in  which,  etc.,  by  the  most  convenient  and  proper  ways  there 

1.  See,  generally,  supra,  note  i,  p.  263. 
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for  the  purpose  of  driving  the  said  cattle  out  of  the  said  closes, 
and  then  and  there  at  the  said  times,  when,  etc.,  did  drive  them  out 
of  the  said  closes  of  the  ssi\iX  John  Doe^  in  which,  etc.,  by  the  most 
proper  and  convenient  ways  there,  as  it  was  lawful  for  him  to  do,  he 
doing  as  little  damage  on  those  occasions  as  he  possibly  could,  and 
in  so  doing  he,  the  said  Richard  Roe,  with  his  feet,  in  walking,  neces- 
sarily and  unavoidably  trod,  trampled  upon,  consumed,  and  spoiled 
a  little  of  the  oats  of  the  s'Aid  John  Doe  there  then  growing  and 
being.  Which  are  the  same  trespasses  in  the  said  declaration  men- 
tioned, and  whereof  the  s'edd  John  Doe  \\a.\\\  above  thereof  complained 
against  him,  the  said  Richard  Roe.  And  the  said  Richard  Roe  iMxihtv 
saith,  that  after  the  committing  of  the  said  several  trespasses,  and 
before  the  day  of  the  exhibiting  of  the  bill  of  the  s,a.'id  John  Doe,  in 
this  behalf,  (^or  if  in  Common  Pleas  or  by  original,  say,  *'  before  the 
commencement  of  this  suit,")  to  wit,  on  {stating  time),  at  (^stating 
place)  aforesaid,  he,  the  said  Richard  Roe,  tendered  and  offered  to  pay 
to  the  said  John  Doe  the  sum  of  £50,  of  lawful  money  of  Great  Britain, 
in  full  satisfaction  of  the  said  several  trespasses  in  the  said  declara- 
tion mentioned,  the  said  sum  of  £.50  then  and  there  being  sufficient 
amends  for  the  said  trespasses,  which  said  sum  of  money  he,  the 
said  John  Doe,  then  and  there  wholly  refused,  and  still  doth  refuse 
to  accept  of  the  said  Richard  Roe.  And  this  {co7icluding  as  in  Form 
No.  15218). 

b.  Under  Codes  and  Practice  Acts. 
(1)  In  General. 

Form  No.  1 9  8  7  i  .* 
(Ala.  Civ.  Code  (1896),  §  3353,  No.  36.) 

(Venue  and  title  of  court  and  cause  as  in  Form  No.  1316.) 
The  defendant,  for  answer  to  the  complaint,  saith  that  he  tendered 
to  the  plaintiff  the  amount  due  to  him,  to  wit,  two  hundred  dollars, 
before  the  action  was  commenced,  and  now  brings  the  money  into 
court  (Jn  the  case  of  chattels  say,  "that  he  is,  and  always  has  been, 
ready  and  willing  to  perform  his  contract  with  the  plaintiff,  or 
deliver  the  chattels  in  suit,  as  the  case  may  be,  and  offered  to  do  so 
before  the  action  was  commenced  "). 

Oliver  Ellsworth,  Attorney  for  Defendant. 

Form  No.  19872.* 
(Conn.  Prac.  Act,  p.  230,  No.  435.) 

(Title  of  court  and  cause  as  in  Form  No.  12216.) 

I.  Before  this  action,  on  May  1st,  i879,  at  Hartford,  the  defendant 
tendered  to  the  plaintiff  %1,000  in  payment  of  said  note  and  interest 
(or  other  indebtedness),  but  he  refused  to  receive  the  same. 

1.  Alabama.  —  Civ.  Code  (1896),  §  readiness  to  deliver  the  same  to  the 
3298.  plaintiff.      Ala,    Civ.    Code    (1896),    § 

Beadiness  to  Deliver.  —  If  the  tender    3298. 
be  of  ponderous  articles  or  other  per-        2.  See,   generally,  supra,  note   i,   p. 
sonal  property,  the  plea  must  aver  a     263. 
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2.  The  defendant  has  ever  since  remained,  and  still  is,  ready  and 
willing  to  pay  to  the  plaintiff  said  sum;  but  the  plaintiff  has  hitherto 
refused  to  receive  the  same. 

(Signature  as  in  Form  No.  12216. ) 

Form  No.  19873.' 

(  Title  of  court  and  cause  as  in  Form  No.  ISlSJf.. ) 
The  defendant,  by  Oliver  Ellsworth,  his  attorney,  for  answer  to  the 
complaint  herein,  alleges: 

1.  That  before  the  commencement  of  this  action,  to  wit,  on  the 
first  day  of  May,  a.  d.  19OJ,  at  River  head,  in  said  county,  the  defend- 
ant tendered  to  the  plaintiff  y?z'<?  ^««</;v^  dollars  in  payment  of  the 
claim  in  said  complaint  set  forth  and  interest,  but  the  plaintiff  refused 
to  receive  the  same. 

2.  That  the  defendant  has  ever  since  remained  and  still  is  ready 
and  willing  to  pay  the  plaintiff  said  sum,  but  the  plaintiff  has  hitherto 
refused  to  receive  the  same. 

3.  That  the  defendant  now  brings  said  sum  here  into  court  ready 
to  be  paid  to  the  plaintiff,  if  he  will  accept  the  same. 

{^Signature  and  verification  as  in  Form  No.  ISlSJf.. ) 

(2)  Denial  of  Part  of  Claim  and  Tender  of  Residue. 

Form  No.  19874.' 

(Conn.  Prac.  Act,  p.  230,  No   437.) 

(  Title  of  court  and  cause  as  in  Form  No.  12216. ) 

1.  The  defendant  promised  to  pay  the  plaintiff  %500  only  (or  the 
goods  {or  services^  in  said  complaint  mentioned  were  7C'orth  no  more  than 
%500-). 

2.  On  July  1st,  1879,  and  before  this  action,  he  tendered  to  the 
plaintiff  $J(96?  in  payment  of  said  sum;  but  the  plaintiff  refused  to 
receive  the  same. 

3.  The  defendant  has  ever  since  remained,  and  still  is,  ready  and 
willing  to  pay  said  sum  to  the  plaintiff;  but  the  plaintiff  has  hitherto 
refused  to  receive  the  same. 

{Signature  as  in  Form  No.  12216.) 

(3)  Payment  of  Part  of  Claim  and  Tender  of  Residue. 

Form  No.  19875.' 

(Conn.  Prac.  Act,  p.  230,  No.  436.) 

(  Title  of  court  and  cause  as  in  Form  No.  12216.) 

1.  {Allege payment  on  account.) 

2.  As  to  the  residue  of  said  claim,  before  this  action,  on  May  1st, 
iS78,  at  Hartford,  the  defendant  tendered  {concluding  as  in  Form 
No.  1987 Jf). 

1.  See,  generally,  supra,  note  i,  p.  263. 

271  Volume  18. 


19876.  TENDER.  19878. 

Form  No.  19876.' 

(Mass.  Pub.  Stat.  (1882),  c.  167,  §  94,  p.  980.) 

(^Title  of  court  and  cause  as  in  Form  No.  9710.') 

And  the  defendant  comes  and  says  that  he  has  paid  the  note  men- 
tioned in  the  plaintiff's  writ,  except  the  sum  oi  fifty  dollars;  and 
before  plaintiff  sued  out  his  writ  he  tendered  to  the  plaintiff  said 
sum  of  ^/y  dollars,  and  now  brings  the  same  into  court  for  the 
plaintiff. 

(^Signature  as  in  Form  No.  9710.) 


2.  Of  Demand  After  Tender  by  Plaintiff. 

Form  No.  19877.' 

(Conn.  Prac.  Act,  p.  230,  No.  438.) 

(  Title  of  court  and  cause  as  in  Form  No.  12216. ) 

1.  After  the  making  of  the  tender  alleged,  and  before  this  action, 
on  May  1st,  i879,  at  Hartford,  the  defendant  requested  the  plaintiff 
to  pay  him  said  sum  (or  to  deliver  to  him  said  deed). 

2.  The  plaintiff  then  refused,  and  ever  since  has  refused,  to  pay 
(or  to  deliver)  the  same. 

(^Signature  as  in  Form  No.  12216.) 


II.  REPLICATION  TO  PLEA  OF.2 

1.  In  Assumpsit. 

a.  Admission  of  Tender. 

Form  No.  19878. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  650.) 

(  Title  of  court  and  cause  as  in  Form  No.  17802. ) 

(^Similter  to  the  general  issue. ) 

And  the  said  John  Doe,  inasmuch  as  he  cannot  deny  but  that  the 
said  Richard  Roe  did  tender  and  offer  to  pay  to  him,  the  's.^xA.  John 
Doe,  the  said  sum  of  £5^,  parcel,  etc.,  in  manner  and  form  as  the 
said  Richard  Roe  hath  above  in  his  said  last  plea  in  that  behalf 
alleged,  freely  takes  and  accepts  the  same  out  of  court  here,  there- 
fore as  to  the  said  sum  of  L50,  the  said  John  Doe  is  satisfied;  and  in 
order  to  try  the  said  issue  above  joined  between  the  parties  afore- 
said, let  a  jury  thereupon  come  {or  if  by  origi?tal,  say,  "it  is  com- 
manded by  the  sheriff  that  he  cause  to  come")  before  our  said  lord 
the  king  at  Westminister,  on  (^concluding  with  an  award  of  venire  to  try 
issue). 

1.  See,  generally,  supra,  note  i,  p.  in  a  particular  Jurisdiction  see  the  title 
263.  Replications  and  Replies,  vol.  16,  p. 

2.  For  the  formal  parts  of  a  replication     344. 
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b.  Denial  of  Tender. 

Form  No.  19879. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  645.) 

(^Title  of  court  and  cause  as  in  Form  No.  17802.') 

(^Similiter  to  the  general  issue.) 

And  the  sddd  John  Doe,  as  to  the  said  plea  of  the  said  Richard  Roe, 
by  him  above  pleaded  as  to  the  said  sum  of  £.50,  parcel,  etc.,  the  said 
John  Doe  saith  that  he,  by  reason  of  anything  by  the  said  Richard 
Roe  in  that  plea  above  alleged,  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  thereof  against  him  to  recover 
further  damages  than  the  said  sum  of  £.50,  parcel,  etc.,  in  this  behalf.* 
Because  he  saith  that  the  said  Richard  Roe  did  not  tender  or  offer  to 
pay  to  him,  the  said  John  Doe,  the  said  sum  of  £50,  parcel,  etc.,  in 
manner  and  form  as  the  said  Richard  Roe  hath  above  in  his  said  last 
mentioned  plea  in  that  behalf  alleged,  and  this  he,  the  said  John 
Doe,  prays  may  be  inquired  of  by  the  country,  etc. 

c.  Demand. 

(1)  Prior  to  Tender. 

Form  No.  19880. 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  649.) 

(^Commencing  as  in  Form  No.  19879,  and  continuing  down  to  *)  ' 
Because  he  saith  that  the  said  Richard  Roe  was  not  always  from  the 
time  of  making  the  said  promises  and  undertakings  in  the  said 
declaration  mentioned  ready  and  willing  to  pay  the  said  sum  of  £50, 
parcel,  etc.,  to  the  sa.\d  John  Doe,  in  manner  and  form  as  the  said 
Richard  Roe  hath  in  his  plea  above  alleged,  but,  on  the  contrary 
thereof,  the  said  John  Doe  saith  that  after  the  making  of  the  said 
promises  and  undertakings  in  the  said  declaration  mentioned,  as  to 
the  said  sum  of  £50,  parcel,  etc.,  and  after  the  time  when  the  said 
causes  of  action  in  the  said  declaration  mentioned  accrued  to  the 
said  John  Doe  in  respect  thereof,  and  before  the  said  Richard  Roe 
did  tender  and  offer  to  pay  the  same  as  in  his  said  plea  in  that  behalf 
is  above  alleged,  to  wit,  on  {stating  time),  at  {stating  place)  aforesaid, 
he,  the  said  John  Doe,  demanded  the  said  sum  of  £50,  parcel,  etc., 
of  and  from  the  said  Richard  Roe,  and  then  and  there  requested  him 
to  pay  the  same  unto  him,  the  said  John  Doe,  but  the  said  Richard 
Roe  did  not  nor  would  then  pay  the  same,  or  any  part  thereof, 
unto  the  said  John  Doe,  but  then  and  there  wholly  neglected  and 
refused  so  to  do,  and  then  and  there  unjustly  detained  the  same 
from  him,  the  said  John  Doe;  by  reason  whereof  he,  the  said  John 
Doe,  then  and  there  sustained  damages  by  reason  of  the  nonpayment 
of  the  said  sum  of  £50,  parcel,  etc.,  in  manner  and  form  as  he,  the 
said  John  Doe,  hath  above  in  his  said  declaration  in  that  behalf 
alleged,  to  wit,  at  (^/at/'/V/'/a*:^)  aforesaid.  And  this  he,  the  said 
John  Doe,  is  ready  to  verify,  wherefore  he  prays  judgment  and  his  full 
damages  by  him  sustained,  by  reason  of  the  nonpayment  of  the  said 
sum  of  £50,  parcel,  etc.,  to  be  adjudged  to  him,  etc. 
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(2)  Subsequent  to  Tender. 

Form  No.  1 9  8  8  i . 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  650.) 

{Commencing  as  in  Form  No.  19879,  and  continuing  down  to  *) 
Because  he  saith  that  after  the  making  of  the  said  tender  in  the  said 
last  plea  mentioned,  and  before  the  exhibiting  of  the  said  bill,  to  wit, 
on  {stating  time),  at  {stating  place)  aforesaid,  he,  the  said  John  Doe, 
demanded  of  and  requested  the  said  Richard  Roe  to  pay  to  him,  the 
s,2i\d  John  Doe,  the  said  sum  of  £50,  parcel,  etc.,  in  the  said  last  plea 
mentioned,  but  the  said  Richard  Roe  then  and  there  wholly  refused, 
and  hath  thence  hitherto  wholly  refused  to  pay  the  same  or  any  part 
thereof  to  the  sdad  John  Doe,  to  wit,  at  {stating  place)  aforesaid,  and 
this  he,  the  said  John  Doe,  is  ready  to  verify,  wherefore  he  prays 
judgment  and  his  damages  by  reason  of  the  nonpayment  of  the  said 
sum  of  £60,  to  be  adjudged  to  him,  etc. 

d.  Issuance  of  Writ  Before  Tender. 
Form  No.  19882. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  646.) 

{Commencing  as  in  Form  No.  19879,  and  continuing  down  to  *) 
Because  he  saith  that  after  the  making  of  the  said  promises  and 
undertakings  in  the  said  declaration  mentioned  as  to  the  said  sum  of 
£50,  and  before  the  making  of  the  said  tender  in  the  said  second 
plea  mentioned,  to  wit,  on  {stating  time,  i.  e.  the  teste  of  the  writ),  he, 
the  said  John  Doe,  for  the  recovery  of  his  damages  by  him  sustained, 
by  reason  of  the  not  performing  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  as  to  the  said  sum 
of  £50,  parcel,  etc.,  sued  and  prosecuted  out  of  the  court  of  our  said 
lord  the  king  {state  the  issuing  of  the  bill  of  Middlesex,  or  latitat,  or 
special  original,  or  capias  out  of  the  King's  Bench  or  Common  Pleas,  or 
subpoena  in  the  Exchequer).  And  the  said  John  Doe  further  saith  that 
the  said  precept  (or  writ  of  latitat,  etc.,)  was  so  sued  and  prosecuted 
by  him,  the  sdad  John  Doe,  against  the  said  Richard  Roe,  as  aforesaid, 
with  intent  to  implead  the  sz\6.  Richard  Roe  upon  and  for  the  said 
several  causes  of  action  in  the  said  declaration  mentioned,  as  to  the 
said  sum  of  £50,  parcel,  etc.,  and  to  cause  him  to  appear  in  the  said 
court  here,  and  upon  his  said  appearance  to  declare  against  him  for 
the  said  several  causes  of  action  in  the  said  declaration  mentioned 
as  to  the  said  sum  of  £50,  parcel,  etc.  And  the  said  John  Doe 
further  saith  that,  according  to  his  said  intent,  he,  the  S3\6.  Johfi  Doe, 
afterwards,  to  wit,  in  Trinity  term,  in  the  tenth  year  of  the  reign  of 
our  said  lord  the  king,  exhibited  his  said  bill,  and  declared  thereon 
against  the  said  Richard  Roe  as  aforesaid,  to  wit,  at  {stating  place) 
aforesaid.  And  the  said  John  Doe  further  saith  that  the  said  Richard 
Roe  did  not  at  any  time  before  the  suing  forth  of  the  said  precept 
(or  7vrit  of  latitat,  or,  if  several  writs  be  mentioned,  the  said  first 
mentioned  writ),  tender  or  offer  to  pay  to  the  said  John  Doe  the  said 
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sum  of  £5(5,  parcel,  etc.  And  this  he,  the  said  John  Doe,  is  ready  to 
verify,  wherefore  he  prays  judgment,  and  his  full  damages  which  he 
hath  sustained  by  reason  of  the  nonpayment  of  the  said  sum  of  £50, 
parcel,  etc.,  to  be  adjudged  to  him. 


2.  In  Debt. 

Form  No.  19883. 
(2  Chit.  PI,  (3d  Am.  from  2d  Lend,  ed.)  665.) 

{^Title  of  court  and  cause  as  in  Form  No.  17802.) 

(^Si mi  Iter  to  the  general  issue.) 

And  the  sQ.\di  John  Doe,  as  to  the  said  plea  of  the  said  Richard  Roe, 
by  him  above  pleaded,  as  to  the  said  sum  of  £50,  residue  of  the  said 
sum  of  £,50,  above  demanded,  saith  that  he,  the  said  John  Doe,  ought 
not,  by  reason  of  anything  by  the  said  Richard  Roe  in  that  plea 
alleged,  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  against  the  said  Richard  Roe  to  recover  damages  by  reason  of 
the  nonpayment  of  the  said  sum  of  £50,  because  he  saith  that 
{^Here  state  the  subject-matter  of  the  replication,  as  in  the  precedetits  in 
assumpsit.  Forms  Nos.  19879,  19880,  19881,  19882,  using  the  words 
^'^  after  the  said  causes  of  action  in  the  said  declaration  mentioned,  accrued 
to  the  said  John  Doe,  as  to  the  said  sum  of  £50,"  instead  of  the  words 
^^  after  the  making  of  the  said  promises  and  undertakings  in  the  said 
declaration  mentioned"  and  then  conclude  as  follows-)  And  this  he, 
the  said  John  Doe,  is  ready  to  verify,  wherefore  he  prays  judgment, 
and  his  damages,  by  reason  of  the  nonpayment  of  the  said  sum  of 
£50,  to  be  adjudged  to  him,  etc. 


III.  REJOINDER.i 

1.  Denying  Demand  by  Plaintiff  Prior  to  Tender. 

Form  No.  19884. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  709.) 

{Commencement  as  in  Form  No.  171(56)  Because  he  saith  that  the 
said  John  Doe  did  not,  after  the  time  when  the  said  supposed  cau.ses 
of  action  in  the  said  declaration  mentioned  accrued,  and  before  the 
said  Richard  Roe  tendered  and  offered  to  pay  the  said  sum  of  £50, 
parcel,  etc.,  as  he,  the  said  Richard  Roe,  hath  in  his  said  plea  in  that 
behalf  alleged,  demand  the  said  sum  of  £50,  parcel,  etc.,  of  and  from 
the  said  Richard  Roe  or  request  him  to  pay  the  same,  or  any  part 
thereof,  in  manner  and  form  as  the  said  John  Doe  hath  above  in  his 
said  repHcation  in  that  behalf  alleged,  and  of  this  he,  the  said  Richard 
Roe,  puts  himself  upon  the  country,  etc. 

1.  For  the  formal  parts  of  a  rejoinder  in  Rejoinders  and  Subsequent  Plead- 
a  particular  jurisdiction   see   the  title     ings,  vol.  16,  p.  i. 
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2.  Denying  Demand  by  Plaintiff  Subsequent  to  Tender. 

Form  No.  19885. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)709.) 

{Commencement  as  in  Form  No.  17Jf56')  Because  he  saith  that  the 
sddd  John  Doe  6\d  not,  after  the  making  of  the  said  tender  in  the  said 
last  plea  mentioned,  and  before  the  exhibiting  of  the  said  bill,  demand 
of  or  request  the  said  Richard  Roe  to  pay  to  him,  the  said  /o/m  Doe, 
the  said  sum  of  £50,  parcel,  etc.,  in  the  said  plea  mentioned,  in  man- 
ner and  form  as  the  said  John  Doe  hath  above  in  his  said  replication 
in  that  behalf  alleged.  And  of  this  he,  Xht  saXdi  Richard  Roe,  ]}\xi?> 
himself  upon  the  country,  etc. 


THEATRES   AND   SHOWS. 

See   the  titles  CIVIL  RIGHTS  ACTS,  vol.  4,  p.  891;  SUNDAY 
LAWS,    VIOLATIONS  OF,  vol.  17,  p.  1045. 
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THREATS   AND   THREATENING 
LETTERS   (BLACKMAIL). 

By  Harold  N.  Eldridgk. 

I.  TO  ACCUSE  OF  CRIME  WITH   INTENT  TO  EXTORT  MONEY,  277. 

1.  In  General^  278. 

2.  Verbal  Threats,  279. 

a.  To  Accuse  Plaintiff  of  Adultery,   281. 

b.  To  Accuse  Plaintiff  of  Attempting  to  Obtain  Motiey  by 

False  Pretenses,  282. 

c.  To  Accuse  Plaintiff  of  Selling  Intoxicating  Liquors,  282. 

3.  Threats  Contained  in  Letter,  283. 

II.  To  ACCUSE  OF   DISGRACEFUL   AND  IMMORAL  CONDUCT  WITH 
INTENT  TO  EXTORT  MONEY,  283. 
1.    Verbal  Threats,  283. 
3.    Threats  Contained  in  Letter,  284. 

III.  TO  INJURE  PERSON  OF  ANOTHER  WITH   INTENT  TO  COMPEL 

HIM  TO  Do  AN  ACT  AGAINST  HIS  WILL,  285. 

IV.  TO  INJURE  CREDIT  AND  REPUTATION  OF  ANOTHER  BY  ADVER- 

TISING THE    FACT   THROUGH    CIRCULARS    THAT   HE    OWES 
DEBT,  287. 

CROSS-REFERENCES. 

For  Forms  of  Indictment  Against  Persons  Threatening  Voters  at  Elec- 
tions, see  the  title  ELECTIONS,  vol.  7,  Forms  Nos.  8231,  8232. 

See  also  the  titles  CONSPIRACY,  vol.  5,  p.  138;  EXTORTION, 
vol.  8,  p.  470. 

I.  TO  ACCUSE  OF  CRIME  WITH  INTENT  TO  EXTORT  MONEY.^ 

1.    Statutes   relating    to    threats   and  Indiana.  —  Horner's   Stat.   (1901).   § 

threatening  letters  exist  as  follows:  1926. 

Alabama.  —  Crim.    Code    (1896),   g§  Iowa. — Code  (1897).  §  4767. 

4307,  4408.  Kentucky.  —  Stat.  (1894),  ts  1222. 

Arizona.  —  Pen.   Code   (1901),  §  469  Massachusetts.  —  Rev.    Laws   (1902), 

et  seq.  §  25. 

California.  —  Pen.     Code    (1897),     §  Michigan.  —  Comp.    Laws   (1897),   § 

523.                                                                  '"  1 1488. 

Colorado.  —  Mill's  Anno.  Stat.  (1891),  Minnesota.  —  Stat.    (1894).    §§    6739, 

§  1304.  6740, 

Connecticut.  —  Gen.    Stat.    (1902),    §  Mississippi.  —  Anno.   Code  (1892),  § 

I 299.  1287. 

Florida.  —  Rev.  Stat.  (1892).  §  2420.  Missouri.—  Rev.  Stat.  (1899),  §§  1S79. 

Georgia.  —  3  Code  (1895),  S§  116,  117.  2154. 

Idaho.  —  Pen.  Code  (1901),  §§  4989,  Montana.  —  Pen.  Code  (1895).  §  918 

5105.                                                        '  ei  seq. 
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Nebraska.  —  Comp.  Stat.  (1899),  § 
6697. 

New  York.  —  Cook's  Pen.  Code 
(1901),  §  558  et  seq. 

North  Carolina.  —  Code  (1883),  §  898. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6S2Q.  6830. 

Oklahoma.  —  Stat.  (1893),  §  2397  et 
seq. 

Oregon.  —  Bellinger  &  C.  Anno. 
Codes  &  Stat.  (1902),  §  1777. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  540,  §  396. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

277.  §  17. 

South  Dakota.  —  Stat.  (1901),  §  8071 
et  seq. 

Tennessee.  —  Anno.  Code  (1896),  § 
6474. 

Texas.  —  Pen.  Code  (1895),  art.  962 
et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §  4385  ei 
seq. 

Vermont.  —  Stat.  (1894),  §  4921. 

Virginia.  —  Code  (1887),  §  3675. 

Washington.  —  Ball.  Anno.  Codes  & 
Stat.  (1897),  §  7086. 

West  Virginia.  —  Code  (1899),  c.  144, 

§13- 

Wisconsin.  —  Stat.  (1898),  §  4380. 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
894,  895. 

Bequisites  of  Indictment  or  Information, 
Generally.  —  For  the  formal  parts  of  an 
indictment  or  information  in  a  par- 
ticular jurisdiction  see  the  titles  In- 
dictments, vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p. 
76S. 

Threats  Either  Verbal  or  Written.  — 
Under  a  statute  which  makes  the  offense 
to  consist  in  threatening  "either  ver- 
bally or  by  any  written  or  printed  com- 
munication "  to  accuse,  etc.,  the  indict- 
ment must  allege  that  the  threats  were 
made  in  one  of  those  ways.  This  is 
on  the  ground  that  it  is  possible  to 
threaten  by  means  of  acts  and  signs  or 
looks  and  that  such  threats  are  not 
covered  by  the  statute.  Robinson  v. 
Com.,  loi  Mass.  27. 

Joinder  of  Threats  of  Different  Kinds.  — 
An  indictment  under  a  statute  directed 
against  threats  to  accuse  another  of  a 
crime  and  also  against  threats  to  do 
injury  to  the  property  of  another  is 
not  bad  for  joining  threats  of  both 
kinds.     State  v.  Lewis,  96  Iowa  286. 

Character  of  threat  must  be  set  out  so 
that  it  may  be  seen  whether  or  not  a 


substantial  threat  was  really  made. 
People  V.  Jones,  62  Miss.  304. 

Setting  Out  Threatening  Words.  —  The 
precise  words  of  a  verbal  threat  need 
not  be  set  out;  it  is  enough  if  their 
substance  is  slated.  State  v.  Lewis, 
96  Iowa  286;  State  v.  O'Mally,  48 
Iowa  501;  Com.  v.  Dorus,  108  Mass. 
488;  Com.  V.  Moulton,  108  Mass.  307: 
Longley  v.  State,  43  Tex.  490. 

Setting  Out  Threatening  Letter.  —  But 
where  the  threat  is  contained  in  a 
letter,  the  letter  must  be  set  out  in  hcec 
verba.  Landa  v.  State,  26  Tex.  App. 
580;  Tynes  v.  State,  17  Tex.  App.  123. 
But  in  Missouri^  by  reason  of  statute, 
it  is  sufficient  to  describe  a  threatening 
letter  according  to  its  purport.  State 
V.  Stewart,  go  Mo.  507. 

Naming  Person  Threatened.  —  The  per- 
son against  whom  the  threat  is  directed 
must  be  named.  Kessler  v.  State,  50 
Ind.  229;  State  v.  Waite,  101  Iowa  377; 
State  V.  Brownlee,  84  Iowa  473;  Com. 
V.  Buckley,  145  Mass.  181. 

Intent.  — Where  the  intent  with  which 
the  threats  are  made  is  an  ingredient 
of  the  offense,  such  intent  must  be  al- 
leged. State  V.  Debolt,  104  Iowa  105; 
State  V.  Waite,  lOl  Iowa  377;  Com.  v. 
Coolidge,  128  Mass.  55;  Com.  v.  Dorus, 
108  Mass.  488;  Com.  v.  Moulton,  108 
Mass.  307;  State  v.  Ullman,  5  Minn. 
13;  Hewitt  V.  Newburger,  141  N.  Y. 
538;  Landa  t'.  State,  26  Tex.  App.  580. 
But  it  need  not  be  alleged  that  the  in- 
tent was  successful.  Elliott  v.  State, 
36  Ohio  St.  318. 

Where  the  statute  has  various  alter- 
natives in  reference  to  the  purpose  or 
intent  with  which  the  threats  are  made, 
it  is  only  necessary  to  allege  one  of 
these  purposes.  State  v.  Todd,  no 
Iowa  631;  Com.  v.  Coolidge,  128  Mass. 

55- 

An  indictment  charging  that  the 
threats  were  made  "to  compel  "  a  cer- 
tain person  to  do  a  certain  act,  instead 
of  charging  that  they  were  made  "  with 
intent  to  compel  "  him  to  do  such  act, 
is  insufficient.  State  v.  Ullman,  5 
Minn.  13.  But  an  allegation  that  the 
threats  were  made  "  with  a  view  and 
with  the  intent  to  extort  money"  is 
sufficient,  notwithstanding  the  statu- 
tory words  are  "  with  the  intent  thereby 
to  extort  money,"  the  statutory  word 
"thereby"  being  considered  superflu- 
ous. Com.  v.  Moulton,  108  Mass. 
307. 
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Form  No.  I9886.> 

(Mass.  Rev.  Laws  (1902),  c.  218,  §  67,  p.  1851.) 

Commonwealth  of  Massachusetts. 
Suffolk^  to  wit: 

At  the  Superior  Court  holden  at  Boston,  within  and  for  the  county 
of  Suffolk,  for  the  transaction  of  criminal  business,  on  the  second  d.zy 
of  May,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  two. 

The  jurors  for  the  said  commonwealth  on  their  oath  present,  that 
John  Doe,  late  of  Boston,  in  the  county  of  Suffolk,  on  the/rj/  day  of 
January,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
two,  at  Boston  aforesaid,  in  the  county  of  Suffolk  aforesaid,  did  ver- 
bally (or  by  a  written  or  printed  communication'),  maliciously  threaten 
one  Richard  Roe  to  accuse  him  of  a  crime  (^naming  if),  with  the  intent 
thereby  to  extort  money  from  the  said  Richard  Roe,  against  the 
peace  {concluding  as  in  Form  No.  10699). 

2.  Verbal  Threats.* 


Specifying  Crime  — Generally.  —  Where 
threats  are  to  accuse  of  a  crime,  the 
indictment  must  allege  that  there  was 
an  accusation  by  the  defendant  of  some 
crime,  and  the  crime  must  be  specified 
and  described.  Rank  i>.  People,  80  111. 
App.  40;  State  V.  McGlasson,  88  Iowa 
667;  State  V.  Robinson,  85  Me.  195; 
Com.  V.  Philpot,  130  Mass.  59;  Com. 
V.  Goodwin,  122  Mass.  ig;  Com.  v. 
Murphy,  12  Allen  (Mass.)  449;  People 
V.  Jones,  62  Mich.  304;  Mann  v.  State, 
47  Ohio  St.  556;  Cohen  v.  State,  37 
Tex.  Crim.  118. 

Accuracy  Required  in  Stating  Crime. — 
But  it  is  not  necessary  to  set  forth  the 
facts  constituting  the  crime  of  which 
accusation  is  threatened  with  the  par- 
ticularity and  technical  accuracy  re- 
quired in  an  indictment  for  the  crime 
itself.  Com.  v.  Philpot,  130  Mass.  59; 
Com.  V.  Goodwin,  122  Mass.  19;  Com. 
V.  Murphy,  12  Allen  (Mass.)  449. 

It  has  been  held  that  the  defendant 
is  entitled  to  a  full,  formal  and  sub- 
stantial description  of  his  offense,  and 
that  this  is  furnished  when  the  indict- 
ment sets  out  the  words  used  exactly 
or  substantially,  provided  those  words 
clearly  import  a  threat  or  accusation  of 
crime.  Com.  v.  Philpot,  130  Mass.  59; 
Com.  V.  Murphy,  12  Allen  (Mass.)  449. 

Falsity  of  Acctisation. —  That  the  crime 
of  which  accusation  is  threatened  is 
false  need  not  be  alleged.  Kessler  v. 
State,  50  Ind.  229;  State  v.  Debolt,  104 
Iowa  X05;  Mann  v.  State,  47  Ohio  St. 
556;  Elliott  V.  State,  36  Ohio  St.  318, 


1.  Massachusetts.  —  Rev.  Laws  (1902), 
c.  207,  ^  25. 

See  also,  generally,  supra,  note  i,  p. 
277. 

2.  Bequisites  of  Indictment  or  Informa- 
tion, Generally. —  See  supra,  note  I,  p. 
277. 

Precedents.  —  In  State  v.  Robinson,  85 
Me.  195,  the  first  count  of  the  indict- 
ment was  as  follows: 

"The  grand  jurors  for  said  state 
upon  their  oath  present,  that  George  H. 
Robinson,  of  Rockland,  in  said  county 
of  Knox,  laborer,  on  the  twentieth  day 
of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety- 
one,  at  Rockland  aforesaid,  in  the 
county  of  Knox  aforesaid,  unlawfully 
and  maliciously  did  verbally  threaten 
one  James  Harrington  to  accuse  and 
prosecute  him,  the  said  James  Har 
rington,  of  having  committed  the  crime 
of  assault  and  battery  upon  him,  the 
said  George  H.  Robinson,  with  the  in- 
tent thereby  to  extort  money  from  said 
James  Harrington,  in  words  following, 
to  wit:  If  you  don't  pay  me  twenty-Jive 
dollars  before  the  December  court  I  will 
put  you  four  years  in  State  prison.  I 
have  hired  two  doctors  to  go  against 
you  and  paid  them  well  for  it." 

On  general  demurrer  to  the  indict- 
ment, the  court  said:  "We  think  the 
first  count  sufficient.  It  is  a  matter 
where  considerable  generality  of  alle- 
gation is  permissible.  The  same  rule 
of  strictness  does  not  apply  as  in  ac- 
tions or  indictments  for  libel,  a  class 
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of  prosecutions  not  very  much  favored 
by  the  law.  The  gist  of  the  present 
offense  is  the  malicious  threat  made  to 
extort  money.  The  defendant  is  noti- 
fied of  his  utterances  that  are  relied 
on,  and  also  of  the  nature  of  the  accu- 
sation whiqh  he  has  threatened  to 
make.  If  more  particularity  of  aver- 
ment than  this  be  required,  the  pur- 
poses of  the  statutes  would  be  defeated 
in  many  instances  of  criminal  threats. 
The  intimated  accusation  is  often 
couched  in  vague  and  evasive  terms, 
and  may  depend  for  its  meaning  on  a 
variety  of  circumstances  which  cannot 
be  easily  alleged.  Or  the  threat  may 
be  of  a  general  character,  indicating 
not  the  accusation  of  any  particular 
crime  or  offense,  but  an  accusation  of 
some  offense  or  other.  This  is  the 
view  of  the  statute  and  prosecutions 
under  it,  taken  by  the  court  in  Massa- 
chusetts, where  indictments  more  gen- 
eral than  this  one  have  been  sus- 
tained." The  second  count  of  the 
indictment  was  held  bad. 

In  Com.  :-.  Goodwin,  122  Mass.  19, 
the  first  count  of  the  indictment,  which 
contained  three  counts,  was  as  fol- 
lows: 

"The  jurors  for  the  Commonwealth 
of  Massachusetts  on  their  oath  present, 
that  Ezra  S.  Goodwin,  of  Boston  afore- 
said, on  the  seventh  day  of  December, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  se-venty-five,  at  Bos- 
ton aforesaid,  with  force  and  arms, 
unlawfully  and  maliciously  did  ver- 
bally threaten  one  Ferdinand  Geldowski 
that  he,  said  Goodwin,  would  accuse 
him,  said  Geldowski,  of  having  there- 
tofore committed  the  crime  of  feloni- 
ously and  wilfully  burning  a  certain 
building  of  him,  said  Geldowski,  with 
the  intent  of  him,  said  Geldowski,  to 
injure  the  insurer  of  said  building; 
said  building  having  lately  theretofore 
been  burned  and  consumed  by  fire, 
and  said  building  having  been  at  the 
time  of  said  fire  insured  against  loss 
and  damage  by  fire,  with  intent  then 
and  there  and  thereby  to  extort,  from 
said  Geldowski,  a  certain  sum  of  money, 
to  wit,  the  sum  of  tiventy-five  thousand 
dollars,  against  the  peace  of  said  Com- 
monwealth, and  the  form  of  the  statute 
in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  for  the 
Commonwealth  of  Massachusetts,  on 
their  oath  aforesaid,  do  further  pre- 
sent, that  William  Fo_^ff,  of  Boston 
aforesaid,  before  the  said  felony  and 


threatening  was  committed,  in  man- 
ner and  form  aforesaid,  to  wit,  on 
said  day  of  December,  with  force  and 
arms,  at  said  Boston,  did  feloniously 
and  maliciously  incite,  move,  procure, 
aid,  counsel,  hire  and  command  the 
said  Goodwin,  the  said  felony  and 
threatening,  in  manner  and  form  afore- 
said, to  do  and  commit;  against  the 
peace  of  said  Commonwealth,  and  the 
form  of  the  statute  in  such  case  made 
and  provided." 

The  second  count  was  as  follows: 
"And  the  jurors  aforesaid,  for  the 
Commonwealth  of  Massachusetts,  on 
their  oath  aforesaid,  do  further  pre- 
sent, that  F.zra  S.  Goodwin,  of  Boston 
aforesaid,  on  the  ninth  day  of  Decem- 
ber, in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-five, 
at  Boston  aforesaid,  with  force  and 
arms,  with  intent  to  extort  money 
from  Ferdinand  Geldowski,  unlawfully 
and  maliciously,  did  verbally  threaten 
said  Geldowski,  that  he,  said  Goodwin, 
would  accuse  him,  said  Geldowski,  that 
a  certain  building  of  said  Geldowski, 
insured  against  loss  or  damage  by  fire, 
he,  said  Geldowski,  had  lately  thereto- 
fore unlawfully  and  maliciously  burned 
and  consumed,  while  the  same  was  so 
insured,  as  aforesaid,  with  the  intent 
of  him,  said  Geldowski,  to  injure  the 
insurer  thereof;  against  the  peace  of 
said  Commonwealth,  and  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided. 

And  the  jurors  aforesaid,  for  the 
Commonwealth  of  Massachusetts,  on 
their  oath  aforesaid,  do  further  present, 
that  William  Fo^g,  of  Boston  aforesaid, 
before  the  said  felony  and  threatening 
was  committed,  in  manner  and  form 
aforesaid,  to  wit,  on  said  day  of  De- 
cember, with  force  and  arms,  at  said 
Boston,  did  feloniously  and  maliciously 
incite,  move,  procure,  aid,  counsel, 
hire  and  command  the  said  Goodwin, 
the  said  felony  and  threatening,  in  man- 
ner and  form  aforesaid,  to  do  and 
commit;  against  the  peace  of  said 
Commonwealth,  and  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided." 

The  defendant  moved  to  quash  the 
indictment  for  the  following  reasons: 
"i.  Because  the  threats  set  forth  in 
the  several  counts  are  not  threats  to 
accuse  of  any  crime  or  offense.  2.  Be- 
cause neither  count  alleges  that  the 
building,  the  burning  of  which  Gel- 
dowski was  threatened   to   be  accused 
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a.  To  Aeeuse  Plaintiff  of  Adultery.' 

Form  No.  19887.- 

(Precedent  in  Com.  v.  Moulton,  108  Mass.  307.)* 

[{Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]* 
maliciously  and  verbally  did  threaten  one  Hosea  C.  Killam  to  accuse 
said  Killam  of  having  committed  the  crime  of  adultery  with  ^«/^/«^//<f 
M.  Hazen,  wife  of  Nathan  T.  Hazen,  with  a  view  and  with  the 
intent  to  extort  money  from  the  said  Killam  [against  the  peace 
(concluding  as  in  Form  No.  10899). Y* 


of,  was  situated  in  Massachusetts,  or 
in  any  place  where  the  burning  of  it, 
with  the  intent  to  injure  the  insurer, 
was  any  offense  or  crime,  or  that  such 
burning  was  at  the  time  thereof  any 
offense  or  crime,  nor  alleges  where 
the  building  was  situated.  3.  Because 
neither  count  sets  forth  by  what  person 
or  company,  nor  to  what  amount,  the 
building  was  insured,  nor  what  person 
or  company  Geldowski  was  threatened 
to  be  accused  of  intending  to  injure; 
nor  that  the  threat  was  to  accuse  Gel- 
dowski of  burning  the  building,  know- 
ing it  to  be  insured.  4.  Because  neither 
count  contains  a  sufficient  description 
and  designation  of  the  building.  5. 
Because  the  second  and  third  counts 
do  not  allege  that  the  defendant  Good- 
win threatened  to  accuse  Geldowski  of 
having  wilfully  burned  the  building; 
and  do  not  aver  the  amount  of  money 
intended  to  be  extorted.  6.  Because 
there  is  no  sufficient  allegation  of  time 
in  either  count  as  to  the  defendant 
Fogg."     The  motion  was  overruled. 

In  Elliott  V.  State,  36  Ohio  St.  318, 
the  second  count  of  the  indictment  was 
as  follows:  "  That  Thotnas  L.  Moore, 
John  Elliott  and  Charles  Fleming  *  *  * 
unlawfully,  wilfully  and  feloniously 
did  accuse  one  Solomon  J.  Wooley,  then 
and  there  being,  of  the  crime  of  mali- 
ciously procuring  a  barn  of  the  value 
oi  four  hundred  and  fifty  dollars  ($^50), 
the  same  being  his  own  property,  situ- 
ate in  Franklin  county,  Ohio,  and  in- 
sured against  loss  or  damage  by  fire, 
to  be  burned,  with  intent  thereby  to 
prejudice  the  insurer  thereof;  said  crime 
being  punishable  by  the  laws  of  Ohio 
with  imprisonment  in  the  Ohio  peni- 
tentiary; with  the  intent,  then  and 
there,  by  means  of  such  unlawful  accu- 
sation, to  extort  and  gain  from  the  said 
Solomon  J.    Wooley  certain     money,  to 


dollars,  and  certain  chattels  and  valu- 
able securities,  to  wit,  certain  promis- 
sory notes  of  the  amount  and  value  of 
three  hundred  dollars,  said  moneys, 
chattels  and  valuable  securities  being 
then  and  there  the  property  of  said 
Solomon  J.  Wooley."  A  demurrer  to 
this  count  was  overruled. 

1.  In  Com.  V.  Carpenter,  108  Mass, 
15,  the  indictment  averred  that  the  de- 
fendant on  February  20th,  1871,  at 
Worcester,  "knowingly,  wilfully  and 
maliciously  did  verbally  threaten  George 
P.  Martin  to  accuse  him,  the  said  Mar. 
tin,  of  having  committed  the  crime  and 
offense  of  adultery,  by  words  then  and 
there  knowingly,  wilfully  and  mali- 
ciously spoken  of  and  to  the  said  George 
P.  Martin,  substantially  as  follows:  '  I 
will  enter  a  complaint  against  you  to 
the  city  marshal  for  committing  the 
crime  of  adultery  with  /«//«  F.  Will- 
iams, unless  you  pay  me yf/Zy dollars;' 
with  intent  thereby,  then  and  there, 
knowingly,  wilfully  and  maliciously 
to  extort  money  from  the  said  George 
P.  Martin."  There  was  a  motion  to 
quash  the  indictment  "because  the 
words  set  out  therein  as  having  been 
spoken  by  the  defendant  do  not  of 
themselves  amount  to  a  threat  to  ac- 
cuse one  of  a  crime,  or  a  threat  to  take 
preliminary  steps  or  means  necessary 
to  cause  a  person  to  be  proceeded 
against  for  a  criminal  ofifense."  This 
motion  was  overruled. 

2.  Massachusetts.  —  Rev.  Laws(l902), 
c.  207,  §  25. 

See  also,  generally,  supra,  note  r,  p. 

277-  .    .      . 

3.  A  motion  to  quash  this  indictment 

was  overruled. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

..^.^.,.^,.  J.  „  ^c.*.^  v,v,.io....  >wv...^^,  .V,  6.  The  matter  enclosed  by  and  to  be 
wit,  the  sum  o\  five  hundred  dollars,  of  supplied  within  [  ]  will  not  be  found 
the  amount  and  value  oi  five  hundred    in  the  reported  case. 
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b.  To  Accuse  Plaintiff  of  Attempting  to  Obtain  Money  by  False 

Pretenses. 

Form  No.  19888.' 
(Precedent  in  Com.  v.  Philpol,  130  Mass,  59.)' 

[{Commencing  as  in  Form  No.  10699,  and  continuing  do7vn  to  *)]' 
with  force  of  arms,  [feloniously  and]*  maliciously,  did  verbally 
threaten  one  Leonard  C.  Gatcomb,  in  a  certain  conversation  which 
the  said  Robert  Philpot  then  and  there  had  of,  with  and  concerning 
the  said  Leonard  C.  Gatcomb,  to  accuse  the  said  Leonard  C.  Gatcomb 
of  having  theretofore  committed  the  crime  of  attempting  to  obtain 
money  from  him,  said  Robert  Philpot,  by  false  pretenses,  to  wit,  by 
falsely  pretending  and  representing  to  him,  said  Robert  Philpot,  that 
certain  coal  theretofore  sold  and  delivered  by  weight  by  said  Leonard 
C.  Gatcomb  to  said  Robert  Philpot  was  of  greater  weight  than  its 
actual  weight,  with  the  intent  of  him,  said  Leonard  C.  Gatcomb, 
thereby  then  and  there  falsely  and  fraudulently  to  obtain  payment 
for  a  quantity  of  coal  greater  than  that  actually  sold  and  delivered 
as  aforesaid,  with  the  intent  of  him,  said  Robert  Philpot,  thereby  then 
and  there  feloniously  to  extort  from  him,  said  Leonard  C.  Gatcomb,  a 
certain  sum  of  money,  to  wit,  the  sum  oi  five  hundred  dollars,  against 
the  peace  of  said  commonwealth  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

\_(^Signature  and  indorsement  as  in  Form  No.  10699. y^^ 


e.  To  Accuse  Plaintiff  of  Selling  Intoxicating  Liquors. 

Form  No.  19889.' 

(Precedent  in  Com.  v.  Murphy,  12  Allen  (Mass.)  449.)* 

[(Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]3 
did  unlawfully  and  maliciously  and  verbally  threaten  ono.  Micajah  P. 
Beach  that  he  would  accuse  him,  the  said  Beach,  of  committing  the 
crime  of  selling  spirituous  and  intoxicating  liquors  within  this  com- 
monwealth in  violation  of  law,  by  then  and  there  uttering  words 
substantially  as  follows,  to  wit;  "  I  have  complained  of  you  to  a  jus- 
tice of  the  peace,  and  two  warrants  are  issued  and  are  in  the  hands 
of  Deputy  Sheriff  Crosby,  and  Crosby  is  just  back  here  out  of  sight,  and 
if  you  won't  pay  vae  fifteen  dollars  the  warrants  shall  be  served;"  with 
intent  then  and  there  and  thereby  to  extort  from  him,  the  said 
Micaj'ah,  a  certain  sum  of  money,  to  wit,  the  sum  oi  fifteen  dollars, 
against  the  peace  [(concluding  as  in  Form  No.  10699').\^ 

1.  Massachusetts.  —  Rev.  Laws  (1902),  4.  An  objection  was  made  that,  in 
c.  207,  §  25.  alleging  that  the  acts  of  the  defendant 

See  also,  generally,  supra,  note  i,  p.  were  done  feloniously,  the  indictment 

277.  charged  the  defendant  with  a  felony. 

2.  A  motion  to  quash  this  indictment  It  was  held  that  it  was  a  sufficient  an- 
was  overruled.  swer  to  this  objection  to  say  that  the 

3.  The  matter  to  be  supplied  within  word  "feloniously"  might  be  rejected 
[  ]  will  not  be  found  in  the  reported  case,  as  surplusage. 
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3.  Threats  Contained  in  Letter. 

Form  No.  19890.' 

(Precedent  in  State  v.  Harper,  94  N.  Car.  937.)' 

\{yenue  and  title  of  court  and  cause  as  in  Form  No.  lOTll.y^ 
The  jurors  for  the  state,  upon  their  oath  present,  that  Robert  B. 
Harper,  late  of  the  county  of  Durham,  in  the  state  aforesaid,  on  the 
first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty- five,  in  said  county  and  state,  did  knowingly  and 
wilfully  send  to  one  C.  M.  Van  Nappen  a  certain  letter,  in  which  said 
letter  he,  the  said  Robert  B.  Harper,  threatened  to  accuse  the  said 
C.  M.  Van  Nappen  of  a  crime,  punishable  by  the  laws  of  said  state 
with  imprisonment  in  the  penitentiary,  to  wit,  the  crime  of  embezzle- 
ment, with  a  view  and  intent  to  extort  and  gain  money,  to  wit,  the 
sum  of  ten  dollars  in  money,  from  him,  the  said  C.  M.  Van  Nappen, 
which  said  letter  is  as  follows,  that  is  to  say:  (^Here  was  set  out  the 
letter),  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state. 
[(^Signature  and  indorsement  as  in  Form  No.  10711.y\^ 

II.  To  ACCUSE  OF  DISCRACEFUL  AND  IMMORAL  CONDUCT  WITH 
INTENT  TO  EXTORT  MONEY.* 

1.  Verbal  Threats. 

Form  No.  i  9  8  9  i  .* 
(Precedent  in  Kistler  v.  State,  54  Ind.  401-)* 
[{Commencing  as  in  Form  No.  10692)Y  that  on  the  1st  day  of 
August,  A.  D.  1S74,  at  and  in  said  county  and  state,  one /oh n  Kistler 
did,  then  and  there,  unlawfully  and  feloniously,  verbally  and  orally, 
make  threats  to  one  Adam  Hereth  that  he,  the  said  Kistler,  would 
falsely  accuse  the  said  Adam  Hereth  of  certain   immoral   conduct 

1.  North    Carolina.  —  Code   (1883).   §     scription  of   the  ofifense  and  must  be 
989.  pleaded.     Ditzler  v.  State,  2  Ohio  Cir. 

See  also,  generally,  supra,  note  i,  p.     Dec.  702. 
277.  6.   Indiana.  —  Horner's  Slat.  (1901), 

2.  A  judgment  quashing  this  indict-     §  1926. 

ment  was  reversed.  See   also,   generally,  supra,  note  4, 

3.  The  matter  to  be  supplied  within     this  page. 

r  ]  will   not  be   found  in  the  reported        6.  A  motion  to  quash  this  indictment 

was  overruled.     The  court  said,  "this 


case. 


4.  Kequisites  of  Indictment  or  Informa-  case  was   in  this   court  before,   on 

tion,  Generally.  —  See,  supra,  note  i,  p.  previous  indictment.      See  Kessler  v. 

277.  State.    50  Ind.    229.      The    indictment 

Tending   to  Degrade  and   Disgrace.  —  was  then  held  to  be  defective,  and  the 

Under  a   statute   providing  a  punish-  judgment  on  it  was  reversed  on  that 

ment  for  any  person  threatening  to  ac-  account. 

cuse  another  person  of   anv  immoral        The   indictment    now    before    us   is 

conduct  which,  if   true,   "would   tend  free    from    the   objection    held    to   be 

to  degrade  and  disgrace  such  person."  well  taken  to  the  former   indictment, 

the  words   "tend  to  degrade  and  dis-  and    is,    we    think,    substantially   suf- 

grace  such  person  "  are  part  of  the  de-  ficient  under  the  statute.     See  2  R.  S. 
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which,  if  true,  would  tend  to  and  would  degrade  and  disgrace  the 
said  Herelh,  to  wit,  that  he,  the  said  Adam  Hereth^  had  been  keeping 
one  Nellie  Deloss  as  his,  the  said  Adain  Herei/i's,  mistress,  and  had, 
at  divers  times  and  places,  had  sexual  intercourse  with  and  carnal 
knowledge  of  her,  the  said  Nellie  Deloss,  not  being  lawfully  married 
to  her,  the  said  Nellie  Deloss,  and  having  then  and  there  a  lawful 
wife  living,  which  said  charge  and  accusation  he,  the  said  John  Kistler, 
did,  then  and  there,  verbally  and  orally,  to  the  said  Hereth,  threaten 
to  publish,  by  having  it  printed  in  the  public  newspapers  and  prints, 
then  and  there  in  circulation  among  the  people  of  said  county  and 
state,  and  by  having  the  same  printed  in  the  form  of  circulars  and 
handbills,  and  distributed  among  the  people  of  said  county,  with 
intent,  then  and  there  and  thereby,  to  extort,  gain  and  obtain  from 
him,  the  said  Adam  Hereth,  chattels,  moneys  and  valuable  securities 
of  him,  the  said  Adam  Hereth,  the  kind,  character,  description  and 
value  of  said  chattels,  moneys  and  valuable  securities  being  to  said 
jurors  unknown,  and  with  intent,  then  and  there  and  thereby,  to 
gain  other  pecuniary  advantages  of  said  Hereth,  the  exact  nature 
of  which  are  to  the  grand  jurors  unknown  and  cannot  be  given, 
[contrary  to  {concluding  as  in  Form  No.  10692).]^ 


2.  Threats  Contained  in  Letter.^ 


1876,  p.  449.  We  are,  therefore,  of  the 
opinion  that  the  court  did  not  err  in 
overruling  the  motion  to  quash  the 
indictment." 

1.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

2.  Bequisites  of  Indiotment  or  Informa- 
tion, Generally.  —  See  supra,  note  i,  p. 

277. 

Precedent.  —  In  People  v.  Wightman, 
43  Hun  (N.  Y.)  358,  the  fifth  count  of 
an  indictment  containing  six  counts, 
and  upon  which  the  people  mainly 
relied,  charged  in  substance  that  the 
said  defendant  Andrew  J.  Wightman, 
jointly  with  one  Charles  W.  Bolles,  one 
May  A.  Thatcher  and  Samuel  J.  Lowell, 
did,  with  full  knowledge  of  the  con- 
tents thereof,  and  with  intent,  by 
means  thereof,  to  extort  money  from 
one  Charles  C.  Sears,  feloniously  send, 
and  cause  to  be  forwarded  to  and  re- 
ceived by  said  Sears,  a  certain  letter 
and  writing  threatening  to  expose  him, 
the  said  Sears,  to,  and  to  impute  to  him 
disgrace,  to  wit,  to  falsely  and  publicly 
accuse  the  said  Charles  C.  Sears  of 
certain  immoral  conduct,  which,  if 
true,  would  tend  to  and  would  degrade 
and  disgrace  the  said  Charles  C.  Sears, 
that  is  to  say,  that  he,  the  said  Charles 


C.  Sears,  had  then,  lately  before,  had 
sexual  intercourse  with  and  carnal 
knowledge  of  said  May  A.  Thatcher, 
she  being  a  single  woman,  and  he,  the 
said  Charles  C.  Sears,  not  being  law- 
fully married  to  her,  and  having  then, 
at  the  time  of  the  alleged  sexual  inter- 
course and  carnal  knowledge,  a  lawful 
wife  living,  and  that,  by  reason  thereof, 
she,  the  said  May  A.  Thatcher,  was 
then  pregnant  with  child,  which  was 
likely  to  be  born  a  bastard,  and  which 
said  letter  and  writing  was  in  words  as 
follows: 

"  Law  Offices  of  Charles  W.  Bolles,  ) 

57  Broadway,  N.  Y.  V 

New  York,  May  25,  1886.         ) 

Charles  F.  Sears,  Esq.,  Buffalo,  N.  Y. : 

Dear  Sir.  —  I  write  you,  as  attorney 
for  Miss  Male  Livingston  of  this  city 
(meaning  the  said  May  A.  Thatcher), 
who  states  to  me  that  on  or  about  the 
tenth  of  February  last  she  met  you  on 
Sixth  avenue,  this  city,  and  went  with 
you  to  St.  Omar  Hotel,  and  there  had 
sexual  intercourse  with  you,  and  as  a 
result  is  now  with  child  by  you. 

I  suppose  you  are  aware  that,  under 
those  conditions,  you  are  liable  for  the 
support  of  the  child  and  the  mother's 
expenses  during  her  sickness.  Are 
you  willing  to  make  suitable  provisions 
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Form  No.  19892 .' 
(Precedent  in  People  v.  Tonielli,  81  Cal.  276.)* 

U  Title  of  cause  as  in  Form  No.  10688. ^^ 

In  the  Superior  Court  of  the  city  and  county  of  San  Francisco^  state 
of  California,  the  nineteenth  day  of  September^  A.  d.  1Z88. 

A.  P.  Tonielli,  alias  Tonielli,  is  accused  by  the  district  attorney  by 
this  information  of  the  crime  of  felony,  to  wit,  extortion,  committed 
as  follows:  The  said  A.  P.  Tonielli,  alias  Tonielli,  on  the  third  da-y  of 
August,  A.  D.  i2t88,  at  the  said  city  and  county  of  San  Francisco,  with 
intent  feloniously  to  extort  money  and  property  from  one  Edward 
Larcher,  did  then  and  there  wilfully,  unlawfully  and  feloniously  send 
to  said  Edward  Larcher  a  certain  letter  and  writing,  which  said  letter 
and  writing  did  express  and  imply,  and  was  adapted  to  imply,  a 
threat  to  impute  to  the  said  Edward  Larcher  disgrace,  and  to  expose 
the  same,  which  said  letter  and  writing  was  then  and  there  in  the 
words  and  figures  following,  to  wit:  — 

"City,  Aug.S,  1888. 
E.  Larcher,  City: 

Dear  Sir  —  Having  been  asked  by  Mr.  Deshayes,  of  Le  Bayard,  to 
find  facts  that  might  serve  as  proof  of  what  he  asserted  in  his  paper 
against  you,  I  was  to  find  out  these  facts,  and  I  have  found  all, 
whilst  he  was  naturally  to  pay  me.  But,  before  I  reveal  anything,  I 
wish  to  let  you  know  that  if  you  give  me  three  hundred  dollars  I  will 
not  only  say  nothing,  but  also  frustrate  all  their  efforts  in  finding  any- 
thing should  they  employ detective.  I  want  one  hundred  dol- 
lars at  once,  and  balance  when  the  case  comes  out.  I  guarantee 
that  if  I  keep  silent  they  will  lose  the  case,  and  you  get  your  twenty 
thousand  dollars.  Answer  must  come  before  to-night.  Address 
121  1-2  Bush  street.  Yours  truly, 

A.  P.  Tonielli. " 
—  contrary  to  the  form,  force  and  effect  of  the  statute  [(concluding 
as  in  Form  No.  10683).]^ 

III.  TO  Injure  person  op  another  with  intent  to  Compel 

HIM  TO  DO  an  act  AGAINST  HIS  WILL.* 

for  said  liability   and    thereby  avoid        4.  Beqtiisites  of  Indictment  or  Informa- 

publicity.  or  will  it  be  necessary  to  take  tion,  Generally.  —  See  su/>ra,  note  i,  p. 

legal  steps  in  the  matter?  277. 

Awaiting  your  reply,  I  remain,  Threat  Seriously  Made.  —  Under  a  stat- 

Truly  yours,  ute  providing  that  the  threat  must  be 

Charles  W.  BoUes."  seriously  made,   this  fact  must  be  al- 

This  indictment  was  held  sufficient  leged.     Longley  v.  State,  43  Tex.  490: 

under  the  statute.  Tynes  v.  State,  17  Tex.  App.  123;  Buie 

1.  California.  —  Pen.  Code  (1897),  §  v.  State,  i  Tex.  App.  58. 

523.  Precedents — Sufficient:  —  In    State  v. 

See  also,  generally,  supra,  note  i,  p.  Morgan,  3  Heisk.  (Tenn.)  262,  the  in- 

277.  dictment  charged  "  that  Wm.   F.  Mor- 

2.  A  demurrer  to  this  information  gan  (the  son  of  IVusk.  Moroan),  on  the 
was  overruled.  Stk    day   of    September,    iS^j,    in    Rhea 

3.  The  matter  to  be  supplied  within  county,  did  maliciously  threaten  0.  G. 
[]  will  not  be  found  in  the  reported  case.  M.  Broyles   that  he  should   suffer  the 
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Form  No.  19893.' 

(Precedent  in  State  v.  Young,  26  Iowa  123.)* 

\{Commencing  as  in  Form  No.  10693^  and  continuing  down  to  *)]3 
feloniously  and  maliciously  did  threaten  to  shoot  one  George  IV. 
Fressley,  then  and  there  being,  with  intent  then  and  there  thereby, 
by  means  of  said  threat,  to  compel  the  said  George  IV.  Pressley  to 
submit  to  his  person  being  searched,  the  same  being  against  the  will 


consequences  (meaning  that  he  would 
kill  him,  or  do  him  great  bodily  harm, 
then  and  there  pursuing  him,  the  said 
Broyles,  with  a  pistol),  unless  the  said 
Broyles,  against  his  will,  should  leave 
Smith's  Cross  Roads  immediately;  with 
intent  thereby  to  compel  the  said  Broyles 
to  leave  Smith's  Cross  Roads  against 
his  will,  from  fear  of  injury  to  his  per- 
son, so  menaced  and  threatened  by  the 
said  Morgan."  This  indictment  was 
held  sufficient.  The  court  said:  "  We 
hold  this  indictment  charges  an  in- 
dictable offense  under  this  statute.  It 
charges  the  party  with  maliciously 
threatening  Broyles,  that  he  should  suf- 
fer the  consequences,  and  then  by  way 
of  explanation  of  the  meaning  of  these 
words,  charges  that  he  meant  thereby 
to  kill  him,  or  do  him  some  great  bodily 
harm,  then  and  there  pursuing  him 
with  a  pistol.  These  last  words  may 
be  rejected  as  surplusage,  as  the  other 
explanatory  words  serve  to  show  the 
meaning  of  the  threat;  and  this  fact  of 
pursuing  him  with  a  pistol  serves  only 
to  show  that  the  party  had  the  means 
of  carrying  his  tlireat  into  execution. 
They  would  be  competent  in  proof  to 
show  what  was  the  probable  meaning 
of  the  party,  and  also  to  show  the 
character  of  intimidation  intended  by 
the  party  by  his  threat." 

Insufficient.  —  In  Tindale  v.  State, 
(Tex.  Crim.  1899)  51  S.  W.  Rep.  373, 
the  indictment  was  as  follows: 

"That  M.  M.  Williams  and  Floyd 
Tindale,  in  said  county  and  state,  on 
or  about  the  i8th  day  of  November, 
iSgy,  did  then  and  there  unlawfully 
and  seriously  threaten  to  inflict  serious 
bodily  injury  upon  a  human  being, 
viz.,  P.  A.  Smith,  in  this,  to  wit:  The 
said  M,  M.  Williams  and  Floyd  Tindale 
did  then  and  there  seriously  threaten 
to  whip  the  ass  (meaning  the  arse)  of 
said  P.  A.  Smith  with  a  wet  rope," 
etc. 

After  a  conviction  the  defendant  filed 
a  motion  in  arrest  of  judgment,  setting 
up  the  following  reasons  why  the  in- 


dictment should  be  quashed:  "  i.  Be- 
cause the  indictment,  as  a  whole, 
charges  no  offense  against  the  laws  of 
this  state,  and  is  not  sufficient  to  sup- 
port a  judgment.  2,  Because  said  in- 
dictment charges  no  offense  against 
the  laws  of  this  state,  in  this:  that  the 
said  indictment  charges  this  defendant 
with  seriously  threatening  to  inflict 
upon  one  P.  A.  Smith  serious  bodily 
injury,  in  that  the  defendant  threat- 
ened to  whip  the  ass  (or  arse)  of  the 
said  P.  A.  Smith  with  a  wet  rope,  said 
charge  being  insufficient,  in  that  the  in- 
jury, as  charged  to  have  been  threat- 
ened, as  set  out  in  the  indictment,  is 
not  one  to  inflict  serious  bodily  injury, 
but  is  an  injury  that  might  have  been 
inflicted  upon  the  said  Smith  by  the 
defendant  without  any  serious  results; 
and  because  the  said  indictment  does 
not  allege  the  size  of  the  rope  with 
which  the  injury  was  threatened  to  be 
inflicted,  nor  the  manner  nor  force  with 
which  the  said  rope  was  to  be  used,  or 
would  be  used  or  applied  to  the  said 
Smith,  by  defendant.  3.  Because  the 
said  indictment  is  insufficient  in  that  it 
fails  to  allege  that  at  the  time  that  the 
alleged  threats  were  made  by  defend- 
ant, as  charged  in  the  indictment,  the 
defendant  had  any  serious  intention  of 
executing  said  threats." 

The  court  said:  "  We  do  not  think 
it  necessary  to  allege  the  size  of  the 
rope  that  appellant  intended  to  use 
upon  the  prosecuting  witness,  but  the 
other  errors  assigned  in  the  motion  we 
hold  to  be  well  taken,  and  the  indict- 
ment accordingly  defective.  The  judg- 
ment is  reversed,  and  the  prosecution 
ordered  dismissed." 

1.  Iowa.  —  Anno.  Code  (1897),  § 
4767. 

See  also,  generally,  supra,  note  4,  p, 
285. 

2.  This  indictment  was  held  suf- 
ficient. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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of  him,  the  said  George  W.  Pressley,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  orovided  [against  the  peace  (concluding 
as  m  Form  No.  10693).]^  ^  v  6 

IV.  To  INJURE  Credit  and  reputation  of  Another  by  adver- 
tising THE  FACT  through  CIRCULARS  THAT  HE  OWES  DEBT. 

Form  No.  19894.' 

(Precedent  in  State  v.  McCabe,  135  Mo.  450.)* 
[(  Venue  as  in  Form  No.  10829.  )]4 

State  of  Missouri,  plaintiff,  ^ 

V.  I  In  the  St.  Louis  Court  0/ 

Alexander  McCabe,  Henry  S.  McCabe  and  j       Criminal  Correction. 
H.  M.  Tileston,  defendants.  J 

Richard  M.  Johnson,  assistant  prosecuting  attorney  of  the  St.  Louis 
court  of  criminal  correction,  now  here  in  court  on  behalf  of  the  state 
oi Missouri,  amended  information  makes  as  follows: 

That  Alexander  McCabe,  Henry  S.  McCabe  and  H.  M.  Tileston,  in 
the  city  oi  St.  Louis,  aforesaid,  on  the  eighth  da.y  oi  January,  iS96, 
unlawfully,  knowingly,  and  maliciously,  did  send  and  deliver  to  one 
James  Post,  by  United  States  mail  inclosed  in  one  envelope,  certain 
letters,  writings,  printings,  circulars,  and  cards  with  the  name  and 
signature  of  The  Claimant  Agency  subscribed  thereto,  directed  to  the 
said  James  Post  by  the  name  and  description  of  Mr.  James  Post 
signed  on  the  back  thereof,  then  and  there  and  therein  threatening 
to  injure  the  credit  and  reputation  of  the  said  James  Post,  which 
said  letters,  writings,  printings,  circulars,  and  cards  were  and  are  in 
words  and  figures  as  follows,  that  is  to  say  — 

'■'■The  Claimant  Agency  (^Incorporated'). 
Room  120,  Laclede  Building,  St.  Louis,  Mo.,  1-18,  iB96. 
We  are  authorized  to  publish  in  our  'For  Sale'  columns  the  claim 
we  hold  against  you.     You  have  ignored  it  so  long,  the  patience  of 
your  creditor  has  become  exhausted. 

1.  The  matter  enclosed  by  and  to  be  residence  yf/Zy  of  the  circulars  inclosed, 
supplied   within  [  ]  will  not   be  found     directed  to  his  address. 

in  the  reported  case.  The  point  made  that  there  is  no  al- 

2.  Missouri.  —  Rev.  Stat.  (1899),  §  legation  as  to  what  '  7'/ie  Claimant 
2154.  Agency'  was.  or  how  defendants  were 

See  also,  generally,  supra,  note  i,  p.  connected  with  it,  is  without  force  for 

277.  the  reason  that  it  is  wholly  immaterial 

3.  This  was  an  amended  informa-  whether  it  is  a  corporation  or  a  firm 
tion.  A  judgment  quashing  it  was  name,  or  wholly  fictitious.  The  of- 
reversed.  The  court  said:  "The  in-  fense  charged  is  that  defendants  sent 
formation  sufficiently  charges  that  the  these  threatening  circulars  and  writ- 
defendants  sent  a  letter  to  the  prose-  ings.  They  are  guilty  in  lending 
cuting  witness  which  contained  circu-  themselves  to  this  scheme  of  destroy- 
lars  and  writings  threatening  to  injure  ing  the  credit  and  reputation  of  the 
his  credit  among  his  neighbors  and  prosecuting  witness.  They  were  fully 
fully  set  out  the  means  and  the  char-  advised  in  the  information  of  the  na- 
acter  of  the  agencies  which  would  be  ture  and  character  of  the  offense  with 
adopted   and   employed   to  effectually  which  they  were  charged." 

destroy  his  credit  and  reputation,  to  4.  The  matter  to  be  supplied  within 
wit,  by  placing  every  month  in  the  [  ]  will  not  be  found  in  the  reported 
houses   opposite   and   adjacent   to   his     case. 
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'The  Claimant '  will  contain  the  same  in  its  next  issue.  We  must 
also  place  every  month  in  the  houses  opposite  and  adjacent  to  your 
residence,  fifty  of  the  inclosed  circulars  directed  to  your  address. 

If  you  are  unable  to  settle  in  full,  a  payment  will  stop  proceeding 
against  you,  as  well  as  publication  of  the  debt. 

Respectfully, 

The  Claimant  Agency. 

Make  settlement  direct  with  this  office." 

"The    claim   of    $ we    hold    against   you    is   yet   unpaid. 

♦Honesty  is  the  best  policy.'     Call  and  make  arrangements  to  settle 
the  debt. 

Complimentary.  The  Claimant  Agency.  Publishers,  Room  120^ 
Laclede  Building,  St.  Louis. 

Fill  out  the  coupon  and  return  to  us  with  list  of  accounts.     We 
will  offer  for  sale  Ten  Claims  Complimentary  and  mail  copy  of  '  The 
Claimant '  containing  same  to  each  debtor.     Before  publishing  we 
will  endeavor  to  obtain  some  money  for  you  on  the  accounts." 
"  The  Claimant  Agency. 

Collection  Department.  Our  regular  membership  fee  is  %10.00 
per  year,  including  subscription  to  'The  Claimant.'  Claims  'For 
Sale '  can  be  inserted  therein  at  the  rate  of  25  cents  per  name,  per 
month,  by  nonmembers." 

"For  sale,  the  following  judgments:  Against  Leon  D.  Boucher, 
10Jf9  DeHodiamont  avenue,  %2Jt..88,  for  unpaid  grocery  bill.  Against 
George  IV.  Ferguson.,  5036  Bell  avenue,  ^6Jf.25,  for  unpaid  grocery 
bill.  Against  John  J.  McCann,  1710  Chestnut  street,  ^9.95,  for 
unpaid  grocery  bill. 

(^The  Claimant  Agency  {incorporated^. 
Publishers  and  Collectors,  Room  120,  Laclede  Building,  St.  Louis,  Mo." 
—  Which  said  letters,  writings,  printings,  circulars,  and  cards  were 
sent  out  and  delivered  through  the  United  States  mails  to  the  said 
James  Post  hyid^xA  defendants,  unlawfully,  knowingly  and  maliciously 
for  the  purpose  of  and  therein  threatening  to  injure  the  credit  and 
reputation  of  the  said  James  Post,  by  bringing  him  into  disrespect 
and  disrepute  with  his  friends,  neighbors  and  associates,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

Richard  M.  Johnson, 
Asst.  Pros.  Atty.  for  St.  Louis  Court  of  Criminal  Correction. 

(^  Jurat.) 

288  Volume  i8. 


TOLLS. 

By  Harold  N.  Eldridge. 

I.  ACTION  TO  RECOVER  TOLLS,  289. 
1.  At  Common  Law,  289. 

a.  For  Passing  Over  Bridge,  289. 

b.  For  Passing  Through  Turnpike  Gate,  290. 
3.    Under  the  Codes,  290. 

II.  ACTION  TO  RECOVER  PENALTY  FOR  REFUSING  TO  PAY  TOLLS, 

291. 

I.  ACTION  TO  RECOVER  TOLLS.^ 

1.  At  Common  Law. 

a.  Fop  Passing  Over  Bridge. 

Form  No.  19895. 

(2  Chit,  PI.  (3d  Am.  from  2d  Lond.  ed.)  47.) 

{Commencement  as  in  Form  No.  2520)  for  divers  tolls  and  duties  due 
and  of  right  payable  by  the  said  John  Doe  to  the  said  bailiffs,  etc., 
for  the  passage  of  divers  loaded  wagons  and  loaded  carts  of  the  said 
John  Doe  before  that  time  drawn  over  a  certain  bridge,  situate 
{stating  place),  which  said  bridge  the  said  bailiffs,  etc.,  and  their 
predecessors  by  their  said  several  names  of  incorporation  from  time 
whereof,  etc.,  have  from  time  to  time  repaired  and  supported,  and 
have  been  used  and  accustomed  to  repair  and  support,  and  being  so 
indebted,  {concluding  as  in  Form  No.  2520). 

1.  Bequisites  of  Complaint,  Declaration  Dig.  460,  is  set  out  the  following  form: 
or  Petition,  Generally.  —  For  the  formal         "  The  plaintiff  declares  and  says  that 

parts  of  a  complaint,  declaration  or  pe-  the  defendant,  on  the  {stating  time),  was 

tition  in  a   particular  jurisdiction  see  justly  indebted  to  the  plaintiff  in  the 

the   titles  Complaints,  vol,  4,   p.    1019;  sum  of  (j'^a/'/«^aw/c7M«^),  for  certain  tolls 

Declarations,  vol.  6,  p.  244.  then    due  from    the   defendant   to  the 

Agreement  to  Pay  Tolls.  —  That  there  plaintiff,  by  reason  of  the  defendant's 
was  an  agreement  to  pay  tolls  must  be  having  before  that  time  passed,  by  per- 
alleged  in  those  states  where  an  implied  mission  of  the  plaintiff"  and  at  there- 
promise  to  pay  does  not  arise  from  the  quest  of  the  defendant,  upon  and  along 
use  of  the  toll-road.  Russell  v.  Muld-  a  certain  turnpike  road  of  the  plaintiff, 
raugh's  Hill,  etc..  Turnpike  Road  Co..  situate  in  the  town  of  (stating  town), 
13  Bush  (Ky.)  307;  Kerr  v.  Sharpsburg,  and  through  a  certain  turnpike  gate  of 
etc..  Turnpike  Road  Co.,  17  Pa.  Co.  Ct.  the  plaintiff  standing  across  said  road 
659.  for  the  purpose  of  collecting  toll,  and 

Another    Form.  —  In    2  Rev,  Swift's  being  so  indebted,  etc. 
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b.  For  Passing  Through  Turnpike  Gate. 
Form  No.  19896. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  48.)! 

{Commencement  as  in  Form  No.  25^j0')  for  divers  tolls  before  that 
time  due  and  payable  by  the  said  John  Doe  to  the  said  Samuel  Shorty 
as  farmer  and  renter  duly  made  and  appointed,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  of  the  tolls  due 
and  payable  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  at  a  certain  turnpike-gate  at  {stating  place'),  duly 
erected  and  placed  upon  a  turnpike-road,  and  at  certain  cranes, 
engines,  and  weighing  machines  also  erected  upon  and  near  to  the 
said  turnpike-road,  according  to  the  form  of  the  statute  in  that  case 
made  and  provided  (or,  instead  of  the  preceding  statement,  say,  "  con- 
stituted and  appointed  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  of  the  tolls  due  and  payable  for  carriages 
and  cattle  traveling  upon  a  certain  turnpike-road,  in  the  county  of 
{stating  county),  and  through  a  certain  gate  erected  upon  the  said 
road,  according  to  the  form  of  the  statute";)  for  divers  cattle  and 
carriages  of  the  ^dad  John  Doe,  which  before  that  time  had  traveled 
upon  the  said  turnpike-road,  and  through  the  gate  aforesaid,  and  for 
divers  other  carriages  of  the  said  John  Doe,  which  had  before  that 
time  traveled  upon  the  said  turnpike-road,  and  been  weighed  at  the 
said  cranes,  engines,  and  weighing-machines,  and  being  so  indebted 
{concluding  as  in  Form  No.  2520). 

2.  Under  the  Codes. 

Form  No.  19897. 

(Precedent  in  New  Albany,  etc.,  Plank  Road  Co.  v.  Lewis,  49  Ind.  162.)* 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5915. ) 

{First  paragraph.)\'^ 

Paragraph  2.  And  the  said  plaintiff,  the  Ne7v  Albany,  Louisville  and^ 
Corydon  Plank  Road  Company,  for  further  cause  of  action,  complains 
of  the  said  defendant,  y^r^^  Z^z£//V,  and  says  that  the  plaintiff  is  a 

1.  Second  Count.  —  The  second  count  paragraphs.  A  judgment  sustaining  a 
was  as  follows:  "  For  divers  other  tolls  demurrer  to  this  paragraph  was  re- 
and  duties  before  that  time  due  and  of  versed.  The  court  said:  "The  objec- 
right  payable  by  the  said  John  Doe  to  tions  urged  to  the  second  paragraph  of 
the  said  Samuel  Short  for  divers  other  the  complaint  are  invalid,  and  the  facts 
cattle  and  carriages  of  the  said  John  stated  therein  created  an  implied  obli- 
Doe,  which  before  that  time  had  trav-  gation  on  the  part  of  the  appellee  to 
eled  upon  a  certain  other  turnpike  pay  for  the  use  of  the  road  of  the  appel- 
road.  of  which  said  last  mentioned  lant,  and  hence  the  court  erred  in  sus- 
tolls  and  duties  the  sa.\d.  Samuel  Short  taining  a  demurrer  to  such  paragraph." 
was  then  and  there  renter  and  col-  A  complaint  almost  identical  with  this 
lector  in  that  behalf  duly  constituted  second  paragraph  was  sustained  on 
and  appointed,  and  being  so  indebted,  demurrer  in  Patterson  v.  Indianapolis, 
etc."  etc.,  Plank  Road  Co.,  56  Ind.  20. 

2.  This  is  the  second  paragraph  of  3.  The  matter  to  be  supplied  within^ 
the   complaint,    which    contained   two  [  ]  will  not  be  found  in  the  reported  case. 
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corporation,  organized  under  the  laws  of  the  state  of  Indiana,  and 
the  owner  of  a  road  leading  from  New  Albany,  Floyd  county,  Indiana, 
to  Corydon,  Harrison  county,  Indiana,  upon  which  toll  is  authorized 
to  be  taken.  Plaintiff  says  that  since  the  first  day  of  September, 
iS69,  the  said  defendant  has  passed  over  her  said  road,  from  the 
town  of  Corydon  to  the  town  of  Lanesville,  every  week-day,  with  a 
/w^-horse  vehicle,  or  three  hundred  and  thirteen  times  a  year,  and  in 
\.\\t.  four  years,  from  September  1st,  i869,  to  September  1st,  i873,  twelve 
hundred  and  sixty-two  times,  and  that  the  amount  of  toll  which 
defendant  was  liable  to  pay  each  time  he  passed  over  said  road  was 
i7venty-seven  cents,  making  three  hundred  and  forty  dollars  and  sei>enty- 
four  cents,  all  of  which  remains  due  and  wholly  unpaid;  wherefore 
plaintiff  demands  judgment  for  the  sum  oi  five  hundred  doWdirs,. 

Jones  cr*  Wright,  Attorneys  for  Plaintiff. 
[(  Verification. )]  ^ 

II.  ACTION  TO  RECOVER  PENALTY  FOR  REFUSING  TO  PAY  TOLLS.' 

Form  No.  19898. 

(Precedent  in  Hunter  v.  Burnsville  Turnpike  Co.,  56  Ind.  215.)' 

[(^Venue  and  title  of  court  and  cause  as  in  Form  No.  5915  ^Y" 
The  Burnsville  Turnpike  Company  complains  of  Jesse  Hunter,  and 
says,  that  on  the  1th  day  of  October,  iS75,  plaintiff  was  the  owner  of 
a  turnpike,  or  gravel  road,  leading  from  a  point  near  the  city  of 
Columbus,  Indiana,  where  the  Columbus  and  Hope  Turnpike  Road 
leaves  the  Madison  and  Indianapolis  State  Road'in  a  northerly  direction ; 
thence  from  that  point  over  and  along  the  said  Madison  and  Indian- 
apolis State  Road,  or  as  near  thereto  as  it  was  practicable  to  make  it; 
and  then  had  Mr^^  consecutive  miles  of  said  road  completed,  and  had 
erected  a  toll-gate  and  toll-house  on  the  portion  thereof  completed; 
and  the  rate  of  toll  established  by  plaintiffs  over  said  road  was  and  is 

1.  The  matter  to  be  supplied  within  road,  and  was  liable  to  pay  to  plaintiff 
[]  will  not  be  found  in  the  reported  case,  certain  toll  by  such  travel,  and  did  then 

2.  Requisites  of  Complaint,  Declaration  and  there,  though  requested  by  the 
or  Petition,  Generally.  —  For  the  formal  plaintiff  to  pay  the  same,  refuse  to  pay 
parts  of  a  complaint,  declaration  or  pe-  said  toll,  and  did  not  pay  the  same,  but, 
tition  in  a  particular  jurisdiction  see  against  the  order  of  the  plaintiff,  did 
the  titles  Complaints,  vol.  4,  p.  lorg;  then  and  there  forcibly  and  illegally 
Declarations,  vol.  6,  p.  244.  pass  through  with  said  horse  and  car- 
Precedent. —  In    Detroit,    etc..    Plank  riage    the    toll-gate   of   the  plaintiff  so 

Road  Co.  V.  Mahoney,  68  Mich.  265,  a  maintained  in  the  city  of  Detroit,  con- 
complaint  in  the  justice's  court  alleged  trary  to  the  statute,  etc.,  by  means 
in  substance:  That  the  plaintiff  was  en-  whereof,  and  by  force  of  sections  17 
gaged  in  operating  a  plank  road  run-  and  29,  chap.  96,  How.  Stat.,  defendant 
ning  from  the  city  of  Detroit,  in  Wayne  then  and  there  became  liable  to  pay  the 
county,  to  Saline,  in  Washtenaw  county,  plaintiff  the  sum  of,  to  wit,  $25  etc. 
in  the  state  of  Michigan,  and  collecting  The  defendant  pleaded  the  general  is- 
tolls  due  for  travel  thereon  at  a  certain  sue  and  a  iudgment  was  rendered  for 
toll-gate  by  it  maintained  on  said  road  the  plaintiff. 

in  the  citvof  Detroit;  and  that  on  Octo-  3.  This  was  the  first  of  several  para- 

ber  I,  t886.  defendant,  with  a  carriage  graphs  substantially  like  it.  which  the 

drawn  bv  a  horse,  was  then  and  there  complaint   contained.     A  demurrer  to 

traveling   over   and    upon    said    plank  this  paragraph  was  overruled. 
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for  a  ^//^-horse  vehicle  two  cents  per  mile;  and  the  rates  of  toll  were 
placed  in  full  view,  in  legible  and  large  letters,  upon  said  toll-house, 
and  said  company  had  an  agent  at  said  gate  to  collect  tolls  lawfully 
due  from  persons  traveling  upon  said  road;  and  on  said  day  said 
defendant  traveled  with  a  one-\\ox^*t  vehicle  upon  said  road  a  dis- 
tance of,  to  wit,  three  miles,  whereby  he  became  liable  to  pay,  as  toll 
therefor,  to  wit,  the  sum  of  six  cents,  which  said  sum  was  then  and 
there  demanded  of  him  by  plaintiff's  said  agent,  but  which  said 
defendant,  with  the  intent  to  defraud  said  company,  refused  to  pay; 
whereby  an  action  hath  accrued  to  plaintiff  to  demand  and  recover  of 
and  from  said  .defendant  the  sum  of  three  dollars,  forfeited  to  plain- 
tiff by  the  form  of  the  statute  in  such  case  made  and  provided;  for 
which  plaintiff  demands  judgment. 

[(^Signature  and  verification  as  in  Form  No,  5Pi5.)]^ 

1.  The  matter  to  be  supplied  within   [  ]  will  not  be  found  in  the  reported 
case. 
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TRADE  MARKS  AND  TRADE  NAMES. 

By  Harold  N.  Eldridge. 

i.  action  for  damages  for  fraudulently  simulating  trade 
Mark,  293. 

11.  Proceedings  to  restrain  infringement  of,  294. 

1.  Trade  Mark,  294, 

a.  Bill  or  Complaint^  294. 

b.  Decree,  303. 

2.  Trade  Name,  304, 

I.  ACTION  FOR  DAMAGES  FOR  FRAUDULENTLY  SIMULATING 
TRADE  MARK.i 

Form  No.  19899. 
(Precedent  in  Barrows  v.  Knight,  6  R.  I.  434.)' 

Prmndence,  Sc.  Supreme  Court,^  March  Term,  \%60. 

Cornelius  Barrows,  of  Providence,  in  said  county,  manufacturer, 
complains  of  Benjamin  B.  Knight,  of  Attleborough,  in  the  State  of 
Massachusetts,  and  Robert  Knight  2d,  of  Cranston,  in  said  county  of 
Providence,  copartners,  doing  business  as  manufacturers  and  bleachers 
in  Providence,  in  said  county,  under  the  name  and  style  of  B.  B.  dr* 
R.  Knight,  summoned  by  the  sheriff  in  an  action  of  the  case;  for 
that  the  plaintiff,  for  a  long  space  of  time  before,  and  at  the  time  of 
committing  the  grievances  hereinafter  complained  of,  carried  on  the 
business  of  manufacturing  cotton  cloth,  and  made  and  sold  for  profit 
a  large  quantity  of  cotton  cloths  which  he  was  accustomed  to  mark 
with  the  words  '■^ Roger  Williams  Long  Cloth,"  in  order  to  denote 
that  they  were  manufactured  by  him,  the  plaintiff,  and  to  distinguish 
them  from  goods  of  the  same  description  manufactured  by  other 
persons. 

And  the  plaintiff  says  that  he  enjoyed  great  reputation  with  the 
public  on  account  of  the  good  quality  of  the  said  goods  so  manu- 
factured by  him,  and  made  great  gain  by  the  sale  of  them;  yet  the 
said  defendant,  well  knowing  the  premises,  but  wickedly,  wrongfully 
and  unjustly  intending  to  injure  the  plaintiff  in  his  aforesaid  business 
and  sale  of  his  goods,  and  to  deprive  him  of  the  gain  and  profit  he 

1.  For  the  formal  parts  of  a  complaint,        2.  A  general  demurrer  to  this  deda- 
declaratioQ  or  petition  in  a  particular     ration  was  overruled, 
jurisdiction  see  the  titles  Complaints,        3.  Title  of  Court.  —  For  a  proper  form 
vol.  4,  p.  1019;  Declarations,  vol.  6,     of  title  of  court  as  used  at  present  see 
p.  244.  Form  No.  6948. 
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would  otherwise  acquire,  to  wit:  on  \\vq  first  day  of  May^  a.  d,  i855, 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
the  commencement  of  this  suit,  to  wit:  at  Providence,  did  wrong- 
fully, knowingly,  injuriously,  deceitfully  and  fraudulently,  against 
the  will  and  without  the  license  or  consent  of  the  plaintiff,  mark  and 
stamp,  and  cause  to  be  marked  and  stamped,  a  great  quantity  of 
cotton  cloth  manufactured  by  them,  the  defendants,  and  purchased 
and  belonging  to  them,  the  defendants,  and  bleached  by  them,  the 
defendants,  with  the  words  '■'•Roger  Williams,'"  in  imitation  of  the 
said  mark  and  stamp  of  the  plaintiff,  and  in  order  to  denote  that 
the  said  cloth  so  manufactured  by  them,  the  defendants,  and  so  pur- 
chased and  belonging  to  them,  and  bleached  by  them,  was  of  the 
manufacture  of  the  plaintiff;  and  did  knowingly,  wrongfully  and 
deceitfully,  on  the  several  days  and  times  aforesaid,  sell  for  their 
own  lucre  and  gain  the  said  cloth  so  manufactured,  purchased  and 
bleached  as  aforesaid,  and  marked  and  stamped  as  aforesaid,  as  and 
for  cloth  of  the  manufacture  of  the  plaintiff,  whereby  the  plaintiff 
was  prevented  from  selling  a  great  quantity  of  cotton  cloth  manu- 
factured by  him,  and  thereby  defrauded  of  great  gain  and  profit 
which  would  otherwise  have  accrued  to  him  from  the  sale  thereof, 
and  greatly  injured  in  reputation;  the  said  cloth  so  manufactured, 
purchased,  bleached  and  sold  by  the  defendant  being  greatly  inferior 
to  that  manufactured  by  the  plaintiff;  to  the  damage  of  the  plaintiff 
five  thousand  dollars  as  laid  in  his  writ  dated  the  9th  day  of  October, 
A.  D.  i85P. 
Wherefore  he  sues  ^concluding  as  in  Form  No.  69Jf.8).Y- 

11.  PROCEEDINGS  TO  RESTRAIN  INFRINGEMENT  OF. 

1.  Trade  Mark. 

a.  Bill  or  Complaint. - 

Form  No.  i  9900. 

(Conn.  Prac.  Act,  p.  173,  No.  304.) 

{Commencement  as  in  Form  No.  5912.^ 

1.  The  plaintiff  is,  and  for  ten  years  last  past  has  been,  the  manu- 
facturer of  an  article  (^describing  commodity^  known  as  (naming  it), 
which  he  has,  duing  all  said  time,  offered  for  sale  and  sold  in  pack- 
ages (describing  them,  if  the  defendant's  are  similar^   labeled  with  his 

1.  The  matter  to  be  supplied  within  thirteen  years  next  preceding  the  com- 
[]  will  not  be  found  in  the  reported  mencement  of  this  action  has  been,  and 
case.  still  is,   engaged    in    the   manufacture 

2.  For  the  formal  parts  of  a  bill  in  and  sale  of  a  chocolate  called  and 
equity  or  a  complaint  in  a  particular  \inovin  &s''  German  S7ueef  Chocolate,"  — 
jurisdiction  see  the  titles  Bills  in  "  the  name  of  (7<?>-wrt«  being  that  of  one 
Equity,  vol.  3,  p.  417;  Complaints,  Samuel  German,  vihov/as  on  2inAheiore 
vol.  4,  p.  1019.  the  igth  oi  June,  1867,  employed,  and 

Precedents.  —  In  Pierce  v.  Guittard,  68  who  has  ever  since  been  and  is  now  em- 
Cal.  68,  the  complaint  alleged  in  sub-  ployed,  by  plaintiff  in  the  manufacture 
stance  that  the  plaintiff  for  more  than     of  the  said  chocolate,  and  who  on  said 
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own  proper  device  and  trade  mark,  adopted  by  the  plaintiff  for  that 
purpose  in  i8(5^,  of  which  the  following  is  z.  co^y  {ox  specimen,  setting 
out  copy  of  trade  mark). 

2.  By  reason  of  the  long  experience  and  great  care  of  the  plaintiff 
in  his  said  business,  and  the  good  quality  of  said  article,  the  same 
has  become  widely  known  in  the  community  as  a  valuable  and  useful 
article  and  acquired  a  high  reputation  as  such,  and  has  commanded 
and  still  commands  an  extensive  sale,  which  is  and  has  been  a  source 
of  great  profit  to  the  plaintiff. 


igth  day  oijune^  i8(57,  for  a  valuable 
■consideration,  duly  assigned  and  trans- 
ferred to  the  plaintiff  the  exclusive 
right  to  use  his,  the  said  German's, 
name  upon  the  said  chocolate  so  as 
aforesaid  made  and  manufactured,  and 
upon  the  labels  and  cases  containing 
the  same,  and  generally  to  use  the  said 
name  of  German  as  a  trade  mark  there- 
for; "  that  the  chocolate  has  long  been 
well  and  favorably  known  in  the  trade 
and  to  the  public  generally  by  the  name 
of  "  German  Sweet  Chocolate"  and  has 
been  and  is  now  extensively  sold  un- 
der that  name,  and  now  is  and  for  a 
long  time  has  been  the  source  of  large 
profits  to  the  plaintiff;  that  during  the 
time  mentioned  it  has  been  and  still  is 
put  up  by  the  plaintiff  in  the  form  of  a 
<;ake,  or  about  five  inches  in  length  and 
two  and  one-half  inches  in  width,  each 
cake  enclosed  in  a  wrapper  and  label, 
which  has  on  a  gilt  background  a  green 
panel  with  arabesque  border,  in  the  cen- 
ter of  which  is  a  white  star  surrounded 
by  the  words  "  German  Sweet  Choco- 
late; "  that  the  said  wrapper  and  label 
with  the  said  words  and  figures  thereon 
were  appropriated  by  plaintiff  to  his 
exclusive  use  as  a  trade  mark  to  desig- 
nate the  origin  and  ownership  of  said 
"  German  Sweet  Chocolate,"  and  has 
been  such  ever  since;  that  the  defend- 
ants for  more  than  four  years  last  past 
have  been  and  still  are  manufacturing 
and  selling  an  inferior  article  of  choco- 
late in  the  form  of  a  cake  similar  in 
shape  to  the  "  German  Sweet  Chocolate  " 
of  the  plaintiff,  put  up  in  wrappers  and 
labels  of  about  the  same  size  and  shape 
as  the  plaintiff's,  and  bearing  the  words 
"  Sweet  Gerrnan  Chocolate,"  in  a  green 
panel  on  a  yellow  gilt  background, 
with  arabesque  pattern;  that  the  wrap- 
pers and  labels  of  the  defendants  are 
fraudulent  imitations  of  those  of  the 
plaintiff,  and  were  and  are  calculated 
and  intended  by  the  defendants,  and 
■each  of  them,  to  deceive  dealers  and 
purchasers,  and  to  mislead  them  into 


using  their  inferior  article,  instead  of 
and  as  and  for  the  chocolate  manufac- 
tured by  the  plaintiff,  and  has  had  and 
continues  to  have  that  effect  to  the  seri- 
ous injury  of  the  plaintiff.  And  the 
plaintiff  prays  a  decree  restraining  de- 
fendants from  making,  or  causing  to 
be  made,  or  in  any  manner  using  wrap- 
pers or  labels  having  upon  them  the 
words  "  Sweet  German  Chocolate,"  or 
any  words,  figures  or  designs  resem- 
bling or  imitating  the  words,  figures 
and  designs  used  by  the  plaintiff  as  his 
trade  mark,  and  also  for  an  accounting 
of  profits  alleged  to  have  been  made  by 
defendants  out  of  the  alleged  fraudu- 
lent sales,  and  for  damages.  There 
was  a  trial,  at  which  plaintiff  was  non- 
suited, but,  on  appeal  from  the  judg- 
ment of  nonsuit,  it  was  held  that  the 
motion  for  a  nonsuit  should  have  been 
denied. 

In  Allen  v.  Berndt,  132  Ind.  355,  it 
was  alleged  in  the  complaint,  among 
other  things,  that  prior  to  the  25th 
day  of  February,  1890,  the  defendant, 
Charles  A.  Berndt,  was  engaged  in  the 
business  of  manufacturing  cigars,  at 
No.  123  East  Lewis  street,  in  the  city 
of  Fort  Wayne;  that  he  had  adopted 
and  devised,  as  his  brand,  trade  marks 
and  labels,  the  word  "  Rusty  "  stamped 
on  the  ends  and  sides  of  his  cigar-boxes, 
and,  also,  on  the  inside  and  outside  of 
the  lids  of  said  boxes,  to  distinguish 
his  goods  from  the  goods  of  other  manu- 
facturers; that  on  said  day  the  plaintiff 
purchased  from  him  all  of  his  business 
at  said  place,  including  all  tobaccos, 
cigars,  shelving,  moulds,  presses, 
manufacturers'  supplies,  *  *  *  trade 
marks,  brands  and  labels,  and  the  ex- 
clusive right  to  use  the  same;  that  he 
entered  into  the  business  of  manufac- 
turing cigars  at  said  place,  and  has 
ever  since  so  continued  in  said  busi- 
ness, using  said  brand  and  trade  mark, 
and,  by  so  doing,  has  acquired  a  large 
and  lucrative  business;  that  on  or  about 
the  ist  day  of  August,  1890,  the  defend- 
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3.  Such  article  is  known  to  the  public  and  to  the  buyers  and  con- 
sumers thereof  by  said  name  of  {naming  it),  and  by  the  plaintiff's 
own  proper  device  and  trade  mark  aforesaid. 

4.  Notwithstanding  the  long  and  quiet  use  and  enjoyment  by  the 
plaintiff  of  said  name  and  trade  mark,  the  defendant,  well  knowing 
the  premises,  but  wilfully  disregarding  the  plaintiff's  rights,  thereafter, 
and  in  i877,  wrongfully  prepared  and  offered  for  sale,  and  now  does 
offer  for  sale,  and  sell,  at  New  Haven,  and  elsewhere,  an  article  in 
imitation  of  the  plaintiff's  article,  which  he  has  caused  to  be  put  up 


ant,  Charles  A.  Berndt,  in  connection 
with  the  defendant,  Mary  Berndt,  who 
is  his  wife,  started  a  cigar  factory  in 
said  city  of  Fort  Wayne,  under  the 
name  and  style  of  the  Rusty  Cigar 
Factory,  or  company,  and  that  they 
are  now  manufacturing  and  selling 
cigars,  using  an  imitation  of  said  trade 
mark,  brands  and  labels,  and  using  the 
said  word  "Rusty"  stamped  on  their 
cigar-boxes,  in  exact  imitation  of  the 
boxes  so  used  by  the  plaintiff  in  his 
business;  that  they  have  maliciously, 
and  with  the  intent  to  deceive  pur- 
chasers of  said  "  Rusty"  cigar,  counter- 
feited and  imitated  the  trade  mark  so 
sold  and  transferred  to  the  plaintiff, 
and  are  now  using  the  same  in  their 
business  of  manufacturing  and  selling 
their  cigars,  for  the  purpose  and  with 
the  intention  of  injuring  the  plaintiff's 
business,  and  gaining  his  trade  and 
customers;  that  unless  they  are  re- 
strained from  so  doing  they  will  destroy 
the  plaintiff's  business;  that  the  de- 
fendants are  insolvent,  and  a  judgment 
against  them  for  damages  would  be 
worthless,  and  unless  they  are  enjoined 
the  plaintiff  will  suffer  irreparable  dam- 
age and  loss.  A  decree  was  rendered 
in  favor  of  the  complainant,  enjoining 
the  defendants  from  using  the  trade 
mark  described  in  the  complaint. 

InStonebrakerz/.  Stonebraker,  33  Md. 
252,  the  bill  of  complaint  alleged  in  sub- 
stance: That  prior  to  the  years  1858  and 
1859,  the  complainant,  then  residing  at 
Funkstown,  Maryland,  directed  his  at- 
tention to  the  compounding  of  certain 
medicines  and  preparations;  that  by 
diligent  and  laborious  study,  and  care- 
ful and  oft-repeated  experiments,  he 
succeeded  in  producing  the  following 
compounds,  to  each  of  which  he  gave 
the  name  by  which  it  was  respectively 
called,  to  wit:  "  Stonebraker's  Nerve 
and  Bone  Liniment,"  "  Stonebraker's 
Celebrated  Hair  Restorative,"  "  Stone- 
braker's Balsam  or  Pain  Killer," 
*'  Stonebraker's  Dyspepsia  Bitters  and 


Liver  Invigorator,"  "  Stonebraker's  Rat 
and  Roach  Exterminator,"  "Stone- 
braker's Horse  and  Cattle  Powders," 
"  Stonebraker's  Vegetable  Cough  Syr- 
up," and  "Stonebraker's  Bed  Bug  Ex- 
terminator." 

The  bill  further  alleged  that  the  said 
preparations  soon  became  of  great  re- 
pute, were  advertised  by  the  complain- 
ant in  many  of  the  states  at  great 
expense,  and  that  the  manufacture  and 
sale  thereof  became  the  source  of  great 
profit  and  emolument  to  him;  that  he 
adopted  and  used  on  each  of  the  said 
preparations  certain  labels  or  trade 
marks,  which  were  adopted  by  the 
complainant  clearly  to  distinguish  his 
medicines  and  preparations  from  all 
others;  that  the  said  labels  and  trade 
marks  became  universally  known  to 
the  trade  and  consumers,  so  that  by 
them  the  said  preparations  were  recog- 
nized, distinguished  and  bought;  that 
not  only  did  each  of  the  said  prepara- 
tions thus  become  known  to  the  trade 
and  consumers  by  its  distinctive  name, 
but  the  whole  of  said  preparations  be- 
came known,  as  a  class,  by  the  name  of 
"  Stonebraker's  Valuable  Family  Medi- 
cines and  Preparations;  "  which  name 
was  adopted  by  the  complainant  as  a 
general  trade  mark,  and  by  which  name 
he  at  great  expense  advertised  the  same ; 
that  Samuel  Stonebraker,  an  uncle  of 
complainant,  on  or  about  the  first  day 
of  June,  1864,  embarked  certain  capital 
in  said  business  and  became  jointly  in- 
terested therein  with  the  complainant; 
that  about  the  middle  of  May,  1866,  the 
said  Samuel  proposed  to  the  complain- 
ant that  if  he  would  transfer  the  busi- 
ness to  Baltimore,  he  the  said  Samuel 
would  put  $10,000  into  the  same;  that 
Henry  K.  Hoffman  of  said  city  would 
put  in  a  like  amount;  that  a  partner- 
ship could  be  formed  between  the  com- 
plainant, the  said  Samuel  and  the  said 
Hoffman,  and  the  said  business  be  thu& 
largely  increased;  that  said  proposal 
was  acceded  to  and   an  agreement  ot 
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in  similar  packages,  and  labeled  with  a  similar  label,  of  which  false 
label  the  following  is  a  copy  (or  specimen,  setting  out  copy  of  false 
trade  mark). 

5.  Such  imitation  is  calculated  to  deceive  the  purchasers  and  con- 
sumers of  the  plaintiff's  said  article,  and  has  misled  and  still  does 
mislead  many  of  them  to  buy  the  articles  sold  by  the  defendant,  in 
the  belief  that  it  is  the  article  manufactured  by  the  plaintiff,  greatly 
to  the  diminution  of  said  business  and  profits  of  the  plaintiff. 


partnership  accordingly  entered  into,  complainant;  that  the  said  Clotworthy 
That  after  the  business  had  been  car-  and  Passano  and  the  firm  of  Clotworthy 
ried  on  under  said  agreement  for  about    &  Company,  consisting  of  said  William 


twenty  months,  a  serious  disagreement 
arose  between  the  partners  as  to  the 
proper  construction  of  the  agreement 
of  copartnership,  that  litigation  re- 
sulted, and  finally  by  agreement  a  dis- 
solution of  the  copartnership. 

The  bill  further  showed  that  by  the 
terms  of  the  agreement  of  dissolution, 
the  said  Samuel  Stonebraker  and  H. 
K.  Hoffman  became  entitled,  among 
other  things,  to  certain  wrappers  and 
labels  of  the  assets  of  the  said  firm  of 
Stonebraker,  Hoffman  &  Company, 
which  they  were  entitled  to  use  only 
"for  re-wrapping  medicines  coming 
back  in  bad  order,  and  that  the  said 
Samuel  Stonebraker  and  H.  K.  Hoffman 
bound  themselves  not  to  manufacture 
or  imitate  Stonebraker" s  medicines  or 
preparations,  or  to  sell  any  medicines 
under  their  names  or  titles  respectively, 
except  stock  on  hand  or  'n  the  hands 
of  agents;  and  also  bound  themselves 
not  to  take  any  interest  in  or  to  have 
any  interest  in  the  manufacture  of  said 
medicines  or  preparations,  or  be  in  any 
way  interested  in  the  manufacture  of 
them,  or  in  the  sale  of  any  medicines 
under  their  names  or  in  imitation  of 
them."  The  bill  then  charged,  that  at 
the  time  of  the  said  dissolution  there 


P.  and  Charles  A.  Clotworthy,  had 
since  said  sale,  with  the  full  knowledge, 
approbation,  participation  and  encour- 
agement of  the  said  Stonebraker  and 
Hoffman,  manufactured  large  quanti- 
ties of  articles  in  imitation  of  and  coun- 
terfeiting some  of  the  preparations  of 
the  complainant,  and  used  upon  the 
same  the  said  wrappers  and  labels,  and 
had  offered  the  said  imitations  for  sale 
as  and  for  the  genuine  preparations  of 
the  complainant. 

The  bill  further  charged  that  the  said 
Clotworthy  and  Passano,  not  content 
with  imitating  the  complainant's  prepa- 
rations for  the  purpose  of  exhausting 
the  wrappers  aforesaid,  had  fraudu- 
lently confederated  with  Abraham  S. 
Stonebraker,  a  brother  of  the  complain- 
ant, to  manufacture  and  sell  upon  an 
immense  scale  imitations  and  counter- 
feits of  the  complainant's  medicines 
and  preparations;  that  in  pursuance  of 
said  fraud  the  said  Clotworthy  &  Com- 
pany and  Passano  had  manufactured 
immense  quantities  of  said  imitations, 
and  had  had  printed  and  placed  upon 
said  imitations  and  counterfeits  the 
said  labels  or  trade  marks  of  the  com- 
plainant, or  counterfeits  thereof,  so 
slightly  and  colorably  varied  from  those 


were  on  hand  large  quantities  of  the     of  the  complainant  as  to  give  evidence 
■  ■   ■    ■  "    ■        "        of  the  most  deliberate  design  to  defraud 

the  complainant,  and  to  impose  upon 
and  deceive  the  trade  and  consumers, 
by  inducing  them  to  purchase  the  said 
imitations  as  and  for  the  genuine  prepa- 
rations of  the  complainant. 

The  bill  further  charged  that  the  said 
W.    P.    Clotworthy   and    Passano   had 


said  wrappers  and  labels,  and  that  the 
said  Samuel  Stonebraker  and  H.  K. 
Hoffman  sold  or  pretended  to  sell  and 
dispose  of  the  stock  on  hand,  including 
said  wrappers,  etc.,  to  Wm.  P.  Clot- 
worthy and  Leonard  Passano,  with  the 
full  knowledge  that  said  Clotworthy 
and    Passano    would,    and    with    the 


fraudulent  design    and   intention    that  employed  the  complainant's  brother  in 

they  should,  use   the    said    wrappers,  the  business  for  no  other  reason  than 

etc.,  for  purposes  for  which,  by  force  that  his  name  was  "Stonebraker."  and 

of  said  agreement,  the  said  Stonebraker  because  they  believed  that  by  employ- 

and  Hoffman  were  not  permitted  to  use  ing  a  person  of  the  same  name  as  that 

them,  to  wit,  upon  articles  to  be  manu-  of   the   complainant   they   could   with 

factored  by  Clotworthy  and  Passano  in  impunity  consummate   their   intended 

imitation   of   the    preparations   of   the  frauds   against    the    complainant  and 
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6.  The  article  so  put  up  and  sold  by  the  defendant,  in  imitation  of 
the  plaintiff's  article,  is  of  a  greatly  inferior  quality. 

7.  By  reason  of  the  premises  the  plaintiff  has  been  damaged  to 
the  amount  of  %lfiOO. 

The  plaintiff  claims: 

I,  That  the  defendant,  and  his  servants  and  agents,  be  forever 
enjoined  from  preparing,  putting  up,  selling  or  offering  for  sale  said 
imitation  of  the  plaintiff's  article,  or  any  article  bearing  the  name  of 
(^naming  it),  or  any  such  imitation  of  said  name,  or  said  false  trade 


the  public;  that  the  said  Samuel  Stone- 
braker  and  H.  K.  Hoffman  had  know- 
ingly and  wilfully  aided  and  abetted 
the  said  Clotworthy  &  Company  and 
A.  S.  Stonebraker  in  all  the  frauds 
charged;  and  that  having  reason  to  be- 
lieve the  same,  the  complainant  charged 
and  averred  that  the  said  Samuel 
Stonebraker  &  H.  K.  Hoffman  secretly 
interested  with  the  said  Clotworthy  & 
Company  in  the  manufacture  and  sale 
of  the  said  imitations  and  the  use  of 
the  said  counterfeits. 

The  bill  prayed  that  the  defendants 
and  each  of  them  might  be  restrained 
by  injunction  from  counterfeiting  or 
imftating  the  trade  marks  or  labels 
used  by  the  complainant  in  and  about 
the  sale  of  "  Stonebraker's  "  medicines 
and  preparations,  and  from  using  or 
issuing  any  such  counterfeited  or  imi- 
tated trade  marks  or  labels,  and  from 
selling  or  delivering  any  medicines  or 
preparations  whatever  with  the  labels 
or  trade  marks  of  the  complainant  in 
any  wise  imitated  or  counterfeited 
thereupon;  and  further  that  W.  P. 
Clotworthy,  Charles  A.  Clotworthy, 
Leonard  Passano  and  Abraham  S. 
Stonebraker  might  discover  what 
quantity  of  medicines  or  other  prepa- 
rations had  been  manufactured  and 
sold  by  them  or  either  of  them,  with 
labels  or  wrappers  containing  the  name 
of  Stonebraker,  in  conjunction  with 
the  descriptive  name  of  each  of  said 
medicines  or  preparations,  and  the 
prices  obtained  therefor. 

The  injunction  was  issued  as  prayed, 
but  on  appeal  the  decree  was  reversed 
because,  while  it  was  correct  in  so  far 
as  it  proceeded  to  restrain  and  enjoin 
defendants,  it  was  in  some  respects 
erroneous  as  regarded  the  directing  of 
an  account. 

In  Howe  v.  Howe  Machine  Co.,  50 
Barb.  (N.  Y.)  236,  the  complaint  al- 
leged: 

"  1st.  That  the  plaintiff  is,  and  for  a 
long  period  previous  to  the  committing 


of  the  grievances  hereinafter  men- 
tioned, had  been  engaged  in  the  sale 
of  sewing  machines,  which  he  pro- 
cures to  be  made  for  him,  and  on  each 
of  which  machines  is  cast  the  name  of 
this  plaintiff,  as  follows,  '  Howe,  New 
York,'  That  such  machines,  so  stamped, 
have  been  advertised  and  sold  by  the 
plaintiff,  under  the  title  of  '  The  Howe 
Sexving  Machines'  a  designation  which 
is  the  trade  mark  of  this  plaintiff,  and 
has  been  by  him  constantly  used  in  his 
business  for  about  thirteen  years  last 
past,  and  under  which  trade  mark 
such  sewing  machines,  so  sold  by  this 
plaintiff,  have  always  been  and  still 
are  known  to  the  trade. 

2d.  That  by  reason  of  the  long  expe- 
rience, great  outlay  of  moneys,  and 
extreme  care  of  this  plaintiff  in  his 
said  business  and  the  good  quality  of 
such  machines,  the  same  have  become 
widely  known  in  this  and  many  foreign 
countries  as  a  valuable  article,  and 
acquired  a  high  reputation  as  such, 
and  have  commanded  and  still  com- 
mand an  extensive  sale  in  this  city 
and  in  the  United  Slates  generally,  and 
in  Great  Britain  and  France  and  other 
foreign  countries,  which  is  and  has 
been  a  source  of  great  profit  to  this 
plaintiff. 

3d.  That  notwithstanding  the  long 
and  quiet  use  and  enjoyment  by  this 
plaintiff  of  said  name  and  trade  mark, 
the  defendants,  well  knowing  the 
premises,  but  wilfully  disregarding  the 
rights  of  the  plaintiff  therein,  there- 
after and  in  the  year  1865",  wrongfully 
and  fraudulently  offered  for  sale,  and 
now  do  offer  for  sale  and  sell  at  No. 
6gg  Broadway,  in  the  city  of  New  York 
and  elsewhere,  under  the  name  of 
'  The  Howe  Sewing  Machine, '  an  article 
in  imitation  of  the  plaintiff's  article 
which,  with  intent  to  deceive  and  de- 
fraud the  public  and  the  purchasers 
thereof,  they  have  caused  to  be  simi- 
larly stamped  with  the  words  'Howe, 
New  York.' 
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mark,  or  any  similar  imitation  of  the  label   or  trade  mark  of  the 
plaintiff. 

2.  By  way  of  equitable  relief,  that  the  defendant  account  for  and 
pay  over  to  the  plaintiff  all  the  profits  realized  by  him  upon  sales  of 


4th.  That  such  imitation  and  use  of 
the  plaintiff's  name  and  trade  mark 
are  calculated  to  deceive  the  purchasers 
of  said  plaintiff's  article,  and  actually 
has,  and  still  does,  mislead  many  of 
them  to  buy  the  article  sold  by  the 
defendants,  in  the  belief  that  it  is 
the  article  manufactured  by  this  plain- 
tiff, greatly  to  the  diminution  of  the 
said  business  and  profits  of  this  plain- 
tiff. 

5th.  That  the  sewing  machines  so 
manufactured  and  sold  by  said  de- 
fendants, in  imitation  of  those  sold  by 
said  plaintiff,  are  of  a  greatly  inferior 
quality,  and  cannot  perform  their  work 
with  the  same  perfection  as  those 
manufactured  for  and  sold  by  said 
plaintiff,  and  that  by  reason  of  the 
premises  the  general  esteem  and  repu- 
tation of  said  machines  manufactured 
for  and  sold  by  this  plaintiff  have  been 
injured,  greatly  to  the  diminution  of 
the  said  business  and  profits  of  the 
plaintiff. 

6th.  That  although  before  the  com- 
mencement of  this  action  the  plaintiff 
repeatedly  requested  the  defendants  to 
desist  from  their  infringement  of  the 
plaintiff's  name  and  trade  mark  as 
aforesaid,  and  to  pay  to  the  plaintiff 
what,  upon  a  just  accounting,  there 
would  be  due  to  the  plaintiff  therefor, 
yet  the  defendants  refuse  so  to  do. 

7th.  That  by  reason  of  the  premises 
the  plaintiff  has  been  injured  to  the 
damage  of  %2§o,ooo. 

Wherefore,  the  plaintiff  demands 
judgment  against  said  defendants: 

1st.  That  the  defendants,  their  serv- 
ants and  agents  be  restrained  from 
manufacturing  and  selling,  or  adver- 
tising or  offering  for  sale,  said  imita- 
tion of  the  plaintiff's  sewing  machines, 
or  any  sewing  machine  whereon  the 
name  oi  '  Howe'  is  cast  or  stamped, 
or  marked,  or  bearing  said  false  trade 
mark  of  '  The  Howe  Sewint;  Alachine' 
or  any  imitation  of  said  trade  mark  of 
the  plaintiff. 

2d.  That  said  defendants,  and  their 
servants  and  agents,  be  restrained  from 


ing  Machine,'  or  from  advertising  or 
offering  any  sewing  machine  for  sale 
under  any  title  in  which  the  name 
'  Howe '  is  used. 

3d.  That  the  defendants  account  for 
and  pay  over  to  this  plaintiff  all  the 
profits  realized  by  them  upon  sales  of 
said  sewing  machines  sold  by  them 
with  any  imitation  of  the  plaintiff's 
trade  mark. 

4th.  For  ^jo,ooo  damages,  together 
with  the  costs  of  this  action." 

An  injunction  was  granted  in  this 
case,  which  was  dissolved,  but  not,  it 
would  seem,  on  the  ground  that  the 
complaint  was  insufBcient  to  state  a 
cause  of  action. 

In  Heinz  v.  Breuchkmann,  134  Pa. 
St.  495,  the  bill  alleged  in  substance: 
That  the  plaintiffs,  of  Pittsburgh,  Pa., 
adopted  in  1883,  and  had  ever  since 
continued  to  use,  as  a  trade  mark  for 
their  picklings  of  chowchow,  mixed 
pickles,  onions,  cauliflowers,  gherkins 
and  the  like,  a  certain  lithographed  de- 
sign, exhibit  "  A  "  of  the  bill;  that  all 
their  bottles  had  labels  upon  them  with 
said  design  printed  thereon  in  colors, 
and  that  the  said  label,  design  or  trade 
mark  belonged  exclusively  to  the  plain- 
tiffs, and  was  of  great  value  to  them; 
that,  in  order  to  secure  the  benefit  of 
the  act  of  congress  for  the  protection 
of  trade  mirks,  the  plaintiffs,  on  Janu- 
ary 23,  1884,  deposited  a  label,  ex- 
hibit "  A,"  in  the  Patent  Office,  Wash- 
ington, D.  C,  and  held  a  certificate  of 
such  deposit;  that  the  defendants,  in- 
tending to  injure  the  plaintiffs  and 
deprive  them  of  the  well  earned  reputa- 
tion of  their  picklings,  had  put  up  and 
sold  picklings,  using  a  label  in  all 
material  respects  almost  identical  with 
and  copied  from  that  of  the  plaintiffs, 
and  with  the  intention  to  further  in- 
jure them,  had  imitated  also  the  size 
and  shape  of  the  bottles  used  by  the 
plaintiffs  and  the  style  of  putting  up 
their  picklings;  that  the  defendants 
knew  they  were  imitating  the  plaintiffs' 
label,  and  by  so  doing  deceived  many 
persons   into    purchasing   defendants' 


selling  or  offering  for  sale  any  sewing  picklings,  when  such  persons  intended 
machines  under  the  name  of  'The  to  purchase  plaintiffs' picklings ;  pray- 
Howe  Machine,'  or  'The  Hoive  Sewing  ing  for  an  injunction  and  for  an  ac- 
Machine,'  or  '  The  Original  Howe  Sew-     count.     An  injunction  was  granted. 
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said  articles  sold  by  him  with  any  imitation  of  the  plaintiff's  trade 
mark. 

3.  $i,(?6»0  damages. 

{Conclusion  as  in  Form  No.  5912.') 

Form  No.  I  9  9  o  I . 

(Precedent  in  Taylor  v.  Carpenter,  2  Sandf.  Ch.  (N.  Y.)  604.)* 

[In  Chancery.^ 

Before  the  Chancellor, 
To  the  Chancellor  of  the  state  of  New  York^ 

Humbly  complaining  —  show  unto  your  honor  your  orators,  Jonn 
Taylor  and  William  Taylor.,  of  the  borough  of  Leicester.,  in  that  part 
of  the  kingdom  of  Great  Britain  called  England',  that  for  many  years 
past  they  have  been  extensively  engaged  in  manufacturing  sewing 
cotton  thread,  at  Leicester  aforesaid,  and  vending  the  same  in  large 
quantities,  not  only  in  England,  but  through  the  United  States,  and  in 
particular  in  the  city  and  state  of  New  York.  That  their  thread  is,, 
and  for  many  years  has  been,  put  up  for  sale  in  spools,  and  labeled 
on  the  top  of  the  spool  ^^  Taylor's  Persian  Thread,"  and  on  the  bottom 
of  the  spool  ^'■J.  •^  IV.  Taylor,  Leicester;''  each  spool  usually  con- 
taining two  hundred  ydixdiS  or  three  hundred  y^.rds  of  thread  —  and  the 
spools  contdHrnng  two  hundred  ydirds  being  black,  and  labeled  '•^200 
yds."  on  the  bottom  of  the  spool  —  and  those  contsamng  three  hun- 
dred y^ivd?,  being  red,  and  labeled  ^^  300  yds."  on  the  bottom  of  the 
spool  —  and  on  the  center  of  the  same  label,  on  the  bottom  of  each 
spool,  is  stamped  the  symbol  or  print  of  a  lion  rampant. 

Your  orators  further  show  unto  your  honor,  that  their  said  thread 
has  been  and  is  manufactured  of  various  sizes  and  numbers,  to  meet 
the  wants  of  the  trade;  and  by  means  of  the  care,  skill  and  fidelity 
with  which  your  orators  have  conducted  the  manufacture  thereof  for  a 
series  of  years,  their  said  thread  has  acquired  a  great  reputation  with 
the  trade  throughout  the  United  States,  and  large  quantities  of  the 
same  are  constantly  required  from  your  orators  to  supply  the  regu- 
lar demand  for  the  consumption  of  the  country.  And  your  orators 
have  established  agencies  for  the  sale  thereof  to  the  wholesale 
dealers  and  jobbers  in  the  cities  of  Boston,  New  York,  Philadelphia 
and  New  Orleans;  and,  in  addition  thereto,  your  orators  employ 
Benjamin  Warburton,  now  residing  in  said  city  oi New  York,  as  their 
general  agent  for  the  United  States,  in  relation  to  the  sale  of  their 
said  spool  sewing  cotton  thread. 

And  your  orators  further  show  unto  your  honor,  that  their  said 
thread  is  known  and  distinguished  by  the  trade  and  the  public,  as 
"  Taylor's  Persian  Thread;"  and  that  your  orators  were  the  original 
manufacturers  thereof,  and  the  first  who  introduced  the  same  to  the 
public.  That  your  orators'  said  general  agent,  about  three  weeks 
since,  hearing  that  complaints  were  made  of  the  quality  of  "  Taylor's 

1.  An  injunction  was  granted  in  this  be  adapted  to  those  jurisdictions  which 
case.  still  retain  the  old  equity  practice. 

2.  Chancery  Court  Abolished. — The  3.  The  matter  enclosed  by  []  will  not 
chancery  court  in  New  York  has  long  be  found  in  the  reported  case. 

been  abolished,  but  this  bill  can  easily 
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Persian  Thread"  proceeded  to  investigate  the  cause  of  such  com- 
plaints, and  thereupon  ascertained  that  a  spurious  article  of  spool 
sewing  cotton  thread  was  offered  for  sale  by  sundry  jobbers  in  the 
said  city  oi  New  York  as  and  for  your  orators'  '"'■Persian  Thread" 
and  that  such  complaints  had  arisen  from  the  fraudulent  imposition 
of  such  spurious  article  upon  the  public. 

Your  orators  further  show  unto  your  honor,  that  their  said  agent 
further  ascertained  upon  inquiry,  and  your  orators  charge  the  facts 
to  be,  that  the  said  spurious  thread  so  sold,  and  offered  for  sale  in 
the  said  city  of  New  York.,  was  furnished  to  the  said  jobbers  by  one 
Daniels  Carpenter,  of  Foxborough,  in  the  state  of  Massachusetts;  that 
the  said  Daniels  Carpenter,  disregarding  the  rights  of  your  orators, 
and  fraudulently  designing  to  procure  the  custom  and  trade  of  per- 
sons who  are  in  the  habit  of  vending  and  using  your  orators'  said 
*^  Persian  Thread,"  and  to  induce  them  and  the  public  to  believe 
that  the  said  thread  was  in  fact  manufactured  by  your  orators,  has 
engaged  extensively  in  the  manufacture  of  sewing  cotton  thread, 
and  caused  the  same  to  be  put  up  for  sale  in  spools  similar  to  those 
used  by  your  orators  —  and  so  colored,  stamped,  and  labeled  as  to 
resemble  exactly  the  said  spools  used  by  your  orators.  And  the 
said  spool  sewing  cotton  thread,  prepared  by  the  said  Daniels  Car- 
penter, and  sold  by  him,  and  in  which  he  is  engaged  in  selling,  as 
aforesaid,  is  an  exact  imitation  of  the  same  article  which  your  orators 
had  been  manufacturing  as  aforesaid,  and  selling  in  the  United 
States,  for  many  years  before  the  said  Daniels  Carpenter  commenced 
his  said  fraudulent  imitation  thereof.  And  the  said  spurious  article, 
although  inferior  in  quality  to  the  genuine  Persian  thread,  manufac- 
tured by  your  orators,  can  only  be  distinguished  therefrom  (so  exact 
is  the  said  Daniels  Carpenter  s  imitation,  as  aforesaid)  by  a  careful 
examination  of  its  quality,  and  by  its  falling  short  in  the  number  of 
yards  contained  on  each  spool  from  the  number  marked  thereon  as 
the  contents  thereof.  And  that  the  general  appearance  of  the 
spurious  article  is  the  same  as  that  of  your  orators*  genuine  thread, 
and  well  calulated  to  deceive  those  dealing  in  the  purchase  and  sale 
thereof. 

Your  orators  further  show  unto  your  honor,  that  their  said  general 
agent  has  obtained  specimens  of  the  said  spurious  Persian  thread, 
so  sold  by  the  said  Daniels  Carpenter;  that  in  the  specimens  thus 
obtained,  the  thread  is  put  upon  black  spools,  of  the  same  size  and 
appearance  with  those  used  by  your  orators;  on  the  top  of  which 
spurious  spools  there  is  pasted  a  round  paper  label,  partly  gilt,  on 
which  is  printed  in  a  circle  the  words  ''  Taylor's  Persian  Thread," 
and  in  the  center  of  the  circle  the  number  of  the  thread,  and  on 
the  other  end  or  bottom  of  such  spurious  spools,  there  is  pasted  a 
round  white  paper  label  on  which  is  printed  in  a  circle  the  words 
"/•  ^  ^^-  Taylor,  Leicester"  and  across  the  label  the  words  ''200 
yds.,"  and  in  the  center  of  the  label  there  is  impressed  the  figure  or 
symbol  of  a  lion  rampant.  And  in  all  these  particulars  of  the  labels 
on  each  end  of  the  said  spurious  spools  of  thread  they  are  exactly 
like  the  labels  on  the  respective  ends  of  the  spools  of  your  orators' 
genuine  Persian  thread,  as  hereinbefore  stated. 
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Your  orators  further  show  unto  your  honor,  that  they  have  not  yet 
ascertained  the  extent  to  which  the  said  Danie/s  Carpenter  has  carried 
his  said  fraudulent  imitation  of  your  orators'  said  thread.  But  your 
orators'  said  general  agent  has  found  the  same  offered  for  sale  to  the 
trade  in  three  wholesale  or  jobbing  houses  in  the  said  city  of  New 
York.,  as  *'  Taylor  s  Persian  thread.''  From  which  your  orators 
believe,  and  they  therefore  charge  on  their  belief,  that  the  said 
Daniels  Carpenter  has  been  and  is  engaged  in  selling  his  said  fraudu- 
lent and  spurious  imitation  of  your  orators'  Persian  thread  to  a  large 
extent,  in  various  places  in  the  United  States  —  and  as  your  orators 
are  informed  and  believe,  the  said  Daniels  Carpenter  is  expected 
daily  to  arrive  in  the  city  of  New  Vorh,  to  make  further  sales  of  his 
said  imitation  of  your  orators'  thread. 

Your  orators  further  show  unto  your  honor,  that  the  said  fraudu- 
lent and  inequitable  conduct  of  the  said  Daniels  Carpe/iter  is  not 
only  injuring  them  in  the  sales  of  their  said  genuine  Persian  thread, 
and  the  profits  which  they  wo,uld  otherwise  reasonably  make  there- 
from: but  by  the  inferior  quality  and  false  measure  of  the  said  spurious 
Persian  thread,  is  greatly  prejudicing  the  reputation  of  your  orators' 
said  Persian  thread  in  the  market;  and,  unless  the  said  imitation  is 
discontinued  or  prevented,  will  utimately  destroy  the  character  and 
standing  of  the  genuine  article. 

And  your  orators  also  charge  that  the  said  spurious  article  is  a 
fraud  and  deception  upon  such  of  the  citizens  of  New  York,  and  of 
the  United  States,  as  purchase  the  same  believing  it  to  be  the  genuine 
article  manufactured  by  your  orators. 

[To  the  end,  therefore,  that  the  said  Daniels  Carpenter  and  his 
confederates  may  respectively  full,  true,  direct  and  perfect  answers 
make,  upon  their  respective  corporal  oaths,  according  to  the  best  of 
their  respective  knowledge,  information  and  belief,  to  all  and  singu- 
lar the  matters  and  charges  aforesaid,  and  that  as  fully  and  particu- 
larly in  every  respect  as  if  the  same  were  here  again  repeated  and 
they  thereunto  particularly  interrogated]  •}  and  that  the  said  Daniels 
Carpenter  zxi6.  his  attorney,  solicitors,  counselors,  agents  and  servants 
may  be  enjoined  and  restrained  from  manufacturing,  selling  or  offer- 
ing for  sale,  directly  or  indirectly,  any  spool  cotton  sewing  thread 
manufactured  by  him,  or  any  person  than  your  orators,  under  the 
denomination  of  '■'■Taylor s  Persian  Thread"  or  on  spools  with  the 
words  '■'■Taylor's  Persian  Thread"  or,  "y.  &"  W.  Taylor,  Leicester" 
printed,  painted,  written  or  stamped,  or  attached  or  pasted  thereon; 
or  on  spools  so  made,  or  having  any  label,  printing,  or  device  thereon, 
in  such  manner  as  to  be  a  colorable  imitation  of  your  orators'  said 
Persian  thread,  usually  known  0.% '■'^ Taylor  s  Persian  Thread."  And 
that  the  said  Daniels  Carpenter  may  be  decreed  to  account  to  your 
orators  for  all  the  profits  which  he  has  made  by  the  sale  of  his  said 
fraudulent  imitation  of  your  orators'  thread,  and  all  the  profits  which 
your  orators  would  have  made  on  the  sales  of  their  genuine  thread, 
but  for  the  said  Daniels  Carpenter's  inequitable  and  wanton  piracy  of 
their  said  names,  spools  and  labels. 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 
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[And  that  your  orators  may  have  such  further  relief,  or  may  have 
such  other  relief,  as  the  nature  of  the  case  shall  require  and  shall  be 
agreeable  to  equity, 

May  it  please  your  honor  to  grant  unto  your  orator  the  writ  of 
subpoena  issuing  out  of  and  under  the  seal  of  this  honorable  court, 
to  be  directed  to  the  said  Daniels  Carpenter,  commanding  him,  by  a 
certain  day,  and  under  a  certain  penalty  therein  to  be  inserted,  to 
be  and  appear  before  our  chancellor,  in  our  court  of  chancery,  and 
then  and  there  to  answer  the  premises,  and  further  to  stand  to  and 
abide  such  order  and  decree  therein  as  shall  be  agreeable  to  equity 
and  good  conscience. 

And  your  orator  shall  ever  pray,  etc. 
Jeremiah  Mason,  solicitor  for  complainants.        )  (^Signatures  of  Corn- 
Oliver  Ellsworth^  of  counsel  for  complainants,  f  plainants  ^ 

(Jurat.)Y 

b.  Decree.* 

Form  No.  19902. 

(Precedent  in  Allegretti  Chocolate  Cream  Co.  v.  Rubel,  86  III.  App.  605.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  1^2120.)]* 
This  cause  coming  on  to  be  heard  on  the  bill  of  complaint  herein, 
answer  to  defendants'  and  complainant's  replication  thereto,  the 
court  having  heard  the  evidence  adduced  by  complainant  and  defend- 
ants, and  arguments  of  counsel,  and  being  fully  advised  in  the 
premises,  doth  find  that  the  equities  of  said  bill  are  with  the  com- 
plainant; that  complainant  has  a  full  right  and  title  to  the  use  of 
the  name  or  word  '•'•Allegretti"  as  alleged  in  said  bill;  that  the 
material  allegations  in  said  bill  are  true. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
said  defendants,  B.  F.  Rubel,  I.  A.  Rubel  and  Giacomo  Allegretti,  and 
each  of  them,  their  agents,  servants,  attorneys,  representatives  or 
assigns,  be  perpetually  enjoined  and  restrained  from  using  the  name 
'■'•Allegretti"  or  '•'■Allegretti &'  Co.,"  in  the  sale  of  chocolate  creams 
and  confectionery  in  the  county  of  Cook  aforesaid,  except  when  such 
use  is  coupled  with  words  clearly  indicating  that  such  goods  were 
manufactued  and  are  sold  by  B.  F.  Rubel,  I.  A.  Rubel  and  Giacomo 
Allegretti,  and  not  by  Ignazio  Allegretti  or  the  Allegretti  Chocolate 
Cream  Company,  and  that  said  complainant  do  have  judgment  herein 
for  its  costs  in  this  proceeding,  to  be  taxed  by  the  clerk. 

1.  The  matter  enclosed  by  and  to  be  ened;  but  the  court  held  that  the  Ian- 
supplied  within  []  will  not  be  found  in  guage  of  the  decree  was  sufficiently 
the  reported  case.  broad  to  give  to  the  complainant  practi- 

2.  For  the  formal  parts  of  a  decree  in  cally  all  the  relief  he  sought,  and  dis- 
a  particular  jurisdiction   see   the  title  missed  the  writ  of  error. 
Judgments  AND  Decrees,  vol.  10,  p.  645.  4.  The  matter  to  be  supplied  within 

3.  A  writ  of  error  was  sued  out  by  [  ]  will  not  be  found  in  the  reported 
the   complainant    for    the   purpose   of  case. 

having  the  decree  enlarged  and  broad- 
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2.  Trade  Name. 

Form  No.  19903. 

(Precedent  in  Duke  v.  Cleaver,  19  Tex.  Civ.  App.  aig.)* 

[(^Commencement  as  in  Form  No.  693Ji..y\^ 

That  heretofore,  to  wit,  on  the  15ih  day  of  October,  a.  d.  i8P4» 
plaintiff  opened  a  general  variety  and  notion  store  in  Bowie,  Texas, 
for  the  purpose  of  dealing  in,  handling  and  selling  for  profit,  all  man- 
ner and  kinds  of  articles,  merchandise  and  notions  usually  kept  in 
such  stores,  consisting  of  chinaware,  queensware,  glassware,  tinware, 
stoneware,  hardware,  graniteware,  hosiery,  towels,  jewelry,  stationery, 
toilet  articles,  notions,  5  cents,  10  cents  and  15  cents  counters,  etc., 
€tc.  That  at  the  opening  of  said  business  plaintiff  adopted  as  his 
business  sign  and  trade  name  the  words  '■'■Nickle  Store,''  which  said 
sign  was  painted  and  placed  above  and  in  front  of  plaintiff's  place  of 
business  by  the  direction  of  plaintiff,  who  has  ever  since  continued 
to  use  and  still  continues  to  use  said  business  sign  and  trade  name 
without  any  change  or  abandonment  whatever.  That  from  the  date 
of  the  opening  of  his  said  business  up  to  the  present  time,  plaintiff 
has  continuously  and  industriously  advertised  to  the  world  at  large 
his  business  and  place  of  business  under  the  sign  and  trade  name 
the  '■'•Nickle  Store''  as  aforesaid.  That  plaintiff  has  spent  large  sums 
of  money  in  advertising  his  said  business  in  the  newspapers  of  Mon- 
tague and  adjoining  counties,  and  that  in  addition  to  the  newspaper 
advertising  aforesaid,  plaintiff  has  expended  and  is  still  expending 
large  sums  of  money  in  procuring  metallic  road-signs  bearing  the 
words  '■'■The  Nickle  Store,"  and  having  the  same  posted  up  along  all 
the  roads,  avenues  and  highways  leading  into  the  city  of  Bowie, 
Texas,  wherein  is  located  plaintiff's  '■'•Nickle  Store"  as  aforesaid.  That 
further,  plaintiff's  letterheads,  billheads,  envelopes,  wrapping  paper, 
etc.,  all  have  printed  on  them  the  words  '■'•The  Nickle  Store"  plain- 
tiff's business  sign  and  trade  name  as  aforesaid.  That  by  means  of 
the  great  amount  and  diverse  character  of  his  advertising,  plaintiff's 
place  of  business  has  become  known  far  and  wide  as  the  '■'■Nickle 
Store  of  Bowie,  Texas,"  and  that  by  his  fair,  upright,  honest  and 
impartial  business  methods,  plaintiff  has  built  up  for  himself  an  envi- 
able reputation  for  integrity  and  business  honors,  and  for  his  busi- 
ness a  large  and  profitable  patronage,  composed  of  many  customers 
from  Montague  and  adjoining  counties.  That  on  the  26tk  day  of 
July.  A.  D.  i8P7,  defendant,  who  had  a  short  time  previously  estab- 
lished himself  in  the  grocery  business  in  a  building  adjoining  that  in 
which  plaintiff  was  and  is  conducting  his  '■'■Nickle  Store,"  did  unjustly, 
unlawfully,  wrongfully  and  maliciously,  and  without  the  fear  of  God 
before  his  eyes  or  the  love  of  his  neighbor  in  his  heart,  erect  and 
caused  to  be  erected,  over  and  above  the  front  door  of  his  said  place 
of  business,  a  large  painted  sign  bearing  the  words  '■'■Nickle  Store" 

1.  A  judgment  overruling  a  demurrer     good  cause  of  action  for  damages  and 
to  this  petition  was  reversed.    Thecourt     equitable  grounds  for  injunction." 
said,  "  we  think  the  petition  stated  a        2.  The  matter  to  be  supplied  within 

f]  will  not  be  found  in  the  reported  case. 
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which  said  sign  is  an  almost  identical  representation  of  the  business 
sign  and  trade  name  of  plaintiff  as  aforesaid.  That  defendant  well 
knew,  at  the  time  he  erected  and  caused  to  be  erected  said  sign  as 
aforesaid,  that  the  words  "-Nickle  Store  was  and  is  the  business  sign 
and  trade  name  of  plaintiff,  and  had  been  so  used  by  him  for  years, 
and  defendant  further  well  knew  that  such  an  unauthorized  and 
unwarranted  course  of  conduct  on  his  part  was  an  unjust  appropria- 
tion of  plaintiff's  property  and  an  unlawful  infringement  of  plaintiff's 
rights.  That  said  false  and  fraudulent  sign  so  erected  by  defendant 
over  and  above  his  said  place  of  business  is  fitted  and  intended  to 
mislead  and  has  deceived  and  misled  sundry  persons  and  customers 
of  this  plaintiff,  by  creating  upon  their  minds  the  false  and  fraudu- 
lent impression  that  the  sign  which  they  saw  was  plaintiff's  sign,  and 
that  the  business  conducted  within  was  in  consequence  plaintiff's 
business,  and  that  defendant  was  enabled  the  more  easily  and  suc- 
cessfully to  accomplish  his  false  and  fraudulent  purpose  of  diverting 
trade  to  his  own  business  place  by  having  just  a  short  time  previous 
to  the  erection  of  the  said  fraudulent  sign  procured  a  quantity  of 
goods  similar  in  character  and  appearance  to  the  stock  of  goods  kept 
and  handled  by  himself,  which  said  goods  so  procured  defendant  did 
arrange  and  display  within  and  about  the  entrance  to  his  store  in 
such  manner  as  to  make  the  front  of  his  store  resemble  as  closely  as 
possible  that  of  plaintiff,  while  at  the  same  time  defendant  further 
deceived  and  misled  the  people  and  all  passers-by  by  falsely  and 
fraudulently  pretending  and  representing  to  them  that  his  establish- 
ment was  and  is  the  ^^Nickle  Store."  Plaintiff  further  avers  that  a 
large  part  of  his  mail  comes  to  him  addressed  to  the  '■'■Nickle  Store," 
and  that  defendant's  unlawful  and  fraudulent  appropriation  of  plain- 
tiff's trade  name  will  confuse  and  scatter  his  (plaintiff's)  correspond- 
ence, cripple  his  business  and  thus  deprive  him  of  a  large  portion  of 
his  legitimate  sales  and  consequent  profits.  Plaintiff  says  further 
that  defendant's  unlawful  and  unjust  appropriation  of  his  trade  name 
as  aforesaid  has  caused  him  actual  damage  in  the  sum  oi  Jive  dollars, 
and  that  each  day  defendant  is  permitted  to  maintain  his  said  fraudu- 
lent sign  plaintiff's  damage  is  rapidly  and  largely  increased,  and  that 
by  reason  of  defendant's  wrongful  and  malicious  use  and  appropria- 
tion of  plaintiff's  trade  name,  plaintiff  has  sustained  large  damage 
in  body,  mind  and  business,  for  all  of  which  defendant  should  be 
made  to  respond  in  exemplary  damages. 

Wherefore,  plaintiff  prays  for  a  temporary  writ  of  injunction, 
restraining  defendant  from  further  using,  maintaining  or  displaying 
said  sign  or  any  part  thereof,  or  in  any  manner  using,  appropriating 
or  infringing  plaintiff's  trade  name  or  business  sign.  That  defend- 
ant be  cited  to  answer  this  petition,  and  that  on  final  trial  plaintiff 
have  judgment  perpetuating  said  injunction,  for  all  costs  of  suit  and 
for  general  relief. 

[(^Signature  as  in  Form  No.  595-^.)]^ 

1.  The  matter  to  be  supplied  within  []  will  not  be  found  in  the  reported  case. 
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See  the  title  APPEALS,  vol.  i,  p.  890. 


TRANSFER   OF  CAUSE. 

See  the  titles  CHANGE  OF  VENUE,  vol.  4,  p.  645;  REMOVAL 
OF  CAUSES,  vol.  16,  p.  72. 


TRANSFER  TAX. 

I.  Petition  for  appointment  of  Appraiser,  306. 
II.  Order  appointing  appraiser,  308. 

III.  NOTICE  BY  appraiser,  309. 

IV.  affidavit  Concerning  property  of  Decedent  and  Valuk 

THEREOF,  310. 

V.  REPORT  OF  APPRAISER,  312. 

VI.  DECREE  ASSESSING  AND  FIXING  TAX,  315.. 
VII.  NOTICE  BY  SURROGATE  OF  DETERMINATION  OF  CASH  VALUES 
OF  ESTATES  AND  TAXES  TO  WHICH  THEY  ARE  LIABLE,  316. 

CROSS-REFERENCES. 

For  Forms  in  Proceedings  relating  to  Taxation,  Generally,  see  the  title 
TAXATION,  ante,  p.  117. 

I.  PETITION  FOR  APPOINTMENT  OF  APPRAISER.^ 

Form  No.  19904.' 
State  oi  Illinois,  )  ^^     j^  ^j^^  ^^        ^^^^^  ^^  ^^^^^^  County. 
Greene  County,    j  -^  ^ 

To  the  Hon. y<?^«  Marshall,  Judge  of  said  Court: 

The  petition  oi  John  Doe,  of  Carrollton,  in  the  county  of  Greene  and 
state  of  Illinois,  respectfully  shows: 

1.  For  the  formal  parts  of  a  petition  in        2.  Illinois,  —  Starr  &  C.  Anno.  Stat- 
a  particular  jurisdiction   see  the  title     (Supp.  1902),  p.  1104,  §  71. 
Petitions,  vol.  13,  p.  887. 
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First.  That  your  petitioner  is  {state  interest  of  the  petitioner^  e.g., 
administrator  or  executor.,  as  the  case  may  be)  of  William  Doe,  late  of 
Carrollton,  in  said  county,  of  Greene,  deceased,  and  as  such  is  a  person 
interested  in  the  estate  of  said  decedent. 

Second.  That  said  decedent  departed  this  life  on  tht  first  day  of 
March,  i<)02,  in  the  county  of  Greene,  and  that  he  was  a  resident  of 
this  county  and  state. 

Third.  That  said  decedent  left  a  last  will  and  testament,  which 
was,  on  the  twentieth  day  of  April,  ig02,  duly  admitted  to  probate, 
and  that  Richard  Roe  is  the  executor  of  said  will,  and  that  the  post- 
office  address  of  said  Richard  Roe  is  Carrollton,  Greene  county,  Illinois. 

Fourth.  That,  as  your  petitioner  is  informed  and  believes,  the 
property  of  said  decedent,  or  some  part  thereof,  or  some  interest 
therein,  is  subject  to  the  tax  imposed  by  the  law  to  tax  gifts,  legacies 
and  collateral  inheritances  in  certain  cases. 

Fifth.  That  all  the  persons  who  are  interested  in  said  estate,  and 
who  are  entitled  to  notice  of  all  proceedings  herein,  and  their  post- 
office  addresses,  are  as  follows:  {state  names  0/ all  persons  entitled  to 
notice  and  their  post-office  addresses'). 

That  the  estate  liable  to  taxation  herein  is  described  in  Schedule 
"^,"  hereto  annexed. 

Wherefore  your  petitioner  prays  that  your  honor  appoint  some 
competent  person  as  appraiser,  as  provided  by  law;  and  your  peti- 
tioner will  ever  pray. 

John  Boe^  Petitioner. 

(  Verification. ) 

Form  No.  19905.' 

Surrogate's  Court,  Suffolk  County. 

In  the  matter  of  the  appraisal  for  taxation  of  the  estate  of  John 
Doe,  deceased. 
To  the  Suffolk  County  Surrogate's  Court: 

The  petition  of  William  Doe  of  Riverhead,  in  said  county  of 
Suffolk,  respectfully  shows: 

First.  Your  petitioner  is  the  executor  of  the  will  of  said  deceased 
and  as  such  is  a  person  interested  in  the  estate  of  said  deceased. 

Second.  That  the  said  decedent  departed  this  life  on  the  first  day 
oi  June,  A.  D.  \^00,  and  that  he  was  at  his  death  a  resident  of  the 
said  county  of  Suffolk. 

Third.  That  said  decedent  left  a  last  will  and  testament,  which 
was  on  the  twentieth  day  oi  June,  i^OO,  duly  admitted  to  probate, 
and  that  your  petitioner  is  the  executor  of  said  will,  and  that  his 
post-office  address  is  Riverhead,  Suffolk  county.  New  York. 

[Or  Third.  That  the  said  decendent  died  intestate,  and  that  on 
the/r.f/  day  oi  July,  a.  d.  igOO,  letters  of  administration  were  duly 
issued  to  your  petitioner,  and  that  his  post-office  address  is  River- 
head, Suffolk  county.  New  York.l^ 

Fourth.  That,  as  your  petitioner  is  informed  and  believes,  the 
property  of  said  decedent,  or  some  portion  thereof,  or  some  interest 

1.  JVe7v  York.  —  Heydecker's  Gen.  L.  &  Rev.  Stat.  (1901),  P-  i937,  c.  24.  §  230. 
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therein,  is  subject  to  the  payment  of  the  tax  imposed  by  the  law 
relating  to  taxable  transfers  of  property. 

Fifth.  That  all  the  persons  who  are  interested  in  said  estate  and 
who  are  entitled  to  notice  of  all  proceedings  herein,  and  their  post- 
office  addresses  are  as  follows,  viz: 

instate  name  and  post-office  address  of  each  person  interested.^ 

That  the  real  estate  liable  to  taxation  herein  is  described  in 
Schedule  "^4,"  hereto  annexed. 

Wherefore  your  petitioner  prays  that  you  will  appoint  some  com- 
petent person  as  appraiser,  as  provided  by  law. 

And  your  petitioner  will  ever  pray. 

William  Doe.,  Petitioner. 
State  of  New  York,  \ 
County  of  Suffolk.     \ 

William  Doe,  being  duly  sworn,  deposes  and  says  that  he  is  the 
petitioner  named  in  the  foregoing  petition;  that  he  has  read  the 
same  and  knows  the  contents  thereof,  and  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  as  to  those  matters,  he  believes 
it  to  be  true. 

Willia?n  Doe. 

Sworn  to  before  me  this  first  day  oi  July,  igOO. 

Norton  Porter^  Notary  Public. 

II.  Order  appointing  appraiser,  i 

Form  No.  i  9  9  o  6  .* 

State  of  Illinois,  )  In  the  County  Court  of  Greene  County, 

Greene  County,    )      '    Of  X^t  June  Term,  a.  d.  \()02. 

In  the  matter  of  the  appraisement  for  taxation  of  the  estate  of 
John  Doe,  deceased. 

And  now  on  this  tenth  ^z-y  ol  June,  a.  d.  \<^02,  comes  the  petitioner 
hy  Jeremiah  Mason,  his  solicitor,  and  moves  the  court  for  an  order 
appointing  some  competent  person  as  appraiser  of  the  estate  of 
John  Doe,  late  of  said  county  of  Greene,  deceased,  under  and  in 
pursuance  of  the  law  to  tax  gifts,  legacies  and  collateral  inheritances 
in  certain  cases,  and  the  court  having  considered  the  petition  of  said 
petitioner. 

It  is  therefore  ordered,  that  Nathan  Hale,  Esquire,  be  and  he 
hereby  is  appointed  such  appraiser. 

It  is  further  ordered  that  said  appraiser  shall  give  to  the  follow- 
ing persons  and  to  all  other  persons  known  to  have  or  claim  an 
interest  in  the  property  of  William  Doe,  the  decedent  in  said  petition 
named,  subject  to  the  payment  of  said  tax,  to  wit:  {jstate  the  names 
and  post-office  addresses  of  all  persons  to  be  notified),  the  notice  required 
by  the  said  law  in  the  manner  and  at  the  times  therein  set  forth 
(and  such  notice  shall  be  sixty  days)  of  the  time  and  place  when  and 

1.  For  the  formal  parts  of  an  order  in        2.  Illinois.  —  Starr  &  C.   Anno.  Stat, 
a  particular  jurisdiction   see   the   title     (Supp.  1902),  p.  1104,  par.  71. 
Orders,  vol.  13,  p.  356. 
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where  he  will  appraise  said  property,  and  at  such  time  and  place 
that  he  appraise  said  property  at  its  fair  market  value  at  the  time  of 
the  transfer  thereof,  and  that  he  make  a  report  of  his  doings  in 
writing  to  the  judge  of  said  court. 

John  Marshall,  Judge. 
Form  No.  19907.' 

At  a  Surrogates  Court  held  in  and  for  the  county  of  Suffolk,  at  the 
Surrogate's  office  in  Riverhead,  on  the  twenty-seventh  day  oi  June,  i^02. 

Present:  ^on.  John  Marshall,  Surrogate. 

In  the  matter  of  the  appraisal  for  taxation  of  the  estate  of  John 
Doe,  deceased. 

On  reading  and  filing  the  petition  of  Nathan  L.  Miller,  as  comp- 
troller of  the  state  of  Neiv  York,  verified  the  twenty-fourth  day  of 
June,  1^02,  praying  for  the  appointment  of  some  suitable  person  as 
appraiser  in  the  above  entitled  proceeding,  it  is  ordered  that  the 
appraisal  be  and  the  same  hereby  is  referred  to  Joseph  T.  Losee,  Esq., 
appraiser  for  Suffolk  county. 

And  it  is  ordered,  that  the  said  appraiser  give  to  each  of  the  fol- 
lowing persons,  at  the  residence  or  address  stated  herein,  at  least 
eight  days'  notice  by  mail  of  the  time  and  place  he  will  appraise 
the  property  of  said  deceased: 

Nathan  L.  Miller,  Comptroller,  Albany,  New  York. 

instate  names  and  addresses  of  other  persons  interested). 
Also  such  other  persons  or  corporations  entitled  to  notice  as  the 
appraiser  may  ascertain  and  determine  in  the  course  of  this  proceed- 
ing. 

And  at  such  time  and  place  he  shall  appraise  the  same  at  its  fair 
market  value  at  the  death  of  said  decedent.  And  the  said  appraiser 
shall  make  a  report  in  writing  of  his  appraisement  of  said  estate, 
together  with  such  other  facts  and  circumstances  as  will  be  likely  to 
assist  the  surrogate  to  properly  assess  and  fix  the  cash  value  of  so 
much  of  said  estate  as  may  be  subject  to  tax  in  the  above  entitled 
proceeding.  And  the  said  appraiser  shall  file  his  said  report  in  the 
office  of  the  surrogate  of  the  county  of  Suffolk  with  all  convenient 
speed. 

John  Marshall,  Surrogate. 

III.  NOTICE  BY  APPRAISER.^ 

Form  No.  19908.' 

(  Title  of  court  and  cause  as  in  Form  No.  19906. ) 

Please  take  notice  that  by  an  order  of  Honorable  John  Marshall, 
judge  of  the  County  Court  of  Greene  county,  made  and  dated  the  tenth 
day  oi  June,  \g02,  pursuant  to  the  provisions  of  an  act  of  the  legis- 
lature of  the  state  of  Illinois,  entitled  "An  Act  to  tax  gifts,  legacies 

1.   New    York.  —  Heydecker's    Gen.     a   particular  jurisdiction   see  the   title 
L.  &  Rev.  Stat.  (1901),  p.  1937,  c.  24,  §     Notices,  vol.  13,  p.  212. 
230.  3.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

2   For  the  formal  parts  of  a  notice  in     (Supp.  1902),  p.  1104,  par.  71. 
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and  inheritances  in  certain  cases  and  to  provide  for  the  collection  of 
the  same,"  approved  June  15, 1895,  and  the  acts  amendatory  thereof; 
the  undersigned  was  appointed  appraiser  to  fix  the  value  of  the 
property  belonging  to  the  estate  of  William  Doe^  late  of  Greene 
county,  deceased,  which  is  subject  to  the  payment  of  the  tax  imposed 
by  said  act,  and  that  on  the  tenth  day  oi  July,  a.  d.  \<)02,  at  ten  o'clock 
in  the /(Sr^noon  of  that  day,  at  {stating  place),  he  will  proceed  to 
appraise  at  its  fair  market  value  all  of  said  property. 

Samuel  Short,  Appraiser. 
To  {naming  all  parties  to  be  notifiea'). 

Form  No.  19909.' 

Surrogate's  Court,  County  of  Suffolk. 

In  the  matter  of  the  appraisal  of  the  estate  of  John  Doe,  deceased, 
under  the  acts  in  relation  to  the  taxable  transfers  of  property. 
To  {^naming parties  to  be  notified): 

You  will  please  take  notice  that  by  virtue  of  an  order  of  Hon. 
Nathan  D.  Petty,  surrogate  of  the  county  of  Suffolk,  state  of  New 
York,  dated  the  tenth  day  oi  June,  ig03,  and  pursuant  to  chapter  908 
of  the  Laws  of  1896,  entitled  "An  Act  in  relation  to  taxable  trans- 
fers of  property,"  and  the  several  acts  amendatory  thereof  and  sup- 
plemental thereto,  I  shall,  on  the  tenth  day  oi  July,  i^02,  at  ten  o'clock 
A.  M.,  at  (^stating place),  in  the  town  of  Riverhead,  in  said  county  of 
Suffolk,  proceed  to  appraise  at  its  fair  market  value  all  the  property 
of  said  decedent  passing  by  decedent's  last  will  and  testament  or  by 
the  intestate  laws  of  the  state,  which  is  subject  to  the  payment  of 
the  tax  imposed  by  said  law. 

Dated  the  tenth  day  oi  June,  \g02. 

John  Smith,  Appraiser. 


IV.  AFFIDAVIT  CONCERNING  PROPERTY  OF  DECEDENT  AND 
VALUE  THEREOF. 

Form  No.  199 10.' 

Surrogate's  Court,  Suffolk  County. 

In  the  matter  of  the  appraisal  of  the  estate  oi  John  Doe,  deceased, 
under  the  acts  relative  to  the  taxable  transfers  of  property. 
State  of  New  York,  County  of  Suffolk,  ss. 

John  Jones,  of  Riverhead,  being  duly  sworn,  says: 

1.  'Yhdit  John  Doe  died  on  the.  first  day  oi  June,  ig02,  a  resident  of 
the  town  of  Riverhead,  county  of  Suffolk  and  state  of  New  York. 

2.  That  on  the  first  day  of  July,  ig02,  letters  of  administration 
were  issued  by  the  surrogate  of  the  county  of  Suffolk  to  Richard 
Roe,  and  that  his  post-office  address  is  Riverhead,  Suffolk  county, 
Neiv  York. 

3.  That  the  following  is  a  true  and  correct  statement  of  all  the 
personal  estate  belonging  to  sdixd  John  Doe  at  the  time  of  his  death: 

1.  IVeTv  York.  —  Heydecker's  Gen.  L.  &  Rev.  Stat,  (igor),  p.  1940,  c.  24,  §  231. 
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Description  of  property.! 


Total 


Par  value. 
I  c. 


Fair  market  value  at  time 
of  decedent's  death.a 


4.  That  the  decedent's  estate  is  subject  to  the  following  deduc- 
tions on  account  of  debts,  claims,  expenses  of  administration,  and 
commissions: 


Debt  or  claim  of. 


Nature  of  same. 


Amount. 
$  c. 


Total 


5.  That  all  the  persons,  corporations  or  institutions  interested  in 
said  estate,  their  post-office  addresses  and  relation  to  decedent  are 
as  follows:^ 


Name. 

Address. 

Relation  to  decedent. 

- 

6.  That  all  of  said  persons  interested  in  said  estate  are  of  sound 
mind  and  of  full  age,  except  {stating  exceptions). 

7.  That  the  said  deceased  made  no  transfer  of  any  property  by 
•deed,  grant,  bargain,  sale  or  gift  in  contemplation  of  death,  or 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after  the 
>death  of  said  deceased,  except  {stating  exceptions). 


1.  Classification  of  Personal  Property. — 

Personal  property  should  be  classed  in 
ihe  following  order:  i.  Bonds;  2, 
Stocks;  3,  Bonds  and  Mortgages  on 
Real  Estate,  Promissory  Notes,  etc.; 
4,  Cash  in  Banks;  5,  All  Other  Per- 
sonal Property. 

2.  Yalne  of  Bonds  and  Securities.  —  The 


value  of  all  stocks,  bonds  and  securi- 
ties should  be  given  as  of  date  of  death 
and  securities  as  reported  by  the  Finan- 
cial Chronicle. 

3.  Estate  for  Years  or  Life.  —  In  case 
of  estates  for  years  or  life  estates, 
always  state  age  of  tenant. 
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8.  That  there  has  been  no  necessary  litigation  or  unavoidable 
cause  of  delay  by  reason  of  any  claim  made  upon  the  estate  of  said 
deceased,  or  any  litigation  pending  in  which  the  estate  of  said 
deceased  was  interested,  except  (jtating  exceptions). 

9.  instate  any  other  matter  that  may  be  relevant.') 
(^Signature  and  Jurat  as  in  Form  No.  8805.) 


V.  Report  of  Appraiser. 

Form  No.  i  99  i  i .' 

Surrogates'  Court,  County  of  Suffolk. 
In  the  matter  of  the  appraisal  of  the  ^  Decedent  died  June  1,  igOSy 
estate  of /ohn  Doe,  deceased,  under  [      a    legal    resident    of    the 
the  acts  in  relation  to  the  taxable  j      county  of  Suffolk  and  state 
transfers  of  property.  J      of  New  York. 

Report  of  Appraiser. 

To  Hon.  John  Marshall,  Surrogate  of  Suffolk  County,  New  York: 

I,  the  undersigned  appraiser,  who  was  by  an  order  of  the  surrogate 
of  Suffolk  county,  duly  made  and  entered  on  the  tenth  day  of  June, 
jg02,  directed  to  appraise  the  property  of  said  decedent  at  its  fair 
market  value  at  the  time  of  the  transfer  thereof,  in  pursuance  of  the 
laws  in  relation  to  taxable  transfers  of  property,  do  respectfully 
report: 

First.  That  pursuant  to  chapter  908  of  the  Laws  of  1896,  as 
amended,  I  duly  took  and  subscribed  the  oath  prescribed  by  statute, 
and  filed  the  same  as  therein  provided. 

Second.  That  on  the  tenth  day  oi  July,  ig02, 1  gave  notice  by  mail,, 
postage  prepaid,  to  such  persons,  corporations,  etc.,  known  to  have, 
or  claim  an  interest,  in  any  property  of  said  decedent  subject  to  the 
payment  of  any  tax  imposed  by  said  laws,  including  the  comptroller 
of  the  state  of  New  York,  and  those  persons  and  corporations  named 
by  the  surrogate  in  his  said  order,  of  the  time  and  place  at  which  I 
would  appraise  said  property,  a  true  copy  of  which  notice,  together 
with  proof  of  mailing,  is  hereto  annexed. 

That  the  names  of  those  to  whom  I  mailed  such  notices,  properly 
addressed,  as  appears  by  proof  of  mailing,  are  as  follows: 

^Nathan  Hale,  State  Comptroller,  Albany,  Neiv  York. 

instate  names  0/  other  parties  to  whom  notices  were  sent.) 

Third.  At  the  time  and  place  in  said  notice  stated,  namely,  on  the 
tenth  day  of  August,  ig02  (and  at  other  and  subsequent  times  and 
divers  places  to  which  these  proceedings  were  regularly  adjourned), 
I  appraised  all  the  property,  real  and  personal,  of  which  the  decedent 
died  possessed,  and  subject  to  the  payment  of  said  transfer  tax,  at  its 
fair  market  value,  at  the  time  of  said  transfer,  as  follows,  namely: 

1.  New  York. — Heydecker's  Gen.  L.  &  Rev.  Stat.  (1901),  p.  1940,  c.  24,  ^ 
S31. 
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Description  of  property. 

Par  value. 
1             c. 

Fair  market  value  at  time 
of  decedent's  death. 
*                   c. 

Total 

Personal  Estate. 
(//  is  desired  that  the  appraiser  should  classify  the  property  in  the  fol- 
lowing order:  —  i,  Bonds;  2,  Stocks;  3,  Bonds  and  Mortgages  on  Real 
Estate.,  Promissory  Notes,  etc.;  4,  Cash  in  Banks;  5,  All  Other  Personal 
Property.) 


Description  of  property. 


Total 


Par  value. 
I  c. 


Fair  market  value  at  time 
of  decedent's  death. 


Real  Estate. 
(//"  the  real  estate  of  decedent  passes  by  will  or  the  statute  of  descent  to 
persons.,  or  by  will  to  corporations  or  institutions.,  exempt  by  said  acts,  do 
not  appraise  the  same.) 


Brief  description. 


Fair  market  value  at  time  of 
decedent's  death. 


Total 


Fourth,  I  further  report  that  decedent's  estate  is  subject  to  the 
following  deductions  on  account  of  debts,  claims,  expenses  of  admin- 
istration and  commissions,  as  follows: 


Debt  or  claim  of. 

Nature  of  same. 

Amount. 
$              c. 

Total 

1. 
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Fifth.  Recapitulation. 

Total  amount  of  decedent's  personal  estate $ 

Total  amount  of  decedent's  real  estate  devised 
to  persons,  corporations  or  institutions,  or 
passing  by  the  statute  of  descent  to  persons, 
other  than  such  as  are  exempt  by  said  acts. .% 

Total $ 

From  which  debts,  expenses  of  administration, 
etc.,  as  enumerated  in  the  "Fourth"  finding 
above,   are    to    be   deducted,   amountmg    to 

dh dN 

sp 'tP 

Also  any  bequests  to  those  referred  to  in  said 
act  as  "  Specifically  Exempted,"  the  aggregate 
amount  of  which  is  $ % 

Leaving  the  sum  of $ 


—  which  is  the  net  estate  transferred  by  testator's  will  (or  the  intes- 
tate laws  of  the  state),  as  follows: 


Names  a.nd  residence 
of  the  persons,  cor- 
porations or  institu- 
tions receiving  any 
property. 


Relation 
to  dece- 
dent. 


Nature  of 

interest 
(absolute  or 
otherwise). 


Total  estate  transferred  to  i  per  cent, 
class 


Value  of  property  or  interest 
transferred. 


To  I  per 
cent,  class. 


To  5  per  cent,  class. 


Real. 

Personal. 

Real. 

Personal . 

Real. 

Personal. 

Real. 

Personal . 

Real. 

Personal . 


Total  estate  transferred  to  s  per  cent,  class. 


Total  amount  of  property  transferred . 


Total  amount 
transferred. 


$  c. 


Sixth.  I  further  report  that  all  of  said  persons  interested  in  said 
estate  are  of  sound  mind,  and  of  full  age,  except  {stating  exceptions). 

Seventh.   I  further  report  that   the    following  appearances   were 
made  before  me  in  this  proceeding:   {stating  theni). 

Eighth,   I  further  report  as  follows: 

Name  of  decedent,  JoJm  Doe. 

Date  of  decedent's  death,  June  7,  \()02. 
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Decedent  was  a  resident  of  the  town  of  Riverhead,  county  of  Suf- 
folli^  state  of  New  York. 

Decedent  left  no  will. 

Letters  of  administration  were  issued  by  the  surrogate  of  the 
county  of  Suffolk  to  Richard  Roe,  whose  post-office  address  is  River- 
head.  Suffolk  county,  New  York. 

That  the  six  months  limitation  expires  on  the  first  day  ol  Decem- 
ber, i<)0"2. 

That  the  eighteen  months  limitation  expires  on  the  first  day  of 
December,  igOS. 

Ninth.  I  further  report  that  attached  hereto  is  all  the  testimony 
taken  by  me,  and  the  copies  of  all  papers  presented  to  me  in  this 
proceeding,  namely:  {specifying  theni). 

Tenth.  I  do  further  report  that  the  said  deceased  made  no  trans- 
fer of  any  property  by  deed,  grant,  bargain,  sale  or  gift  in  contem- 
plation of  death,  or  intended  to  take  effect  in  possession  or  enjoyment 
at  or  after  the  death  of  said  deceased. 

I  do  further  report  that  there  was  no  necessary  litigation,  or 
unavoidable  cause  of  delay,  by  reason  of  any  claim  made  upon  the 
•estate  of  said  deceased,  or  any  litigation  pending  in  which  the  estate 
of  said  deceased  was  interested. 

Eleventh.  I  do  further  report  {Here  set  out  any  other  matter). 

All  of  which  is  respectfully  submitted  in  duplicate  at  Riverhead,  in 
said  county  of  Suffolk,  this  tenth  day  of  September,  ig02. 

John  Jones,  Appraiser. 

{Attach  all  testimony,  exhibits  and  papers^ 


VI.  DECREE  ASSESSING  AND  FIXING  TAX.^ 

Form  No.  i  9  9 1  2  .* 

At  a  Surrogate's  Court  held  in  and  for  the  county  of  Suffolk,  at  the 
Surrogate's  office  in  Riverhead,  on  the  twenty-seventh  day  oi  June,  ig02. 

Present:  Hon.  John  Marshall,  SurrogSite. 
In  the  matter  of  the  appraisal  for  taxation  )  Decree  Assessing  and 
of  the  estate  of /<?/!«  Z>^^,  deceased.  )  Fixing  Tax. 

The  surrogate  of  the  county  of  Suffolk  having  heretofore  referred 
to  Joseph  T.  Losee,  Esq.,  appraiser  under  and  in  pursuance  of  the 
Transfer  Tax  Acts,  to  appraise  the  property  of  John  Doe,  deceased, 
and  the  said  appraiser  having  made  and  filed  his  report  in  the  office 
of  the  said  surrogate  on  the  ^5^  day  oi  June,  ig02. 

It  is  ordered  that  the  said  report  be  and  the  same  hereby  is  approved 
and  confirmed,  and  the  cash  value  of  the  property  of  said/^//«  Doe, 
deceased,  which  is  subject  to  the  tax  imposed  by  the  said  act,  and 
the  tax  to  which  the  same  is  liable,  are  hereby  assessed  and  fixed  as 
follows: 

1.  For  the  formal  parts  of  a  decree  or        2.    New    York.  —  Heydecker's   Gen. 
order  in  a    particular  jurisdiction   see     L.  &  Rev.  Stat.  (1901),  p.  1940,  c.  24,  § 
the  titles  Judgments  and  Decrees,  vol.     232. 
10,  p.  645;  Orders,  vol.  13,  p.  356. 
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Property. 


Persons  entitled  to  such  property.  Cash  yalue.  Tax 


John  Marshall^  Surrogate. 


VII.  NOTICE  BY  Surrogate  of  determination  of  Cash  values 
OF  estates  and  taxes  to  which  thet  are  liable.^ 

Form  No.  i  9  9 1  3 .' 

Surrogate' s  Court,  County  of  Suffolk. 

In  the  matter  of  the  appraisal  for  taxation  of  the  estate  of  John 
Doe,  deceased. 

To  (naming  all  parties  to  be  notified'): 

You  and  each  of  you  are  hereby  notified  that  I  have,  by  order 
made  they?rj/day  oi  June,  ig02,  assessed  and  fixed  the  cash  value 
of  such  interest,  estate,  legacy  or  property  as  you  and  each  of  you 
are  entitled  to  receive  from  or  out  of  the  estate  left  by  said  deceased 
John  Doe,  and  the  amount  of  the  tax  to  which  the  same  is  liable 
-  under  the  provisions  of  article  ten  of  an  act  entitled  "  An  Act  in 
relation  to  taxation,  constituting  chapter  24  of  the  general  laws," 
passed  May  27,  1896,  and  the  acts  amendatory  thereof,  as  follows: 

(Here  describe  each  interest  and  state  the  cash  value  thereof  and  the 
tax  thereupon.") 

Witness,  John  Marshall,  surrogate  of  Suffolk  county,  at  the  village 
of  Riverhead,  in  said  county,  this  tenth  day  oi  June,  ig02. 

(seal)  John  Marshall,  Surrogate. 

1.  For  the  formal  parts  of  a  notice  in  2.  New  York.  —  Heydecker's  Gen. 
a  particular  jurisdiction  see  the  title  L.  &  Rev.  Stat.  (1901),  p.  1940.  c.  24, 
Notices,  vol.  13,  p.  212.  §  232. 
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TRAVERSE. 

See  the  titles  ANSWERS  IN  CODE  PLEADING,  vol.  i,  43  790- 
FLEAS,  vol.  13,  p.  918. 


TREASON   AND   OTHER   CRIMES 

AGAINST  THE   SOVEREIGNTY 

OF  THE   GOVERNMENT. 

By  Harold  N.  Eldridge. 
I.  ADHERING  TO  THE  ENEMY,  317. 

II.  Conspiracy  to  assemble  Seditious  Meeting,  318. 

III.  CONSPIRACY  TO  RAISE  INSURRECTION,  319. 

1.   In  General,  319. 

3.  By  Advising  Persons  to  Resist  Execution  of  Excise  Law,  320. 

3.  By  Attempting  to  Usurp  Place  of  Member  of  Legislature,  321. 

IV.  LEVYING  WAR,  322. 

1.  Against  United  States  Government,  322. 

2.  Against  State  Government,  327.  • 

CROSS-REFERENCES. 

For  Forms  relating  to  Violation  of  Neutrality  Laws,  see  the  title 
NEUTRALITY,  vol.  13,  p.  87. 

I.  ADHERING  TO  THE  ENEMY.^ 

Form  No.  19914.^ 
(Whart.  Free.  Ind.  &  PI.  (1857),  p.  756.) 

{Commencing  as  in  Form  No.  10731)  that  on  {stating  time)  and  long 
before,  and  continually  from  thence  hitherto,  an  open  and  public 
war  was,  and  yet  is,  prosecuted  and  carried  on  between  the  United 
States  of  America  3.ndi  the  persons  exercising  the  powers  of  government 
in  France;  and  that  said  John  Doe,  late  of  the  citv  and  countv  of 
New  York,  in  the  district  and  circuit  aforesaid,  yeoman,  a  citizen  of 

1.  For  the  formal  parts  of  an  indict-        2.  United  States.  —  Rev.  Stat.  (1878), 
ment  in  a  particular  jurisdiction  see  the     §  533i> 
title  Indictments,  vol.  9,  p.  615. 
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• 

the  said  United  States,  well  knowing  the  premises,  but  not  regarding 
the  duty  of  his  allegiance,  but  as  a  traitor  against  the  said  United 
States,  and  wholly  withdrawing  the  allegiance,  fidelity  and  obedience 
which  every  citizen  of  the  said  United  States  of  right  ought  to  bear 
towards  the  government  and  people  thereof,  and  conspiring,  con- 
triving and  intending,  by  all  the  means  in  his  power,  to  aid  and 
assist  the  persons  exercising  the  powers  of  government  in  Erance, 
and  being  enemies  of  the  said  United  States,  in  the  prosecution  of 
the  said  war  against  the  said  United  States,  heretofore,  and  during 
the  said  war,  to  wit,  on  (^stating  time')  aforesaid,  and  on  divers  other 
days  and  times,  at  {stating  place),  maliciously  and  traitorously  did 
adhere  to  and  give  aid  and  comfort  to  the  said  persons  exercising 
the  said  powers  of  government  in  Erance,  then  being  enemies  of  the 
said  government  of  the  said  United  States;  and  that  in  the  prosecu- 
tion, performance  and  execution  of  his,  the  said  John  Doe's,  treason 
and  traitorous  adhering  aforesaid,  and  to  fulfil,  perfect  and  bring  the 
same  into  effect,  he,  the  said  John  Doe,  as  such  traitor  as  aforesaid, 
during  the  said  war,  to  wit,  on  {stating  time)  aforesaid,  and  on  divers 
other  days  and  times,  as  well  before  as  after  that  day,  at  {stating 
place),  with  force  and  arms,  maliciously  and  traitorously  did  con- 
spire, consult,  consent  and  agree  with  one  Samuel  Short,  one  William 
West  and  divers  other  false  traitors,  whose  names  are  to  the  jurors 
aforesaid  unknown,  to  aid  and  assist,  and  to  seduce  and  procure 
others,  citizens  of  the  said  United  States,  to  aid  and  assist  the  said 
persons  exercising  the  powers  of  government  in  Erance,  and  bemg 
enemies  to  the  United  States  as  aforesaid,  in  a  hostile  invasion  of  the 
dominions  of  the  said  United  States,  and  in  the  prosecution  of  the 
said  war  against  the  said  United  States;  a.ga.mst  {concluding  as  in  Eorm 
No.  10731). 

II.  Conspiracy  to  assemble  Seditious  Meeting.^ 

Form  No.  i  9  9  i  5  .'^ 

(Whart.  Prec.  Ind.  &  PI.  (1857),  p.  766.) 

{Commencing  as  in  Eorm  No.  10678)  thsiX.  John  Doe,  Richard  Roe, 
William  West  and  Samuel  Short,  being  seditious  and  evil  disposed 
persons,  intending  to  disturb  the  public  peace  and  to  excite  discon- 
tent and  disaffection,  and  to  excite  her  majesty's  subjects  to  hatred 

1.  For  the  formal  parts  of  an  indict-  offensive  weapons,  and  did  cause  great 
ment  in  aparticular  jurisdiction  see  the  terror  and  alarm  to  the  peaceable  and 
title  Indictments,  vol.  g,  p.  615.  well  disposed  subjects  of  her  majesty. 

2.  This  is  the  first  count  of  the  indict-  Third  Count.  —  The  third  count  is  in 
ment  in  Reg.  v.  Vincent,  9  C.  &  P.  91,  the  following  form: 

38   E.   C.    L,  48.     The  jury   found    the  "  That    the    said  John   Doe,   Richard 

defendant  not  guilty  of  conspiracy,  but  Roe,   William   West   and   Samuel  Short, 

guilty  of  attending  seditious  meetings,  being   such  persons  as  aforesaid,  and 

Second  Count.  —  The   second    count  unlawfully  and   maliciously   and  sedi- 

was  similar  to  the  first,  but  stated,  as  tiously    intending     and     devising     as 

an  overt  act  of  the  conspiracy,  that  the  aforesaid,   heretofore,   to  wit,  on,  etc., 

conspirators    assembled    at,    etc.,    on  with  force  and  arms,   at,  etc.,   unlaw- 

etc,   to  the  number  of  two  thousand  fully,  maliciously  and  seditiously  and 

and  more,  in  a  menacing  manner  with  in  a  tumuUuous  manner  did  meet  and 
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and  contempt  of  the  government  and  constitution  of  this  realm, 
heretofore,  to  wit,  on  {stating  time),  at  (stating  place),  did  conspire^ 
combine,  confederate  and  agree  together,  with  divers  other  persons- 
unknown,  unlawfully,  maliciously  and  seditiously  to  meet  and 
assemble  themselves  together,  and  to  cause  and  procure  a  great 
number  of  other  persons  unlawfully,  maliciously  and  seditiously  to 
meet  and  assemble  themselves  together  with  the  saJxd.  John  Doe^ 
Richard  Roe,  William  West  and  Samuel  Shorty  and  the  other  con- 
spirators, at  {stating place),  for  the  purpose  of  exciting  discontent 
and  disaffection  in  the  minds  of  the  liege  subjects  of  our  said  lady 
the  queen,  and  for  the  purpose  of  moving  and  exciting  the  liege 
subjects  of  our  said  lady  the  queen  to  hatred  and  contempt  of  the 
government  and  constitution  of  this  realm,  as  by  law  established,  ia 
contempt  of  {concluding  as  in  Form  No.  10678). 

III.  Conspiracy  to  raise  insurrection,  i 
1.  In  General. 

Form  No.  i  9  9  i  6 . 

(Whar.  Prec.  Ind.  &  PI.  (1857),  p.  766.) 

{Commencing  as  in  Form  No.  1067S)  that  John  Doe,  late  of  {stating 
place),  on  {stating  time),  and  on  divers  other  days  and  times,  at  {stating 
place),  did  conspire,  confederate,  combine  and  agree  together  with 
Richard  Roe  and  divers  other  evil  disposed  persons,  to  the  jurors  afore- 
said unknown,  to  raise  and  make  insurrections,  riots,  routs,  and  sedi- 
tious and  unlawful  assemblies  within  this  realm,  and  to  obstruct  the 
laws  and  government  of  this  realm,  and  to  oppose  and  prevent  their 
due  execution,  and  to  procure  and  obtain  arms  for  the  more  effectual 
carrying  into  effect  their  said  conspiracy,  confederacy,  combination 
and  agreement;  and  in  furtherance  of  the  said  conspiracy,  con- 
federacy, combination  and  agreement,  the  sz.id  John  Doe,  during  the 

assemble'  themselves  together  with  and  being  so  met  and  assembled  to 
divers  other  ill  disposed  persons,  whose  gether  for  the  purpose  aforesaid,  did 
names  are  to  the  jurors  aforesaid  un-  then  and  there  unlawfully  and  tumultu- 
known,  to  a  large  number,  to  wit,  to  ously  continue  together  with  the  said 
the  number  of  two  thousand,  in  a  for-  other  ill  disposed  persons  in  such 
midable  and  menacing  manner,  in  a  formidable  and  menacing  manner,  for 
certain  public  and  open  place  near  the  a  long  space  of  time,  to  wit,  for  the 
dwelling-houses  of  divers  liege  sub-  space  of  four  hours,  and  did  then  and 
jects  of  our  said  lady  the  queen,  there,  during  all  such  time,  by  loud 
inhabiting  therein,  for  the  purpose  and  seditious  speeches,  exclamations 
of  raising  and  exciting  discontent  and  and  cries,  raise  and  excite  such  dis- 
disaffection  in  the  minds  of  the  liege  content  and  disaffection  as  aforesaid, 
subjects  of  our  said  lady  the  queen,  and  did  thereby,  then  and  there,  cause 
and  of  exciting  the  said  subjects  to  great  terror  and  alarm  to  divers  peace- 
hatred  and  contempt  of  the  govern-  able  and  well  disposed  subjects  of  our 
ment  and  constitution  of  this  realm  said  lady  the  queen,  in  contempt,  etc., 
as  by  law  established,  and  of  moving  and  against,  etc." 

the    said    subjects    to    unlawful    and         1.  For  the  formal  parts  of  an  indict- 

seditious  opposition  and   resistance  to  ment  in   a   particular  jurisdiction   see 

the  said  government  and  constitution;  the  title  Indictments,  vol.  9,  p.  615. 
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time  aforesaid,  to  wit,  on  {stating  time),  with  force  and  arms,  to  wit, 
at  {stating  place),  together  with  the  said  Richard  Roe,  and  divers 
other  persons  to  the  said  jurors  unknown,  to  the  number  of  two 
thousand  and  more,  unlawfully,  seditiously,  riotously  and  routously 
did  assemble  and  meet  together,  armed  with  guns,  swords  and  other 
warlike  weapons,  and  remained  and  continued  so  unlawfully  and 
seditiously  assembled  and  met  together,  armed  as  aforesaid,  for  a 
long  space  of  time,  to  wit,  for  the  space  oi  forty-eight  hours  then 
next  following;  and  during  that  time  made  a  great  riot,  rout  and 
unlawful  assembly,  and  during  the  time  last  aforesaid  attacked  and 
broke  open  divers  dwelling-houses  of  divers  liege  subjects  of  our 
said  lady  the  queen,  in  the  county  aforesaid,  and  beat,  bruised, 
wounded  and  ill  treated  divers  of  the  liege  subjects  of  our  said 
lady  the  queen,  then  and  there  being  in  the  county  aforesaid,  and 
seized  and  took  from  the  said  last  mentioned  subjects  of  our  said 
lady  the  queen,  then  and  there  being  in  the  county  aforesaid,  divers 
quantities  of  arms,  to  wit,  one  hundred  guns,  swords,  and  other  war- 
like weapons,  and  therewith  then  and  there  unlawfully  and  seditiously 
armed  themselves,  against  {concluding  as  in  Form  No.  10678.). 

2.  By  Advising*  Persons  to  Resist  Execution  of  Excise  Law. 

Form  No.  i  9  9  i  7.' 

(Whar.  Prec.  Ind.  &  PI.  (1857),  p.  765.) 

{Commencing  as  in  Form  No.  10732)  that  John  Doe,  late  of  {stating 
place),  yeoman,  being  an  evil  disposed,  pernicious  and  seditious  per- 
son, and  of  a  wicked  and  turbulent  disposition,  falsely,  maliciously  and 
unlawfully  intending  and  contriving  the  peace  and  tranquillity  of  the 
United  States  of  America  to  disquiet,  molest  and  disturb,  and  as  much 
as  in  him  lay,  seditious  insurrection  and  rebellion  against  the  United 
States  to  incite,  move  and  procure,  and  to  bring  the  Constitution  and 
laws  thereof  into  danger  and  contempt,  and  in  pursuance  of  such,  his 
false,  wicked  and  unlawful  designs  he,  the  said  John  Doe,  on  {stating 
time),  at  {stating  place),  and  with  force  and  arms,  unlawfully,  mali- 
ciously and  seditiously  did  assemble,  unite,  conspire,  consult  and 
confederate  with  Samuel  Short  {and  others,  naming  them),  and  divers 
other  false  and  ill  disposed  persons  to  the  grand  inquest  as  aforesaid 
yet  unknown,  and  with  the  same  other  persons  he,  the  ^zX<\  John  Doe, 
then  and  there  treated  at  and  about  carrying  into  effect  his  said 
wicked  and  seditious  compassings,  imaginations  and  intentions,  and 
then  and  there,  with  force  and  arms,  unlawfully,  wickedly  and  sedi- 
tiously did  consult,  combine  and  confederate  with  the  persons  afore- 
said to  raise  an  insurrection  within  the  said  United  States  and  to  levy 
war  against  the  same,  to  wit,  in  the  district  aforesaid,  and  to  meet 
and  assemble  themselves  together,  in  {stating  place),  armed  in  a  like 
manner  against  the  said  United  States,   and  to   array  and   dispose 

1,  United  States. —Rev.   Stat.  (1878),     ment  against  the  whiskey  insurgents  in 
%  5334.  U.  S.  V.  Bonham,  1794.     The  case  was 

This  is  the  first  count  of  the  indict-  •  never  tried. 
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themselves  in  a  traitorous  and  hostile  manner  against  the  said  United 
States  and  in  opposition  to  the  laws  thereof,  to  wit,  in  the  county 
aforesaid,  in  the  district  aforesaid;  and  he,  the  said  John  Doe,  did 
then  and  there  openly  and  publicly,  in  pursuance  of  his  said  mali- 
cious and  seditious  views  and  intentions,  openly  and  publicly  advise 
and  recommend  to  the  citizens  of  the  said  United  States,  then  and 
there  met  and  assembled,  to  resist  and  oppose  the  execution  and 
operation  of  the  laws  of  the  said  United  States  for  collecting  a  revenue; 
contrary  to  (concluding  as  in  Form  No.  10732). 

3.  By  Attempting  to  Usurp  Place  of  Member  of 
Legislature. 

Form  No.  i  9  9  i  8 .' 

(Whar.  Prec.  Ind.  &  PI.  (1857),  p.  767.) 

{Commencing  as  in  Form  No.  10717)  that  John  Doe,  of  (stating  place), 
gefitleman,  being  an  inhabitant  of  and  residing  within  the  state  of 
Rhode  Island  and  Proi'idence  Plantations,  and  under  the  protection  of 
the  laws  of  the  said  state  of  Rhode  Island  and  Providence  Plantations, 
and  owing  allegiance  and  fidelity  to  the  said  state,  not  weighing  the 
duty  of  his  said  allegiance,  but  wickedly  and  traitorously  devising 
and  intending  the  peace  of  the  said  state  to  disturb  and  stir  up,  move 
and  excite  insurrection,  rebellion  and  war  against  the  said  state,  and 
to  subvert  and  alter  the  legislative  rule  and  government  of  the  said 
state,  and  to  usurp  the  sovereign  power  thereof,  and  to  set  up  and 
establish  a  certain  usurped  and  pretended  government  in  the  place 
of  the  true  and  rightful  government  of  the  said  state,  on  (stating  time), 
at  (stating place),  maliciously  and  traitorously,  with  force  and  arms, 
did,  with  divers  other  false  traitors,  whose  names  are  unknown  to 
the  said  jurors,  conspire,  compass,  imagine  and  intend  to  stir  up, 
move  and  excite  insurrection,  rebellion  and  war  against  the  said  state, 
and  to  subvert  and  alter  the  legislature,  rule  and  government  of  the 

1.  Rhode  Island. — Gen.  Laws  (1896),  then  and   there  held,   contrary  to  the 

c.  275,  i5  6.  duty  of  his  said  allegiance  and  fidelity, 

This  is  the  indictment  used  in  the  against,  etc.,  and  against,  etc." 
trials  arising  from  the  Dorr  insurrec-  Third  Count.  —  The  third  count  was 
tion.  the  same  as  the  first  down  to  and  in- 
Second  Count. —  The  second  count  was  eluding  "constitution  of  government 
the  same  as  the  first,  omitting  "  force  for  said  stale,"  and  then  proceeded  as 
and  arms,"  down  to  and  including  follows;  "And  being  with  divers  other 
"constitution  of  government  for  said  false  traitors,  to  the  jurors  aforesaid  as 
state,"  and  then  proceeded  as  follows:  yel  unknown,  then  and  there  assem- 
"And  being  with  divers  other  false  bled  and  met  together,  as  a  general 
traitors,  to  the  jurors  aforesaid  un-  assembly  for  said  state,  did  then  and 
known,  then  and  there  assembled  and  there  maliciously  and  traitorously  as- 
met  together,  as  a  pretended  general  sume  to  exercise  the  legislative  func- 
assenibly  of  said  state,  did  maliciously  tions  of  a  member  of  the  House  of 
and  traitorously  assume  to  exercise  the  Representatives  from  the  said  city  of 
legislative  functions  of  a  member  of  Providence,  in  the  said  pretended  gen- 
the  House  of  Representatives  from  eral  assembly  of  said  state,  and  as  such 
said  city  of  Providence,  in  said  pre-  member  did  then  and  there  vote  for  the 
tended  general  assembly  of  said  state  passage  of  divers  pretended  acts  and 
18  E.  of  F.  P.  — 21.                        331  Volume  iS. 
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said  state,  and  to  usurp  the  sovereign  power  of  the  said  state,  and  to 
set  up  and  establish  a  certain  usurped  and  pretended  government  in 
the  place  and  stead  of  the  true,  lawful  and  rightful  government  of 
the  said  state;  and  to  fulfil,  perfect  and  bring  to  effect  his  most  evil 
and  wicked  treason  and  treasonable  compassings  and  imaginations 
aforesaid,  he,  the  said  John  Doe,  did,  on  {stating  time'),  with  force  and 
arms,  at  {statitig place),  within  the  territorial  limits  of  the  said  state 
of  Rhode  Island  and  Providence  Plantations,  as  the  same  are  now 
actually  held  and  enjoyed,  not  being  duly  elected  thereto  according 
to  the  laws  of  said  state,  and  under  a  pretended  constitution  of 
government  for  said  state,  maliciously  and  traitorously  assume  to 
exercise  the  legislative  functions  of  member  of  the  House  of  Repre- 
sentatives from  the  said  city  of  Providence,  in  a  pretended  general 
assembly  of  said  state,  then  and  there  held,  contrary  to  the  duty  of 
his  said  allegiance  and  fidelity,  against  {concluding  as  in  Form  No. 
10717). 

IV.  LEVYING  WAR.i 

1.  Against  United  States  Government. 

Form  No.  19919.^ 

(Precedent  in  U.  S.  v.  Burr,  25  Fed.  Cas.  No.  14,693,  p.  87.)' 

Virginia    District.      In    the    Circuit  Court  of  the  United  States  of 
America  in  and  for  the  Fifth  Circuit  and  Virginia  District 

The  grand  inquest  of  the  United  States  of  America,  for  the  Virginia 
District,  upon  their  oath,  do  present,  that  Aaron  Burr,  late  of  the 
city  of  New  York  and  state  of  New  York,  attorney  at  law,  being  an 
inhabitant  of,  and  residing  within  the  United  States,  and  under  the 
protection  of  the  laws  of  the  United  States,  and  owing  allegiance  and 
fidelity  to  the  same  United  States,  not  having  the  fear  of  God  before 
his  eyes,  nor  weighing  the  duty  of  his  said  allegiance,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  wickedly  devising 
and  intending  the  peace  and  tranquillity  of  the  same  United  States  to 
disturb  and  stir,  move  and  excite  insurrection,  rebellion  and  war 
against  the  said  United  States,  on  the  tenth  day  of  December,  in  the 
year  of  Christ  one  thousand  eight  hundred  and  six,  at  a  certain  place 
called  and  known  by  the  name  of  Blannerhassetf s  Island,  in  the 
county  of  Wood,  and  district  of  Virginia  aforesaid,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  unlawfully,  falsely, 
maliciously  and  traitorously  did  compass,  imagine  and  intend  to 
raise  and  levy  war,  insurrection  and  rebellion  against  the  said  United 

laws  for  the  said  state,  contrary  to  the  Burr,   25    Fed.    Cas.   No.    14,693;    Res- 
duty  of  his  said  allegiance  and  fidelity,  publica  v.  Carlisle,  i  Dall.  (Pa.)  35. 
etc.,  and  against,  etc."  Overt  act  must  be  alleged.     U.  S.  v. 

1.  Bequisites  of  Indictment,  Generally.  Burr.  25  Fed.  Cas.  No.  14,693. 

—  For  the  formal   pans  of  an   indict-  2.    United  States,  —  Rev.   Stat.  (1878), 

ment  in  a  particular  jurisdiction   see  §  5331. 

the  title  Indictments,  vol.  9,  p.  615.  3.  Aaron   Burr  was  tried  under  this 

Place.  —  The    place    where   the    war  indictment  and  acquitted, 
was  levied  must  be  alleged.     U.  S.  v. 
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States,  and  in  order  to  fulfil  and  bring  to  effect  the  said  traitorous 
compa&sings,  imaginations  and  intentions  of  him,  the  said  Aaron 
Burr,  he,  the  said  Aaron  Btirr,  afterwards,  to  wit,  on  the  said  tenth 
day  of  December,  in  the  year  one  thousand  eight  hundred  and  six, 
aforesaid,  at  the  said  island  called  Biannerhassett's  Island,  as  afore- 
said, in  the  county  of  Wood  aforesaid,  in  the  district  of  Virginia 
aforesaid,  and  within  the  jurisdiction  of  this  court,  with  a  great 
multitude  of  persons,  whose  names  at  present  are  unknown  to  the 
grand  inquest  aforesaid,  to  a  great  number,  to  wit:  to  the  number 
of  thirty  persons  and  upwards,  armed  and  arrayed  in  a  warlike 
manner,  that  is  to  say,  with  guns,  swords  and  dirks,  and  other  war- 
like weapons,  as  well  offensive  as  defensive,  being  then  and  there 
unlawfully,  maliciously  and  traitorously  assembled  and  gathered 
together,  did  falsely  and  traitorously  assemble  and  join  themselves 
together  against  the  said  United  States,  and  then  and  there,  with  force 
and  arms,  did  falsely  and  traitorously,  and  in  a  warlike  and  hostile 
manner,  array  and  dispose  themselves  against  the  said  United  States, 
and  then  and  there,  that  is  to  say,  on  the  day  and  in  the  year  afore- 
said, at  the  island  aforesaid,  commonly  called  Biannerhassett's  Island, 
in  the  county  aforesaid  of  Wood,  within  the  Virginia  district  and  the 
jurisdiction  of  this  court,  in  pursuance  of  such  their  traitorous  inten- 
tions and  purposes  aforesaid,  he,-  the  said  Aaron  Burr,  with  the  said 
persons  so  as  aforesaid,  traitorously  assembled  and  armed  and 
arrayed  in  manner  aforesaid,  most  wickedly,  maliciously  and  traitor- 
ously did  ordain,  prepare  and  levy  war  against  the  said  United  States, 
contrary  to  the  duty  of  their  said  allegiance  and  fidelity,  against  the 
constitution,  peace  and  dignity  of  the  said  United  States,  and  against 
the  form  of  the  act  of  the  congress  of  the  said  United  States  in  such 
case  made  and  provided. 

And  the  grand  inquest  of  the  United  States  of  America,  for  the  Vir- 
ginia district,  upon  their  oaths  aforesaid,  do  further  present  that  the 
said  Aaron  Burr,  late  of  the  city  of  Neiv  York,  and  state  of  New 
York,  attorney  at  law,  being  an  inhabitant  of,  and  residing  within 
the  United  States,  and  under  the  protection  of  the  laws  of  the  United 
States,  and  owing  allegiance  and  fidelity  to  the  same  United  States, 
not  having  the  fear  of  God  before  his  eyes,  nor  weighing  the  duty  of 
his  said  allegiance,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  wickedly  devising  and  intending  the  peace  and  tran- 
quillity of  the  said  United  States  to  disturb,  and  to  stir,  move  and 
excite  insurrection,  rebellion  and  war  against  the  said  United  States, 
on  the  eleventh  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  six,  at  a  certain  place  called  and  known  by  the 
name  oi  Blannerhassetf  s  Island,  in  the  county  of  Wood  and  district  of 
Virginia  aforesaid,  and  within  the  jurisdiction  of  this  court,  with 
force  and  arms,  unlawfully,  falsely,  maliciously  and  traitorously  did 
compass,  imagine  and  intend  to  raise  and  levy  war,  insurrection  and 
rebellion  against  the  said  United  States;  and  in  order  to  fulfil  and 
bring  to  effect  the  said  traitorous  compassings,  imaginations 
and  intentions  of  him,  the  said  Aaron  Burr,  he,  the  said  Aaron  Burr, 
afterwards,  to  wit:  on  the  said  last  mentioned  day  oi  December,  in 
the  year  one  thousand  eight  hundred  and  six  aforesaid,  at  a  certain 
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place  commonly  called  and  known  by  the  name  of  Blannerhassetfs 
Island,  in  the  said  county  of  Wood,  in  the  district  of  Virginia  afore- 
said, and  within  the  jurisdiction  of  this  court,  with  one  other  great 
multitude  of  persons  whose  names  at  present  are  unknown  to  the 
grand  inquest  aforesaid,  to  a  great  number,  to  wit-  to  the  number  of 
thirty  persons  and  upwards,  armed  and  arrayed  in  a  warlike  manner, 
that  is  to  say,  with  guns,  swords  and  dirks,  and  other  warlike 
weapons,  as  well  offensive  as  defensive,  being  then  and  there  unlaw- 
fully, maliciously  and  traitorously  assembled  and  gathered  together, 
did  falsely  and  traitorously  assemble  and  join  themselves  together 
against  the  said  Utiited  States,  and  then  and  there,  with  force  and 
arms,  did  falsely  and  traitorously,  and  in  a  warlike  and  hostile  man- 
ner, array  and  dispose  themselves  against  the  said  United  States,  and 
then  and  there,  that  is  to  say,  on  the  day  and  in  the  year  last  men- 
tioned, at  the  island  aforesaid,  in  the  county  of  JVood  aforesaid,  in 
the  Virginia  district,  and  within  the  jurisdiction  of  this  court,  in  pur- 
suance of  such  their  traitorous  intentions  and  purposes  aforesaid, 
he,  the  said  Aaron  Burr,  with  the  said  persons  so  as  aforesaid 
traitorously  assembled,  and  armed  and  arrayed  in  manner  aforesaid, 
most  wickedly,  maliciously  and  traitorously  did  ordain,  prepare  and 
levy  war  against  the  said  United  States,  and  further  to  fulfil  and 
carry  into  effect  the  said  traitorous  compassings,  imaginations 
and  intentions  of  him,  the  said  Aaron  Burr,  against  the  said  United 
States,  and  to  carry  on  the  war  thus  levied  as  aforesaid  against  the 
said  United  States,  the  %di\d  Aaron  Burr,  with  the  multitude  last  men- 
tioned, at  the  island  aforesaid,  in  the  said  county  of  Wood,  within 
the  Virginia  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  did  array  themselves  in  a  warlike  manner,  with  guns  and  other 
weapons,  offensive  and  defensive,  and  did  proceed  from  the  said 
island  down  the  river  Ohio,  in  the  county  aforesaid,  within  the  Vir- 
ginia district  and  within  the  jurisdiction  of  this  court,  on  the  said 
eleventh  day  of  December,  in  the  year  one  thousand  eight  hundred  and 
six  aforesaid,  with  the  wicked  and  traitorous  intention  to  descend 
the  said  river  and  the  river  Mississippi,  and  by  force  and  arms 
traitorously  to  take  possession  of  a  city  commonly  called  New 
Orleans,  in  the  territory  of  Orleans,  belonging  to  the  United  States, 
contrary  to  the  duty  of  their  said  allegiance  and  fidelity,  against  the 
constitution,  peace  and  dignity  of  the  said  United  States,  and  against 
the  form  of  the  act  of  the  congress  of  the  United  States  in  such  case 
made  and  provided. 

Hay,  Attorney  for  the  United  States, 
for  the  Virginia  District. 
Indorsed:  A  true  bill. 

John  Randolph. 
Form  No.  19920.' 
(Precedent  in  Fries's  Case,  Whart.  St.  Tr.  610,  9  Fed.  Cas.  No.  5,127.)* 

1.  United  States.  —  Rev.  Stat.  (1878),  nay.     Under  this  indictment  a  verdict 
§  5131.  of  guilty  was  rendered  against  the  de- 

2.  This  was   the  second    indictment  fendant  and  he  was   sentenced   to  be 
against   John    Fries,    the    first    having  hanged. 

been  withdrawn   by  the  district  attor- 
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In  the  Circuit  Court  of  the  United  States,  in  and  for  the  District  of 
Pennsylvania,  of  May  sessions,  in  the  year  of  our  Lord  one  thousand 
sez'en  hundred  and  ninety-nine. 

District  of  Pennsylvania,  ss.  The  grand  inquest  of  the  United  States 
of  America,  in  2LVid.iox  'Oa^  Pennsylvania  district,  upon  their  respec- 
tive oaths  and  affirmations,  do  present  that  John  Fries,  late  of  the 
county  of  Bucks,  in  the  state  and  district  of  Pennsylvania,  yeoman, 
owing  allegiance  to  the  United  States  of  America,  wickedly  devising, 
and  intending  the  peace  and  tranquillity  of  the  said  United  States  to 
disturb  and  to  prevent  the  execution  of  the  laws  thereof  within  the 
same,  to  wit,  a  law  of  the  said  United  States  entitled  "An  act  to 
provide  for  the  valuation  of  lands  and  dwelling-houses,  and  the 
enumeration  of  slaves  within  the  United  States,"  and  also  a  law  of 
the  said  United  States  entitled  "An  act  to  lay  and  collect  a  direct 
tax  within  the  United  States,"  on  the  1th  day  of  March,  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  tiinety-nine,  in  the  county 
of  Northampton,  in  the  state  and  district  aforesaid,  and  within 
the  jurisdiction  of  this  court,  wickedly  and  traitorously  did  intend 
to  levy  war  against  the  said  United  States,  within  the  same,  and  to 
fulfil  and  bring  to  effect  the  said  traitorous  intention  of  him,  the 
%2\di  John  Fries,  he,  the  said  _/(?//«  Fries,  afterwards,  that  is  to  say,  on 
the  said  seventh  day  of  March,  in  the  said  year  of  our  Lord  oie 
thousand  seven  hundred  and  ninety-nine,  in  the  said  state,  district 
and  county  aforesaid,  and  within  the  jurisdiction  of  this  court,  with 
a  great  multitude  of  persons,  whose  names  are  to  the  said  grand 
inquest  unknown,  to  a  great  number,  to  wit,  to  the  number  of  one 
hundred  persons,  and  upwards,  armed  and  arrayed  in  a  warlike  man- 
ner, that  is  to  say,  with  guns,  swords,  and  other  warlike  weapons 
as  well  offensive  and  defensive,  being  then  and  there  unlawfully  and 
traitorously  assembled,  did  traitorously  assemble  and  combine 
against  the  said  United  States,  and  then  and  there,  with  force  and 
arms,  wickedly  and  traitorously,  and  with  the  wicked  and  traitorous 
intention  to  oppose  and  prevent,  by  means  of  intimidation  and  vio- 
lence, the  execution  of  the  said  laws  of  the  said  United  States,  within 
the  same,  did  array  and  dispose  themselves  in  a  warlike  and  nostile 
manner  against  the  said  Utiited  States,  and  then  and  there,  with  force 
and  arms,  in  pursuance  of  such  of  their  traitorous  intention,  he,  the 
%d\di  John  Fries,  vi'xx!^  the  said  persons  so  as  aforesaid,  traitorously 
assembled,  armed  and  arrayed  in  manner  aforesaid,  wickedly  and 
traitorously  did  levy  war  against  the  said  United  States. 

And  further  to  fulfil  and  bring  to  effect  the  said  traitorous  inten- 
tion of  him,  the  said  John  Fries,  and  in  pursuance  and  in  execution 
of  the  said  wicked  and  traitorous  combination  to  oppose,  resist  and 
prevent  the  said  laws  of  the  United  States  from  being  carried  into 
execution,  in  the  state  and  district  aforesaid,  he,  the  sdiid  John  Fries, 
afterwards,  to  wit:  on  the  seventh  day  of  March,  in  the  said  year  of 
our  Lord  one  thousand  seven  hundred  and  ninety-nine,  in  the  state, 
district  and  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  with  the  said  persons,  whose  names  to  the  grand  inquest  afore- 
said are  unknown,  did  wickedly  and  traitorously  assemble  against 
the  said  United  States,  with  the  avowed  intention  by  force  of  arms 
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and  intimidation,  to  prevent  the  execution  of  the  said  laws  of  the 
said  United  States,  within  the  same;  and  in  pursuance  and  execution 
of  such  their  wicked  and  traitorous  combination  and  intention  he, 
the  said  John  Fries,  then  and  there,  with  force  and  arms,  with  the 
said  persons  to  a  great  number,  to  wit,  the  number  of  one  hundred 
persons  and  upwards,  armed  and  arrayed  in  a  warlike  manner,  that 
is  to  say,  with  guns,  swords  and  other  warlike  weapons,  as  well 
offensive  as  defensive,  being  then  and  there  unlawfully  and  traitor- 
ously assembled,  did  wickedly  and  traitorously  resist  and  oppose  the 
marshal  of  the  said  United  States  in  and  for  the  said  Pennsylvania 
district  in  the  execution  of  the  duty  of  his  office  of  marshal  afore- 
said, and  then  and  there,  with  force  and  arms,  with  the  said  great 
multitude  of  persons,  so  as  aforesaid  unlawfully  and  traitorously 
assembled,  and  armed  and  arrayed  in  manner  aforesaid,  he,  the  said 
John  Fries,  wickedly  and  traitorously  did  oppose  and  resist,  and 
prevent  the  said  marshal  of  the  said  United  States  from  executing 
the  lawful  process  to  him  directed  and  delivered  against  sundry  per- 
sons, inhabitants  of  the  county  aforesaid  and  district  aforesaid,  and 
charged  upon  oath  before  the  judge  of  the  District  Court  of  the 
said  United  States,  for  the  said  district,  with  having  entered  into  a 
conspiracy  to  prevent  the  execution  of  the  said  law  of  the  Ujiited 
States  entitled  "An  act  to  lay  and  collect  a  direct  tax  within  the 
United  States,"  which  process,  duly  issued  by  the  said  judge  of  the 
said  District  Court  of  the  district  aforesaid,  the  said  marshal  of 
the  said  United  States  then  and  there  had  in  his  possession,  and  was 
then  and  there  proceeding  to  execute  as  bylaw  he  was  bound  to  do; 
and  so  the  said  grand  inquest,  upon  their  respective  oaths  and 
affirmations  aforesaid,  do  say  that  the  said  John  Fries,  in  manner 
aforesaid,  as  much  as  in  him  lay,  wickedly  and  traitorously  did  pre- 
vent by  means  of  force  and  intimidation  the  execution  of  the 
said  laws  of  the  said  United  States,  in  the  said  state  and  district  of 
Pennsylvania. 

And  further  to  fulfil  and  bring  to  effect  the  said  traitorous  inten- 
tion of  him,  the  said  John  Fries,  and  in  pursuance  and  in  execution 
of  the  said  wicked  ahd  traitorous  combination  to  oppose,  resist  and 
prevent  the  execution  of  the  said  laws  of  the  said  United  States,  in 
the  state  and  district  aforesaid,  he,  the  said  John  Fries,  afterwards, 
to  wit,  on  the  said  sei>enth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-nine,  in  the  state,  district  and 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  with  the 
said  persons  whose  names  to  the  grand  inquest  aforesaid  are 
unknown,  did  wickedly  and  traitorously  assemble  against  the  said 
United  States  with  the  avowed  intention,  by  means  of  force  and 
intimidation,  to  prevent  the  execution  of  the  said  laws  of  the  said 
United  States,  in  the  state  and  district  aforesaid,  and  in  pursuance 
and  in  execution  of  such  their  wicked  and  traitorous  combination 
and  intention,  then  and  there  in  the  state,  district  and  county  afore- 
said, and  within  the  jurisdiction  of  this  court,  with  force  and  arms, 
with  a  great  multitude  of  persons,  to  wit,  the  number  of  one  hundred 
persons  and  upwards,  armed  and  arrayed  in  a  warlike  manner,  that 
is  to  say,  with  guns,    swords  and   other  warlike  weapons,  as  well 
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offensive  as  defensive,  being  then  and  there  unlawfully  and  traitor- 
ously assembled,  he,  the  S2i\d  John  Fries,  did  traitorously,  with  force 
and  arms,  against  the  will  of  the  said  marshal  of  the  said  United 
States  in  and  for  the  district  aforesaid  liberate  and  take  out  of  his 
custody  sundry  persons  by  him  before  that  time  arrested,  and  in  his 
lawful  custody  then  and  there  being,  by  virtue  of  lawful  process 
against  them  issued  by  the  said  judge  of  the  District  Court  of  the 
said  United  States  for  the  said  Pennsylvania  district,  on  a  charge  upon 
oath  of  a  conspiracy  to  prevent  the  execution  of  the  said  law  of  the 
Sdi\f\  United  States  entitled  "An  act  to  lay  and  collect  a  direct  tax 
within  the  United  States;"  and  so  the  grand  inquest  aforesaid,  upon 
their  respective  oaths  and  affirmations  aforesaid,  do  say  that  the 
sdad  John  Fries,  as  much  as  in  him  lay,  did  then  and  there,  in  pursu- 
ance and  in  execution  of  the  said  wicked  and  traitorous  combination 
and  intention,  wickedly  and  traitorously,  by  means  of  force  and 
intimidation,  prevent  the  execution  of  the  said  law  of  the  said  United 
States,  entitled  "An  act  to  provide  for  the  valuation  of  lands  and 
dwelling-houses,  and  the  enumeration  of  slaves,  within  the  United 
States,"  and  the  said  law  of  the  said  United  States,  entitled  "An  act 
to  lay  and  collect  a  direct  tax  within  the  United  States,"  in  the  state 
and  district  aforesaid,  contrary  to  the  duty  of  his  said  allegiance, 
against  the  constitution,  peace  and  dignity  of  the  said  United  States, 
and  also  against  the  form  of  the  act  of  congress  of  the  said  United 
States  in  such  case  made  and  provided. 

William  Rawle,  Attorney  of  the  United  States 
for  the  Pennsylvania  District. 

2.  Ag-ainst  State  Government. 

Form  No.  1992  i.' 

{Commencing  as  in  Form  No.  10699)  that  John  Doe,  of  {stating 
place),  yeoman,  on  {stating  time),  at  {stating  place),  in  the  county  afore- 
said, he,  the  said  John  Doe,  being  a  person  then  and  there  abiding 
within  the  state  and  commonwealth  aforesaid,  and  deriving  protec- 
tion from  the  laws  of  the  same,  and  then  and  there  owing  allegiance 
and  fidelity  to  the  said  state  and  commonwealth,  and  being  then  and 
there  a  member  thereof,  not  regarding  the  duty  of  his  said  allegiance 
and  fidelity,  but  wickedly  devising  and  intending  the  peace  and 
tranquillity  of  the  said  state  and  commonwealth  to  disturb  and 
destroy,  on  {stating  time),  at  {stating place),  did  then  and  there  unlaw- 
fully, maliciously  and  traitorously  conspire  to  levy  war  against  the 
said  state  and  commonwealth;  and  to  fulfil  and  bring  to  effect  the  said 
traitorous  compassings,  intentions  and  conspirings  of  him,  the 
said  John  Doe,  he,  the  said  John  Doe,  afterward,  that  is  to  say,  on 
{stating  time),  at  {stating  place),  with  a  great  multitude  of  other  per- 
sons, whose  names  are  to  the  jurors  aforesaid  as  yet  unknown,  to 
the  number  of  one  hundred  diVid  upward,  armed  and  arrayed  in  a  war- 

1.  Massachusetts.  —  Rev.  Laws  (1902),  dictment  set  out  in  Davis's  Prec.  (1831), 
c.  2o5,  §  I.  p.    252,  and  Whar.    Prec.    Ind.   &   PI. 

This  is  substantially  the  form  of  in-    (1857),  p.  767- 
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like  manner,  that  is  to  say,  with  guns,  swords  and  other  warlike 
weapons,  as  well  offensive  as  defensive,  being  then  and  there  unlaw- 
fully, maliciously  and  traitorously  assembled  and  gathered  together, 
did  falsely,  maliciously  and  traitorously  assemble,  combine,  conspire 
and  join  themselves  together  against  the  said  state  and  common- 
wealth, and  then  and  there,  with  force  and  arms,  did  wickedly, 
falsely,  maliciously  and  traitorously,  and  in  a  warlike  and  hostile 
manner,  array  and  dispose  themselves  against  the  said  state  and 
commonwealth,  and  then  and  there,  in  pursuance  of  such  their 
malicious  and  traitorous  intentions,  conspirings  and  purposes,  he, 
the  said  John  Doe,  and  the  said  other  persons  to  the  jurors  aforesaid 
unknown,  so  as  aforesaid  traitorously  assembled,  armed  and  arrayed 
in  manner  aforesaid,  most  wickedly,  maliciously  and  traitorously  did 
ordain,  prepare' and  levy  public  war  against  the  said  state  and  corn- 
wealth,  contrary  to  the  duty  of  the  allegiance  of  the  said  John  Doe, 
against  {concluding  as  in  E'orm  No.  10699). 
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(i)  Ifi  General,  334. 

(a)  And  Breaking  Gate,  Spoiling  or  Converting 
Things  Growing  with  Aid  of  Cattle, 
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I.  COMPLAINT,  DECLARATION  OR  PETITION. 
1.  In  General.^ 


1.  Beqaisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244;  Peti- 
tions, vol.  13,  p.  887. 

Time —  Generally.  —  At  common  law, 
the  time  when  the  trespass  was  com- 
mitted must  be  alleged.  Andrews 
V.  Thayer,  40  Conn.  156;  Rucker  v. 
M'Neely,  4  Blackf.  (Ind.)  179;  Terpen- 
ning  V.  Gallup,  8  Iowa  74;  Allen  v. 
Archer, 49  Me.  346;  Kendall  v.  Bay  State 
Brick  Co.,  125  Mass.  532;  Powell  v. 
Bagg,  15  Gray  (Mass.)  507;  Knapp 
V.  Slocomb,  9  Gray  (Mass.)  73;  Folgerz/. 
Fields,  12  Cush.  (Mass.)  93;  Benson  v. 
Swift,  2  Mass.  50;  Glenn  v.  Garrison, 
17  N.  J.  L.  i;  Dubois  v.  Beaver,  25  N. 
Y.  123;  Richardson  v.  Northrup,  66 
Barb.  (N.  Y.)  85;  Sanders  v.  Palmer, 
I  McCord  L.  (S.  Car.)  166. 

In  Massachusetts,  under  the  pro- 
vision of  the  practice  act  that  no  aver- 
ment need  be  made  of  which  the  law 
does  not  require  proof,  if  the  plaintifif 
relies  upon  a  single  trespass  no  time 
need  be  alleged.  Kendall  v.  Bay  State 
Brick  Co.,  125  Mass.  532;  Knapp  v. 
Slocomb,  9  Gray  (Mass.)  73. 

Trespasses  on  Several  Days.  —  At 
common  law,  in  order  to  enable  the 
plaintiff  to  prove  trespasses  on  more 
than  one  day,  it  is  necessary,  if  the 
trespass  is  in  its  nature  capable  of  con- 
tinuance, to  allege  that  it  was  con- 
tinued from  a  day  named  to  another 
day,  which  is  called  alleging  a  trespass 
with  a  continuendo;  or,  if  the  tres- 
passes are  of  a  kind  which,  when  once 
done,  are  completed  and  cannot  be 
continued,  to  allege  that  the  defendant 
committed  them  on  divers  occasions  and 
times  between  a  day  named  and  another 
day.  Brady  v.  Bronson,  45  Cal.  640; 
Rucker  v.  M'Neely,.  4  Blackf.  (Ind.) 
179;  Kendall  v.  Bay  State  Brick  Co.. 
125  Mass.  532;  Powell  v.  Bagg,  15 
Gray  (Mass.)  507;  Folger  v.  Fields,  12 
Cush.  (Mass.)  93;  Pierce  v.  Pickens, 
16  Mass.  470;  Benson  v.  Swift.  2  Mass. 
50;  Gilbert  v.  Kennedy,  22  Mich.  5; 
Cheswell  v.  Chapman,  42  N.  H.  47; 
Cooper  V.  Taylor,  15  N.  J.  L.  455;  Du- 
bois V.  Beaver,  25  N.  Y.  123;  Richard- 
son V.  Northrup,  66  Barb.  (N,  Y.)  85; 
Haak  v.  Breidenbach,  3  S.  &  R.  (Pa.) 


204;  Sanders  v.  Palmer,  i  McCord  L. 
(S.  Car.)  166;  Burnham  v.  Call,  2  Utah 
433;  Myrick  v.  Downer,  18  Vt.  360; 
Manchester  v.  Vale,  i  Saund.  24;  But- 
ler V.  Hedges,  i  Lev.  210;  Brook  v. 
Bishop,  7  Mod.  152;  Michell  v.  Neale, 
2  Cowp.  828;  Monckton  v.  Pashley,  2 
L.  Raym.  974;  Fontleroy  v.  Aylmer, 
I  Ld.  Raym.  239. 

With  Force  and  Arms.  —  At  common 
law,  it  is  usual  to  allege  that  the  tres- 
pass was  committed  with  force  and 
arms,  or  vi  et  armis.  Little  Rock,  etc.. 
R.  Co.  V.  Dyer,  35  Ark.  360;  Jackson  v. 
Dines,  13  Colo.  90;  Griffin  v.  Gilbert, 
28  Conn.  493;  Bishop  v.  Lyman,  6  N.  H. 

268;   P 'x  V.  Bogan,  2  McCord  L.  (S. 

Car.)  386;  Proutyz/.  Mather,  49  Vt.  415; 
Waterman  v.  Hall,  17  Vt.  128;  Higgins 
V.  Hayward,  5  Vt.  73;  Winslow  v.  Beal, 
6  Call  (Va.)  44.  But  it  has  long  been 
well  settled  that  the  omission  of  such 
an  allegation  is  a  mere  formal  defect,  of 
which  advantage  can  be  taken  only  by 
special  demurrer.  Griffin  v.  Gilbert,  28 
Conn.  493;  Heimer  v.  Wilcox,  i  Ind. 
29;  Buntin  v.  Duchane,  i  Blackf.  (Ind.) 
56;  Febes  v.  Tiernan,  i  Mont.  179; 
Bishop  B.  Lyman,  6  N.  H.  268;  Prouty 
V.  Mather,  49  Vt.  415;  Higgins  v.  Hay- 
ward,  5  Vt.  73;  Winslow  V.  Beal,  6  Call 
(Va.)  44.  And  in  any  event  it  need  not 
be  alleged  in  terms  that  the  injury  was 
done  vi  et  armis.  Little  Rock,  etc.,  R. 
Co.  •<■'.  Dyer,  35  Ark.  360. 

In  Herndon  v.  Bartlett,  4  Port.  (Ala.) 
481,  it  was  held  that  the  words  "with 
force  and  arms  "  were  a  sufficient  sub- 
stitute for  the  word  "unlawfully." 

Against  the  Peace.  —  Although  it  is 
usual  to  allege  that  the  trespass  was 
committed  against  the  peace,  yet  the 
omission  of  such  an  allegation  is  a 
mere  formal  defect,  of  which  advan- 
tage can  be  taken  only  by  special  de- 
murrer. Griffin  v.  Gilbert,  28  Conn. 
493;  Jackson  v.  Dines,  13  Colo.  90; 
Waterman  v.  Hall,  17  Vt.  128;  Higgins 
V.  Hayward,  5  Vt.  73. 

Damages  —  Generally,  —  Under  a  gen- 
eral allegation  of  damages,  the  plaintiff 
may  recover  for  whatever  injuries 
naturally  resulted  from  the  acts  com- 
plained of.  Anonymous,  Minor  (Ala.) 
52;  Sherman  v.  Dutch,  16  111.  283;  Tea- 
garden  V  Hetfield,  11  Ind.  522;  Pas- 
cal V.  Ducros,  8  Rob.  (La.)  112;  Burson 
V.  Cox,  6  Baxt.  (Tenn.)  360. 
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Form  No.  19922.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  414.) 
{Commencing  as  in  Form  No.  693^)  of  a  plea  of  trespass.  For  that 
the  said  Richard  Roe  on  the  {stating  time),  with  force  and  arms,  etc., 
{Here  state  the  trespasses  according  to  the  facts),  and  other  wrongs  to 
the  said  John  Doe  then  and  there  did,  against  the  peace  of  our  said 
lord  the  king,  and  to  the  damage  of  the  said  John  Doe  (concluding  as 
in  Form  No.  6934). 

2.  For  Breaking-  and  Entering:  Close.^ 


special.  —  But  if  the  plaintiff  seeks  to 
recover  in  respect  of  any  special  or 
peculiar  damages  resulting  from  the 
trespass,  and  of  which  the  trespass  was 
the  moving  or  efficient  cause,  such 
damages  must  be  specially  shown. 
Mallory  v.  Thomas,  98  Cal.  644;  Sher- 
man V.  Dutch,  16  111.  283;  Teagarden  v. 
Hetfield,  11  Ind.  522;  Shafer  v.  Smith, 
7  Har.  &  J.  (Md.)67;  Knapp  z/.  Slocomb, 
9  Gray  (Mass.)  73;  Lowry  v.  Russell,  8 
Pick.  (Mass.)  360;  Gilbert  v.  Kennedy, 
22  Mich.  117;  Macy  v.  Carter,  67  Mo. 
App.  323;  Burson  v.  Cox,  6  Baxt. 
(Tenn.)  360. 

1.  See,  generally,  supra,  note  i,  p. 
332. 

2.  Bequisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  See,  supra,  note 

I.  p.  332. 

Breaking  and  Entering.  — That  the  de- 
fendant broke  and  entered  the  plain- 
tiff's close  must  be  alleged.  Griffin  v. 
Gilbert,  28  Conn.  493;  Sawyer  v.  Good- 
win, 34  Me.  419;  Morrell  v.  Chicago, 
etc.,  R.  Co.,  49  Minn.  526;  Prouty  v. 
Mather,  49  Vt.  415.  But  there  is  no 
rule  requiring  the  injury  to  be  de- 
scribed exclusively  by  those  terms: 
any  language  which  imputes  a  forcible 
and  unlawful  entiy  upon  the  land  is 
sufficient.  Griffin  v.  Gilbert,  28  Conn. 
493;  Prouty  V.  Mather,  49  Vt.  415. 

Forcibly.  —  In  Massachusetts,  under 
the  practice  act,  it  should  be  alleged 
that  the  defendant  forcibly  broke  and 
entered  the  plaintiff's  close.  But  the 
omission  of  the  word  "forcibly"  is  a 
defect  curable  by  amendment.  Wilcox 
V.  Conway,  115  Mass,  561. 

In  Montana,  under  the  code,  it  is  not 
necessary  to  allege  that  the  breaking 
and  entering  was  forcible.  Febes  v. 
Tiernan,  i  Mont.  179. 

Interest  of  Plaintiff  in  Property.  —  In 
the  absence  of  statute,  it  must  be  al- 
leged that  the  close  trespassed  upon 
was  in  the  possession  of  the  plaintiff  at 


the  time  of  such  trespass.  McDonald 
V.  Bear  River,  etc.,  Water,  etc.,  Co., 
13  Cal.  220;  McClellan  v.  Hurd,  21 
Colo.  197;  Parker  v.  Hotchkiss,  25 
Conn.  321;  Wetmore  v.  Robinson, 
2  Conn.  529;  Hunter  v.  Lank,  i  Harr. 
(Del.)  10;  Atlantic,  etc.,  R.  Co.  v.  Fuller, 
48  Ga.  423;  Halligan  &.  Chicago,  etc., 
R.  Co.,  15  111.  558;  Fitzpatrick  v.  Geb- 
hart,  7  Kan.  35;  Meehan  v.  Edwards, 
92  Ky.  574;  Duzan  v,  Ferguson,  (Ky. 
i886)  I  S.  W.  Rep.  539;  Bascom  v. 
Dempsey,  143  Mass.  409;  Moon  v. 
Avery,  42  Minn.  405;  More  v.  Perry, 
61  Mo.  174;  Robertson  v.  Cleveland, 
etc.,  Mineral  Land  Co.,  70  Mo.  App. 
262;  Yorgensen  v.  Yorgensen,  6  Neb. 
383;  Smith  V.  Wilson,  i  Dev.  &  B.  L. 
(18  N.  Car.)  40;  Casey  v.  Mason.  8 
Okla.  665;  Stahl  v.  Grover,  80  Wis. 
650;  Watry  v.  Hiltgen,  16  Wis.  516. 
But  possession  is  sufficiently  shown  by 
an  allegation  that  the  defendant  broke 
and  entered  the  close  of  the  plaintiff. 
Larkin  v.  Taylor,  5  Kan.  433.  Or  that 
the  plaintiff  is  the  owner  of  the  close. 
Renshaw  v.  Lloyd,  50  Mo.  368;  Bell  v. 
Clark,  30  Mo.  App.  224;  Hammontree 
V.  Huber,  39  Mo.  App.  326;  Gulf,  etc.. 
R.  Co.  V.  Harmonson,  (Tex.  Civ.  App. 
1893)  22  S.  W.  Rep,  764;  Leihy  v.  Ash- 
land Lumber  Co.,  49  Wis.  165. 

In  Casey  v.  Mason,  8  Okla.  665.  it 
was  held  that  one  may  maintain  tres- 
pass for  injury  to  his  possession  only 
when  he  is  in  the  actual  possession  and 
so  alleges,  or  where  he  is  the  owner  of 
the  fee,  and  further  shows  by  his  peti- 
tion that  the  land  is  unoccupied  and 
the  plaintiff  has  the  constructive  pos- 
sion  thereof. 

Description  of  Close  —  Generally.  —  At 
common  law,  it  is  not  necessary  to 
state  the  name  of  the  close  or  its  abut- 
tals, although  it  is  advisable  to  do  so 
in  order  to  avoid  the  necessity  of  a 
new  assignment  in  case  the  defendant 
pleads /i^^r«OT  tenementwn .     i  Chit.  PI. 
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a.  At  Common  Law. 

(1)  In  General. 

(a)  And  Breaking  Gate,  Spoiling  or  Converting  Things  Growing  with 
Aid  of  Cattle,  Destroying  Fence  and  Erecting  Stalls. 

Form  No.  19923.' 

(Oliver's  Prec.  (2d  ed.)  563.) 

(^Commencement  as  in  Form  No.  69.^.0)  in  a  plea  of  trespass,  for  that 
the  said  /oAn  Doe,  on  {stating  time),  and  on  other  days  and  times 
between  that  day  and  the  day  of  the  purchase  of  this  writ,  with 
force  and  arms,  broke  and  entered  the  plaintiff's  close,  situate  in 
(describe  it  particularly  to  avoid  a  new  assignment),  and  then  and  there 
forced  and  broke  open,  damaged  and  spoiled  a  gate  of  the  plaintiff 
of  great  value,  viz.,  of  the  value  of  (stating  value),  then  standing  in 
the  said  close,  and  the  locks,  staples  and  hinges  of  the  said  plaintiff, 
of  great  value,  viz.,  of  the  value  of  (stating  value),  affixed  to  the  said 


364;  Sullivan  v.  Clements,  i  Colo.  261; 
Shipler  v.  Isenhower,  27  Ind.  36;  Larkin 
V.  Taylor,  5  Kan.  441;  Noyes  v.  Colby, 
30  N.  H.  143;  Whitaker  v.  Forbes,  68 
N.  Car.  228;  Manning  v.  M'Donnell, 
3  Brev.  (S.  Car.)  15;  Hooker  z/.  Hicock, 
2  Aik.  (Vt.)  173;  McDodrill  v.  Pardee, 
etc.,  Lumber  Co.,  40  W.  Va.  564. 

It  is  sufficient  to  allege  that  the  de- 
fendant broke  and  entered  the  close, 
freehold,  fences  and  fields  of  the  plain- 
tiff situated  in  said  county  of  Morgan. 
Shipler  v.  Isenhower,  27  Ind.  36.  Or 
to  describe  the  land  as  the  land  of  the 
plaintiff  in  Jackson  county.  Larkin  v. 
Taylor,  5  Kan.  441. 

Under  Statute.  —  In  some  states,  the 
common-law  rule  as  regards  descrip- 
tion of  the  plaintiff's  close  has  been 
changed  by  statute,  and  in  those  states 
the  close  must  be  described  with  a  rea- 
sonable degree  of  certainty.  Smethurst 
V.  Journey,  1  Houst.  (Del.)  196;  Foley 
V.  McCarthy,  157  Mass.  474;  Leather- 
bee  V.  Barrett,  152  Mass.  532;  Hall  :'. 
Mayo,  97  Mass.  416;  Forbush  v.  Lom- 
bard, 13  Met.  (Mass.)  109;  McDodrill  v. 
Pardee,  etc.,  Lumber  Co.,  4oW.Va.  564. 

In  Massachusetts,  the  place  of  the  al- 
leged trespass  must  be  designated  in 
the  declaration  by  name,  boundaries 
or  other  sufficient  description.  Mass. 
Rev.  Laws  (1902).  c.  173,  §  8. 

In  Sawyer  v.  Ryan,  13  Met.  (Mass.) 
144,  it  was  held  that  the  words  "  dwell- 
ing-house" of  the  plaintiff,  in  "  his  oc- 
cupation." showed  a  good  description 
.  by  name. 

Matters  of  A.pg^ayation  —  Generally.  — 
All  acts  of  trespass  done  by  the  defend- 


ant subsequent  to  the  main  act  of  break- 
ing and  entering  are  in  aggravation  of 
the  principal  injury,  and  may  be  al- 
leged for  the  purpose  of  affecting  and 
enhancing  the  damages.  Lambw.  Har- 
baugh,  105  Cal.  6S0;  Razzo  v.  Varni, 
81  Cal.  289;  Rico  V.  Colimas,  32  Cal. 
578;  Barnum  v.  Vandusen,  16  Conn. 
200;  Holly  V.  Brown,'  14  Conn.  255; 
Reed  v.  Peoria,  etc.,  R.  Co.,  18  111. 
403;  Donohue  v.  Dyer.  23  Ind.  521; 
Knapp  V.  Slocomb,  g  Gray  (Mass.)  73; 
Robbins  v.  Sawyer,  3  Gray  (Mass.)  375; 
Merriam  w.  Willis  10  Allen  (Mass.)  118; 
Fames  v.  Prenti'.e,  8  Cush.  (Mass.)  337; 
Ropps  V.  Barker,  4  Pick.  (Mass.)  239; 
Brown  v.  Lake,  29  Ohio  St.  64. 

How  Set  Out.  —  It  is  sufficient  to  de- 
clare in  trespass  for  breaking  and  en- 
tering a  house,  damaging  the  goods 
and  chattels  and  wrenching  and  forcing 
open  the  doors,  without  specifying  the 
goods  and  chattels  damaged  or  the 
number  of  doors  forced  open.  The 
essential  matter  of  the  action  is  the 
breaking  and  entering  of  the  house  and 
the  rest  merely  aggravation.  Cham- 
berlain V.  Greenfield,  3  Wils.  (C.  PI.) 
292.  And  it  is  unnecessary,  where  tim- 
ber is  cut  and  carried  off  the  plaintiff's 
land,  to  allege  the  value  of  such  tim- 
ber. Kolk  V.  Bankhead,  18  Tex.  228. 
And  in  trespass  for  breaking  plaintiff's 
close  and  cutting  and  taking  away  his 
grain,  grass,  wood  and  hay,  etc.,  it  is 
not  necessary  to  allege  the  quantity 
of  each  article.  Van  Dyk  v.  Dodd,  6 
N.  J.  L.  129. 

1.  See,  generally,  supra,  note  2,  p. 
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gate,  and  with  which  the  same  was  locked  and  fastened ;  and  with 
feet  in  walking,  trod  down,  trampled  upon  and  spoiled  the  grass  and 
corn  of  the  plaintiff  of  great  value,  viz.,  of  the  value  of  {stating  value), 
there  then  growing;  and  with  cattle,  viz.,  horses,  cows,  oxen  and 
sheep,  ate  up  and  depastured  the  grass  and  corn  of  the  plaintiff  of 
great  value,  viz.,  of  {stating  value),  then  growing  and  being  in  the 
said  close;  and  with  divers  other  horses,  cattle  and  sheep,  and  also 
with  the  wheels  of  divers  carts,  wagons  and  other  carriages,  crushed, 
damaged  and  spoiled,  other  the  grass  and  corn  of  the  plaintiff  of 
great  value,  viz.,  of  the  value  of  (stating  value),  then  there  also  grow- 
ing and  being,  and  with  the  feet  of  the  said  horses,  cows,  oxen  and 
sheep,  and  with  the  wheels  of  the  said  carts,  wagons  and  other  car- 
riages, tore  up,  damaged  and  spoiled  the  earth  and  soil  of  the  said 
close;  and  also  then  and  there  mowed  and  cut  down  the  grass  and 
corn  of  the  plaintiff  then  growing  in  the  said  close,  and  then  and 
there  took  and  carried  away  the  hay  and  corn,  to  wit,  {stating  number 
of)  cart  loads  of  hay  and  {stating  number  of)  cart  loads  of  corn,  of 
the  plaintiff  of  great  value,  to  wit,  of  the  value  of  {stating  value),  off 
and  from  the  said  close,  and  converted  and  disposed  thereof  to  his 
own  use;  and  also  then  and  there  cut  down  and  destroyed  the  trees 
and  underwood,  to  wit,  {state  the  particulars),  and  other  trees  and 
{state  number  of)  acres  of  underwood  of  the  plaintiff  of  great  value, 
viz.,  of  rtie  value  of  {stating  value),  and  the  timber,  wood,  branches 
and  bushes  thereof,  coming  and  arising,  to  wit,  {stating  number  of) 
loads  of  timber,  {stating  number  of)  cords  of  wood,  branches  and 
bushes  of  the  plaintiff,  of  great  value,  viz.,  of  the  value  of  {stating 
value),  took  and  carried  away,  and  converted  and  disposed  thereof 
to  his  own  use;  and  also  then  and  there  broke  down  and  destroyed 
a  great  part,  viz.,  {stating  number  of)  rods  of  the  fence  of  the  plaintiff, 
of  and  belonging  to  the  said  close;  and  also  then  and  there  placed 
and  erected  divers,  viz.,  {stating  number  of)  stalls  and  {stating  number 
of)  booths  in  and  upon  the  said  close,  and  kept  and  continued  the 
said  stalls  and  booths  so  there  placed  and  erected  without  the  leave 
or  license  and  against  the  will  of  the  plaintiff  for  a  long  space  of 
time,  viz.,  from  {stating  time)  hitherto;  and  thereby  and  therewith, 
during  all  the  time  aforesaid,  greatly  incumbered  the  said  close  and 
prevented  the  plaintiff  from  having  the  use  thereof  in  so  ample  a 
manner  as  he  otherwise  would  have  done,  viz.,  at  {stating  place) 
aforesaid.     To  the  damage  {concluding  as  in  Form  No.  6940). 

{b)  And  ^Cutting  and  (Carrying  Away  Trees?- 

1.  Beqaisites  of  Complaint,  Declaration  other  times  between  that  day  and  the 

or     Petition,    Generally.  —  See    supra,  day  of  the  purchase  of  this  writ,  with 

note  2,  p.  333.  force  and  arms,  broke  and  entered  the 

Another    Form,  ~  In    Oliver's    Prec.  close   of    the   said    inhabitants,    there 

(2d  ed.)  567,  this  declaration  is  set  out:  lying,  in  a  place  called  {naming  tt),  in 

"  To  answer  to  the  inhabitants  of  the  said  Reading,  containing  {state  extent  oj 

third  parish    in   the   town  of  Reading,  //rt<r^),  formerly  part  of  the  estate  of  one 

in    a   plea   of    trespass;    for    that    the  William  West,   and,   by  the  said  town 

said/oA«  Doe  (defendant)  at  said  Read-  of  Reading,  dulygranted  and  confirmed 

ing,   on   {stating   time),   and   on  divers  to  the  inhabitants  of  said  third  parish. 
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Form  No.  19924.^ 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  435.) 

(Commencing  as  in  Form  No.  6934)  of  a  plea  of  trespass.  For  that 
the  said  Richard  Roe,  on  (jtating  time),  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  exhibiting  this  bill,  with 
force  and  arms,  etc.,  to  wit,  at  (stating  place),  felled,  cut  down, 
prostrated  and  destroyed  the  trees  and  pollards,  to  wit,  fifty  oaks, 
ien  ash  trees,  seven  elms,  twenty  other  trees,  and  six  pollards,  of  the 
said  John  Doe,  of  great  value,  to  wit,  of  the  value  of  £^0,  then 
growing  and  being  in  and  upon  certain  lands  there  situate,  and  took 
and  carried  away  the  same,  and  converted  and  disposed  thereof  to 
his  own  use.     To  the  damage  {coticluding  as  in  Form  No.  6934). 

(c)  And  Destroying  Fart  of  Store,  Rendering  It  Untenantable. 

Form  No.  19925. 

(Precedent  in  Chandler  v.  Allison,  10  Mich.  461.)* 

[{Commencing  as  in  Form  No.  69Jf3.)Y  For  that  the  said  defend- 
ant, on  the  fourth  day  of  August,  i860,  and  on  divers  other  days  and 
times  between  that  day  and  the  time  of  commencing  this  suit,  with 
force  and  arms,  broke  into  and  entered  a  certain  store  of  the  plain- 
tiff, situated  and  being  in  the  city  of  Detroit,  and  county  of  Wayne 
aforesaid,  and  known  as  numbtv  one  hundred  and  seventy-six,  on  the 
south  side  oi  Jefferson  avenue,  in  the  city  of  Detroit,  and  then  and 
there  forced  off,  broke  to  pieces,  and  utterly  destroyed  the  roof  of 
said  store,  and  also  during  the  time  aforesaid  forced  away  and  broke 
to  pieces  a  large  portion  of  the  brick  wall  of  said  store,  and  thereby 
rendered  the  same  untenantable  and  uninhabitable.  By  means  of 
which  said  several  premises  he,  the  said  plaintiff,  during  all  the  time 
aforesaid,  was  not  only  disturbed  and  annoyed  in  the  peaceable  pos- 
session of  the  said  store  of  the  said  plaintiff,  but  also  he,  the  said 
plaintiff,  was  during  all  that  time  hindered  and  prevented  from 
carrying  on  his  lawful  and  necessary  business  as  a  merchant  in  said 
city,  engaged  in  selling  watches,  jewelry  and  silverware,  to  wit,  at 
Wayne  county  aforesaid. 

And  also,  for  that  the  said  defendant,  on  the  22d  day  of  August, 

And   the  sa.iA  John  Doe,  being   so  en-  Doe,  being  so  entered,   with   force  as 

tered    then   and    there,    with    force   as  aforesaid,    then    and    there    did    and 

aforesaid,     having     no     privilege     op  committed  against  the  plaintiffs,   and 

right,    without    leave   or    license,    cut  against  our  peace,  etc." 

down    and   carried  away  one  hundred  1.  See,    generally,   supra,   note  2,   p. 

large  trees  of  the  plaintiffs,  there  grow-  333. 

ing,  of  the  value  of  $^o.oo  each;  and  2.  The  defendant  pleaded  the  general 

also,   with   force  as  aforesaid,  carried  issue,   and   a  judgment  was  rendered 

away    from    thence    twenty    cords    of  for  the  plaintiff,  which  was  reversed  on 

wood  of  the  plaintiffs,   there  lying,  of  account  of  improper  exclusion  of  evi- 

the   value  of  %roo,oo;    and   also,    with  dence. 

force  as  aforesaid,  carried  away  from  See  also,  generally,  supra,  note  2,  p. 

thence   other  fifty  cords  of    wood,   of  333. 

the  value  of  %jo.oo;   and   many  other  3.  The  matter  to  be  supplied  within 

injuries  and  enormities  the  saXd.  John  []  will  not  be  found  in  the  reported  case. 
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xMO,  with  force  and  arms,  broke  and  entered  into  a  certain  other 
store  of  the  said  plaintiff,  situated  and  being  on  the  south  side  of 
Jefferson  avenue,  in  the  city  of  Detroit,  and  county  of  Wayne  afore- 
said, the  same  being  known  as  No.  176,  on  said  Jefferson  avenue, 
Detroit,  and  then  and  there  ejected  and  expelled,  put  out  and 
removed  the  said  plaintiff  from  the  possession,  use,  occupation  and 
enjoyment  of  said  store,  and  kept  and  continued  him  so  ejected, 
expelled,  put  out  and  removed  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  whereby  the  said  plaintiff,  for  and  during  all  that 
time,  lost  and  was  deprived  of  the  use  and  benefit  of  his  said  store, 
to  wit,  at  Wayne  county  aforesaid.  And  other  wrongs  to  the  said 
plaintiff  then  and  there  did,  to  the  great  damage  of  the  said  plaintiff 
of  one  thousand  dollars,  and  against  the  peace  and  dignity  of  the 
state  of  Michigan,  [and  therefore  he  brings  suit,  etc, 
(^Signature  as  in  Form  No.  69Jf3.y^ 

(</)  And  Fishing  in  Waters  Covering  It.^ 

Form  No.  19926.^ 

(2  Chit.  PI.  (3d  Am,  from  2d  Lend,  ed,)  438.) 

{Commencement  as  in  Form  No.  6934)  of  a  plea  of  trespass,  for  that 
the  said  John  Doe,  on  {stating  time),  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  exhibiting  this  bill,  with  force 
and  arms,  etc.,  broke  and  entered  the  close  of  the  sa.id  Richard  Roe, 
covered  with  water,  situate  and  being  in  the  parish  of  {naming  it),  in 
the  county  of  {naming  it),  and  then  and  there  fished  in  the  said  close 
for  fish,  and  the  fish,  to  -^'xX.,  fifty  salmon,  sixteen  trout,  fourteen  pike, 

1.  The  matter  enclosed  by  and  to  be  large  quantities  of  black  bass,  perch, 
supplied  within  []  will  not  be  found  in  pickerel  and  other  fish  are  annually 
the  reported  case,  caught,  to  wit,  aX  Harrison,  in  the  county 

2.  Eequisites  of  Complaint,  Declaration  of  Macomb;  and  then  and  there,  with 
or  Petition,  Generally.  —  See  supra,  note  force  and  arms,  drove,  ejected  and  ex- 
2,  p-  333-  pelled   the  servants  and   agents  of  the 

Precedent.  —  In  Solomon  v.  Grosbeck,  plaintiff,  who  were  there  for  the  purpose 
65  Mich.  540,  the  plaintiff  alleged  that  of  fishing  at  said  fishery,  from  the  said 
the  defendants,  "on  the  third  day  of  close  of  the  plaintiff, and  from  the  fishery 
fanuary,  i8c?5',  and  on  divers  other  days  ^"d  the  waters  thereof;  and  then  and 
and  times  between  that  day  and  the  there  caught  large  quantities  of  fish 
day  of  the  commencement  of  this  suit,  therefrom,  and  converted  the  same  to 
with  force  and  arms,  broke  and  entered  their  own  use,  to  wit,  10  tons  of  fish,  of 
a  certain  close  of  the  plaintiff,  known  great  value,  to  wit,  of  the  value  of  $7,000; 
and  described  as  Private  Claim  Five  and  then  and  there  prevented  the  plain- 
Hundred  and  Forty-five  {S45)'>  lying  on  tiff  and  his  servants  from  catching  any 
the  south  border  of  Clinton  river,  ad-  fish  at  said  fishery,  whereby  a  large 
joining  private  claim  one  hundred  and  quantity  of  fish,  to  wit,  10  tons  of  fish, 
sixty-eight  {168),  on  the  upper  or  west  of  great  value,  to  wit,  of  the  value  of 
side,  and  on  the  rear  or  lower  side  $/,ooo,  became  wholly  lost  to  the  plain- 
taking  in  the  remaining  part  of  the  tiff,  to  wit,  at  Harrison  aforesaid." 
prairie  and  marsh  at  the  entrance  of  The  defendants  pleaded  the  general 
said  river,  containing  640  acres,  more  issue  and  a  judgment  was  directed  by 
or  less,  and  being  situated  in  the  town-  the  court.  The  judgment  was  reversed 
ship  of  Harrison,  in  said  county  of  by  the  supreme  court, 
Macomb,  and  on  which  close  there  is  3,  See,  generally,  supra,  note  2,  p. 
situated   a  valuable   fishery,   at   which  333, 
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ten  carp,  seven  tench,  Jive  perch,  fifteen  roach  and  six  eels,  of  the 
said  Richard  Roe^  of  great  value,  to  wit,  of  the  value  of  £20,  there 
then  found  and  being,  caught,  and  took,  and  carried  away  the  same, 
and  converted  and  disposed  thereof  to  his  own  use.  And  also  for 
that  the  said  John  Doe,  on  (^stating  time),  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  with 
force  and  arms,  etc.,  broke  and  entered  the  several  fishery  of  the 
said  Richard  Roe,  in  a  certain  river  called  {naming  it),  situate  and 
being  in  the  parish  of  {naming  it),  in  the  county  of  {naming  it),  and 
then  and  there  fished  in  the  said  fishery  for  fish,  and  the  fish,  to  wit, 
{enumerate  as  above),  of  the  said  Richard  Roe,  there  then  found  and 
being  of  great  value,  to  wit,  of  the  value  of  £20,  caught,  took  and 
carried  away,  and  converted  and  disposed  thereof  to  his  own  use. 
And  also  for  that  the  said  John  Doe,  on  {stating  time),  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibiting 
this  bill,  with  force  and  arms,  etc.,  in  the  free  fishery  of  the  said 
Richard  Roe,  in  the  parish  aforesaid,  in  the  county  aforesaid,  fished, 
and  the  fish,  to  wit,  {enumerate  as  above),  there  then  found,  and  being 
of  great  value,  to  wit,  of  the  value  of  £20,  caught,  took  and  carried 
away,  and  converted  and  disposed  thereof  to  his  own  use.  And  also 
for  that  the  said  John  Doe,  on  {stating  time),  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibiting 
this  bill,  with  force  and  arms,  etc.,  to  wit,  at  {stating place),  afore- 
said, caught,  took  and  carried  away  other  the  fish,  to  wit,  {enumerate 
as  above),  of  the  said  Richard  Roe,  there  then  found,  and  being  of 
great  value,  to  wit,  of  the  value  of  £20,  and  converted  and  disposed 
thereof  to  his  own  use,  to  wit,  at  {stating  place),  aforesaid.  And 
other  wrongs  to  the  said  Richard  Roe  then  and  there  did,  against  the 
peace  of  our  said  lord  the  king;  and  to  the  damage  {concluding  as  in 
Form  No.  6931^. 

{e)  And  Making  Noise  in  Dwelling-house  Thereon,  Breaking  Doors, 
Converting  Goods  and  Chattels  and  Expelling  Occupants. 

Form  No.  19927.* 

(  Title  of  court  as  in  Form  No.  6951.) 

John  Doe  complains  of  Richard  Roe  of  a  plea  of  trespass,  for  this, 
to  wit,  that  heretofore,  to  wit,  on  the  tenth  day  of  May,  in  the  year 
190^,  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  the  said  defendant,  with  force  and  arms, 
broke  and  entered  a  certain  dwelling-house  of  the  said  plaintiff, 
situate  and  being  in  the  county  of  Albemarle,  and  then  and  there 
made  a  great  noise  and  disturbance  therein,  and  stayed  and  con- 
tinued therein,  making  such  noise  and  disturbance  for  a  long  space 
of  time,  to  wit,  for  the  space  of  {stating  time)  then  next  following^ 
and  then  and  there  forced  and  broke  open,  broke  to  pieces  and 
damaged  divers,  to  wit,  {stating  number  of)  doors  of  the  said  plain- 
tiff, of  and  belonging  to  the  said  dwelling-house,  with  the  appur- 
tenances, and  broke  to  pieces,   damaged  and  spoiled  divers,  to  wit> 

1.  See,  generally,  supra,  note  2,  p.  333. 
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{stating  tiumber  of)  locks,  staples  and  hinges  of  and  belonging  to 
the  said  doors,  respectively,  and  wherewith  the  same  were  then 
fastened  and  provided,  and  of  great  value,  to  wit,  of  the  value  of 
one  hundred  do\\diVS\  and  also  during  the  time  aforesaid,  to  wit,  on  the 
tenth  day  of  May,  ig02,  with  force  and  arms,  seized  and  took  divers 
goods  and  chattels,  to  wit,  {desen'de  the  goods  and  chattels  as  in  trover), 
of  the  said  plaintiff,  then  being  in  the  said  dwelling-house,  and  carried 
away  the  same,  and  converted  and  disposed  of  the  same  to  his  own 
use.  By  means  of  which  said  several  premises  the  said  plaintiff  and 
his  family  were,  during  all  the  time  aforesaid,  not  only  greatly  dis- 
turbed and  annoyed  in  the  peaceable  possession  of  the  said  dwelling- 
house  of  the  said  plaintiff,  but  also  the  said  plaintiff  was,  during  that 
time,  hindered  and  prevented  from  carrying  on  and  transacting  therein 
his  lawful  and  necessary  affairs  and  business.  And  for  this  also, 
that  afterward,  to  wit,  on  the  tenth  day  of  May,  ig02,  the  said  defend- 
ant, with  force  and  arms,  broke  and  entered  a  certain  other  dwelling- 
house  of  the  said  plaintiff,  situate  in  the  county  of  Albennarle,  and 
then  and  there  ejected,  expelled,  put  out  and  amoved  the  said  plain- 
tiff and  his  family  from  the  possession,  occupancy  and  enjoyment  of 
the  said  last  mentioned  dwelling-house,  and  kept  and  continued 
them  so  ejected,  expelled,  put  out  and  amoved  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  whereby  the  said  plaintiff,  for 
and  during  all  that  time,  lost  and  was  deprived  of  the  use  and  benefit 
of  his  last  mentioned  dwelling-house.  And  for  this  also,  that  after- 
ward, to  wit,  on  the  tenth  day  of  May,  in  the  year  \g02,  the  said 
defendant,  with  force  and  arms,  seized,  took  and  carried  away  (// 
cattle,  say,  "  seized,  took,  drove,  led  and  carried  away  ")  divers  goods, 
chattels  and  effects  of  the  said  plaintiff  of  the  like  number,  quantity, 
quality,  description  and  value  as  in  the  first  count  of  this  declara- 
tion mentioned,  there  then  found  and  being,  and  converted  and  dis- 
posed of  the  same  to  his  own  use.  And  other  wrongs  to  the  said 
plaintiff  the  said  defendant  then  and  there  did,  to  the  damage  of  the 
said  plaintiff  oi  five  hundred  dollars;  and  therefore  he  brings  his  suit. 

Jeremiah  Mason,  p.  q. 

(/)  And  Pulling  Down  Buildings  Thereon  and  Converting  Materials. 

aa.  In  General. 

Form  No.  19928.' 

(Oliver's  Prec.  (2d  ed.)  565.) 

[Commencing  as  in  Form  No.  69^0)  in  a  plea  of  trespass,  for  that 
the  said  John  Doe  and  Richard  Roe,  on  {stating  time),  with  force  and 
arms,  broke  and  entered  the  plaintiff's  house,  at  {stating place)  afore- 
said, and  pulled  down  part  of  the  said  house,  to  wit,  fifty  square  yards 
of  the  walls,  fifty  square  yards  of  the  floors,  andyf/Zy  square  yards  of 
the  roof  thereof^  and  the  materials  of  the  said  part  of  the  said  house 
so   pulled  down,  to  wit,  fifty  cart  loads  of  stones,  fifty  cart  loads  of 

1.  See,  generally,  supra,  note  2,  p.  333. 
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brick,  ^/y  cart  loads  of  tiles,  etc.,  of  the  value  of  (^statin^  value), 
took,  carried  away  and  converted  and  disposed  of  to  their  own  use; 
and  other  wrongs  then  and  there  did,  against  the  peace.  To  the 
damage  {concluding  as  in  Form  No.  6940). 

bb.  And  Erecting  Another  Building. 

Form  No.  19929.' 

(Oliver's  Prec.  (2d  ed.)  571.) 

{Commencement  as  in  Form  No.  6910)  in  a  plea  of  trespass,  for  that  the 
said  John  Doe  and  Richard  Roe,  on  {stating  time),  at  {stating  place),  with 
force  and  arms,  broke  and  entered  the  close  of  the  plaintiff,  there 
situate,  called  {naming  it),  and  then  and  there  trod  down  and  spoiled 
the  grass  of  the  plaintiff  there  then  growing,  and  being  of  a  large  value, 
viz.,  of  the  value  of  {stating  value),  and  then  and  there  threw  down 
and  prostrated  a  certain  building  of  the  plaintiff  of  a  large  value,  viz., 
of  the  value  of  {stating  value),  then  and  there  erected,  called  {naming 
it),  and  the  materials  thereof  coming,  viz.,  {stating  nu?nber  of)  loads 
of  brick  of  the  plaintiff  of  the  value  of  {stating  value),  took  and  car- 
ried away,  and  converted  and  disposed  of  to  the  use  of  the  said  John 
Doe  and  Richaj-d  Roe,  and  then  and  there  dug  up  and  subverted  the 
soil  and  earth,  together  with  other  the  grass  of  the  plaintiff,  then  and 
there  respectively  growing  and  being  of  a  large  value,  to  wit,  of  the 
value  of  {stating  value),  and  then  and  there  erected  and  built  a  great 
part  of  a  certain  messuage  or  dwelling-house  in  and  upon  the  said 
close,  and  then  and  there  put  out  and  expelled  the  plaintiff  from  the 
possession  and  occupation  of  a  great  part  of  his  said  close,  and  kept 
and  continued  him  so  put  out  and  expelled,  and  the  said  part  of  the 
said  messuage  or  dwelling-house,  so  by  them  erected  on  the  said 
close  as  aforesaid  for  a  long  time,  to  wit,  from  thence  hitherto; 
whereby  the  plaintiff  during  all  that  time  hath  lost,  and  by  reason  of 
the  said  last  mentioned  building  will  hereafter  lose  and  be  deprived 
of  the  free  and  entire  use  and  occupation  of  his  said  close;  and  other 
wrongs  to  the  said  plaintiff  then  and  there  did,  against  the  peace 
and  to  the  damage  {concluding  as  in  Form  No.  69^0). 


(^)  And  Seizing  Stock  of  Factory  Thereon  and  Making  Up  Materials 

Into  Goods. 

Form  No.  19930.' 

(Oliver's  Prec.  (2d  ed.)  569.) 

{Commencement  as  in  Form  No.  SOJ^O)  in  a  plea  of  trespass,  for  that 
the  said  John  Doe  and  Richard  Roe,  on  {stating  time),  at  {stating place), 
broke  and  entered  a  certain  salt  manufactory  of  the  plaintiff,  there 
situate  {describing  it),  and  there  seized  and  took  possession  of  divers 
goods  and  chattels  of  the  plaintiff,  there  then  found,  viz.,  {specify  the 

1.  See,  generally,  supra,  note  2,  p.  333. 
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articles),  and  being  in  the  whole  of  great  value,  to  wit,  of  the  value 
of  ^500,  and  which  belonged  to  the  said  salt  manufactory;  and  staid 
and  continued  in  the  said  salt  manufactory,  and  in  possession  of  the 
said  goods  and  chattels,  for  a  long  space  of  time,  viz.,  twenty  days, 
and  during  that  time,  at  and  in  the  said  manufactory,  and  by  and 
with  the  fires,  materials  and  utensils  of  the  plaintiff  there  then  found, 
and  belonging  to  said  manufactory,  made,  converted  and  manu- 
factured the  said  {the  materials),  and  afterwards  took  and  carried 
away  the  same,  and  also  the  said  goods  and  chattels  so  by  them 
seized  and  taken  as  aforesaid,  from  and  out  of  the  said  salt  manu- 
factory, and  from  and  out  of  the  possession  of  the  plaintiff,  to  places 
by  the  plaintiff  unknown;  whereby  and  in  consequence  of  such  seizure, 
and  of  other  the  premises  aforesaid,  the  plaintiff  was  deprived  of  his 
said  goods  and  chattels,  and  of  the  profits  that  would  have  accrued 
to  him  from  the  use  and  sale  thereof,  and  was,  during  all  the  time 
aforesaid,  disturbed  in  the  possession  and  occupation  of  his  said 
manufactory,  and  was,  during  such  time,  and  for  a  long  time  after- 
wards, prevented  from  following  the  business  of  a  manufacturer  of 
salt,  by  him  at  other  times  carried  on,  at  the  said  manufactory,  and 
was  also  obliged  to  pay,  and  did  pay,  a  large  sum  of  money,  to  wit, 
$5W,  and  was  otherwise  put  to  great  trouble  in  endeavoring  to  obtain 
restitution  of  the  said  property  so  by  them  seized  as  aforesaid;  and 
other  wrongs  then  and  there  did,  against  the  peace.  To  the  damage 
{concluding  as  in  Form  No.  69Jfi). 

{K)  And  Sinking  Boats  in  Waters  Covering  It. 
Form  No.  19 931.' 

Hudson  County  Circicit  Court,  of  the  fourth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-nine. 
Hudson  County,  ss. 

Edward  R.  Love,  the  defendant  in  this  suit,  was  attached  to  answer 
unto  the  Lehigh  Valley  Railroad  Company,  the  plaintiffs  therein,  of  a 
plea  of  trespass,  and  thereupon  the  said  plaintiffs,  by  Bedle,  Muir- 
heid  ^  McGee,  their  attorneys,  complain,  for  that  the  said  plaintiffs 
heretofore,  to  wit,  on  \\i&  first  day  of  August,  eighteen  hundred  and 
seventy-nine,  zX  Jersey  City,  in  the  county  of  Hudson  aforesaid,  and 
from  thenceforth  until  the  commencement  of  this  suit,  were  lawfully 
possessed  of  certain  lands  under  water  within  the  limits  of  said  city 
and  county  known  as  the  Morris  Canal  Basin. 

And  being  so  possessed  the  said  defendant,  on  the  sa.\d  first  dzy 
of  August,  eighteen  hundred  and  seventy-nine,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  commencement 
of  this  suit,  with  force  and  arms,  broke  and  entered  said  close,  and 
then  and  there  put,  placed,  laid,  beached,  grounded  and  anchored, 
and  caused  to  be  put,  placed,  laid,  grounded,  beached  and  anchored, 
divers  boats  and  vessels,  to  wit,  one  old  canal  boat  called  the  /.  H. 
Wethey,  laden  with  coal,  four  scows  and  one  steam  pump,  and  kept  and 

1.  See,  generally,  supra,  note  2,  p.  333. 
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continued  the  said  boats  and  vessels  so  there  put,  placed,  laid,  beached, 
grounded  and  anchored,  without  the  leave  or  license  and  against  the 
will  of  the  said  plaintiffs,  for  a  long  space  of  time,  to  wit,  from  the 
respective  times  of  putting,  placing,  laying,  beaching,  grounding  and 
anchoring  of  said  boats  and  vessels  until  the  commencement  of  this 
suit,  and  thereby  and  therewith,  for  and  during  those  respective 
times,  greatly  incumbered  the  said  close,  and  hindered  and  pre- 
vented the  said  plaintiffs  from  having  the  use,  benefit  and  enjoy- 
ment thereof,  to  wit,  dit  Jersey  City  aforesaid. 

And  also  for  that  the  said  defendant,  on  the  said  first  day  of 
August,  eighteen  hundred  and  seventy-nine,  and  at  divers  other  days 
and  times  between  that  d^y  and  the  commencement  of  this  suit,  with 
force  and  arms,  broke  and  entered  a  certain  other  close  of  the  said 
plaintiffs  covered  with  water  and  situate  in  the  city  and  county  afore- 
said, and  known  and  distinguished  as  the  Morris  Canal  Basin,  and 
then  and  there  made  a  great  noise  and  disturbance  therein  and 
brought  and  caused  to  be  brought  therein  a  certain  canal  boat  laden 
with  coal  and  beached  and  grounded  and  sunk  the  same  within  said 
last-mentioned  close,  and  then  and  there  brought  and  caused  to  be 
brought  therein  divers  scows  and  steam  pumps,  and  then  and  there 
pumped  out  the  said  last-mentioned  canal  boat,  and  stayed  and  con- 
tinued therein  making  such  noise,  pumping  and  disturbance,  for  a  long 
space  of  time,  to  wit,  from  sa.\A  first  day  oi  August,  eighteen  hundred 
and  seventy-nine,  until  the  commencement  of  this  suit,  and  then  and 
there  greatly  damaged  and  injured  said  last-mentioned  close. 

By  means  of  which  said  several  premises  the  said  plaintiffs  were, 
during  all  the  time  aforesaid,  not  only  greatly  disturbed  and  annoyed 
in  the  peaceable  possession  of  said  last-mentioned  close  of  said  plain- 
tiffs, but  also  the  said  plaintiffs  were  during  all  that  time  hindered 
and  prevented  from  carrying  on  and  transacting  therein  their  lawful 
and  necessary  affairs  and  business,  to  wit,  a^t  Jersey  City  aforesaid. 

And  also  for  that  the  said  defendant,  on  the  first  day  of  August,  in 
the  year  eighteen  hundred  and  seventy-nine,  with  force  and  arms, 
broke  and  entered  a  certain  other  close  of  the  said  plaintiffs,  cov- 
ered with  water,  situate  in  the  city  and  county  aforesaid,  and  known 
as  the  Morris  Canal  Basin,  and  then  and  there  ejected,  expelled,  put 
out  and  amoved  the  said  plaintiffs  from  the  possession,  use,  occupa- 
tion and  enjoyment  of  said  last-mentioned  close,  and  kept  and  con- 
tinued them  so  ejected,  expelled,  put  out  and  amoved,  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto,  whereby  the  said  plain- 
tiffs, for  and  during  all  that  time,  lost  and  were  deprived  of  the  use 
and  benefit  of  the  said  last-mentioned  close,  to  wit,  at  Jersey  City 
aforesaid. 

And  also  for  that  the  said  plaintiffs,  on  tho.  first  dzy  oi  August, 
eighteen  hundred  and  seventy-nine,  and  from  thence  hitherto,  were 
possessed  of  a  certain  other  close  situate  in  Jersey  City,  in  the  county 
aforesaid,  known  as  the  Morris  Canal  Basin,  which  Morris  Canal 
Basin  is  a  parcel  of  land  covered  with  water,  and  is  of  great  value 
to  the  plaintiffs,  as  a  place  wherein  to  store  boats  and  vessels  for 
hire  and  rent  to  them  paid  and  by  them  received,  and  the  said  plain- 
tiffs being  so  possessed,  the  said  defendant,  on  the  first  day  of  August, 
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eighteen  hundred  and  seventy-nine,  and  on  divers  days  and  times 
between  that  day  and  the  commencement  of  this  suit,  to  wit,  at  Jersey 
City  aforesaid,  broke  and  entered  the  said  last-mentioned  close  and 
brought,  placed,  beached,  sunk,  grounded  and  caused  to  be  brought, 
placed,  beached,  sunk,  grounded  and  anchored  therein  certain  other 
boats  and  vessels,  to  wit,  one  canal  boat,/^//r  scows  and  one  steam  pump, 
and  kept  and  continued  the  same  in  and  upon  the  said  close  without 
the  leave  or  license  of  the  said  plaintiffs  and  against  their  will,  and 
contrary  to  their  express  protest,  for  a  long  space  of  time,  to  wit, 
from  the  respective  times  of  bringing,  placing,  beaching,  sinking, 
grounding  and  anchoring  the  same  as  aforesaid,  until  the  commence- 
ment of  this  suit,  and  thereby  then  and  there  the  said  plaintiffs  not 
only  lost  and  were  deprived  of  the  use  and  benefit  of  said  last- 
mentioned  close  during  all  that  time,  to  wit,  Sit  Jersey  City  aforesaid, 
but  were  also,  during  all  that  time,  hindered,  prevented  and  estopped 
from  storing  and  permitting  to  be  stored  therein  the  boats  and  ves- 
sels of  others  and  from  taking  and  receiving  the  hire  and  rents 
which  they  might  and  otherwise  would  have  received  from  such 
storing  and  hiring  of  boats  and  vessels,  to  wit,  at  Jersey  City  afore- 
said. By  means  whereof  the  said  plaintiffs  were  specially  damaged 
by  the  loss  of  said  rents  and  hire  last-mentioned  to  the  amount  of 
Jive  hundred  dollars,  to  wit,  at  Jersey  City  aforesaid. 

And  other  wrongs  to  the  said  plaintiffs  then  and  there  did,  to  the 
great  damage  of  the  said  plaintiffs  and  against  the  peace  of  this  state. 

Wherefore  the  plaintiffs  say  that  they  are  injured  and  have  sus- 
tained damage  to  the  amount  oi  Jive  hundred  6.o\\dirs,  and  thereupon 
they  bring  their  suit,  etc. 

Bedle,  Muirheid  &'  McGee,  Plaintiffs'  Attorneys. 


(/)  And  Taking  and  Carrying  Away  Crops. 

aa.  In  General. 

% 

Form  No.  19932. 

(Precedent  in  Warner  v.  Hoisington,  42  Vt.  94.)' 

[(^Commencement  as  in  Form  No.  10663)]'^  in  a  plea  of  trespass,  for 
that  on  the  l^th  day  of  October,  i867,  at  said  Ifart/and,  the  said 
defendant,  with  force  and  arms,  broke  and  entered  the  plaintiff's 
enclosure  there  situated,  and  then  and  there,  with  force  and  arms, 
took  and  carried  away  thirty  bushels  of  ears  of  corn,  of  the  value  of 
eighteen  dollars,  and  converted  the  same  to  his  own  use,  and  other 
wrongs  and  encroachments  then  and  there  did,  against  the  peace 
and  dignity  of  the  state  [and  to  the  damage  (concluding  as  in  Form 
No.  10663). Y 

1.  There  was  a  judgment  for  the  [  ]  will  not  be  found  in  the  reported 
plaintiff.  case. 

See  also,  generally,  supra,  note  2,  p.  3.  The  matter  enclosed  by  and  to  be 
333.  supplied  within  [  ]  will  not  be   found 

2.  The  matter  to  be  supplied   within     in  the  reported  case. 
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bb.  Where  Treble  Damages  are  Claimed.* 

Form  No.  19933.* 

(Precedent  in  Black  v.  Mace,  66  Me.  49.)' 

[(^Commencement  as  in  Form  No.  69Jfi')\*  in  a  plea  of  trespass,  for 
that,  at  said  Aurora,  on  the  ^rst  day  of  yi^//^,  last  past,  and  on  divers 
other  days  and  times  between  sa.id  Jirs/  day  oi  Jutie  and  the  day  of 
the  date  of  this  writ,  the  said  defendant  entered  on  certain  grass  land 
of  the  said  plaintiff,  situated  in  said  Aurora,  to  wit:  on  the  north 
ninety-one  acres  of  lottery  lot  No.  10,  said  north  ninety-one  acres  being 
known  as  the  Chatterly  place,  and  did  take  from  said  grass  land, 
without  the  permission  of  the  owner,  a  large  quantity  of  grass, 
to  wit:  six  tons  of  grass,  of  great  value,  of  the  value  of  sixty  dollars, 
and  of  the  property  of  the  said  plaintiff,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  whereby  said  plaintiff  was 
greatly  injured,     [To  the  damage  {concluding  as  in  Form  No.  69JfO)^^ 


(j)  And  Taking  and  Carrying  Away  Fences  and  with  Cattle  and  Sheep 

Destroying  Trees. 

Form  No.  19934. 

(Precedent  in  Doubleday  v.  Marstin,  27  Vt.  488.)* 

[{Commencement  as  iti  Form  No.  10663)  in  a  plea  of  trespass  for]* 
that  the  defendant  at  said  Sharon,  on  \he  first  day  of  April,  a.  d. 
1 851,  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  the  purchase  of  this  writ,  with  force  and  arms,  broke  and 
entered  the  plaintiff's  close,  situated  in  said  Sharon,  and  then 
and  there  took  and  carried  away  and  destroyed  the  plaintiff's  fence 
then  upon  said  close,  of  great  value,  to  wit,  of  the  value  of  twenty- 
five  d«)llars;  and,  with  cattle  and  sheep,  broke  down  and  destroyed 
the  plaintiff's  fruit  trees  then  growing  on  said  close,  of  great  value, 
to  wit,  of  the  value  oi  fifty  dollars,  and  other  wrongs  to  the  plain- 
tiff then  and  there  did,  against  the  peace  and  to  the  damage  of  the 
plaintiff,  as  he  says,  two  hundred  dollars,  ^concluding  as  in  Form  No. 
10663).y 

1.  Beqaisites  of  Complaint,  Declaration  [  ]  will  not  be  found  in  the  reported  case. 
or  Petition,  Generally.  —  See  supra,  note  6.  The  matter  enclosed  by  and  to  be 
2,  P-  333-  supplied  within  [  ]   will  not  be  found 

Scienter.  —  In  Maine,  the  statute  does  in  the  reported  case, 

not  require  an  allegation  of  scienter.  6.  After  a  plea  of  the  general  issue 

Black  V.  Mace,  66  Me.  49.  and   introduction  of  evidence,  the  ac- 

2.  Maine.  —  Rev.  Stat.  (1882),  c.  95.  tion  in  which  this  declaration  was  filed 
g  II.  was  dismissed  by  the  county  court  on 

3.  Judgment  was  rendered  for  the  the  ground  that  the  amount  in  dispute 
plaintiff  for  treble  damages,  notwith-  did  not  give  the  court  jurisdiction, 
standing  such   damages   were   not  al-  This  judgment  was  reversed. 

leged  in  the  declaration.  See  also,  generally,  supra,  note  2,  p. 

4.  The  matter  to  be  supplied  within     333. 
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(2)  Where  Mesne  Profits  are  Sought  After  a  Recovery 
IN  Ejectment. 1 

Form  No.  19935." 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  435.) 
{Co7nmencement  as  in  Form  No.  6934)  of  a  plea  of  trespass.  For 
that  the  said  Richard  Roe,  heretofore,  to  wit,  on  (stating  time),  with 
force  and  arms,  etc.,  broke  and  entered  certain  messuages  {tJu premises 
are  usually  described  as  in  the  declaration  in  ejectment  in  which  judgment 
was  obtained),  situate  and  being  in  the  parish  oi  {stating  parish),  in 
the  county  of  {stating  county),  and  ejected,  expelled,  put  out  and 
amoved  the  said  John  Doe  from  his  possession  and  occupation 
thereof,  and  kept  and  continued  him  so  expelled  and  amoved  for  a 
long  space  of  time,  to  wit,  from  the  day  and  year  aforesaid  until 
and  upon  {the  day  on  which  possession  was  obtained),  and  during  that 
time  took  and  had  and  received  to  the  use  of  him,  the  said  Richard 
Roe,  all  the  issues  and  profits  of  the  said  tenements,  being  of  great 
yearly  value,  to  wit,  of  the  yearly  value  of  ^100.  Whereby  the  said 
John  Doe,  during  all  the  time  aforesaid,  not  only  lost  the  issues  and 
profits  of  the  said  tenements,  with  the  appurtenances,  but  was 
deprived  of  the  use  and  means  of  cultivating  the  same,  and  was 
forced  and  obliged  to,  and  did  necessarily  lay  out  and  expend  divers 
large  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  £500,  in  and  about  the  recovering  of  the 
possession  of  the  said  tenements,  with  the  appurtenances,  to  wit,  at 
{stating  place)  aforesaid.  And  other  wrongs  to  the  sdixd  John  Doe 
then  and  there  did,  against  the  peace  of  our  said  lord  the  king,  and 
to  the  damage  {concluding  as  in  Form  No.  6934). 

b.  Under  Codes  and  Ppactiee  Acts. 

(1)  And  Cutting  and  Carrying  Away  Timber. 

{a)  In  General. 

aa.  Where  Single  Damages  Only  are  Sought. 

Form  No.  19936.' 

(Ala.  Civ.  Code  (1896),  §  3352.  No,  26.) 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5907.^ 

1.  Another  Form. —  In  Oliver's  Prec.  dwelling-house  aforesaid;  whereby  the 

(2d    ed.)   567,    this    declaration   is    set  plaintiff,    for   all    the    time   aforesaid, 

out:  lost,  and  was  deprived  of  the  profit  and 

"For  that  the  szid/oAn  Doe  (defend-  benefit  of  the  close  and  dwelling-house 

ant),  on  {stating  time),  broke   and  en-  aforesaid,   and   also  lost  and  was  de- 

tered   the  plaintiff's   close,    in  {stating  prived  of  the  use  and  benefit  of  thirty 

place),    containing    {stating    amount  of  acres  of  other  land,  adjoining  to  the 

land),   bounded  {stating  boundary),  and  close  aforesaid,  for  all  the  time  afore- 

the  plaintiff's  dwelling-house  thereon  said;  and  other  injuries  the  szXAJohn 

standing,  viz.,  from  the  said  tenth  day  Z><?(rthen  and  there  did  and  committed, 

of  May,  i8j6,  to  the  tenth  day  oijune,  within  the  time  aforesaid,  to  the  plain- 

i8j6,   hindered  and   kept  the   plaintiff  tiff,  against  our  peace,  etc." 
out  from  the  use,  possession,  and  occu-        2.  See,   generally,  supra,  note  2,   p. 

pation,   and   benefit   of  the  close   and  333. 
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The  plaintiff  claims  of  the  defendant  y^z/.?  hundred  dollars  damages 
for  a  trespass  by  the  defendant  on  the  following  tract  of  land,  viz., 
(describing  it),  belonging  to  (or  in  the  possession  of)  the  plaintiff,  and 
for  cutting  the  timber  (or  other  injury,  as  the  case  may  be)  on  the  tenth 
day  of  May,  i^OS. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  19937.' 

(Conn.  Prac.  Act,  p.  177,  No.  314.) 

(Commencement  as  in  Fortn  No.  5912.) 

1.  Ow  July  1st,  i878,  the  plaintiff  was  possessed  of  certain  lands  in 
Litchfield,  bounded  north  by  land  of  John  Doe,  east  and  south  by 
highway,  and  west  by  land  of  Richard  Roe. 

2.  On  said  day  the  defendant  unlawfully  entered  on  said  land  and 
cut  down  six  cords  of  hickory  wood  thereon,  worth  %50. 

The  plaintiff  claims  %100  damages. 
(Conclusion  as  in  Form  No.  5912.) 

Form  No.  19938.* 

(.2  Mo.  Rev.  Stat.  (1889),  p.  2237,  No.  26.) 

(  Title  of  court  and  cause  as  in  Form  No.  5921. ) 

Plaintiff  states  that,  on  (stating  time),  at  (stating  place),  defendant, 
without  leave  and  wrongfully,  entered  on  (describe  the  land  as  by 
quarter-sections,  etc.),  of  which  the  plaintiff  was  then  the  owner,  and 
then  and  there  cut  timber,  to  the  vzXne  oi  five  hundred  doWsirs,,  and 
carried  it  away,  by  which  acts  and  doings  of  defendant  plaintiff  was 
damaged  to  the  amount  of  %500,  for  which  he  asks  judgment. 

(Signature  of  attorney  as  in  Form  No.  5921.) 

Form  No.  19939- 

(Precedent  in  Joseph  Dessert  Lumber  Co.  v.  Wadleigh,  103  Wis.  319.)' 

[(Commencement  as  in  Form  No.  5937)Y  that  during  the  winter  of 
iZ96  and  i897,  the  defendant,  unlawfully  and  with  force,  broke  and 
entered  upon  the  plaintiff's  land,  in  the  county  of  Marathon  and 
state  of  Wisconsin,  known  and  described  as  follows,  to  wit:  Lots 
6  and  16,  of  section  18,  in  township  26  north,  of  range  9  east,  and 
there  cut  down  and  carried  away  trees  and  timber  belonging  to  the 
plaintiff,  of  the  value  of  %170,  and  converted  and  disposed  of  the 
same  to  his  own  use,  to  the  damage  of  the  plaintiff  %170. 

[Wherefore,  (concluding  as  in  Forfn  No.  5937).^'^ 

1.  See,   generally,  supra,  note  2,    p.         See   also,   generally,  supra,    note    2, 

333-  P-  333- 

2.  The  court  said  of  this  complaint:  3.  The  matter  to  be  supplied  within 
"  In  its  formal  allegations,  it  is  almost  [  ]  will  not  be  found  in  the  reported 
an  exact  reproduction  of  the  complaints  case. 

found  in  the  form  books  for  injuries  to        4.  The  matter  enclosed  by  and  to  be 
real  estate  by  cutting  timber.     It  has     supplied  within  []  will  not  be  found  in 
all   the  attributes  of  a  complaint  for     the  reported  case, 
trespas^quare  clausum." 
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bb.  Where  Treble  Damages  are  Sought, 

Form  No.  19940.' 

(Precedent  in  Snelling  v.  Garfield,  114  Mass.  444.)* 

\{Tiile  of  court  and  cause  as  in  Form  No.  69Jf2.^ 

(^First  Count. y]"^ 

Second  Count.  And  the  plaintiff  further  says  the  defendant 
forcibly  entered  the  plaintiff's  close  aforesaid,  on  or  about  Xht  first 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-one,  and  without  license,  wilfully  cut  down  and  took  and 
carried  away  one  elm  tree  and  one  oak  tree,  and  divers  other  trees 
of  the  property  of  the  plaintiff,  there  being  and  standing  thereon, 
and  converted  the  same  to  his  own  use. 

Third  Count.  And  the  plaintiff  further  says  the  defendant  forcibly 
entered  the  plaintiff's  close  aforesaid,  on  or  about  Xhe  first  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seve?ity-two,  and  on  divers  other  days  between  that  day  and  the  first 
day  of  April,  in  said  year,  and  without  license,  wilfully  cut  down 
and  took  and  carried  diwa.y  four  oak  trees  and  ofie  pine  tree  of  the 
property  of  the  plaintiff,  there  being  and  standing  thereon,  and  con- 
verted the  same  to  his  own  use. 

[(^Signature  as  in  Form  No.  69Jt2.y\^ 

(J?)  And  Treadiftg  Down  Grass. 

Form  No.  i  9  9  4  i  .* 

(Tenn.  Anno.  Code  (1896),  §  4660,  No.  23.) 

John  Doe 

vs. 

Richard  Roe. 

The  plaintiff  sues  the  defendant  ior  five  hundred  doWdiTS,  as  damages 
for  a  trespass  by  the  defendant,  on  the  tenth  day  of  May,  igOS,  and  on 
divers  other  days  and  times,  on  the  following  tract  of  land  belonging 
to  (or  in  the  possession  of)  the  plaintiff  (describing  it),  and  for  cutting 
the  timber,  treading  down  the  gva.ss  (setting  forth  any  other  facts  in 
aggravation). 


Jeremiah  Mason,  Attorney  for  the  Plaintiff. 
(2)  And  Depasturing  Cattle. 


Form  No.  19942.* 

(Fla.  Rev.  Stat.  (1892),  §  1058,  No.  22.) 
{Commencement  as  in  Form  No.  6938)  that  the  plaintiff  broke  and 

1.  Massachusetts.  —  Rev.  Laws  (1902),     notwithstanding   he  did    not  specially 
c-  185,  §  7.  allege  such  damages. 

See  also,  generally,  supra,  note  2,  p.         3.  The  matter  to  be  supplied  within 
333.  [  ]  will   not  be   found   in  the  reported 

2.  The  first  count  of  the  declaration     case. 

was  not  set  out.     The  plaintiff  recov-        4.  See,  generally,  supra,  note  2,   p. 
ered  treble  damages  on  this  declaration,     333. 
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entered  certain  land  of  the  plaintiff,  called  Big  Field,  and  depastured 
the  same  with  cattle.  And  the  plaintiff  claims  {concluding  as  in  Form 
No.  6938). 

Form  No.  19943.' 

(Md.  Pub.  Gen.  Laws  (1888),  art.  75,  §  23,  No.  28.) 

{Commencement  as  in  Form  No.  6941)  that  the  defendant  broke  and 
entered  certain  land  of  the  plaintiff,  called  "  T/ie  Orchard"  in 
Frederick  county,  and  depastured  the  same  with  cattle.  And  the 
plaintiff  claims  {concluding  as  in  Form  No.  6941). 


(3)  And  Ejecting  Occupant  of  House  Thereon  and 
Seizing  Goods. 

Form  No.  19944.' 

(Conn.  Prac.  Act,  p.  177,  No.  316.) 

{Commencement  as  in  Form  No.  5912.) 
First  Count. 

1.  The  plaintiff,  before  and  at  the  time  of  the  grievances  herein- 
after complained  of,  was  a  boarding-house  keeper,  carrying  on 
business  at  the  house  known  as  No.  73  Chestnut  street,  in  Bridgeport, 
then  occupied  by  the  plaintiff. 

2.  On  January  1st,  iS78,  the  defendant,  with  other  men  acting 
under  his  orders,  broke  into  said  house  and  forcibly  thrust  the 
plaintiff  therefrom. 

3.  The  defendant  then  took  possession  of  said  house,  and  has 
kept  the  plaintiff  out  of  the  possession  thereof  from  thence  to  the 
present  time. 

4.  The  business  of  the  plaintiff  as  a  boarding-house  keeper  was 
destroyed  by  the  acts  of  the  defendant  hereinbefore  stated. 

5.  The  plaintiff  has  suffered  ^00  damage  thereby. 
Second  Count. 

1.  Paragraph  first  of  the  first  count  is  made  a  part  of  this  count. 

2.  On  January  1st,  i878,  the  defendant  entered  said  house,  and 
unlawfully  and  forcibly  seized  goods  and  furniture  therein,  belonging 
to  the  plaintiff,  of  the  value  of  $500,  and  detained,  and  still  detains, 
them  from  the  plaintiff. 

The  plaintiff  claims  $700  damages. 
{Conclusion  as  in  Form  No.  5912.) 

(4)  And  Taking  and  Carrying  Away  Crops. 

Form  No.  19945.' 

(Mass.  Pub.  Stat,  (1S82),  c,  167,  §  94.) 

{Title  of  court  and  cause  as  in  Form  No.  6942.) 

And  the  plaintiff  says  that  the  defendant   forcibly   entered  the 

1.  See,  generally,  supra,  note  2,  p.  333. 
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plaintiff's  close  (describing  it),  and  ploughed  up  the  soil,  etc.,  and 
took  and  carried  a.vf diy  fifty  bushels  of  the  plaintiff's  corn  there  being, 
and  converted  the  same  to  his  own  use. 
(^Signature  as  in  Form  No.  69Jf2.) 

(5)  And  Tearing  Down  Fences. 
(a)  In  General. 

Form  No.  19946. 

(Precedent  in  Renshaw  v.  Lloyd,  50  Mo.  369.)' 

^{Commencement  as  in  Form  No.  5921.)]^  On  the  18th  day  of  Noz>em- 
ber,  1 870,  at  the  county  oi  Motiiteau,'\n  the  state  oi  Missouri,  the 
defendants,  without  leave,  and  wrongfully,  entered  on  the  northeast 
quarter  of  the  northeast  quarter  of  section  18,  township  ^5,  range 
16,  of  which  the  plaintiff  was  then  the  owner,  and  then  and  there 
tore  down  the  fences  of  plaintiff  and  scattered  his  rails,  and  left  his 
fields  open  and  exposed,  by  which  acts  and  doings  of  the  defendants 
the  plaintiff  was  damaged  in  the  sum  of  one  hundred  dollars,  for 
which  he  asks  judgment. 

[(^Signature  as  in  Form  No.  5921.)^ 

(Jf)  Where  the  Trespasser  70 as  a  Railroad  Corporation. 

Form  No.  19947. 

(Precedent  in  Cleveland,  etc.,  R.  Co.  v.  Davis,  20  Ind.  App.  459.)' 

[(Venue  and  title  0/  court  and  cause  as  in  Form  No.  5915.')^^ 
I.  The  plaintiff  complains  of  the  defendant,  and  says  that  at  the 
times  hereinafter  mentioned  the  defendant  was,  and  still  is,  a  duly 
incorporated  railroad  company,  owning  and  operating  a  railroad 
through  Clinton  county,  Indiafia;  that  said  railroad  passes  over  and 
upon  the  lands  of  plaintiff  in  said  county;  that  on  and  prior  to  the 
8th  day  oi  June,  iS96,  the  plaintiff  owned  a  hedge  fence  along  the, 
southwest  side  of  said  railroad,  and  about  ten  feet  from  the  track  of 
said  railroad;  that  his  said  hedge  fence-  was  one  hundred  rods  in 
length,  and  was  of  the  value  of  ^00;  that  on  the  8th  and  9th  days 
oi  June,  iS96,  the  defendant,  by  its  servants  and  employees,  unlaw- 
fully and  wrongfully  entered  upon  plaintiff's  said  premises  and 
chopped  down  and  destroyed  plaintiff's  said  hedge  fence,  and  wrong- 
fully moved  said  defendant's  railroad  track  fi7>e  feet  nearer  to  said 
fence,  by  reason  of  which  chopping  and  removal  of  said  track,  said 

1.  An  objection  to  the  petition  on  the  2,  The  matter  to  be  supplied  within 

ground  that  no  possession  of  the  premi-  [  ]  will  not  be  found  in  the  reported 

ses  of  the    plaintiff    was   alleged    was  case. 

overruled,  it  being  held  that  the  word  3.  This  was  the  first  paragraph  of  the 
"owner,"    as    used    in    the    petition,  complaint.     A  demurrer  to  it  was  over- 
meant  that  the  plaintiff  had  the  legal  ruled, 
estate  in  the  land  and  was  in  possession.  See  also,  generally,  supra,  note  2,  p. 

See  also,  generally,  supra,  note  2,  p.  333. 

333. 
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hedge  fence  was  wholly  destroyed,  to  plaintiff's  damage  in  the  sum 
of  '^00,  and  his  said  lands  adjoining  said  railroad  track  were  dam- 
aged in  the  sum  of  %50  by  reason  of  removing  said  ivdick  five  feet 
nearer  thereto.  Wherefore  plaintiff  demands  judgment  for  ^60  and 
all  proper  relief, 

[(^Signature  and  verification  as  in  Form  No.  5915?p^ 


3.  For  Trespass  to  Personal  Property .^ 

a.  At  Common  Law. 

(1)  Chasing  and  Injuring  Geese. 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Requisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol,  6,  p.  244. 

Wrongful  Taking.  —  Although  it  is 
usual  to  allege  that  the  taking  was 
wrongful,  yet  it  is  sufficient  if  the  facts 
alleged  show  this.  Buck  v.  Colbath, 
7  Minn.  310. 

Interest  of  Plaintiff  in  Property  —  Gen- 
erally. —  That  the  plaintiff  had  prop- 
erty in  or  possession  of  the  goods  or 
chattels  at  the  time  of  the  trespass  must 
be  alleged.  Warner  v.  Capps,  37  Ark. 
32;  Beaumont  t'.  Yantz,  i  111.  26;  Day  v. 
Watts,  92  Ind.  442;  Smith  v.  Hancock, 
4  Bibb  (Ky.)  222;  Neale  v.  Clautice,  7 
Har.  &  J.  (Md.)  373;  Carlisle  v.  Weston, 
I  Met.  (Mass.)  26;  Stanley  v.  Gaylord, 
10  Met,  (Mass.)  82;  Outcaltz'.  Durling, 
•  25  N.  J.  L.  443;  Kissam  v.  Roberts,  6 
Bosw.  (N.  Y.)  154;  Gray  v.  Cooper, 
Wright  (Ohio)  500;  Donaghe  v.  Roude- 
boush,  4  Munf .  (Va.)  258 ;  Hite  v.  Long, 
6  Rand.  (Va.)  457. 

An  allegation  that  the  defendant 
took  the  goods  of  the  plaintiff  suf- 
ficiently shows  that  the  goods  were  the 
property  of  the  plaintiff.  Kissam  v. 
Roberts,  6  Bosw.  (N,  Y.)  154.  But  an 
allegation  that  the  defendants  "took 
from  the  plaintiff"  certain  goods,  etc., 
does  not  sufficiently  show  property  in 
the  plaintiff.  Day  v.  Watts,  92  ind. 
442. 

Possession  Shown  Under  Allegation  of 
Property.  —  A  general  averment  of 
property  in  plaintiff  is  sustained  by 
proof  of  actual  possession  coupled  with 
an  interest,  though  the  absolute  prop- 


erty be  in  a  third  party.     Outcalt  v. 
Durling,  25  N.  J.  L.  443. 

In  Rocker  v.  Perkins,  6  Mackey  (D. 
C.)  379,  it  is  said  that  the  usual  mode 
of  pleading  the  interest  of  the  plaintiff 
is  to  allege  ownership  in  him,  and  any 
proof  will  sustain  this  allegation  which 
shows  his  right  of  possession. 

Description  of  Goods  —  Generally.  — 
The  goods  taken  must  be  specified  and 
described.  Bertie  v.  Pickering,  4  Burr. 
2455;  Wiatt  V.  Effington,  2  Ld.  Raym, 
1410,  But  a  declaration  in  an  action 
of  trespass  for  taking  and  conveying 
away  *'  four  horses,  the  property  of  the 
plaintiff,"  is  sufficiently  certain  and 
descriptive  of  the  property  taken.  It 
is  not  necessary  that  each  horse  should 
be  particularly  described.  Beaumont 
V.  Yantz,  i  111.  26. 

Value.  —  The  value  of  the  goods 
taken  should  be  alleged.  McConnell 
V.  Hardeman,  15  Ark.  151;  Baker  v. 
Baker,  13  Met.  (Mass.)  125;  Bean  v. 
Green,  4  Cush.  (Mass.)  279;  Donaghe 
z/.  Roudeboush,4  Munf.  (Va.)  251.  But 
an  allegation  of  value  is  not  a  material 
averment,  and  its  omission  is  merely  a 
defect  in  form,  which  can  be  taken  ad- 
vantage of  by  special  demurrer  only. 
Baker  v.  Baker,  13  Met.  (Mass.) 
125;  Bean  v.  Green,  4  Cush.  (Mass.) 
279, 

Quantity. — In  declaring  for  the  tak- 
ing away  of  a  quantity  of  poultry,  con- 
sisting of  turkeys,  geese,  ducks  and 
hens,  it  is  not  necessary  to  state  how 
many  there  were  of  each  description, 
the  collective  value  of  the  whole  being 
stated.  Donaghe  v.  Roudeboush,  4 
Munf.  (Va.)  251. 

Place  of  Taking.  —  The  place  from 
which  the  goods  were  taken  need  not 
be  described.  Peaslee  v.  Wadleigh,  5 
N.  H.  317. 
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Form  No.  19948.' 

(Oliver's  Prec.  (2d  ed.)  576.) 

(^Commencement  as  in  Form  No.  694-0)  for  that  the  said  /oAn  Doe^  at 
{stating  place),  on  {stating  time),  with  force  and  arms,  chased  and 
worried  the  plaintiff's  flock  of  geese,  being  in  all  {stating  number), 
threw  clubs  and  stones  at  them,  and  thereby  killed  {stating  number) 
of  them,  of  the  value  of  {stating  value),  and  wounded  and  hurt  the 
rest,  to  the  value  of  {stating  value),  against  the  peace  and  to  the 
damage  {concluding  as  in  Form  No.  QdJfi). 

(2)  Knocking  Out  Eye  of  Horse. 

Form  No.  19949.' 

(Oliver's  Prec.  (2d  ed.)  574.) 

{Commencement  as  in  Form  No.  SQJfi)  for  that  the  said  John  Doe, 
on  {stating  time),  at  {stating place),  with  force  and  arms,  viz.,  with  a 
certain  stick  or  bludgeon,  which  the  said  John  Doe  then  and  there 
held  in  his  hand,  beat,  bruised,  wounded  and  ill  treated  a  certain 
mare  of  the  plaintiff,  then  and  there  found  and  being,  of  great  value, 
viz.,  of  the  value  of  {stating  value),  and  did  then  and  there  violently 
knock  and  strike  out  one  of  the  eyes  of  said  mare;  by  reason  whereof 
the  value  of  the  said  mare  is  greatly  diminished;  and  other  wrongs 
to  the  said  plaintiff  then  and  there  did,  against  the  peace,  and  to  the 
damage  {concluding  as  in  Form  No.  6940). 

(3)  Rescuing  Horse  from  Pound. 

Form  No.  19950." 

(Oliver's  Prec.  (2d  ed.)  576.) 

{Commencement  as  in  Form  No.  6940)  for  that  the  said  plaintiff,  on 
{stating  time),  at  (stating  place),  had  taken  a  certain  mare,  doing 
damage,  then  in  the  lands  of  the  plaintiff,  and  had  impounded  the 
said  mare  according  to  law.  And  the  said  John  Doe,  on  (stating 
time),  at  {stating place),  with  force  and  arms,  viz.,  with  swords  and 
staves,  broke  said  pound,  and  took  and  led  away  said  mare  from 
and  out  of  said  pound;  and  other  wrongs  to  the  said  plaintiff  then 
and  there  did,  against  the  peace,  and  to  the  damage  {concluding  as 
in  Form  No.  6940). 

(4)  Running  Carriage  Against  Another  and  Injuring 
Occupant. 

Form  No.  i  9  9  5  i .'  * 

{Title  of  court  as  in  Form  No.  6951.) 

John  Doe  complains  of  Richard  Roe  of  a  plea  of  trespass;  for  this, 

1.  See,  generally,  supra,  note  2,  p.  350. 
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to  wit:  that  heretofore,  to  wit,  on  the  tenth  day  of  May,  in  the  year 
ii)00,  the  said  defendant,  with  force  and  arms,  drove  a  certain  car- 
riage, to  wit,  a  stage  coach,  which  the  defendant  was  then  driving 
along  the  public  highway,  with  great  force  and  violence,  against  a 
certain  other  carriage,  to  wit,  a  buggy  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  one  hundred  dollars,  and  in  which  said 
buggy  the  said  plaintiff  was  then  riding  in  and  along  the  said  high- 
way, and  thereby  greatly  broke  to  pieces,  damaged  and  spoiled  the 
said  buggy  of  the  plaintiff.  And  by  means  of  the  premises  the  said 
plaintiff  was  then  thrown  with  great  force  and  violence  out  of  his 
buggy  to  the  ground,  and  by  means  of  the  premises  the  said  plaintiff 
was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  obliged  to  lay 
out  and  expend,  and  did  necessarily  lay  out  and  expend,  a  large  sum 
of  money,  to  wit,  the  sum  of  seventy  dollars,  in  and  about  the  repair- 
ing and  amending  the  damage  so  done  to  the  said  buggy  as  afore- 
said; and  also  by  means  of  the  premises  the  said  plaintiff  then  became, 
and  was,  greatly  bruised,  hurt  and  wounded,  and  sick,  sore,  lame 
and  disordered,  and  so  remained  and  continued  for  a  long  space  of 
time,  to  wit,  for  the  space  oi fifteen  weeks  following  {ox  from  thence 
hitherto),  2ini^  during  all  that  time  suffered  and  underwent  great  pain, 
and  was  hindered  from  transacting  his  lawful  business  by  him  during 
that  time  to  be  done,  performed  and  transacted;  and  was  also  thereby 
obliged  to  pay  and  expend,  and  did  necessarily  pay  and  expend  divers 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  three  hundred  doWdiT?,,  in  and  about  endeavoring  to 
be  cured  of  the  sickness,  soreness,  lameness  and  disorder  aforesaid; 
and  other  wrongs  to  the  said  plaintiff  the  said  defendant  then  and  • 
there  did,  to  the  damage  of  the  said  plaintiff  oi  five  hundred  do\\a.rs. 
And  therefore  he  brings  his  suit. 

Jeremiah  Mason,  p.  q. 


(5)  Seizing  Barge  and  Detaining  It. 

Form  No.  19952.' 

(Oliver's  Prec.  (2d  ed.)  575.) 

(Commencement  as  in  Form  No.  69^0)  for  that  the  said  fohn  Doe,  on 
(jtating  time),  at  (stating place),  with  force  and  arms,  seized  and  took 
a  certain  barge  of  the  plaintiff,  of  great  value,  viz.,  of  the  value  of 
(stating  value),  and  then  and  there  carried  away  the  said  barge,  and 
kept  and  detained  the  same  from  the  plaintiff  for  a  long  space  of 
time,  viz.,  from  thence  hitherto,  and  converted  the  same  to  his  own 
use;  whereby  the  plaintiff  has  been  deprived  of  all  the  profit  and 
advantage  which  would  have  accrued  to  him  from  the  use  of  the  said 
barge  during  that  time;  and  particularly  (state  the  special  damage,  if 
any),  and  other  wrongs  to  the  said  plaintiff  then  and  there  did,  against 
the  peace  and  to  the  damage  (concluding  as  in  Form  No.  69^0). 

1.  See,  generally,  supra,  note  2,  p.  350. 
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(6)  Seizing  Tickets. 

Form  No.  19953.' 

(Oliver's  Prec.  (2d  ed.)  572.) 
(^Commencement  as  in  Form  No.  69^0)  in  a  plea  of  trespass,  for  that 
Ihe  s^idyoAn  Doe,  on  {stating  lime"),  at  (stating  place),  with  force  and 
arms,  took  and  carried  away  t7vo  silver  tickets  of  the  plaintiff,  of 
great  value,  viz.,  of  the  value  of  (stating  value\  being  tickets  entitling 
the  plaintiff,  and  the  bearer  and  bearers  thereof,  for  the  time  being, 
to  admission  (according  to  the  fact  or  the  face  of  the  ticket')  during 
the  performances  and  exhibitions  from  time  to  time  taking  place 
there,  and  which  said  tickets  were  transferable  by  the  plaintiff,  as 
proprietor  of  the  same,  to  any  person  or  persons  for  the  purpose  of 
procuring  such  person  or  persons  admission  to  the  said  (place  of 
exhibition),  and  withheld  and  detained  the  said  tickets  from  the 
plaintiff  for  a  long  space  of  time,  to  wit,  from  thence  hitherto; 
whereby  the  plaintiff,  during  all  that  time,  hath  been  prevented  from 
gaining  admission  into  the  said  (place  of  exhibition)  at  and  during 
the  performances  and  exhibitions,  which  have  taken  place  there,  by 
virtue  of  the  said  tickets;  and  hath,  during  all  that  time,  been  pre- 
vented from  transferring  or  letting  out  the  same  tickets  to  any  other 
person  or  persons  for  the  purpose  of  entitling  such  person  or  per- 
sons to  admission  into  the  said  (place  of  exhibition),  during  the  said 
performances  and  exhibitions  there,  and  particularly  to  one  William 
West  and  one  Samuel  Short,  who  would  otherwise  respectively  have 
hired  the  said  tickets  of  the  plaintiff  during  certain  periods  of  per- 
formance at  the  said  place  of  exhibition  during  the  time  aforesaid; 
and  the  plaintiff  hath  thereby  been  deprived  of  an  opportunity  of 
making,  and  hath  lost  a  large  sum  of  money,  viz.,  (stating  amount), 
which  he  could  otherwise  have  acquired,  and  which  would  have 
accrued  to  him  from  such  transferring  or  letting  out  of  the  said 
tickets,  viz.,  at  (stating place)  aforesaid,  against  the  peace,  and  to  the 
damage  (concluding  as  in  Form  No.  694-0). 

(7)  Setting  Barge  Adrift. 

Form  No.  19954.' 

(Oliver's  Prec.  (2d  ed.)  576.) 
(Commencement  as  in  Form  No.  69^0)  for  that  the  said  John  Doe,  on 
(stating  time),  at  (stating place),  with  force  and  arms,  seized  and  took 
the  boat  of  the  plaintiff,  of  great  value,  viz.,  of  the  value  of  (stating 
value),  then  moored  and  fastened  with  a  certain  rope  of  the  plaintiff, 
at  {stating place),  in  the  river  (stating  it),  and  then  unmoored  and  set 
loose  the  said  boat  from  the  place  to  which  she  was  so  moored  and 
fastened  as  aforesaid,  and  thereby  set  the  said  boat  adrift  in  the  said 
river;  whereby  the  said  boat  was  broken  to  pieces,  damaged  and 
spoiled,  and  the  plaintiff  lost  the  whole  use  of  said  boat  for  a  long 
space  of  time,  viz.,  (stating  time),  against  the  peace,  and  to  the  dam- 
age (concluding  as  in  Form  No.  69Jfi). 


I 


1.  See,  generally,  supra,  note  2,  p.  350. 
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(8)  Shooting  and  Killing  Horse. 

Form  No.  19955.' 
(Oliver's  Prec.  (2d  ed.)  577.) 

(^Commencement  as  in  Form  No.  ddJfff)  for  that,  on  (stating  time), 
at  (stating place),  the  sa\d  John  Doe,  with  force  and  arms,  a  certain 
hand-gun,  laden  with  gunpowder,  discharged  at  and  against  the 
plaintiff's  horse,  being  a  gelding,  of  the  value  of  (stating  value),  and 
thereby  broke  the  right  thigh  bone  of  said  horse  and  wounded  him 
in  said  thigh;  so  that  by  means  thereof  the  said  horse  was  rendered 
useless  and  good  for  nothing;  and  then  and  there  the  said  John  Doe 
did  other  injuries  to  the  plaintiff,  against  our  peace,  and  to  the 
damage  (concluding  as  in  Form  No.  69j^0). 

(9)  Stopping  Vehicle. 

(a)  And  Seizing  Bridle. 

Form  No.  19956.' 

(Oliver's  Prec.  (2d  ed.)  573.) 

(Commencement  as  in  Form  No.  6940)  for  that  the  said  JoAn  Doe, 
on  (stating  time),  at  (stating  place),  with  force  and  arms,  stopped  a 
certain  dray  of  the  plaintiff,  drawn  by  certain  cattle  of  the  plaintiff 
along  the  highway  in  said  (stating  place),  and  seized  and  took  from 
the  head  of  one  of  the  said  cattle,  then  drawing  the  said  dray,  a  cer- 
tain leather  bridle  of  the  plaintiff,  of  the  value  of  (stating  value),  and 
kept  and  detained  the  same  for  a  long  time,  and  until  the  plaintiff 
was  forced  to  pay,  and  did  pay,  to  the  said  John  Doe  the  sum  of 
(stating  amount)  for  the  redemption  of  the  said  bridle,  (or  and  car- 
ried away  the  same  and  converted  and  disposed  thereof  to  his  07vn  use), 
against  the  peace,  and  to  the  damage  (concluding  as  in  Form  No. 
6940). 

(b)  And  Seizing  Gear. 

Form  No.  19957.' 

(Oliver's  Prec.  (2d  ed.)  517.) 

(Commencement  as  in  Form  No.  69^0)  for  that  the  said  John  Doe,  at 
(stating  place),  on  (stating  time),  with  force  and  arms,  stopped  a 
certain  wagon  of  the  plaintiff,  then  and  there  by  the  plaintiff's  cattle 
drawn  in  and  along  the  highway,  and  seized  and  took  from  the  cattle, 
then  and  there  drawing  the  said  wagon,  the  gears  of  the  plaintiff, 
viz.,  otie  pair  of  iron  gears,  of  the  value  of  (stating  value),  and  car- 
ried away,  kept  and  detained  the  same;  and  other  injuries,  wrongs 
and  enormities  the  said  John  Doe  then  and  there  did  to  the  plaintiff,, 
against  the  peace,  and  to  the  damage  (concluding  as  in  Form  No. 
6940). 

1.  See,  generally,  supra,  note  2,  p.  350. 
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(10)  Taking  and  Converting  Property. 
'     (a)  In  General. 
Form  No.  19958.' 

(Oliver's  Prec.  (2d  ed.)  572.) 

(^Commencement  as  in  Form  No.  69^0)  in  a  plea  of  trespass,  for  that 
the  said /o/in  Doe  on  {stating  time'),  at  {stating  place),  with  force  and 
arms,  took  and  carried  away  the  goods  and  chattels  of  the  said 
Richard  Roe,  viz.,  three  butts  of  beer,  seventy  pounds  of  butter,  {Here 
enumerate  other  goods  taken);  then  and  there  found,  and  being  of  great 
value,  to  wit,  of  the  value  of  %500.00,  and  converted  the  same  to  the 
use  of  the  said  John  Doe,  against  the  peace,  and  to  the  damage 
{concluding  as  in  Form  No.  6940). 

{b)  Boat. 

Form  No.  19959.^ 

(Oliver's  Prec.  (2d  ed.)  577.) 

{Commencement  as  in  Form  No.  6940)  for  that  the  said  John  Doe 
(defendant),  on  {stating  time),  at  {stating  place),  with  force  and 
arms,  took  and  carried  away  the  plaintiff's  two-vciZ.%t  boat,  of  the 
value  of  %50,  and  converted  the  same  to  his  own  use;  and  other 
enormities  to  the  plaintiff  the  said  John  Doe  then  and  there  did, 
against  the  peace,  and  to  the  damage  {concluding  as  in  Form  No. 
6940). 

b.  Under  Codes  and  Practice  Acts. 

(1)  Running  Carriage  Against  Another  and  Injuring 

Occupant. 

Form  No.  19960.' 
(Conn.  Prac.  Act,  p.  175,  No.  309.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  March  10th,  j879,  the  plaintiff  was  driving  in  a  wagon 
belonging  to  him  along  the  highway. 

2.  On  said  day,  the  defendant,  while  driving  in  another  wagon 
along  the  same  highway,  wilfully,  wantonly  and  violently  drove 
against  the  wagon  of  the  plaintiff,  and  thereby  broke  and  injured  it. 

3.  By  means  thereof  the  plaintiff  was  also  thrown  out  of  his 
wagon  and  much  bruised  and  injured,  so  that  he  was  prevented 
from  transacting  his  ordinary  business,  and  was  obliged  to  expend 
$50  in  endeavoring  to  be  cured  of  his  injuries. 


L 


The  plaintiff  claims  %1,000  damages. 
{Conclusion  as  in  Form  No.  5912.) 


1.  See,  generally,  supra,  note  2,  p.  350. 
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(2)  Shooting  and  Killing  Dog. 

Form  No.  i  996  i .' 

(Conn.  Prac.  Act,  p.  176,  No.  310.) 

(^Commencement  as  in  Form  No.  5912.^ 

On  /ufie  12th,  iS79,  the  defendant  shot  and  killed  a  valuable  dog, 
the  property  of  the^plaintiff. 

The  plaintiff  claims  $25  damages. 
(^Conclusion  as  in  Form  No.  5912.) 


(3)  Striking  Horse. 

Form  No.  19962.' 

(Conn.  Prac.  Act,  p.  176,  No.  311.) 

(^Commencement  as  in  Form  No.  5912.) 

On  yune  12th,  i879,  the  defendant  struck,  with  a  large  club,  a  horse 
belonging  to  the  plaintiff,  and  thereby  broke  one  of  the  legs  of  the 
horse. 

The  plaintiff  claims  $200  damages. 

(Conclusion  as  in  Form  No.  5912.) 


(4)  Taking  and  Carrying  Away  Property. 

(a)  In  General. 

Form  No.  19963.' 
(Ala.  Civ.  Code  (1896),  §  3352,  No.  23.) 

(Venue  and  title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  Jive  hundred  doWsiVS  damages 

for  wrongfully  taking  the  following  goods  and  chattels,  the  property 

of  the  plaintiff,  viz.:  (Here  describe  the  goods). 

Jeremiah  Mason,  Att'y  for  Pl'ff. 

Form  No.  19964.' 
(2  Mo.  Rev.  Stat.  (1889),  p.  2237,  No.  25.) 

(  Title  of  court  a?td  cause  as  in  Form  No.  5921. ) 

Plaintiff  states  that  on  (stating  time),  at  (stating place),  the  defend- 
ant, without  leave  and  wrongfully,  took  the  following  property  of 
the  plaintiff  and  has  not  returned  the  same;  that  is  to  say,  (Here 
state  the  property);  by  which  plaintiff  says  he  is  damaged  to  the 
amount  oi  Jive  /mndred  doUavs,  for  which  he  asks  judgment. 

(^Signature  of  attorney  as  in  Form  No.  5921.) 

1.   See,  generally,  supra,  note  2,  p.  350. 
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Form  No.  19965.' 

(Tenn.  Anno.  Code  (1896),  §  4660,  No.  18.) 
John  Doe 
vs. 
Richard  Roe. 

The  plaintiff  sues  the  defendant  ior  five  hundred  doWsirs,  as  damages 
for  wrongfully  taking  the  following  goods  and  chattels,  the  property 
of  the  plaintiff,  viz. :  (^Here  state  the  goods  and  chattels). 

Jeremiah  Mason,  Attorney  for  the  Plaintiff. 

{b)  Chairs, 
aa.  In  General. 

Form  No.  19966.' 

(Conn.  Prac.  Act,  p.  175,  No.  306.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  May  20th,  i897,  the  plaintiff  was  lawfully  possessed  of  ten 
chairs. 

2.  On  said  day,  the  defendant  forcibly  took  said  chairs  from  the 
possession  of  the  plaintiff  and  carried  them  away. 

The  plaintiff  claims  ^10  damages. 
(^Conclusion  as  in  Form  No.  5912.) 

bb.  Exemplary  Damages. 
Form  No.  19967.' 
(Conn.  Prac.  Act,  p.  175,  No.  308.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  May  20th,  iS79,  the  plaintiff  was  lawfully  possessed  of  ten 
chairs. 

2.  On  said  day,  the  defendant,  wilfully  and  without  color  of  right, 
and  against  the  will  of  the  plaintiff,  forcibly  took  said  chairs  from 
him  and  carried  them  away. 

The  plaintiff  claims  ^100  damages. 
{Conclusion  as  in  Form  No.  5912.) 

(5)  Taking  and  Riding  Horse. 

Form  No.  19968.' 

(Conn.  Prac.  Act,  p.  176,  No.  312.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  March  1st,  iS79,  the  defendant  unlawfully  took  a  horse 
[belonging  to  the  plaintiff,  from  the  plaintiff's  stable,  and  rode  the 
[horse  for  a  long  distance  at  full  speed. 

2.  Said  horse  thereby  became  brokenwinded. 
The  plaintiff  claims  %150  damages. 
{Conclusion  as  in  Form  No.  5912.) 

1.  See,  generally,  supra,  note  2,  p.  350. 
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II.  ANSWER  OR  PLEA.i 

1.  In  Action  for  Trespass  to  Real  Property, 
a.  At  Common  Law. 
(1)  General  Issue. 

Form  No.  19969. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  568.) 

(  Title  of  court  and  cause  as  in  Form  No.  15203. ) 

And  the  said  Richard  Roe,  by  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  force  and  injury,  when,  etc.,  and  says  that  he  is  not 
guilty  of  the  said  supposed  trespasses  above  laid  to  his  charge,  or 
any  part  thereof,  in  manner  and  form  as  the  said  John  Doe  hath 
above  thereof  complained  against  him.  And  of  this  the  said  Richard 
Roe  put  himself  upon  the  country,  etc, 

(2)  General  Issue  as  to  Part  of  Close  and  Special  Plea 

AS  TO  Rest. 

Form  No.  19970. 

(2  Chit.  PL  (3d  Am.  from  2d  Lond.  ed.)  569.) 

(^Title  of  court  and  cause  as  in  Form  No.  15208.^ 

And  the  said  Richard  Roe,  hy  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  force  and  injury,  when,  etc.,  and  as  to  the  coming 
with  force  and  arms,  etc.,  and  whatever  else  is  against  the  peace  of 
our  lord  the  now  king,  and  as  to  all  the  supposed  trespasses  in  the 
said  declaration  mentioned,  except  as  to  the  breaking  and  entering 
the  said  close,  called  (^naming  it\  and  the  said  other  close,  called 
(naming  it),  in  the  said  first  and  second  counts  of  the  said  declaration 
mentioned,  and  in  which,  etc.,  and  the  several  trespasses  supposed 
to  have  been  committed  by  the  said  Richard  Roe,  therein  says  that 
he  is  not  guilty  thereof  in  manner  and  form  as  the  said  John  Doe 
hath  above  thereof  complained  against  him.  And  of  this  he  puts 
himself  upon  the  country,  etc.  And  as  to  the  residue  of  the  said 
supposed  trespasses  in  the  said  declaration  mentioned,  the  said 
Richard  Roe  saith  that  the  said  John  Doe  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  because  he  saith  that 
(^Here  state  the  subject-matter  of  the  defense). 

(3)  Entry  Under  Mesne  Process. 

Form  No.  i  9  9  7  i . 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  632.) 
(  Title  of  court  and  cause  as  in  Form  No.  15203. ) 
(^General  issue.) 

And  for  a  further  plea  in  this  behalf  as  to  the  breaking  and  enter- 
ing the  said  dwelling-house  in  the  said  first  count  of  the  said  declara- 

1.  For  the  formal  parts  of  an  answer  or  titles  Answers  in  Code  Pleading,  vol. 
plea  in  a  particular  jurisdiction  see  the     i,  p.  7991  Pleas,  vol.  13,  p.  918. 
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tion    mentioned,    and    in   which,    etc.,    and    making    a    noise    and 
■disturbance  therein,  and  staying  and  continuing  therein,  making  and 
continuing  their  said  noise  and  disturbance  in  the  said  messuage  or 
dwelling-house  of  the  sa.\d /ohn  Doe  for  the  said  space  of  time  in 
that  count  mentioned,  and  there  seizing  and  taking  the  said  goods  and 
■chattels  in  the  said  first  count  of  the  said  declaration  mentioned,  and 
converting  and  disposing  of  the  same  to  their  own  use;  and  also  as 
to  the  seizing  and  taking  of  the  said  goods  and  chattels  in  the  said 
last  count  of  the   said  declaration  mentioned,   and  converting  and 
disposing  thereof  to  their  own  use,  above  supposed  to  have  been 
done  by  the  said  Richard  Roe  and  William  West;  they,  the  said  Richard 
Roe  and  William  West,  by  leave  of  the  court  here  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  say  that  the  said  John  Doe  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof  against  them,  because  they 
say  that  the  said  Richard  Roe,  before  the  said  time,  when,  etc.,  in  the 
said  first  count  of  the  said  declaration  mentioned,  to  wit,  in  {stating 
it)  term  {^Here  state  the  judgment  recovered).     And  the  said  Richard 
Roe  and  William  West  further  say,  that  afterwards,  and  before  the 
said  time,  when,  etc.,  to  wit,  on  (stating  time),  (Here  state  the  fieri 
facias,  indorsement  to  levy,  and  delivery  thereof  to  one  Charles  Hatch,  as 
sheriff,  and  then  proceed  as  follotvs):  by  virtue  of  which  said  writ  the 
said  Charles  Hatch,  Esq.,  so  being  sheriff  of  (stating place)  as  afore- 
said, afterwards  and  before  the  return  of  the  said  writ,  and  before 
the  said  time,  when,   etc.,  to  wit,  on  (stating  time),  at  (stating place) 
aforesaid,  made  his  certain  warrant  in  writing,  sealed  with  the  seal 
of  his  said  office  of  sheriff  of  the  county  of  (stating  it)  as  aforesaid, 
directed  to  the  said  William  West  (he,  the  said  William  West,  then, 
and  at  the  said  time,  when,  etc.,  being  bailiff  of  the  said  sheriff),  and 
by  the  said  warrant  the  said  sheriff  then  and  there  commanded  him, 
the  said  William  West,  that  of  the  goods  and  chattels  of  the  said  John 
Doe,  in  his,  the  said  sheriff's,  bailiwick,  he  should  cause  to  be  made 
to  the  said  Richard  Roe,  in  the  said  writ  named,  as  well  the  said 
debt  of  (stating  amount),  which  the  sa\d  Richard  Roe  had  lately  recov- 
ered in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, at  Westminster  a.iores2iid,  as  also  the  said  sum  of  (stating  amount), 
for  his  damages,  costs  and  charges  aforesaid,  so  that  the  said  sheriff 
might  have  the  said  sums  of  money  before  our  said  lord  the  king,  at 
Westminster  aforesaid  (or,  if  in  Common  Fleas,  "of  the  Bench  afore- 
said,") on  (the  return  day  of  the  writ),  to  render  to  the  said  Richard 
Roe  for  his  debt  and  damages,  costs  and  charges  aforesaid;  which 
said  warrant  afterwards,  and  before  the  return  of  the  said  writ,  and 
before  the  said  time,  when,  etc.,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  (stating place)  aforesaid,  was  delivered  to  the  said  William 
West,  so  being  such  bailiff  as  aforesaid,  to  be  executed  in  due  form 
of  law;  by  virtue  of  which  said  writ  and  warrant  the  said  William 
West,  so  being  such  bailiff  as  aforesaid,  and  the  said  Richard  Roe,  as 
the  servant  of  the  said  William  West,  and  by  his  command,  after- 
wards, and   before  the  return  of  the  said  writ,  to  wit,  at  the  said 
time,  when,  etc.,  peaceably  and  quietly  entered  into  the  said  mes- 
suage or  dwelling-house,  in  which,  etc.,  (the  outer  door  thereof  bemg 
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then  and  there  open),  in  order  to  seize  and  take,  and  did  then  and 
there  seize  and  take  in  execution  the  said  goods  and  chattels  of  the 
sddd.  John  Doe,  in  the  introductory  part  of  this  plea  mentioned,  the 
same  then  and  there  being  in  the  said  messuage  or  dwelling-house, 
for  the  purpose  of  levying  the  moneys  so  directed  to  be  levied  by 
the  said  indorsement,  on  the  said  writ  as  aforesaid,  and  by  the  said 
warrant,  and  did  then  and  there,  by  sale  thereof,  levy  a  certain  sum 
of  money,  to  wit,  the  sum  of  {stating  amount^,  part  and  parcel  of  the 
debt  and  damages,  costs  and  charges  aforesaid;  and  in  so  doing  the 
said  William  West,  so  being  such  bailiff  as  aforesaid,  and  the  said 
Richard  Roe,  as  his  servant  as  aforesaid,  did  then  there  necessarily 
and  unavoidably  make  a  little  noise  and  disturbance  in  the  said 
messuage  or  dwelling-house,  and  stay  and  continue  therein  making 
such  noise  and  disturbance  for  the  said  space  of  time  in  the  said  first 
count  of  the  said  declaration  mentioned,  as  they  lawfully  might  for 
the  cause  aforesaid,  doing  no  unnecessary  damage  to  the  said  John 
Doe  on  that  occasion;  which  are  the  said  several  supposed  trespasses 
in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  John  Doe  hath  above  thereof  complained  against  them,  the  said 
Richard  Roe  and  William  West.  And  this  {concluding  as  in  Form  No. 
15213). 

Form  No.  19972. 

(Precedent  in  Lampson  v.  Fletcher,  i  Vt.  169.)* 

[{Title  of  court  and  cause  as  in  Form  No.  15229. ^Y' 
And  now  the  defendant  in  court,  by  Rlodget  and  Allen,  his  Sittor- 
neys,  defends  the  force  and  injury  when,  etc.,  and  says  that  the 
plaintiff  from  having  and  maintaining  his  aforesaid  action  against 
him  (the  defendant)  ought  to  be  barred;  because,  he  says,  that  at 
the  time  of  the  supposed  trespass,  set  forth  in  the  plaintiff's  declara- 
tion, he  was,  and  for  a  long  time  before,  and  ever  since  has  been, 
the  sheriff  of  said  county  of  Grand-Isle,  legally  authorized  to  act  as 
such;  and  that  at  South  Hero,  in  said  county  of  Grand-Isle,  on  the 
31st  day  of  May,  a.  d.  \^23,  he,  the  defendant,  as  such  sheriff  of  Grand- 
Isle  county,  as  aforesaid,  received  a  certain  writ  of  execution  in  favor 
of  one  Gardner  J ennison  against  the  said  Horace  Lampso7i,  issued  on  a 
judgment  rendered  by  Gideon  Hoxie,  justice  of  the  peace  in  and  for 
the  county  of  Chittenden,  on  the  said  31st  day  of  May,  iS23,  afotesaid, 
signed  by  said  justice,  and  bearing  date  on  the  same  day  and  year 
last  aforesaid,  for  the  sum  of  seventeen  dollars  and  fifty-t7vo  cents 
damages,  two  dollars  ninety-three  cents  costs,  and  twenty-five  cents 
for  said  writ  of  execution,  returnable  in  sixty  days  from  its  date,  and 
directed  to  the  sheriff  of  Grand-Isle  county,  his  deputy,  or  either 
constable  of  South  Hero,  to  collect  according  to  law;  and  that  upon 
said  writ  of  execution  was  a  notice  in  writing  that  the  same  was  the 
property  of  one  Ethan  Austin  of  Milto?i,  in  said  county  of  Chittenden, 
to  whom  the  debt,  on  which  said  judgment  was  obtained,  had  been 
duly  assigned;  and  that  the  said  Calvin  Fletcher,  sheriff  as  aforesaid, 
by  virtue  of  said  writ  of  execution,  and  in  order  to  levy  the  sums 

1.  There  was  a  judgment  in  favor  of        2.  The  matter  to  be  supplied   withia 
the  defendant.  [  ]  will  not  be  found  in  the  reported  case. 
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contained  therein,  afterwards,  to  wit,  at  South  Hero  aforesaid,  on  the 
26th  d^y  oi  July,  i?>23,  took  a  wagon  as  the  property  of  the  said 
Horace,  and  having  advertised  the  same  for  sale,  as  the  law  directs, 
afterwards,  to  wit,  at  South  Hero  aforesaid,  on  the  2d  Saturday  of 
Aug.,  i823,  agreeable  to  the  time  set  forth  in  his  said  advertisement, 
sold  the  same  at  public  vendue  for  the  sum  of  t7venty-two  dollars  and 
twenty-five  cents,  in  full  satisfaction  of  said  writ  of  execution  and 
officer's  fees  thereon.  And  the  said  Calvin  avers  that  the  taking  and 
sale  of  said  wagon,  as  aforesaid,  is  the  same  supposed  trespass  as  set 
forth  in  the  plaintiff's  declaration,  and  no  other;  and  this  he  is  ready 
to  verify;  wherefore,  he  prays  judgment  if  the  plaintiff  ought  to  have 
and  maintain  his  aforesaid  action  thereof  against  him,  the  defendant. 

By  Blodget  and  Allen,  his  attorneys. 

(4)  Fence  out  of  Repair,  by  Reason  of  Which  Cattle 
Strayed  Into  Close. 

Form  No.  19973. 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  605. 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  15203.) 

{General  issue.) 

And  for  a  further  plea  in  this  behalf  as  to  the  breaking  and  enter- 
ing the  said  close  in  the  said  first  count  of  the  said  declaration  men- 
tioned, and  in  which,  etc.,  and  with  feet  in  walking,  treading  down, 
trampling  upon  and  spoiling  the  grass  in  the  said  close,  and  with  the 
said  cattle  in  the  said  first  count  mentioned,  eating  up,  treading 
down,  depasturing,  consuming  and  spoiling  other  the  grass  growing 
in  the  said  close,  and  with  the  said  cattle  tearing  up,  eating  off,  pull- 
ing up,  plucking  off,  consuming,  spoiling,  biting  off,  topping  and 
destroying  the  spring  wood  and  underwood  in  the  said  first  count 
mentioned,  and  growing  and  being  in  the  said  close,  and  breaking 
down,  throwing  down  and  destroying  the  said  hedge  and  fence  in  the 
said  first  count  mentioned,  growing,  standing  and  being  round  and 
upon  the  said  close,  and  as  to  the  breaking  and  entering  the  said 
close  in  the  said  last  count  of  the  said  declaration  mentioned,  and  in 
which,  etc.,  and  with  the  said  cattle  in  the  said  last  count  mentioned, 
treading  down,  depasturing,  eating  up,  biting  off,  tearing  off,  topping, 
consuming  and  destroying  the  spring  wood  and  underwood  in  the 
said  last  count  mentioned,  growing  and  being  in  the  said  last  men- 
tioned close,  above  supposed  to  have  been  committed  by  the  said 
Richard  Roe,  he  the  said  Richard  Roe,  by  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says,  that  the  said  John  Doe 
ought  not  to  have  or  maintain  his  aforesaid  action  against  him, 
because  he  says  that  the  said  close  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  in  which,  etc.,  and  the  said  close  in  the 
said  last  count  of  the  said  declaration  mentioned,  and  in  which,  etc., 
now  are  and  at  the  said  several  times,  when,  etc.,  were  one  and  the 
same  close,  and  not  other  or  different  closes.  And  the  said  Richard 
Roe  further  saith,  that  he  the  said  Richard  Roe,  before  and  at  the 
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said  several  times,  when,  etc.,  was  lawfully  possessed  of  a  certain 
close  called  {naming  it\  with  the  appurtenances,  situate,  lying  and 
being  in  the  parish  aforesaid,  in  the  county  aforesaid,  and  contiguous 
and  next  adjoining  to  the  said  close  of  the  said  Jofm  Doe,  in  which, 
etc.  And  that  the  Sdad  John  Doe  and  all  other  the  tenants  and  occu- 
piers of  the  said  close,  in  which,  etc.,  for  the  time  being,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  repaired 
and  amended,  and  have  used  and  been  accustomed  to  repair  and 
amend,  and  of  right  ought  to  have  repaired  and  amended,  and  the 
said  /o/in  Doe,  before  and  at  the  said  several  times,  when,  etc.,  of 
right  ought  to  have  repaired  and  amended,  and  still  of  right  ought 
to  repair  and  amend  the  hedge  and  fence  between  the  said  close  of 
the  said  Richard  Roe  and  the  said  close,  in  which,  etc.,  when  and  as 
often  as  occasion  hath  required,  and  shall  or  may  require  to  prevent 
cattle  lawfully  feeding  and  depasturing,  or  being  in  the  said  close  of 
the  said  Richard  Roe  from  erring  or  escaping  thereout,  through  the 
the  defects  and  insufficiency  of  the  said  hedge  and  fence  into  the 
said  close,  in  which,  etc.,  and  doing  damage  there.  And  the  said 
Richard  Roe  further  saith,  that  the  said  hedge  and  fence  before  and 
at  the  said  several  times,  when,  etc.,  were  ruinous,  prostrate,  fallen 
down,  and  in  great  decay  for  want  of  needful  and  necessary  making, 
repairing  and  amending  thereof.  By  means  whereof  the  said  cattle 
in  the  said  first  and  last  counts  of  the  said  declaration  mentioned,  at 
the  said  several  times,  when,  etc.,  then  lawfully  feeding  and  depas- 
turing in  the  said  close  of  the  said  Richard  Roe  without  the  knowl- 
edge of  the  said  Richard  Roe  and  against  his  will,  erred  and  escaped 
thereout,  into  the  said  close,  in  which,  etc.,  through  the  defects  and 
insufficiency  of  the  said  hedge  and  fence,  and  ate  up,  trod  down, 
depastured,  consumed  and  spoiled  a  little  of  the  grass  there  growing, 
and  eat  up,  trod  down,  depastured,  tore  up,  eat  off,  pulled  up,  plucked 
off,  consumed,  spoiled,  bit  off,  topped  and  destroyed  a  little  of  the 
spring  wood  and  underwood  there  also  growing  in  the  said  first  and 
last  counts  respectively  mentioned,  and  in  passing  through  the  said 
hedge  and  fence  the  said  cattle,  at  the  said  time,  when,  etc.,  in  the 
said  first  count  mentioned,  necessarily  and  unavoidably  a  little  broke 
down,  threw  down  and  destroyed  the  same,  being  the  said  hedge 
and  fence  in  the  said  first  count  mentioned.  And  on  the  occasions 
aforesaid,  he  the  said  Richard  Roe  at  the  said  several  times,  when, 
etc.,  as  soon  as  he  had  notice  of  the  said  cattle  having  escaped  into 
and  being  in  the  said  close,  in  which,  etc.,  as  aforesaid,  entered  into 
the  said  close,  in  which,  etc.,  to  drive,  and  did  then  and  there  drive," 
the  said  cattle  from  and  out  of  the  said  close  in  which,  etc.,  into  the 
said  close  of  him  the  said  Richard  Roe,  and  in  so  doing  he  the  said 
Richard  Roe  at  the  said  several  times,  when,  etc.,  did  necessarily  and 
unavoidably  with  feet  in  walking,  tread  down,  trample  upon  and  spoil 
a  little  of  the  grass  there  also  growing,  doing  no  unnecessary  damage 
to  the  szxdi  John  Doe  on  the  occasions  aforesaid,  and  as  he  lawfully 
might  for  the  cause  aforesaid;  which  are  the  said  several  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  John  Doe  hath  above  complained  against  him  the 
said  Richard  Roe.     And  this  {concluding  as  in  Form  No.  15213'). 
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(5)  LiBERUM  Tenementum. 
Form  No.  19974. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)6oo.) 
(^Vemte  and  title  of  court  and  cause  as  in  Form  No.  15203.) 
(^General  issue.) 

And  for  a  further  plea  in  this  behalf,  as  to  the  breaking  and  enter- 
ing the  said  close,  in  which,  etc.,  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  with  feet  in  walking,  treading  down, 
trampling  upon,  consuming  and  spoiling  the  grass  and  herbage  there 
then  growing,  and  tearing  up,  forcing  up  and  removing  the  faggots 
in  that  count  mentioned,  and  scraping  up  and  collecting  together 
the  loose  earth,  soil,  manure  and  compost  in  the  said  first  count  men- 
tioned, and  beating  down,  throwing  down,  prostrating  and  destroy- 
ing part  of  the  banks  and  mounds  in  that  count  also  mentioned, 
and  casting  and  throwing  the  said  loose  earth,  soil,  manure  and 
compost  so  scraped  up  and  collected,  and  the  earth  and  soil  arising 
from  the  said  banks  and  mounds  so  prostrated  and  destroyed  as  in 
the  same  count  mentioned,  from  and  out  of  the  said  close;  the  said 
Richard  Roe,  by  leave  of  the  court  here  for  this  purpose  first  had  and 
obtained,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  says  that  the  said  John  Doe  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,*  because  he  says  that  the  said 
close  in  the  first  count  mentioned,  in  which,  etc.,  now  is  and  at  the 
said  several  times,  when,  etc.,  was  the  close,  soil  and  freehold  of  one 
Williatn  West,  to  wit,  at  (^stating  place),  aforesaid;  wherefore  the 
said  Richard  Roe,  as  the  servant  of  the  said  William  West  and  by 
his  command,  at  the  said  times,  when,  etc.,  in  the  said  first  count  of 
the  said  declaration  mentioned,  broke  and  entered  the  said  close,  in 
which,  etc.,  in  the  said  first  count  mentioned,  and  with  his  feet  f 
in  walking,  trod  down,  trampled  upon,  consumed  and  spoiled  the 
said  grass  and  herbage  therein  also  mentioned,  and  because  the  said 
faggots,  earth,  soil,  manure  and  compost  in  the  said  first  count  men- 
tioned, and  the  said  part  of  the  said  banks  and  mounds  in  the  said 
first  count  mentioned,  before  the  said  times,  when,  etc.,  had  been 
wrongfully  and  injuriously  put  and  placed,  and  were  at  those  times 
remaining  and  being  in  and  upon  the  said  close,  in  which,  etc.,  and 
incumbering  the  same,  he  the  said  Richard  Roe  at  the  said  times, 
when,  etc.,  as  such  servant  and  by  such  command  as  aforesaid,  in 
order  to  remove  the  said  incumbrances,  tore  up,  forced  up  and 
removed  the  said  faggots,  and  scraped  up  and  collected  together 
the  said  loose  earth,  soil,  manure  and  compost,  and  beat  down, 
threw  down,  prostrated  and  destroyed  the  said  part  of  the  said 
banks  and  mounds  in  the  said  first  count  mentioned,  and  cast  and 
threw  the  said  loose  earth,  soil,  manure  and  compost  so  scraped  up 
and  collected,  and  the  said  earth  and  soil  arising  from  the  said  banks 
and  mounds  so  prostrated  and  destroyed,  as  in  the  same  count  men- 
tioned, from  and  out  of  the  said  close,  doing  no  unnecessary  damage 
to  the  sa:\6.  John  Doe  on  the  occasion  aforesaid;  which  are  the  same 
supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned, 
and  whereof  the  said  John  Doe  hath  above  complained  against  him 
the  said  Richard  Roe.     And  this  {concluding  as  in  Form  No.  15213). 

363  Volume  18. 


19975.  TRESPASS.  19976. 

(6)  License  to  Enter. 

Form  No.  19975. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  608.) 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  15203.') 

(^General  issue.) 

And  for  a  further  plea  in  this  behalf,  the  said  Richard  Roe,  by 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, says  that  the  ssadjohn  Doe  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says  that  he  the 
said  Richard  Roe,  at  the  said  several  times,  when,  etc.,  by  the  leave 
and  license  of  the  said  John  Doe,  to  him  for  that  purpose  first  given 
and  granted,  to  wit,  at  {stating  place)  aforesaid,  committed  the  said 
several  supposed  trespasses  in  the  said  declaration  mentioned;  as  he 
lawfully  might  for  the  cause  aforesaid.  And  this  {concluding  as  in 
Form  No.  15213). 

(7)  Right  of  Way. 

(a)  Private. 

aa.  By  Necessity. 

Form  No.  19976. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  625.) 

{First  plea,  general  issue.) 

{Second plea,  prescriptive  right  of  way,  as  in  Form  No.  19978.) 
{Third plea,  right  of  way  by  grant,  as  in  Form  No.  19977.) 
And  for  a  further  plea  in  this  behalf,  as  to  the  said  several  sup- 
posed trespasses  in  the  introductory  part  of  the  said  second  plea  men- 
tioned and  therein  justified,  the  said  Richard  Roe  \>y  like  leave  of  the 
court  here  for  this  purpose  first  had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  says  that  the 
S2i\d  John  Doe  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says  that  the  said  Richard  Roe, 
before  and  at  the  said  several  times,  when,  etc.,  was  and  still  is 
seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  close,  called 
{tiaming  it),  contiguous  and  next  adjoining  to  the  said  close,  in  which, 
etc.,  and  that  a  certain  person  whose  name  is  to  the  said  Richard 
Roe  unknown,  and  whose  estate  in  the  said  close,  called  {naming  it), 
the  said  Richard  Roe  now  hath,  before  and  at  the  time  of  the  making 
of  the  alienation  and  conveyance  hereinafter  mentioned,  was  seised 
in  his  demesne  as  of  fee,  as  well  of  and  in  the  said  close,  in  which, 
etc.,  as  of  the  said  other  close  now  of  the  said  Richard  Roe  with  their 
respective  appurtenances;  and  the  same  person  being  so  seised  of 
the  said  closes,  respectively,  long  before  any  of  the  said  several 
times,  when,  etc.,  to  wit,  on  (stating  time),  at  the  parish  aforesaid, 
duly  granted,  aliened  and  conveyed  the  said  close,  in  which,  etc.,  to 
a  certain  other  person,  whose  name  is  to  the  said  Richard  Roe 
unknown,  and  to  the  heirs  and  assigns  of  such  last  mentioned  per- 
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son;  by  means  whereof  the  said  last  mentioned  person  then  and 
there  became  and  was  seised  in  his  desmesne  as  of  fee,  of  and  in  the 
said  close,  in  which,  etc.;  and  the  ssad  Richard  Roe  further  saith  that 
at  the  time  of  the  said  alienation  and  conveyance  of  the  said  close,  in 
which,  etc.,  the  said  person  who  was  so  seised  thereof,  and  so  aliened 
and  conveyed  the  same  as  aforesaid,  not  having  any  other  way  to 
the  said  close,  now  of  the  said  Richard  Roe,  otherwise  than  from  and 
out  of  a  certain  public  highway  in  the  county  aforesaid,  into,  through, 
over,  and  along  the  said  close,  in  which,  etc.,  by  reason  thereof  the 
said  person  who  so  aliened  and  conveyed  the  said  close,  in  which, 
etc.,  as  aforesaid,  after  such  alienation  and  conveyance,  necessarily 
whilst  he  continued  seised  of  the  said  close  now  of  the  said  Richard 
Roe  ought  to  have  had,  and  of  right  had,  and  the  said  Richard  Roe  so 
having  the  estate  of  the  said  person  as  aforesaid,  before  and  at  the 
said  several  times,  when,  etc.,  necessarily  had,  and  of  right  ought  to 
have  had,  and  still  of  right  ought  to  have,  a  convenient  way  to 
the  said  close  now  of  the  said  Richard  Roe  from  the  said  high- 
way, into,  through,  over,  and  along  the  said  close,  in  which,  etc., 
and  that  the  said  person  who  so  aliened  and  conveyed  the  said 
•close,  in  which,  etc.,  and  all  the  occupiers  of  the  said  close,  now  of 
the  said  Richard  Roe,  after  the  said  alienation  and  conveyance  of  the 
said  close,  in  which,  etc.,  had  and  were  accustomed  to  have,  and  of 
right  ought  to  have  had,  and  the  said  Richard  Roe  still  of  right  ought 
to  have  a  certain  necessary  way  for  themselves  and  their  servants  on 
foot,  and  with  horses,  mares  and  geldings,  carts  and  carriages  from 
the  said  highway,  into,  through,  over,  and  along  the  said  close,  in 
which,  etc.,  unto  and  into  the  said  close,  now  of  the  said  Richard 
Roe,  to  go  and  return,  pass  and  repass,  in  every  year  at  all  times  of 
the  year,  for  the  necessary  use  and  occupation  of  the  said  close,  now 
of  the  said  Richard  Roe,  the  same  way  being  the  nearest  and  most 
convenient  way  over  the  said  close,  in  which,  etc.,  to  the  said  close 
now  of  the  said  Richard  Roe.  Wherefore  at  the  said  several  times, 
when,  etc.,  the  said  Richard  Roe  being  so  seised  as  aforesaid,  and  in 
the  actual  occupation  of  his  said  close,  and  having  occasion  to  use 
the  said  way,  did  with  his  servants,  and  with  his  horses,  mares  and 
geldings,  carts  and  carriages,  at  the  said  several  times,  when,  etc., 
pass  and  repass,  in,  by,  through,  and  along  the  said  way,  from  the 
said  common  king's  highway,  into,  through,  over,  and  along  the  said 
close  of  the  said  John  Doe',  in  which,  etc.,  unto  and  into  the  said 
close  now  of  the  said  Richard  Roe,  and  from  thence  back  again,  in, 
by,  through,  and  along  the  said  way  unto  and  into  the  said  common 
king's  highway;  using  the  said  way  there,  for  the  purpose  and  on  the 
occasion  aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid. 
(Concluding  from  f  as  in  Form  No.  19979.} 

bb.  By  Nonexisting  Grant. 

Form  No,  19  9  77. 

(2  Chit.  PI.  (3d  Am.  from  2(1  Lond.  ed.)  624.) 

(^First plea,  general  issue.) 
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(^Second plea,  prescriptive  right,  as  in  Form  No.  19978.') 
And  for  a  further  plea  in  this  behalf,  as  to  the  said  several  sup- 
posed trespasses  in  the  introductory  part  of  the  second  plea  men- 
tioned, and  therein  justified,  the  said  Richard  Hoe,  by  like  leave  of 
the  court  here  for  this  purpose  first  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  says  that 
the  said  John  Doe  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says  that  he,  the  said  Richard  Roe,  long 
before,  and  at  the  said  several  times,  when,  etc.,  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  seised  in  his  demesne  as  of 
fee  of  and  in  the  occupation  of  a  certain  close,  situate,  lying  and 
being  in  the  parish  of  (^naming  it)  aforesaid ;  and  the  said  Richard 
Roe  further  saith,  that  long  before  any  of  the  said  several  times, 
when,  etc.,  to  wit,  on  (^stating  time),  at  {stating place)  aforesaid,  by  a 
certain  deed  made  between  William  West,  the  then  owner  of  the  said 
close,  in  which,  etc.,  and  who  was  then  seised  thereof  in  his  demesne 
as  of  fee,  and  Samuel  Short,  who  was  then  seised  in  his  demesne  as 
of  fee  of  the  said  close,  now  of  the  said  Richard  Roe,  and  whose 
estate  therein  he,  the  said  Richard  Roe,  now  hath,  but  which  deed 
hath  since  been  lost  and  destroyed  by  accident,  and  therefore  cannot 
be  brought  into  the  said  court  here,  and  the  date  whereof  is  for  that 
reason  wholly  unknown  to  the  said  Richard  Roe,  the  said  William 
West,  so  then  being  owner  of  the  said  close,  in  which,  etc.,  did  grant 
to  the  said  Samuel  Short,  so  then  being  the  owner  of  the  said  close, 
now  of  the  said  Richard  Roe,  and  to  the  heirs  and  assigns  of  the  said 
Samuel  Short,  a  certain  way  from  a  certain  "public  king's  highway,  in 
the  parish  aforesaid,  into,  through,  over  and  along  the  said  close,  in 
which,  etc.,  unto  and  into  the  said  close  now  of  the  said  Richard  Roe, 
and  so  back  again  from  the  last  mentioned  close,  into,  through, 
over  and  along  the  said  close,  in  which,  etc.,  unto  and  into  the  said 
public  king's  highway,  to  go,  return,  pass  and  repass  on  foot  by  him- 
self, and  themselves,  and  his  and  their  servants,  and  with  horses, 
mares  and  geldings,  carts  and  carriages,  in  and  along  the  said  last 
mentioned  way,  every  year,  and  at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure.  By  virtue  of  which  said  grant,  the  said 
Richard  Roe,  before  and  at  the  said  several  times,  when,  etc.,  was, 
and  still  is,  entitled  to  such  way  as  last  aforesaid;  and  the  said 
Richard  Roe  being  so  seised  and  entitled  to  such  way  as  last  afore- 
said, he,  the  said  Richard  Roe,  at  the  said  several  times,  when,  etc., 
having  occasion  to  use  the  said  way,  did,  with  his  servants,  and  with 
his  said  horses,  mares  and  geldings,  carts  and  carriages,  at  the  said 
several  times,  when,  etc.,  go,  pass  and  repass,  in,  by,  through  and 
along  the  said  way  from  the  said  common  king's  highway,  into, 
through,  over  and  along  the  said  close  of  the  sziici  John  Doe,  in 
which,  etc.,  unto  and  into  the  said  close  now  of  the  said  Richard  Roe, 
and  so  from  thence  back  again,  in,  by,  through  and  along  the  said 
way  unto  and  into  the  said  common  king's  highway,  using  the  said 
way  there  for  the  purpose,  and  on  the  occasion  aforesaid,  as  he  law- 
fully might  for  the  cause  aforesaid,  (concluding  from  f  as  in  Form 
No.  19979.) 
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cc.  By  Prescription. 

Form  No.  19978. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  621,) 

(^Commencing  as  in  Form  No.  19979,  and  continuing  down  to  *.)  And 
the  said  Richard  Roe  further  saith,  that  he,  the  said  Richard  Roe,  long 
before  and  at  the  said  several  times,  when,  etc.,  was  and  still  is  seised 
in  his  demesne  as  of  fee,  of  and  in  a  certain  close,  called  {naming  it), 
contiguous  and  next  adjoining  to  the  said  close,  in  which,  etc.,  and 
that  he,  the  said  Richard  Roe,  z.vn\  all  those  whose  estate  he  now  hath, 
and  at  the  said  several  times,  when,  etc.,  had  of  and  in  the  close 
called  {naming  it),  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  had  and  used,  and  have  been  accustomed  to  have 
and  use,  and  of  right  ought  to  have  had  and  used,  and  the  said  Rich- 
ard Roe,  at  the  said  times,  when,  etc.,  of  right  ought  to  have  had 
and  used,  and  still  of  right  ought  to  have  and  use,  a  certain  way  for 
himself  and  themselves,  and  his  and  their  servants,  farmers  and 
tenants,  occupiers  of  the  said  close  called  (^naming  it),  to  pass  and 
repass  on  foot  and  with  horses,  mares,  geldings  and  other  cattle, 
from  a  certain  common  king's  highway,  in  the  parish  of  {naniing  it), 
aforesaid,  into,  through,  over  and  along  the  said  close  of  the  said 
John  Doe,  called  {naming  it),  in  which,  etc.,  unto  and  into  the  said 
close  now  of  the  said  Richard  Roe,  and  so  from  thence  back  again, 
unto,  into,  through  and  over  and  along  the  said  close  of  the  said 
John  Doe,  called  {naming  it),  in  which,  etc.,  unto  and  into  the  said 
common  king's  highway,  at  all  times  of  the  year,  at  his  and  their 
free  will  and  pleasure,  as  to  the  said  close  of  the  said  Richard  Roe 
with  the  appurtenances  belonging  and  appertaining.  And  the  said 
Richard  Roe  being  so  seised  of  his  said  close,  and  also  being  in  the 
possession  thereof,  and  having  occasion  to  use  the  said  way,  did, 
with  his  servants  and  horses,  and  mares,  and  geldings,  and  carriages, 
at  the  said  several  times,  when,  etc.,  pass  and  repass,  in,  by,  through 
and  along  the  said  way  from  the  said  common  king's  highway,  into, 
through,  over  and  along  the  said  close  of  the  said  John  Doe,  called 
{naming  it),  in  which,  etc.,  unto  and  into  the  said  close  now  of  the 
said  Richard  Roe,  and  so  from  thence  back  again,  in,  by,  through  and 
along  the  said  way,  unto  and  into  the  said  common  king's  highway, 
using  the  said  way  there  for  the  purpose  and  on  the  occasion  afore- 
said, as  he  lawfullv  might  for  the  cause  aforesaid,  {concluding  from  \ 
as  in  Form  No.  19979). 

{b)  Public. 

Form  No.  19979. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  619.) 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  15203.) 
{General  Issue.) 

And  for  a  further  plea  in  this  behalf,  as  to  the  entering  the  said 
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close  of  the  ?,a\d  John  Doe  in  the  said  first  count  of  the  said  declara- 
tion mentioned,  and  in  which,  etc.,  and  with  feet  in  walking,  and 
with  the  said  cattle  and  carriages  in  the  said  declaration  mentioned, 
treading  down,  trampling  upon,  crushing,  consuming  and  spoiling 
the  grass  and  herbage  then  growing  and  being  in  the  said  close  and 
subverting,  damaging  and  spoiling  the  soil  of  the  said  close,  and 
digging  up.  pulling  up,  tearing  up,  prostrating  and  destroying  the 
said  stakes  and  posts  in  the  said  first  count  mentioned,  and  with 
the  said  cattle  in  the  said  declaration  mentioned,  eating  up  and 
■depasturing  the  said  other  grass  of  the  said  /oh?i  Doe  there  also 
growing  and  being,  and  also  as  to  breaking  down,  throwing  down, 
prostrating  and  destroying  the  said  banks,  mounds  and  fences  in  that 
count  mentioned,  and  also  as  to  digging  up,  pulling  up,  prostrating, 
damaging  and  destroying  the  said  gate-posts  and  other  posts  in  the 
said  last  count  of  the  said  declaration  mentioned,  and  taking  and 
carrying  away  the  same,  above  supposed  to  have  been  done  by  the 
said  Richard  Roe,  he,  the  said  Richard  Roe,  by  leave  of  the  court  here 
for  this  purpose  first  had  and  obtained,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  saith  that  the  said  John 
Doe  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  the  said  posts  in  the  said  first 
-count  mentioned,  and  the  said  posts  in  the  said  last  count  men- 
tioned, were  and  are  the  same  and  not  other  or  different  posts.* 
And  the  said  Richard  Roe  further  saith,  that  before  and  at  the  said 
several  times,  when,  etc.,  there  was  and  of  right  ought  to  have  been 
a  certain  common  and  public  highway,  into,  through,  over  and  along 
the  said  close,  in  which,  etc.,  for  all  the  liege  subjects  of  our  lord 
the  king  to  go,  return,  pass  and  repass  on  foot  and  with  cattle  and 
carriages  at  all  times  of  the  year,  at  their  free  will  and  pleasure. 
Wherefore  the  said  Richard  Roe,  being  a  liege  subject  of  our  said  lord 
the  king,  and  having  occasion  to  use  the  same  way,  at  the  said  several 
times,  when,  etc.,  went,  passed  and  repassed  on  foot  and  with  the 
said  cattle  and  carriages,  into,  through,  over  and  along  the  said  close, 
in  which,  etc.,  in,  by  and  along  the  said  highway  there,  using  the 
•same  as  he  lawfully  might  for  the  cause  aforesaid. f  And  in  so  doing 
he,  the  said  Richard  Roe,  with  his  feet  in  walking,  and  with  the  said 
cattle  and  carriages,  unavoidably  a  little  trod  down,  trampled  upon, 
consumed  and  spoiled  the  grass  and  herbage  then  growing  and  being 
in  the  said  close,  in  which,  etc.,  and  subverted,  damaged  and  spoiled 
the  soil  of  the  same  close,  and  the  said  cattle  at  the  said  several 
times,  when,  etc.,  in  passing  and  repassing  along  the  said  way,  by 
stealth  and  morsels  and  against  the  will  of  the  said  Richard  Roe,  ate 
up  and  depastured  a  little  other  of  the  grass  there  then  growing  in 
the  said  way.  And  because  the  said  stakes,  banks,  mounds,  fences, 
gate-posts  and  other  posts  in  the  said  declaration  mentioned,  before 
the  said  several  times,  when,  etc.,  had  been  wrongfully  erected,  and 
were  then  standing  and  being  in  and  across  the  said  highway  and 
obstructing  the  same,  so  that  without  digging  up,  pulling  up,  tear- 
ing up,  breaking  up,  breaking  down,  throwing  down,  prostrating  and 
destroying  the  said  stakes,  banks,  mounds,  fences,  gate-posts  and 
•other  posts  respectively,  the  said  Richard  Roe  could  not  then  pass 
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and  repass  with  the  said  cattle  and  carriages,  into,  through,  over 
and  along  the  said  close,  in  which,  etc.,  in  the  said  highway  there, 
as  he  ought  to  have  done,  the  said  Richard  Roe,  at  the  said  several 
times,  when,  etc.,  in  order  to  remove  the  said  obstructions,  dug  up, 
pulled  up,  tore  up,  broke  down,  prostrated  and  destroyed  the  said 
stakes,  mounds,  fences,  gate-posts  and  other  posts  in  the  said  decla- 
ration mentioned,  and  took  and  carried  the  said  gate-posts  and  other 
posts  to  a  small  and  convenient  distance,  and  there  left  the  same 
for  the  use  of  the  said  John  Doe,  doing  no  unnecessary  damage  to 
the  said  John  Doe  on  those  occasions,  which  are  the  said  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  John  Doe  hath  above  complained  against  him  the 
said  Richard  Roe.     And  this  (j:oncluding  as  in  Form  No.  15213). 


(8)  Tenancy  for  Years. 

Form  No.  19980. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  603.) 

(Commencing  as  in  Form  No.  19974,  '^"d  continuing  down  to  *) 
because  he  saith  that  one  William  West,  before  any  of  the  said  times, 
when,  etc.,  to  wit,  on  {stating  time'),  at  the  parish  aforesaid,  in  the 
county  aforesaid,  was  seised  in  his  demesne  as  of  fee  of  and  in  the 
said  close  in  the  said  declaration  mentioned,  and  in  which,  etc.,  with 
the  appurtenances;  and  being  so  thereof  seised  afterwards,  and 
before  any  of  the  said  times,  when,  etc.,  in  the  said  declaration  men- 
tioned, to  wit,  on  the  day  and  year  last  aforesaid,  by  a  certain  inden- 
ture then  and  there  made  between  the  said  William  West  of  the  one 
part  and  the  said  Richard  Roe  of  the  other  part,  which  said  {Here 
state  the  prof ert  of  the  lease,  and  the  demise  and  reference  to  the  indenture 
and  the  defendant' s  entry,  and  then  proceed  as  follows).  And  the  said 
Richard  Roe  being  so  possessed,  the  said  John  Doe,  claiming  title  to 
the  said  close,  in  which,  etc.,  with  the  appurtenances,  under  color  of 
a  certain  charter  of  demise,  pretended  to  be  thereof  made  to  him  by 
the  said  William  West  for  the  term  of  his  natural  life,  before  the 
making  of  the  said  demise  by  the  said  William  West  to  the  said 
Richard  Roe  as  aforesaid,  whereas  nothing  of  or  in  the  said  close,  in 
which,  etc.,  or  any  part  thereof,  ever  passed  by  virtue  of  that  charter 
afterwards,  and  before  any  of  the  said  times,  when,  etc.,  and  during 
the  continuance  of  the  said  term  so  demised  to  the  said  Richard  Roe 
as  aforesaid,  to  wit,  on  the  said  first  day  in  the  said  first  count  men- 
tioned, entered  into  and  upon  the  said  close,  in  which,  etc.,  with  the 
appurtenances,  and  was  thereof  possessed,  and  thereupon  the  said 
Richard  Roe,  at  the  said  several  times,  when,  etc.,  entered  into  and 
upon  the  said  close  in  the  said  declaration  mentioned,  and  in  which, 
etc..  in  and  upon  the  said  John  Does  possession  thereof,  as  being  the 
close  of  him,  the  said  Richard  Roe,  and  with  his  feet  {concluding 
from  \  as  in  Form  No.  1997^). 
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b.  Under  Codes  and  Practice  Acts. 

(1)  Title  to  Whole  of  Close. 

Form  No.  1 9  9  8 1 . 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  661.) 

{^Title  of  court  and  cause  as  in  Form  No.  1326.^ 
The  defendant  says  that,  at  the  time  in  the  petition  mentioned, 
the  land  therein  mentioned  was  the  soil  and  freehold  of  the  defendant. 

Oliver  Ellsworth,  Attorney. 
(  Verification.') 

Form  No.  19982. 

(2  Mo.  Rev.  Stat.  (1889),  p.  2267,  No.  175.) 

John  Jones,  plaintiff,     \ 

against  V  Before  y^  ^S".  Reiter,  justice  of  the  peace. 

John  Smith,  defendant.  ) 

The  asid  defendant  says  that  the  plaintiff  ought  not  to  recover 
damages  for  the  alleged  trespass  complained  of,  because  he  says 
that  he,  the  said  defendant,  has  title  to  the  premises  upon  which  the 
said  supposed  trespass  was  committed,  derived  by  purchase  from  the 
United  States  (or  Peter  Ren,  or  according  to  the  fact). 

John  Smith,  defendant. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  i<)03. 

J.  S.  Reiter,  justice  of  the  peace. 

(2)  Title  as  to  Part  of  Close  and  Denial  of  Trespass 

AS  to  Rest, 

Form  No.  19983. 

(Mass.  Pub.  Stat.  (1882),  c.  167,  §  94.) 

(  Title  of  court  and  cause  as  in  Form  No.  1368. ) 

And  the  defendant  comes  and  says  that  a  part  of  the  close  men- 
tioned in  the  plaintiff's  writ  was  the  soil  and  freehold  of  the  defend- 
ant, the  same  being  described  as  follows:  (describing  it). 

Upon  his  own  knowledge,  he  denies  that  he  broke  or  entered  any 
part  of  said  close,  except  the  part  above  described. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

Form  No.  19984. 
(2  Mo.  Rev.  Stat.  (1889).  p.  2239.  No.  41.) 

(^Title  of  court  and  cause  as  in  Form  No.  5921.) 
Defendant  answers  and  says  that  a  part  of  the  land  mentioned  in 
the  plaintiff's  petition  was  the  soil  and  freehold  of  the  defendant, 
the  same  being  known  as  follows:  (Here  describe  it);  and  he  denies 
that  he  entered  on  any  part  of  said  land,  except  the  part  above 
described. 

Oliver  Ellsworth,  Attorney  for  Defendant. 
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2.  In  Action  for  Trespass  to  Personal  Property. 

a.  That  Defendant  was  Owner  of  Goods  in  Contpovepsy,  Coupled  with 

Paptial  Denial  of  PlaintifiTs  Claim. 

Form  No.  19985. 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  660.) 
{^Title  of  court  and  cause  as  iti  Form  No.  19986.') 
The  defendant  denies  that   (^denying  any  allegations  of  the  petition 
which  are  inconsistent  with  averments  in  the  ansiver),  and  says  that  he 
owned  the  goods  and  chattels  in  the  petition  mentioned  before  and 
at  the  time  therein  mentioned. 

Oliver  Ellsworth^  Attorney. 
(  Verification.') 

b.  That  Defendant  Mepely  Removed  Goods  in  ContPOvepsy  from  His 

Own  Land,  Coupled  with  Paptial  Denial  of  Plaintiff's  Claim. 

Form  No.  19986. 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  660.) 

Lee  Circuit  Court. 
John  Doe^  plaintiff,       ^ 

against  >•  Answer  of  Defendant. 

Richard  Roe.,  defendant.  ) 

The  defendant  denies  that  {denying  any  allegations  of  the  petition 
7vhich  are  inconsistent  with  averments  in  the  answer);  and  says  that,  at 
the  time  in  the  petition  mentioned  the  defendant  was  lawfully  pos- 
sessed of  a  close  {or  parcel  of  land)  on  which  he  resided  {or  describe 
it  otherwise  so  as  to  identify  it),  and  that  the  goods  and  chattels  in  the 
petition  mentioned  were  wrongfully  in  and  upon  said  close  {or parcel 
of  land),  incumbering  the  same;  wherefore  the  defendant  removed 
and  carried  them  away  to  a  small  and  convenient  distance,  and  there 
left  them  for  the  use  of  the  plaintiff,  doing  no  unnecessary  damage 
thereto;  which  are  the  same  supposed  trespasses  in  the  petition 
mentioned. 

Oliver  Ellsworth,  Attorney. 


(  Verification. ) 


III.  REPLICATION.^ 
1.  In  General. 


^  Form  No.  19987. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  689.) 

{Commencement  as  in  Form  No.  17803.) 
{Similiter  to  the  general  issue.) 

And  the  said  John  Doe,  as  to  the  said  plea  of  the  said  Richard  Roe, 
by  him  secondly  above  pleaded  as  to  the  said  several  trespasses  in 

1.  For  the  formal  parts  of  a  replication     the  title  Replications  and    Replies^ 
or  reply  in  a  particular  jurisdiction  see     vol.  16,  p.  344. 
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the  introductory  part  of  that  plea  mentioned,  and  therein  attempted 
to  be  justified,  saith  that  he,  the  sddd  Jo/m  Doe,  by  reason  of  anything 
by  the  said  Richard  Roe  in  that  plea  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  aforesaid  action  thereof  against 
him,  the  said  Richard  Roe,  because  he  saith  that  (^Here  state  the  subject- 
matter  of  the  replication,  and  conclude  as  in  usual  for  ni). 

2.  In  Action  for  Trespass  to  Real  Property. 

a.  To  Plea  of  Escape  of  Cattle  Through  Defect  in  Fence. 

(1)  That  Defendant's  Cattle  were  Unruly. 

Form  No.  19988. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  697.) 

(^Commencement  as  in  Form  No.  IddtJi)  because  he  saith  that  the 
said  banks,  mounds  and  fences  between  the  said  closes  of  the  said 
Richard  Roe  zxidi  the  said  close  or  piece  or  parcel  of  land  of  the  said 
John  Doe  before  and  at  the  said  several  times  when,  etc.,  in  the  said  plea 
of  the  said  Richard  Roe  and  in  the  said  declaration  above  respectively 
mentioned,  at  (^stating  place')  aforesaid,  were  well  and  sufficiently 
maintained  and  repaired  to  prevent  cattle  feeding  and  being  in  the 
said  close  of  the  said  Richard  Roe  from  escaping  from  and  out  of  the 
same  into  the  said  closes  of  the  said  Johti  Doe,  and  that  the  said 
cattle  of  the  said  Richard  Roe  in  the  said  second  plea  mentioned,  at 
the  said  several  times  when,  etc.,  were  wild,  ungovernable  and 
unruly,  and  used  to  break  down  banks,  mounds  and  fences  in  good 
repair,  and  that  the  said  cattle  of  the  said  Richard  Roe,  at  the  said 
several  times  when,  etc.,  at  {stating  place)  aforesaid,  through  their 
said  wild,  ungovernable  and  unruly  disposition,  broke  down  the  said 
mounds,  bank  and  fences  between  the  said  close  of  him,  the  said 
John  Doe,  and  the  said  close  of  the  said  Richard  Roe,  the  same  then 
being  well  and  sufficiently  maintained  and  in  good  repair  as  afore- 
said, and  through  the  breach  of  the  said  banks,  mounds  and  fences 
so  made  by  the  said  cattle  of  the  said  Richard  Roe  as  aforesaid,  the 
said  cattle,  at  the  said  several  times  when,  etc.,  entered  into  the  said 
close  of  the  said  John  Doe  and  ate  up  the  grass  and  herbage  of  the 
said  John  Doe  then  growing  there,  and  did  damage  there,  in  manner 
and  form  as  the  said  John  Doe  hath  above  in  his  said  second  plea  in 
that  behalf  alleged;  without  this,  that  the  said  cattle  so  being  in  the 
said  close  or  piece  or  parcel  of  land  of  him,  the  said  John  Doe,  as 
aforesaid,  a  little  before  the  said  several  times  when,  etc.,  in  the  said 
second  plea  mentioned,  and  against  the  will  of  the  said  Richard  Roe 
and  without  his  knowledge  or  consent,  escaped  from  the  said  close 
or  piece  or  parcel  of  land  of  him,  the  said  Richard  Roe,  through  the 
defects  and  insufficiency  of  the  said  banks,  mounds  and  fences 
between  the  said  close  of  the  said  Richard  Roe  and  the  said  close  or 
piece  or  parcel  of  land  of  the  ^^Xd  John  Doe,  as  the  said  Richard  Roe 
hath  above  in  his  said  second  plea  in  that  behalf  alleged,  and  this 
(concluding  as  in  Form  No.  152 IS). 
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(2)  That  Defendant  Turned  the  Cattle  Into  Locus  in  Quo. 

Form  No.  19989. 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  697.) 

{Commencement  as  in  Form  No.  19974-}  because  he  saith  that  just 
before  the  said  time  when,  etc.,  the  said  cattle  in  the  said  declaration 
mentioned  were  wrongfully  turned  and  driven  by  the  said  Richard 
Roe  from  and  out  of  the  said  highway  into  and  upon  the  said  close, 
or  piece  or  parcel  of  land,  in  which,  etc.,  and  upon  that  occasion, 
and  by  means  and  in  consequence  thereof,  the  said  cattle  were,  at 
the  said  first  time  when,  etc.,  in  the  said  close  in  which,  etc.,  depas- 
turing on  the  grass  there  then  growing,  and  doing  damage  there,  in 
manner  and  form  as  the  %2\A  John  Doe  hath  above  thereof  com- 
plained against  him,  the  said  Richard  Roe.  And  this  {concluding  as  in 
Form  No.  15213). 

b.  To  Plea  of  Liberum  Tenementam. 

(1)  Denial  of  Plea. 

Form  No.  19990. 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  695.) 

{Commencement  as  in  Form  No.  19974)  because  he  saith  that  the  said 
close  in  the  said  declaration  mentioned,  in  which,  etc.,  now  is,  and  at 
the  said  several  times  when,  etc.,  was  the  close,  soil  and  freehold  of 
him,  the  said  John  Doe,  and  not  the  close,  soil  and  freehold  of  him, 
the  said  Richard  Roe,  in  manner  and  form  as  the  said  Richard  Roe 
hath  above  in  his  said  second  plea  alleged;  and  this  he,  the  saidy<7^« 
Doe,  prays  may  be  inquired  of  by  the  country,  etc. 

(2)  Demise  by  Defendant  to  Plaintiff. 

Form  No.  i  9  9  9  i . 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  696.) 

{Commencement  as  in  Form  No.  19970)  because  he  saith  that  whilst 
the  said  dwelling-house  was  the  dwelling-house  and  freehold  of  the 
said  Richard  Roe,  and  before  the  said  time  when,  etc..  to  wit,  on 
{stating  time),  at  {stating place)  aforesaid,  he,  the  said  Richard  Roe, 
demised  the  said  dwelling-house,  with  the  appurtenances,  to  the  said 
John  Doe,  to  have  and  to  hold  the  same  to  him,  the  ssdd  John  Doe, 
for  and  during  and  unto  the  full  end  and  term  of  one  year  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended,  and  so 
from  year  to  year,  for  so  long  time  as  they,  the  sddd  John  Doe  and 
Richard  Roe,  should  respectively  please.  By  virtue  of  which  said 
demise,  he,  the  said  John  Doe,  afterwards,  and  before  the  said  time 
when,  etc.,  entered  into  the  said  dwelling-house,  and  became  and 
was  possessed  thereof,  and  continued  so  thereof  possessed  from 
thence  until  the  s?i\(\  Richard  Roe  diitervia.r6.s,  and  during  the  con- 
tinuance of  the  said  demise,  to  wit,  at  the  said  time  when,  etc..  of  his 
own  wrong,  broke  and  entered  the  said  dwelling-house,  and  com- 
mitted the  said  several  trespasses  in  the  introductory  part  of  the 
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said  second  plea  mentioned,  in  manner  and  form  as  the  's,d\^  John 
Doe  hath  above  thereof  complained  against  him,  the  said  Richard 
Roe.  And  this  the  sa\(\  John  Doe  is  ready  to  verify;  wherefore  the 
said  yi;/;«  Z>^^  prays  judgment,  and  his  damages  by  him  sustained, 
by  reason  of  the  committing  of  the  said  trespasses  to  be  adjudged  to 
him,  etc. 

c.  To  Plea  of  License,  Denial  of  License. 
Form  No.  19992. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  697.) 

{Commencement  as  in  Form  No.  19970)  because  he  saith  that  the  said 
Richard  Roe,  at  the  said  time  when,  etc.,  of  his  own  wrong,  and  with- 
out the  leave  and  license  of  the  said  John  Doe,  to  him,  the  said  Richard 
Roe,  first  given  and  granted  in  that  behalf,  committed  the  said  sev- 
eral trespasses  in  the  introductory  part  of  the  said  second  plea  men- 
tioned, in  manner  and  form  as  the  ssLid  John  Doe  hath  above  thereof 
complained  against  him,  the  said  Richard  Roe,  and  this  he,  the  said 
John  Doe,  prays  may  be  inquired  of  by  the  country,  etc. 

IV.  REJOINDER.! 

1.  Concluding^  to  the  Country. 

Form  No.  19993. 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  718.) 

(  Title  of  court  and  cause  as  in  Form  No.  17Jt56.') 

And  the  said  Richard  Roe,  as  to  the  said  replication  of  the  said 
John  Doe  to  the  said  third  plea  of  him,  the  said  Richard  Roe,  saith 
that  the  said  John  Doe  ought  not  by  reason  of  anything  by  him  in 
that  replication  above  alleged  to  have  or  maintain  his  aforesaid 
action  against  him,  the  said  Richard  Roe,  in  respect  of  the  said  sup- 
posed trespasses  in  the  introductory  part  of  the  said  third  plea  and 
in  the  said  declaration  mentioned,  because  he  saith  that  {Here  state 
the  subject-matter  of  the  reJoinder).*^  And  of  this  he,  the  said  Richard 
Roe,  puts  himself  upon  the  country,  etc. 

2.  Concluding^  with  a  Verification. 

Form  No.  19994. 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  718.) 

{Commencing  as  in  Form  No.  19993),  and  continuing  cUnvn  to  *. 
And  this  he,  the  said  Richard  Roe,  is  ready  to  verify,  wherefore  as 
before  he  prays  judgment  if  the  said  John  Doe  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  the  said  Richard 
Roe,  in  respect  of  the  said  supposed  trespasses  in  the  introductory 
part  of  the  said  third  plea  and  in  the  said  declaration  mentioned, 
etc. 

1.  For  the  formal  parts  of  a  rejoinder  Rejoinders  and  Subsequent  Plead- 
in  a  particular  jurisdiction  see  the  title     ings,  vol.  16,  p.  i. 

374  Volume  18. 


TRESPASS   ON  THE   CASE. 

By  Harold  N.  Eldridge. 

I.  DECLARATION,  375. 
II.  PLEA,  376. 

CROSS-REFERENCES. 

For  Forms  relating  to  Actions  in  Deceit,  see  the  title  DECEIT 
^ACTION  OF),  vol.  6,  p.  106. 

For  Forms  in  Actions  for  Libel,  see  the  title  LIBEL,  vol.  n,  p.  342. 

For  Forms  in  Actions  for  Malicious  Prosecution,  see  the  title  MALI- 
CIOUS PROSECUTION,  vol.  II,  p.  712. 

For  Forms  in  Actions  for  Negligence,  see  the  title  NEGLIGENCE^ 
vol.  13,  p.  I. 

For  Forms  in  Actions  for  Slander,  see  the  title  SLANDER,  vol.  17, 
p.  219. 

For  Forrns  in  Actions  for  Trover  and  Conversion,  see  the  title  TRO  VER 
AND  CONVERSION. 

See  also  the  GENERAL  INDEX  to  this  work, 

I.  DECLARATION.! 

1.    Scope   of  Action.  —  The   action    of  armis,"  which  are  necessary  in  an  ac- 

trespass  on  the  case  is  very  broad  and  tion  of   trespass,  ought  not  in  general 

<omprehensive   and    lies,    in   general,  to  be  used  in  an   action  of  trespass  on 

where  a   legal   injury  is   suffered    for  the  case,      i   Chit.    PI.   146;  P r  ?■. 

which  the  common  law  has  provided  no  Bogan,    2    McCord    L.    (S.    Car.)   387; 

-adequate  remedy.     Royce  z/.  Oaices,  20  Marshall ».  White,  Harp.  L.  (S. Car.)  122. 
R.  1.  418.  Injury  Consequential.  —  That  the   in- 

Reqnisites  of  Complaint,  Declaration  or  jury  or  damage  done  was  consequential 

Petition,    Generally.  —  For    the    formal  and    not   immediate    must   be   shown, 

parts   of   a   complaint,    declaration   or  Doremus  z/.  Hennessy,  62  111.  App.  391; 

petition  in  a  particular  jurisdiction  see  North  v.  Cates,  2  Bibb  (Ky.)  591;  John- 

the  titles  Complaints,  vol.  4,  p.  1019;  son   v.   Castleman,   2  t)ana  (Ky.)  377; 

Declarations,  vol.  6,  p.  244.  Knott   v.    Digges,    6   Har.   &  J.  (Md.) 

All  Facts   Belied  TTpon   Stated.  —  The  231;    Barnes    v.    Hurd,    11    Mass     57; 

■distinguishing  characteristic  of  an  ac-  Cole  v.  Fisher,  11  Mass.   137;   Kelly  v. 

tion  on  the  case  is  that  all  of  the  facts  Lett,  13  Ired.  L.  (35  N.  Car.)  50;  Bald- 

upon  which  the  plaintiff  relies  are  to  ridge  v.  Allen,  2   Ired.  L.  (24  N.  Car.) 

be    stated    in    the    declaration.      Mat-  206;    Chester   County   v.    Brower,   117 

thews  V.  Treat,  75  Me.  594;  Halhorn  v.  Pa.  St.  647;  Cotteral  v.  Cummins,  6  S. 

Calef,  53  Me.  471.  &  R.  (Pa.)  343;  Vogel  v.  McAuliffe,  18 

In  I  Chit.  PI.  146,  it  is  said  that  "  the  R.   I.  791;  Barnum  v.  Baltimore,  etc., 

form  of  the  declaration  depends  on  the  R.  Co.,  5  W.  Va.  xo. 
particular  circumstances  on  which   the        Conclusion.  —  The  declaration  should 

action  is  founded."  not  conclude  contra  pacem,  as  in   tres- 

Vi  et   Armis.  —  The    words    "  vi   et  pass.     1  Chit.  PI.  146. 
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Form  No.  I9995.> 

(2  Chit.  PI.  (3d  Am.  from  2d  Lend,  ed.)  287.) 

Markham  and  Le  Blanc. 

Wednesday  next  after  fifteen  days  of  the 

Holy  Trinity,  in  Trin.  Term,  51  Geo.  III. 
Middlesex,  (to  wit.)  John  Doe  complains  of  Richard  Roe  being  in- 
the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case,  etc. 
For  that  whereas,  (^Here  state  the  cause  of  action).  To  the  damage  of 
the  sdixd/ohn  Doe  of  £500,  and  therefore  he  brings  his  suit,  etc. 

i  William  West 
Pledges  to  prosecute  \  and 

(     John  Jones. 

'  IL  PLEA.2 

Form  No.  19996.^ 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  550.) 

In  the  King's  Bench  (or  Common  Pleas  or  Exchequer"). 

Trin.  Term,  51  Geo.  III. 
Richard  Roe 
ats. 
John  Doe. 

And  the  said  Richard  Roe,  hy  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  he  is 
not  guilty  of  the  said  supposed  grievances  above  laid  to  his  charge, 
in  manner  and  form  as  the  said  John  Doe  hath  above  thereof  com- 
plained against  him.  And  this  he,  the  said  Richard  Roe,  puts  himself 
upon  the  country,  etc. 

And  for  a  further  plea  in  this  behalf,  the  said  Richard  Roe,  by 
leave  of  the  court  here,  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
says,  that  the  said  John  Doe  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says  that  {Ilere  state  the 
subject-matter  of  the  defense).  And  this  he,  the  said  Richard  Roe,  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  said  John  Doe 
ought  (or  ought  further)  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  etc. 

1.  See,  generally,  supra,  note  i,  p.  given  in  evidence  but  the  statute  of 
375  .  limitations,      i  Chit.  PI.  147. 

2.  Usual  Flea.  —  The  plea  in  an  ac-  For  the  formal  parts  of  an  answer  or 
tion  on  the  case  is  usually  the  general  plea  in  a  particular  jurisdiction  see  the 
issue,  not  guilty;  and  under  it  (except  titles  Answers  in  Code  Pleading,  vol. 
in   an   action   for  slander  and  a  few  i,  p.  799;  Pleas,  vol.  13,  p.  918. 
other  instances)  any   matter   may   be  8.  See,  generally,  supra,  note  2,  this 

page. 
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TRESPASS  TO  TRY  TITLE. 
I.  Petition,  377. 

II.  PLEA,  378. 


I.  Petition.! 

Form  No.  19997.' 

No.  j^OO. 


1.  Eequisites  of  Petition,  Generally. — 

The  statutory  requirements  must  be 
complied  with.  Bradley  v.  Deroche, 
70  Tex.  465;  Dangerfield  v.  Paschal, 
20  Tex.  536;  Leigh  v.  De  Ganahl,  (Tex. 
1891),  16  S.  W.  Rep.  1037. 

Certainty  Required.  —  The  petition 
need  not  be  "certain  to  a  certain  in- 
tent, in  every  particular,"  as  those 
terms  are  understood  at  common  law. 
Evans  v.  Womack,  48  Tex.  230. 

Names  of  Parties  and  Their  Besidence. 
—  The  real  names  of  the  plaintiff  and 
defendant  and  their  residence,  if  known, 
must  be  stated.  Tex.  Rev.  Stat.  (1895), 
art.  5250;  Houston  v.  Calahan,  (Tex. 
1888),  10  S,  W.  Rep.  97. 

Description  of  Premises.  —  The  petition 
shall  describe  the  premises  by  metes 
and  bounds,  or  with  suflScient  certainty 
to  identify  the  same,  so  that  from  such 
description  possession  thereof  may  be 
delivered,  and  shall  also  state  the 
county  or  counties  in  which  the  same 
are  situated.  Tex.  Rev.  Stat.  (1895),  art. 
5250;  Converse  v.  Langshaw,  81  Tex. 
275;  Houston  V.  Calahan,  (Tex.  1888), 
10  S.  W.  Rep.  97. 

Interest  of  Plaintiff  in  the  Premises.  — 
The  petition  shall  stale  the  interest 
which  the  plaintiff  claims  in  the  premi- 
ses, whether  it  be  a  fee  simple  or  other 
estate;  and  if  he  claims  an  undivided 
interest  he  shall  state  the  same  and  the 
amount  thereof.  Tex.  Rev.  Stat.  (1895), 
art.  5250;  Telfener  v  Dillards.  70  Tex. 
139;  Stovall  V.  Carmichael,  52  Tex.  383: 
Werner  v.  Kasten,  (Tex.  Civ.  App. 
1894),  26  S.  W.  Rep.  322;  Houston  v. 
Calahan.  (Tex.  1888).  10  S.  W.  Rep.  97. 

Plaintiff  Possessed  of  Premises.  —  That 
the   plaintiff  was  in   the  possession  of 


the  premises  or  entitled  to  such  posses- 
sion must  be  stated.  Tex.  Rev.  Stat. 
(1895),  art.  5250;  Stephens  v.  Motl,  82 
Tex.  81;  Werner  v.  Kasten,  (Tex.  Civ, 
App.  1894),  26  S.  W.  Rep.  322;  Houston 
V.  Calahan,  (Tex.  1888),  10  S.  W.  Rep. 
97- 

TJnlawftil  Entry  and  Withholding.  — 
That  the  defendant  unlawfully  entered 
upon  and  dispossessed  plaintiff  of  the 
premises  (stating  the  date),  and  with- 
holds from  him  the  possession  thereof, 
must  be  stated.  Tex.  Rev.  Stat.  (1895), 
art.  5250;  Cook  v.  Oliver,  83  Tex.  559; 
O'Connor  v.  Luna,  75  Tex.  592;  Day 
Land,  etc.,  Co.  v.  State,  68  Tex.  526; 
Nye  V.  Hawkins,  65  Tex.  600;  Evans  v. 
Womack,  48  Tex.  230;  Houston  v. 
Calahan,  (Tex.  1888),  10  S.  W.  Rep.  97. 

Rents,  Profits  or  Damages.  —  If  rents, 
profits  or  damages  are  claimed,  such 
facts  as  show  the  plaintiff  to  be  entitled 
thereto  and  the  amount  thereof  must 
be  stated.  Tex.  Rev.  Stat.  (1895),  art. 
5250. 

Prayer.  —  The  petition  shall  conclude 
with  a  prayer  for  the  relief  sought. 
Tex.  Rev.  Stat.  (1895),  art.  5250;  Hous- 
ton V.  Calahan,  (Tex.  1888),  10  S.  W. 
Rep.  97. 

Indorsement.  —  The  plaintiff  must  in- 
dorse on  his  petition  that  the  action  is 
brought  as  well  to  try  the  title  as  for 
damages.  Tex.  Rev.  Stat.  (1895),  art. 
5251;  Day  Land,  etc..  Co.  v.  State.  68 
Tex.  526;  Evans  v.  Womack,  48  Tex. 
230;  Keys  7'.  Mason,  44  Tex.  140;  Wade 
V.  Converse.  18  Tex.  233;  Shannon  v. 
Taylor.  16  Tex.  413;  Houston  v.  Cala- 
han, (Tex.  1888)  10  S.  W.  Rep.  97. 

2.  Texas.  —  Rev.  Stat.  (1895),  art. 
5248. 
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19997.  TRESPASS  TO  TRY  TITLE.  19998. 

The  State  of  Texas,  \  In  the  District  Court. 

County  of  Llano.       j  October  Term,  \()0S. 

To  the  Honorable  District  Court  of  Llano  County : 

The  petition  oi  John  Doe,  of  Llano,  in  said  county  of  Llano,  plaintiff, 
against  Richard  Roe,  of  Lone  Grove,  in  said  county  of  Llano,  defendant, 
respectfully  shows  that  on  the  tenth  day  of  May,  i^OS,  plaintiff  was  and 
now  is  lawfully  seised  and  possessed  of  a  certain  tract  of  land  herein- 
after described,  situated  in  the  county  of  Llano,  holding  the  same  in 
fee  simple;  that  on  the  day  and  year  last  aforesaid  defendant  entered 
upon  said  premises  and  ejected  plaintiff  therefrom,  and  wrongfully 
withholds  from  plaintiff  the  possession  thereof  to  his  damage  one 
thousand  dollars. 

That  the  premises  so  entered  upon  and  wrongfully  withheld  by 
defendant  from  plaintiff  are  bounded  and  described  as  follows; 
(^Here  describe  property). 

And  plaintiff  further  shows  that  the  annual  rent  of  said  premises  is 
of  the  value  of  nine  hundred  dollars. 

Wherefore  plaintiff  prays  that  defendant  be  cited  to  answer  this 
petition,  and  for  judgment  against  defendant  for  the  above  described 
premises;  for  his  damages,  for  costs  of  suit,  and  for  general  relief. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

{^Verification.) 

Indorsement. 

This  action  is  brought  as  well  to  try  title  as  for  damages. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 


II.  PLEA.1 

«  Form  No.  19998.^ 

(^Title  of  court  and  cause  as  in  Form  No.  9659.) 

And  now  comes  the  defendant,  by  his  attorney,  and  says  that  he 
is  not  guilty  of  all  and  singular  the  injuries  complained  of  in  plain- 
tiff's petition;  and  of  this  he  puts  himself  upon  the  country.  Where- 
fore he  prays  judgment  of  the  same,  and  that  he  be  dismissed  with 
his  costs. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

(  Verification?) 

1.  Scope  ofPlea  of  "Not  Guilty."— Under  The  plea  of  "  not  guilty"  shall  state 

the  plea  of  "not  guilty,"  the  defendant  in  substance  that  the  defendant  is  not 

may  give  in  evidence  any  lawful  de-  guilty  of  the  injury  complained  of  in 

fense  to  the  action,  except  the  defense  the  petition  filed  by  the  plaintitf  against 

of  limitation,   which  shall  be  specially  him.       Tex.     Rev.     Stat.    (1895),    art. 

pleaded.     Tex.    Rev.   Stat.  (1895),  art.  5256. 

5257-  2.     TVjTflj.  —  Rev.    Stat.    (1895),   art. 

Contenu  of  Plea  of  "Not  Guilty."—  5256. 
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TRIAL. 

I,  WAIVER  OF  TRIAL  BY  JURY,  379. 

1.  Waiver,  379. 

2.  Entry  of  Waiver,  Submission  of  Cause,  and  Finding,  380. 
II.  TRIAL  BY  FOREIGN  JURY;  380. 

1.  Notice  of  Motion  for  Foreign  Jury,  380. 
8.  Affidavit  in  Support  of  Motion,  381. 

3.  Order  for  Foreign  fury,  2,^1. 

4.  Notice  by  Sheriff  to  Clerk  or  Commissioner  of  Jurors,  382. 
III.  ENTRY  OF  SUBMISSION  OF  CAUSE  TO  JURY,  382. 

IV.  MOTION  TO  DISCHARGE  JURY  FOR  MISCONDUCT,  382. 

CROSS-REFERENCES. 

For  Forms  in  relation   to  the  Selection   and  Drawing  of  Jurors,  see  the 

title  JURIES,  vol.  10,  p.  954. 
For  Forms  of  Notes  of  Issue,  see  the  title  NOTES  OF  ISSUE,  vol. 

i3»  P-  185. 
For  Forms  of ' Notice  of  Argument,  see  the  title  NOTICE  OF  TRIAL 

AND  ARGUMENT,  vol.  13,  p.  201. 
For  Forms  of  Notice  of  Trial  and  Hearing,  see  the  title  NO  TICE  OF 

TRIAL  AND  ARGUMENT,  vol.  13,  p.  201. 
For   Forms   in   relation    to   Special    and  Struck  Juries,    see    the   title 

SPECIAL  AND  STRUCK  JURIES,  vol.  17,  p.  297. 
See  also  the  titles  NEW  TRIAL,  vol.  13,  p.  97;   VERDICT;  and  the 

GENERAL  INDEX  to  this  work. 


I.  WAIVER  OF  TRIAL  BY  JURY. 
1.  Waiver. 

Form  No.  19999. 

(Precedent  in  Logan  v.  State,  86  Ga.  267.)' 
ITht  State  of  Georgia  )  j^  ^^^  ^.^^  ^^^^^  ^j  ^^^  ^^^^  ^j  Savannah. 
mghTogan.  J  ^«^  Term,  A.  I,.  .890.]^ 

The  defendant  Hugh  Logan,  being  in  open  court,  waives  arraign- 
ment and  a  trial  by  jury,  pleads  not  guilty  and  puts  himself  upon 
the  country, 

T.  S.  Morgan,  att'y  for  defendant. 

1.  It  was  held  that  a  defendant  in  a  from  calling  in  question  his  conviction 
misdemeanor  case   can   waive   a   jury     by  the  judge. 

trial  and  that  in  this  case  the  defend-        2.  The  matter   enclosed   by   [  ]   will 
.ant,  having  voluntarily  entered  into  the     not  be  found  in  the  reported  case, 
waiver  of  trial  by  jury,  was  estopped 
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Form  No.  20000.* 
State  of  Illinois,      )  ^^ 
County  of  Greene.  \ 

Before  Abraham  Kent,  Justice  of  the  Peace. 


John  Doe     )  ^^^^^ 


RiZTRoe.]-^'-^^^'^^^^' 

And  now,  on  this  ninth  day  of  October,  a.  d.  i8P9,  comes  the  said 
Richard  Roe,  the  defendant  herein,  and  in  open  court,  and  of  his  own 
free  will,  and  in  writing,  waives  his  right  to  a  trial  by  jury  in  the 
above  entitled  cause,  and  consents  to  a  trial  by  the  court  without  a 
jury,  pursuant  to  the  statute  of  \W3,  in  such  case  made  and  provided. 

Richard  Roe. 

The  above  waiver  of  a  trial  by  jury  was  acknowledged  and  sub- 
scribed to  before  me  by  the  above  named  defendant,  the  day  and 
year  first  above  written. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20001. 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 
The  parties  to  this  action,  by  their  respective  attorneys,  hereby 
respectively  waive  trial  by  jury  herein. 
Dated  {concluding  as  in  Form  No.  18889'). 

2.  Entry  of  Waiver,  Submission  of  Cause,  and  Finding. 

Form  No.  20002. 

(  Title  of  cause  as  in  Form  No.  11851. ) 

This  sixth  day  oi  June,  iS99,  come  the  parties  by  their  attorneys, 
and  the  jury  being  waived  this  cause  is  submitted  to  the  court  for 
trial,  and  the  court  having  heard  the  evidence  and  arguments  of 
counsel  and  being  advised  in  the  premises,  finds  for  the  plaintiff,  and 
that  he  is  entitled  to  recover  of  and  from  the  defendant  {Here  state 
relief  to  which  defendant  is  entitled'). 

It  is  therefore  considered  and  adjudged  by  the  court  {concluding  as 
in  Form  No.  11851). 

II.  TRIAL  BY  FOREIGN  JURY.2 
1.  Notice  of  Motion  for  Foreign  Jury.^ 

Form  No.  20003.* 

Supreme  Court, ) 

Albany  County,  j 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  3.  For  the  formal  parts  of  a  notice  of 
(i8g6),  c.  79,  par.  175.  motion  in  a  particular  jurisdiction  see 

2.  For  a  case  in  which  a  foreign  jury     the  title  Motions,  vol.  12,  p.  938. 

may  properly  be  ordered  see  Stryker  v.         4.  New  York. —  Code    Civ.    Proc,  § 
Turnbull,  3  Cai.  (N.  Y.)  103.  1070. 
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Please  take  notice,  that  upon  the  affidavit,  of  which  a  copy  is  here- 
with served  upon  you,  and  upon  the  ^\edid\ng%  (^specifying  other  papers^ 
if  any)  on  file  in  this  action,  a  motion  will  be  made  by  the  under- 
signed at  a  special  term  of  the  above  entitled  court,  to  be  held  at  the 
court-house  in  the  city  of  A/ba?iy,  in  said  county  of  Albany,  on  the  tenth 
day  of  September,  iS97,  at  ten  o'clock  in  the  forenoon  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  order  that  a  foreign  jury  be 
summoned  to  try  the  above  entitled  action,  at  the  trial  term  of  said 
court  appointed  to  be  held  at  the  court-hmise,  in  the  city  of  Albany, 
in  said  county  of  Albany,  on  the  tenth  day  of  December,  iS97,  and  for 
such  other  relief  as  may  be  just,  with  costs  of  this  motion. 

(^Signature,  address,  date  and  address  as  in  Form  No.  6954.) 

2.  Aflftdavit  in  Support  of  Motion.^ 

Form  No.  20004.' 

(  Title  of  court  and  cause  and  venue  as  in  Form  No.  8805.') 

John  Doe,  being  duly  sworn,  says: 

I.   That  he  is  the  plaintiff  (or  defendant)  in  this  action. 

[II.  If  the  affidavit  is  by  the  defenda?it,  say,  "That  deponent  has 
fully  and  fairly  stated  the  case  to  Oliver  Ellsworth,  his  counsel,  who 
resides  at  No.  10  State  street,  in  the  city  of  Albatiy,  in  said  county  of 
Albany,  and  that  he  has  a  good  and  substantial  defense  on  the  merits 
to  this  action,  as  he  is  advised  by  his  said  counsel,  and  verily  believes 
to  be  true.] 

III.  That  a  fair  and  impartial  trial  cannot  be  had  in  this  action  in 
the  city  and  county  of  Albany,  where  the  venue  is  laid  (^Here  state 
facts  to  support  this  averment,  e.  g.,  that  an  effort  to  obtain  a  fury  to  try 
the  case  has  been  in  vain,  from  the  fact  that  se^ieral  panels  of  fury  have 
been  exhausted  witJwut  obtaining  suitable  furors,  or  as  the  case  'may  be). 

IV.  That  the  action  involves  the  determination  of  certain  ancient 
boundary  lines  within  the  city  and  county  of  Albany,  and  an  inspec- 
tion by  the  jury  of  certain  ancient  landmarks  will  be  necessary  for 
a  proper  decision  upon  the  evidence  herein  (or  state  other  facts 
necessary  for  retaining  the  present  place  of  trial). 

V.  That  this  action  is  one  of  great  importance,  involving  the  title 
to  real  property  of  the  value  of  twenty  thousand  dollars  (or  inasmuch 
as  many  other  actions  abide  the  determination  of  this  cause  —  or  as  the 
case  may  be). 

(^Signature  and  fur  at  as  in  Form  No.  8805.) 

3.  Order  for  Foreigri  Jury.^ 

Form  No.  20005  .* 

(  Title  of  court  and  cause  as  in  Form  No.  6957.) 

1.  For  the  formal  parts  of  an  affidavit  8.  For  the  formal  parts  of  an  order  in 
in  a  particular  jurisdiction  see  the  title  a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548.  Orders,  vol.  13.  p.  356. 

2.  A^ezv  York.  —  Code  Civ.  Proc,  4.  Nezv  York. — Code  Civ.  Proc,  § 
§  1070.  1070. 
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Upon  reading  and  fi\mg(IIere  enumerate  the  motion  papers),  together 
with  satisfactory  proof  of  service  of  said  notice  of  motion  and  papers 
yx^oxi  Jeremiah  Mason,  attorney  iox  John  Doe,  the  plaintiff  above 
named,  and  upon  reading  and  filing  (Zr<?r<?  specify  the  papers,  if  any ^ 
filed  in  opposition  to  the  motion'),  ^nd.  upon  hta.r\ng  Oliver  Ellsworth, 
attorney  for  the  above  named  defendant,  in  argument  in  support  of 
said  motion,  and  Jeremiah  Mason,  attorney  for  plaintiff,  (or  no  one 
appearing)  in  opposition, 

Ordered,  that  this  action  be  tried  by  a  foreign  jury  to  be  taken 
and  summoned  from  the  body  of  the  county  of  Montgomery. 

It  is  further  ordered  that  the  jurors  selected  attend  at  a  trial  term 
of  this  court  to  be  held  at  the  court-house  in  the  city  of  Albany,  in 
the  ccjunty  of  Albany,  on  the  tenth  day  of  December,  iS97. 

Enter:  John  Marshall,  J.  ,5".  C. 

4.  Notice  by  Sheriflf  to  Clerk  or  Commissionep  of  Jurors.^ 

Form  No.  20006.^ 

(^Title  of  court  and  cause  as  in  Form  No.  6954.) 
To  Calvin  Clark,  Clerk  of  the  County  of  Montgomery  (or  To  the  Com- 
missioner of  Jurors  in  the  County  of  Kings) : 

You  will  please  take  notice  that  an  order  has  been  issued  by  the 
Supreme  Court  of  the  state  of  New  York,  within  and  for  the  county 
of  Albany,  for  a  foreign  jury  for  the  trial  of  the  issue  in  the  above 
entitled  action,  to  be  taken  from  the  county  of  Montgomery  (or 
Kings),  and  that  a  certified  copy  of  said  order  has  been  delivered 
to  me,  John  Lynch, 

Sheriff  of  the  County  of  Albany. 


III.  ENTRY  OF  Submission  of  Cause  to  Jury. 

Form  No.  20007. 

(  Title  of  cause  as  in  Form  No.  11851. ) 

This  sixth  day  oi  June,  i899,  come  the  parties  by  their  attorneys 
and  also  the  following  named  persons,  householders  or  freeholders 
of  the  county,  as  jurors,  to  wit,  (^naming  them),  who  were  duly 
impaneled  and  sworn  according  to  law  to  try  the  issue  joined 
between  the  said  parties,  and  having  heard  part  of  the  testimony  and 
there  not  being  sufficient  time  to  complete  the  testimony,  this  cause 
is  continued  until  to-morrow  at  nine  o'clock  A.  m. 

IV.  MOTION  TO  DISCHARGE  JURY  FOR  MISCONDUCT.^ 

1.  For  the  formal  parts  of  a  notice  in  3.  For  the  formal  parts  of  a  motion  in 
a  particular  jurisdiction  see  the  title  a  particular  jurisdiction  see  the  title 
Notices,  vol.  13,  p.  ai2.  Motions,  vol.  12.  p.  938. 

2.  JVe7o    York.  —  Code    Civ.    Proc, 
§  1070. 
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Form  No.  20008. 

(  Title  of  court  and  cause  as  in  Form  JVo.  6955. ) 

Now  comes  the  above  named  defendant,  by  his  attorney,  Oliver 
Ellsworth,  and  moves  the  court  that  the  jury  herein  be  discharged 
and  that  the  trial  of  this  cause  be  withdrawn  from  them  for  the 
following  reasons,  to  wit,  {stating  reasons'). 

And  the  said  defendant  in  support  of  this  motion  files  herewith 
the  affidavit  of  Samuel  Short. 

{Signature  as  in  Form  No.  6955.) 


TRIAL  OF  RIGHT  OF  PROPERTY. 

Seethe  titles  ATTACHMENT;  GARNISHMENT;  TRUSTEE 
PROCESS;  FACTORIZING,  vol.  2,  p.  303;  EXECU- 
TIONS AGAINST  PROPERTY,  vol.  8,  p.  i;  INTER- 
PLEADER, vol.  10,  p.  438;  INTERVENTION,  vol.  10, 
p.  438;  REPLEVIN,  CLAIM  AND  DELIVERY,  vol.  16, 
p.  154;  SEQUESTRATION,  vol.  17,  p.  i. 

383  Volume  18. 


TROVER  AND  CONVERSION. 

By  Harold  N.  Eldridge, 

I.  COMPLAINT,  DECLARATION  OR  PETITION,  385. 
1,  At  Common  Law,  386. 

a.  In  General,  387. 

( 1 )  Where  Property  Converted  is  Described  in  Declara- 

tion, 388. 

{a)  In  General,  388. 

(b\  Action  by  Administrator,  389. 

(2)  Where  Property  Converted  is  Described  in  Schedule 

Annexed  to  Declaration,  390, 

(a)  Action  by  Administrator,  390. 

(^)  Action  by  Executor,  390. 

b.  Bonds,  391. 

c.  Chest  and  Goods,  391. 

d.  Corn,  392.  ' 

e.  Sloop  and  Cargo,  392. 
/.  Sugar,  393. 

».   Under  Codes  and  Practice  Acts,  393. 
a.  In  General,  393. 

( 1 )  Where  Property  Converted  is  Described  in  Declara- 

tion, 393. 

(a)  In  General,  393. 
{b)  Cotton,  395. 
(c)  Cross  Ties,  395. 
(d^)  Flour,  396, 
(^)  Harvester  and  Binder,  396. 
(y")  Horses,  396. 

aa.  In  General,  396. 

bb.  Where  Defendant  was  Bailee,  397. 
(^)  Money  Which  Attorney  had  Collected,  398, 
(//)  Notes,  399. 

aa.  In  General,  399. 

/^/5.  ^«^  Mortgage  Deed,  400. 
(/)   Timber,  402, 

(2)  Where  Property  Converted  is  Described  in  Schedule 

Annexed,  402. 
^.  Action  by  Assignee,  402. 
<r.  Action  by  Executor,  403. 

(1)  /oc7r   Conversion  During  Life-time    of  Testator, 

403- 

(2)  For  Conversion  After  Testator's  Death,  403. 

d.  Action  by  Subtenant  Against  Landlord  of  Tenant,  403. 
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JI.   ANSWER,  404. 

1.  Denial^  404. 

a.  Of  Property  in  Plaintiffs  404. 
'  b.  Of  Property  in  Plaintiff  and  of  Conversion  by  Defendant y 

404. 

2.  That  Defendant  had  a  Lien  on  Alleged  Converted  Property,  405. 

a.  Agistor's  Lien,  405. 

b.  Storage  Lien,  405. 

3.  That  Plaintiff  had  a  General  Property  in  the  Goods  Converted^ 

but  that  the  Defendant  had  a  Special  Property  in  Them  by 
Reason  of  an  Attachment,  405. 

I.  COMPLAINT,  DECLARATION  OR  PETITION.^ 


1.  Reqoisites  of  Complaint,  Declaration 
■or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

Interest  of  Plaintiff  in  Property  Con- 
verted —  Generally.  —  It  is  the  usual 
pnictice  to  allege  that  the  plaintiff  was 
the  owner  of  the  goods  and  chattels 
converted,  or  that  they  were  his  prop- 
erty, and  also  that  he  had  possession 
■or  the  right  to  the  possession  of  the 
same.  Weil  v.  Ponder,  127  Ala.  296; 
Scarbrough  v.  Rowan,  125  Ala.  509; 
Doggert  V.  Gray,  no  Cal.  169;  Kehr  v. 
Hall,  117  Ind.  405;  Swope  v.  Paul,  4 
Ind.  App.  463;  Kennett  v.  Peters,  54 
Kan.  119;  Warren  v.  Dwyer,  91  Mich. 
414;  Williams  v.  Raper,  67  Mich.  427; 
Harvey  v.  McAdams,  32  Mich.  472; 
First  National  Bankw.  St.  Croix  Broom 
Corporation,  41  Minn.  141;  Smith  v. 
Force,  31  Minn.  119;  Jones  v.  Rahilly, 
16  Minn.  320;  Citizens  Bank  v.  Tiger 
Tail,  etc..  Land  Co.,  152  Mo.  145;  Bank 
V.  Fischer,  55  Mo.  App.  51;  Reynolds 
V.  Fitzpatrick,  23  Mont.  52;  Babcock  v. 
Caldwell,  22  Mont.  460;  Reed  v.  Mc- 
Rill,  41  Neb.  206;  Kavanaugh  v.  Ober- 
felder,  37  Neb.  647;  Cortelyou?-.  Hiatt, 
36  Neb.  584;  Mount  v.  Executors,  19 
N.  J.  L.  124;  Yaidum  v.  Wolf,  33  App. 
Div.  (N.  Y.)  247;  Bernev  v.  Dreitzel,  33 
Hun  (N.  Y.)  34;  Wright  v.  Field,  64 
How.  Pr.  (N.  Y.)  117;  Kerner  v.  Bord- 
man,  14  N.  Y.  Supp.  787;  Davis  v. 
Hoppock,  6  Duer  (N.  Y.)  254;  Heine  v. 
Anderson,  2  Duer  (N.  Y.)3i8;  Penland 
■V.  Leatherwood,  loi  N.  Car.  509;  Rail- 
road Company  v.  O'Donnell,  49  Ohio 
St.  489;  Robinson  v.  Peru,  etc..  Wheel 
Co.,  I  Okla.  140;  Johnson  v.  Oregon 
■Steam    Navigation  Co.,   8  Oregon    36; 


Good  V.  Hornish,  13  S.  &  R.  (Pa.)  99; 
Royce  v.  Oakes,  20  R.  I.  252;  Nance  v. 
Georgia,  etc..  R.  Co.,  35  S.  Car.  307; 
Irving  r.  Hubbard,  12  S.  D.  67;  Humpf- 
ner  v.  Osborne,  2  S.  Dak.  210;  Tashlee 
V.  Wily,  8  Humph.  (Tenn.)  659;  Beck- 
ham V.  Burney,  (Tex.)  42  S.  W.  Rep. 
1040;  Brickley  v.  Walker,  68  Wis.  363; 
Swift  V.  James,  50  Wis.  540.  But 
it  has  been  held  that  where  plain- 
tifif's  title  to  the  property  converted  is 
shown  it  is  unnecessary  to  allege  right 
of  possession  in  him;  and  that  where 
his  right  of  possession  is  alleged  it  is 
unnecessary  to  allege  his  title  to  the 
property  converted.  Barney  v.  Drexel, 
33  Hun  (N.  Y.)  34;  Kerner  v.  Bartman, 
14  N.  Y.  Supp.  787. 

In  Kerner  v.  Bartman,  14  N.  Y. 
Supp.  787,  the  allegation  was  that  "  the 
defendant  wrongfully  took  into  his  pos- 
session property  of  which  the  plaintiff 
was  the  owner,"  and  it  was  held  "in 
substantial  conformity  with  the  require- 
ment of  good  pleading,"  "although 
not  artistic  in  form." 

And  see  Baals  v.  Stewart,  109  Ind. 
371,  where  ownership  was  alleged  and 
it  was  held  that  an  allegation  of  pos- 
session was  unnecessary.  But  see 
contra  Bank  v.  Tiger  Tail,  etc..  Land 
Co.,  152  Mo.  145,  where  ownership  was 
alleged  and  it  was  held  that  the  peti- 
tion was  defective  because  it  did  not 
state,  either  expressly  or  by  implica- 
tion, that  the  plaintiff  had  the  posses- 
sion or  the  right  to  the  possession  of 
the  property  sued  for  at  the  time  of  the 
conversion. 

Ownership,  How  Alleged.  —  A  general 
allegation  of  ownership  of  property  in 
the  plaintiff  is  sufficient,  without  set- 
ting out  the  nature  of  the  plaintiff's 
title  and  how  it  was  acquired.     Dug- 
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1.  At  Common  Law. 


gan  V.  Wright,  157  Mass.  228;  Warren 
V.  Deyer,  91  Mich.  414;  Williams  v. 
Raper,  67  Mich.  427;  Harvey  v.  Mc- 
Adams.  32  Mich.  472;  First  National 
Bank  v.  St.  Croix  Broom  Corporation, 
41  Minn.  141;  Reynolds  v.  Fitzpatrick, 
23  Mont.  52;  Reed  v.  McRill,  41  Neb. 
206;  Kavanaugh  v.  Oberfelder,  37  Neb. 
647;  Heins  v.  Anderson,  2  Duer  (N.  Y.) 
318;  Penland  z.  Leatherwood,  loi  N. 
Car.  509. 

In  Duggan  v.  Wright,  157  Mass.  258, 
the  court  says:  "An  allegation  that  the 
property  converted  was  the  property  of 
the  plaintiff  is  not  an  averment  that 
the  plaintiff  was  the  absolute  owner, 
but  makes  admissible  any  evidence 
showing  that  the  plaintiff  stood  in  such 
a  relation  to  the  property  that  he  has  a 
right  to  maintain  the  action."  But  see 
contra  Kennett  v,  Peters,  54  Kan.  119, 
where  it  was  held  that  if  special  owner- 
ship is  relied  upon  the  facts  constitut- 
ing it  must  be  alleged. 

Lawful  Possession.  —  An  allegation 
of  possession  imports  lawful  posses- 
sion. Yardum  v.  Wolf,  33  App.  Div. 
(N.  Y.)  247. 

night  to  Immediate  Possession. — Where 
the  plaintiff  was  not  in  possession  of  the 
property  at  the  time  of  the  conversion, 
it  must  be  alleged  that  he  was  entitled 
to  immediate  possession.  Kennett  v. 
Peters,  54  Kan.  119.  But  it  is  un- 
necessary to  allege  possession  or  owner- 
ship in  the  plaintiff  at  the  time  of  the 
commencement  of  the  action.  Bab- 
cock  V.  Caldwell,  22  Mont.  460. 

Possession  and  Ownership  at  Time  of 
Conversion.  —  That  the  plaintiff's  pos- 
session and  ownership  of  the  property 
converted  existed  at  the  time  of  the 
conversion  must  be  alleged.  Kennett 
V.  Peters,  54  Kan.  119;  Smith  v.  Force, 
31  Minn.  119;  Citizens  Bank  v.  Tiger 
Tail,  etc.,  Land  Co.,  152  Mo.  145;  Bab- 
cock  V.  Caldwell,  22  Mont.  460;  Gaskill 
V.  Barbour,  62  N.  J.  L.  530;  Mount  v. 
Executors,  19  N.  J.  L.  124;  Irving  v. 
Hubbard,  12  S.  Dak.  67. 

A  complaint  which  avers  that  "  on 
the  8th  day  of  May  the  plaintiff  was 
and  is  now  "  the  owner  of  the  property 
described,  and  that  the  defendant  con- 
verted the  property  "on  or  about  the 
I2th  of  May."  is  fatally  defective,  be- 
cause it  does  not  allege  with  certainty 
that  the  plaintiff  was  the  owner  at  the 
time  of  the  conversion.  Sawyer  v. 
Hobertson,  11  Mont.  416. 


Description  of  Property —  Generally.  — 
The  goods  and  chattels  converted  must 
be  described.  McElanon  v.  Fames, 
etc.,  Com.  Co.,  95  Ga.  607;  Titner  v. 
Strickland,  89  Ga.  363;  King  v.  Wright, 
77  Ga.  581;  Harper  v.  Scott,  63  111. 
App.  401;  Heddy  v.  Fuller,  i  Blackf. 
(Ind.)  51;  Stinchfield  v.  Twaddle,  81 
Me.  273;  First  National  Bank  v.  Mont- 
gomery, 70  Miss.  550;  Colebrook  v. 
Merrill,  46  N.  H.  160;  Edgerly  v. 
Emerson,  23  N.  H.  555;  Bank  of  New 
Brunswick  v.  Neilson,  15  N.  J.  L.  337; 
Van  Anken  v.  Wickham,  5  N.  J.  L. 
587;  Pierson  v.  Townsend,  2  Hill  (N, 
Y.)  550;  MofBtt  7).  Pratt,  12  How.  Pr. 
(N.  Y.)  48;  Robinson  v.  Peru,  etc.. 
Wheel  Co.,  i  Okla.  140;  Neiler  v. 
Kelly,  69  Pa.  St.  403;  Tailor  v.  Mor- 
gan, 3  Watts  (Pa.)  333;  Henry  v. 
Sowles,  28  Fed.  Rep.  521;  Ball  v.  Pat- 
terson, I  Cranch  C.  C.  (U.  S.)  607; 
Hartford  v.  Jones,  i  Ld.  Raymond 
588.  Though  they  need  not  be  de- 
scribed with  the  particularity  required 
in  an  action  for  detinue  or  replevin, 
where  possession  of  the  property  con- 
verted is  sought.  McElhannon  v. 
Farmers,  etc..  Commission  Co.,  95  Ga. 
670;  Stinchfield  v.  Twaddle,  81  Me. 
273;  First  National  Bank  v.  Mont- 
gomery, 70  Miss.  550;  Edgerly  v. 
Emerson.  23  N.  H.  555;  Neiler  v. 
Kelly,  69  Pa.  St.  403. 

In  Taylor  v.  Morgan,  3  Watts  (Pa.) 
333,  it  is  said  that  certainty  to  a  com- 
mon intent  is  all  that  is  required.  But 
a  description  as  indefinite  as  "  divers 
goods  and  chattels"  is  insufficient. 
Stinchfield  v.  Twaddle,  81  Me.  273. 
And  so  is  the  following  description, 
"certain  goods,  to  wit:  a  lot  of  goods 
in  a  certain  store  in  A."  Edgerly  v. 
Emerson,  23  N.  H.  555. 

Reference  for  Description  in  First 
Count. — To  avoid  prolixity,  a  subse- 
quent count  may  refer  to  a  preceding 
count  for  a  description  of  the  goods 
converted.  Bank  of  New  Brunswick 
V.  Neilson,  15  N.  J.  L.  337.  But  a  de- 
scription of  notes  in  a  second  count  as 
"  eleven  other  promissory  notes,  hav- 
ing the  like  drawers,  indorsers,  de- 
scriptions and  value  as  the  said 
promissory  notes  in  the  said  first 
count  mentioned,"  is  insufficient. 
Had  the  description  referred  to  the 
notes  as  the  same  eleven  promissory 
notes  in  the  first  count  mentioned,  it 
would  have  been  sufficient.  Bank  of 
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a.  In  General. 


New  Brunswick  ».  Neilson,  15  N.  J.  L. 

337- 

Garments.  —  A  description  of  gar- 
ments must  show  the  kind  of  garments. 
Elpcke  V.  Acton,  i  Vent.  X14. 

Mare. — A  description  of  a  mare  as 
"  a  certain  black  mare  of  the  value  of 
%ioo"  is  sufficient.  HedJy  v.  Fuller, 
I  Blackf.  (Ind.)  51. 

Bonds  and  Other  Written  Instru- 
ments. —  In  Pierson  v.  Townsend,  2 
Hill  (N.  Y.)  550,  the  court  said:  "  In 
trover  for  a  bond  or  other  written  in- 
strument, the  plaintiff  need  not  give 
date,  or  recite  any  part  of  the  deed  in 
his  declaration.  Not  having  posses- 
sion of  the  instrument,  he  may  be  un- 
able to  do  so  without  the  danger  of 
being  defeated  on  the  ground  of  vari- 
ance; but  he  must  show  *  *  *  who 
are  the  parties  to  the  contract."  A 
description  of  bonds  as  ^' four  bonds 
made  by  the  Philadelphia  and  Erie 
Railroad  Company  of  %i,ooo  each  "  has 
been  held  sufficient.  Neiler  z.  Kelly, 
69  Pa.  St.  403.  And  in  describing 
promissory  notes  and  bills  of  exchange 
It  is  not  necessary  to  state  their  dates 
or  time  of  payment.  Bank  of  New 
Brunswick  v.  Neilson,  15  N.  J.  L.  337. 
But  a  description  of  stock  as  '^'^70 
shares  of  the  Sunbury  and  Erie  Railroad 
Company,  of  the  par  value  of  %ioo  each," 
is  insufficient,  as  trover  will  not  lie, for 
a  share  of  stock,  but  only  for  the  cer- 
tificate of  the  share.  Neiler  v.  Kelley, 
69  Pa.  St.  403. 

Schedule  Annexed.  —  A  declaration 
is  sufficient  as  regards  description 
which  refers  "to  the  goods  and  chat- 
tels, in  the  schedule  hereunto  annexed, 
and  of  the  value  therein  mentioned." 
Siinchfield  v.  Twaddle,  81  Me.  273. 

Value  of  Property.  —  It  is  usual  to  al- 
lege the  value  of  the  property  con- 
verted, although  such  allegation  need 
not  be  proved  where  there  is  an  allega- 
tion of  damages.  Traxler  v.  Buckner, 
126  Cal.  288;  Herrlich  v.  McDonald,  80 
Cal.  460;  Maddingly  v.  Darun,  23  111. 
618;  Ryan  v.  Hurly.  190  Ind.  115; 
Richardson  v.  Hall,  21  Md.  399;  Fory 
V.  Backfer,  10  Mo.  302;  Hixon  v. 
Pixley,  15  Nev.  475;  Mount  v.  Execu- 
tors, 19  N.  J.  L.  124;  Gould  V.  Brown, 
9  N.  J.  L.  165-  Convoss  v.  Meir,  2  E. 
D.  Smith  (N.  Y.)  214;  Bissell  v.  Drake, 
19  Johns.  (N.  Y.)  66;  Railroad  Co.  v. 
O'Donnell,  49  Ohio  St.  489;  Robinson 
V.   Peru,  etc..  Wheel  Co.,  I  Okla.  140; 


Pearpont  v.  Henry,  2  Wash.  (Va.)  192; 
Harneffer  v.  Duress,  13  Wis.  603. 

Loss  of  Goods  and  Finding.  —  Although 
it  is  usual  to  allege  the  legal  fiction 
that  the  plaintiff  casually  lost  the  goods 
and  chattels  described  and  that  the 
same  thereafterward  came  into  the  de- 
fendant's hands  by  finding,  yet  it  is 
sufficient  to  allege  merely  that  they 
came  into  the  defendant's  hands  or 
possession.  Carey  v.  Dazey,  5  Harr. 
(Del.)  445;  Chapin  v.  Merchants'  Na- 
tional Bank,  31  Hun  (N.  Y.)  529; 
Robinson  v.  Peru,  etc.,  Wheel  Co.,  i 
Okla.  140;  Royce  v.  Oakes,  20  R.  I. 
452;  Humpesner  v.  Osborne,  3  S.  Dak. 
310;  Venas  v.  Bemis,  61  Wis.  656. 

Conversion —  Generally. —  That  the  de- 
fendant converted  the  plaintiffs  goods 
and  chattels  must  be  alleged.  Baker 
V.  Malone,  126  Ala,  510;  Daggett  v. 
Gray,  no  Cal.  169;  Edwards  v.  Sonoma 
Valley  Bank,  59  Cal.  136;  Pristony  v. 
Orr,  49  Cal.  612;  Reish  v.  Reynolds,  58 
Ind.  561;  Burt  v.  Decker,  64  Iowa  106; 
Louisville,  etc.,  R.  Co.  v.  Lawson,  88 
Ky.  496;  Duggan  v.  Wright,  157  Mass. 
228;  Cumnock  v.  Newburyport  Savings 
Inst.,  142  Mass.  342;  Nicholls  v.  Minne- 
sota, etc.,  Mfg.  Co..  70  Minn.  528; 
McDonald  v.  Mangold,  61  Mo.  App. 
291;  Mercantile  Co-Operative  Bank  ». 
Frost,  62  N.  J.  L.  476;  Mount  v.  Execu- 
tors. 19  N.  J.  L.  124;  Glenn  v.  Jarson, 
17  N.  J.  L.  i;  Steelman  v.  Nixon,  3  N. 
J.  L.  485;  Decker  v.  Matheus,  12  N.  Y. 
3x3;  Carter  v.  Eighth  Ward  Bank.  33 
Misc.  (N.  Y.)  128;  Sheldon  v.  Hoy,  il 
How.  Pr.  (N.  Y.)  ri;  Railroad  Co.  v. 
O'Donnell,  49  Ohio  St.  489;  Robinson 
-J.  Peru,  etc..  Wheel  Co.,  i  Okla.  140; 
Nance  v.  Georgia,  etc.,  R.  Co..  35  S. 
Car.  307;  Enos  v.  Bemis,  61  Wis.  656; 
Johnson  v.  Ashland  Lumber  Co.,  45 
Wis.  119;  Kalckhoff  v.  Zockrlup,  40 
Wis.  427.  And  approved  forms  recite 
that  the  plaintiff's  goods  and  chattels 
were  wrongfully  converted.  McDonald 
V.  Mangold,  61  Mo.  App.  291.  Al- 
though the  word  "  wrongful  "  does 
not  seem  to  be  necessary,  as  the 
word  "conversion"  is  comprehensive 
enough  to  include  it.  Reish  v.  Rey- 
nolds, 68  Ind.  561. 

Manner  of  Conversion.  —  The  manner 
of  the  conversion  need  not  be  alleged. 
The  general  allegation  that  the  defend- 
ant "  wrongfully  converted  the  plain- 
tiff's goods  and  chattels"  is  sufficient 
to   admit  proof  of  the  manner  of  the 
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(1)  Where  Property  Converted  is  Described  in  Declaration. 

{a)   In  General. 

Form  No.  20009.* 
In  the  Circuit  Court  of  Cook  County,  October  Term,  a.  d,  \<)02. 


conversion.  Daggett  v.  Gray,  no  Cal. 
169;  Richardson  v.  Hall,  21  Md.  399; 
Duggan  V.  Wright,  157  Mass.  228; 
Smith  V.  Thompson,  94  Mich.  381; 
Nicholls  V.  Minnesota,  etc.,  Mfg.  Co., 
70  Minn.  528;  First  National  Bank  v. 
St.  Troy  Broom  Corporation,  41  Minn. 
141;  Bank  of  Little  Rock  v.  Fischer,  55 
Mo.  App.  51;  Sanford  v.  Jansen,  49 
Neb.  766;  Baron  v.  Davis,  4  N.  H.  338; 
Decker  v.  Matheus,  12  N.  Y.  313;  Bir- 
ney  v.  Drekett.  33  Hun  (N.  Y.)  34; 
Bernstein  v.  Warland,  33  Misc.  (N.  Y.) 
380;  Tyler  v.  Eighth  Ward  Bank,  33 
Misc.  (N.  Y.)  128;  Railroad  Co.  v. 
O'Donnell,  49  Ohio  St.  489;  Nance  v. 
Georgia,  etc.,  R.  Co.,  35  S.  Car.  307; 
Johnson  v.  Ashland  Lumber  Co.,  45 
Wis.  119. 

In  Duggan  v.  Wright,  157  Mass.  228, 
the  court  says:  "  The  allegation  that 
the  defendant  has  converted  the  plain- 
tiff's property  to  his  own  use  is  not 
an  allegation  of  a  conclusion  of  law, 
but  of  a  fact  which  may  be  described 
as  composite,  and  it  allows  evidence  to 
be  introduced  of  all  unjustified  dealing 
with  the  property  named  as  may  tend 
to  show  a  wrongful  taking  and  disposal 
of  it  to  the  prejudice  of  the  plaintiff's 
rights." 

Demand  and  Refusal.  —  It  is  not 
necessary  to  allege  a  demand  for  the 
goods  and  a  refusal  where  there  is  a 
general  allegation  of  conversion.  Dog- 
gett  V.  Gray,  no  Cal.  169;  Sargent  v. 
Sturn,  23  Cal.  359;  Paige  v.  O'Neil,  12 
Cal.  483;  Buntin  v.  Pritchett,  85  Ind. 
247;  Melton  V.  School  City  of  Logans- 
port,  75  Ind.  103;  Snyder  v.  Bader,  74 
Ind.  47;  Hon  v.  Hon,  70  Ind.  135;  Bun- 
ger  V.  Roddy,  70  Ind.  26;  Reish  v. 
Reynolds,  68  Ind.  561;  Koehring  v. 
Aultman,  7  Ind.  App.  475;  Adams 
V.  Castle,  64  Minn.  505;  Knipper  v. 
Blumenthal,  107  Mo.  665;  Battel  v. 
Crawford,  59  Mo.  215;  Norman  v.  Horn, 
36  Mo.  App.  419;  Saratoga  Gas,  etc.. 
Co.  V.  Hazard,  55  Hun  (N.  Y.)  251; 
Schmidt  v.  Garfield  National  Bank,  64 
Hun  (N.  Y.)298;  Carter z/.  Eighth  Ward 
Bank,  33  Misc.  (N.  Y.)  128;  Bernstein 
V.  Warland,  33  Misc.  (N.  Y.)  280;  Balti- 


more, etc.,  R.  Co.  V.  O'Donnell,  44 
Ohio  St.  489;  Johnson  v.  Ashland  Lum- 
ber Co.  45  Wis.  119. 

Time  of  Conversion.  —  The  time  when 
the  conversion  occurred  is  usually  al- 
leged, although  it  need  not  be  proved 
as  laid.  Mount  v.  Executors,  19  N.  J. 
L.  124;  Glenn  v.  Garnson,  17  N.  J.  L.  i; 
Hixon  V.  Pixley,  15  Nev.  475:  Royce  &. 
Oakes,  20  R.  I.  252;  Bryden  v.  Croft, 
(Tex.)  46  S.  W.  Rep.  853. 

Place  of  Conversion.—  It  is  usual  to 
allege  the  place  where  the  conversion 
occurred,  although  it  need  not  be 
proved  as  alleged.  Royce  v.  Oakes,  20 
R.  I.  252;  First  National  Bank  v.  Brown, 
85  Tex.  80. 

Damages  —  Generally.  —  Damages 
must,  as  a  general  rule,  be  alleged. 
Ryan  &.  Hurley,  119  Ind.  115;  Allen  v. 
Toner,  24  Ind.  App.  121;  Sturling  v. 
Tarritt,  18  Md.  468;  Cohnfeld  v.  Walsh. 
2  N.  Y.  App.  Div.  190;  Seymour  v.  Van 
Curren,  18  How.  Pr.  (N.  Y.)  94.  But 
where  the  value  of  the  property  is  al- 
leged no  allegation  of  damages  is  neces- 
sary, for  the  reason  that  it  is  properly 
inferable  that  the  plaintiff  is  damaged 
to  the  amount  of  the  value  of  the  prop- 
erty. Still,  It  is  better  practice  to  aver 
that  the  conversion  was  to  the  damage 
of  the  plaintiff.  Maltingly  v.  Duran, 
26  111.  318;  Ryan  v.  Hurley.  119  Ind. 
"5. 

General  Damages.  —  Where  the  dam- 
ages sought  are  the  natural  and  neces- 
sary result  of  the  conversion,  a  general 
allegation  of  damages  is  sufficient.  Rut- 
land, etc.,  R.  Co.  V.  Middlebury  Bank, 
32  Vt.  639. 

Special  Damages.  —  Where  special 
damages  are  sought,  they  must  be  al- 
leged as  in  other  actions.  Ross  v.  Ma- 
lone,  97  Ala.  229;  St.  Louis  R.  Co.  v. 
Mudford,  44  Ark.  439;  Banelatt  f.  Bell- 
jard,  71  111.  280;  Agnew  v.  Johnson,  22 
Pa.  St.  471;  Rutland,  etc.,  R.  Co.  v. 
Middlebury  Bank,  32  Vt.  639;  Fish  v. 
Neathercutt,  14  Wash.  582;  Coulson 
V.  Pan  Handle  National  Bank,  13  U.  S. 
App.  39- 

1.  See,  generally,  supra,  note  i,  p. 
385. 
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State  of  Illinois,  ) 
Cook  County.        ) 

John  Doe,  plaintifif  in  this  suit,  by  Jeremiah  Mason,  his  attorney, 
complains  of  Richard  Roe,  defendant  in  this  suit;,  summoned,  etc.,  of 
a  plea  of  trespass  on  the  case.  For  that  whereas  the  said  plaintiff 
heretofore,  to  wit,  on  the  tenth  day  of  May,  in  the  year  one  thousand 
nine  hundred  and  two,  to  wit,  at  Chicago,  in  said  county,  was  lawfully 
possessed  as  of  his  own  property  of  certain  goods  and  chattels,  to 
wit,  {describing  thetn),  of  great  value,  to  wit,  of  the  value  of  two  thou- 
sand dollars,  lawful  money  of  the  United  States  of  America,  And 
being  so  possessed  thereof  he,  the  said  plaintiff,  afterward,  to  wit,  on 
the  day  and  year  first  above  mentioned,  at  the  county  aforesaid, 
casually  lost  the  said  goods  and  chattels  out  of  his  possession;  and 
the  same  afterward,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  the  county  aforesaid,  came  to  the  possession  of  the  said 
defendant  by  finding.  Yet  the  said  defendant,  well  knowing  the  said 
goods  and  chattels  to  be  the  property  of  the  said  plaintiff  and  of 
right  to  belong  and  appertain  to  him,  but  contriving  and  fraudulently 
intending  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff 
in  this  behalf,  hath  not  as  yet  delivered  the  said  goods  and  chattels, 
or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff, 
although  often  requested  so  to  do,  and  hath  hitherto  wholly  refused 
so  to  do;  and  afterward,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  the  county  aforesaid,  converted  and  disposed  of  the  said 
goods  and  chattels  to  his  own  use. 

And  whereas,  also,  the  said  plaintiff,  on  the  day  last  aforesaid,  in 
the  county  aforesaid,  was  lawfully  possessed,  as  of  his  own  property, 
of  certain  other  goods  and  chattels,  to  wit,  (describing  them),  of  the 
value  of  tjvo  thousand  dollars;  and  being  so  possessed  thereof,  the 
said  plaintiff  afterward,  to  wit,  on  the  same  day,  there  casually  lost 
the  last  mentioned  goods  and  chattels  out  of  his  possession,  and  the 
same  afterward,  to  wit,  on  the  same  day,  there  came  to  the  possession 
of  the  said  defendant  by  finding;  yet  the  said  defendant,  well  know- 
ing the  last  mentioned  goods  and  chattels  to  be  the  property  of  the 
said  plaintiff,  has  not  as  yet  delivered  the  same,  or  any  or  either  of 
them,  or  any  part  thereof,  to  the  said  plaintiff,  though  often  thereto 
requested,  but  has  hitherto  refused  so  to  do,  and  afterward,  to  wit, 
on  the  same  day,  there  converted  and  disposed  of  the  last  mentioned 
goods  and  chattels  to  his  own  use. 

Wherefore  the  said  plaintiff  says  that  he  is  injured  and  has  sus- 
tained damage  to  the  amount  of  two  thousand  jive  hundred  dollars, 
and  therefore  he  brings  his  suit,  etc. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

(^)  Action  by  Administrator. 

Form  No.  20010.' 
(Oliver's  Prec.  (2d  ed.)  470.) 
(^Commencing  as  in  Form  No.  6940)  to  answer  unto  John  Doe,  of 

1.  See,  generally,  supra,  note  i,  p.  385. 
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(stating place),  and  Samuel  Short,  of  {stating place),  as  administrators 
of  the  estate  of  William  West,  late  of  {stating  place),  deceased,  in  a 
plea  of  trespass  on  the  case,*  for  that  the  said  plaintiffs  in  their 
said  capacity,  at  {stating  place),  on  {stating  time),  were  possessed  of 
{stating property),  the  property  of  said  intestate;  and  being  so  thereof 
possessed  then  and  there  casually  lost  the  same;  and  afterwards 
there,  on  the  same  day,  the  same  goods  came  to  the  possession  of 
the  said  Richard  Roe  by  finding;  yet  the  said  Richard  Roe,  well 
knowing  the  same  to  be  the  goods  of  the  plaintiffs  as  aforesaid,  has 
not  delivered  them  to  the  plaintiffs,  though  on  {stating  time),  at 
{stating place),  thereto  requested;  but  thereafterwards,  on  the  same 
day,  converted  the  same  to  his  own  use;  to  the  damage  of  the  said 
plaintiffs  in  their  said  capacity  {concluding  as  in  Form  No.  69Jfi). 

(2)  Where  Property  Converted  is  Described  in  Schedule 
Annexed  to  Declaration. 

(a)  Action  by  Administrator. 

Form  No.  2  00  1 1.' 

(Oliver's  Prec.  (2d  ed.)  471.) 

{Commencing  as  in  Form  No.  20010,  and  continuing  down  to  *) 
for  that  the  plaintiffs,  in  their  said  capacities  of  administrators  as 
aforesaid,  on  {stating  time),  at  {stating  place),  were  possessed  of 
divers  goods  and  chattels  which  in  the  life-time  of  the  said  Samuel 
Short,  and  at  his  decease,  belonged  to  him,  and  among  other  things 
of  the  goods  and  chattels  in  the  schedule  hereto  annexed,  and  of  the 
value  therein  mentioned,  as  of  their  own  proper  goods  and  chattels 
as  administrators  aforesaid;  and  being  so  thereof  possessed,  then 
and  there  casually  lost  the  same,  and  the  said  Richard  Roe  there- 
afterwards on  the  same  day  found  the  same  and  knew  that  truly  and 
of  right  they  belonged  to  the  plaintiffs  in  their  said  capacity,  but 
evilly  and  wickedly  contriving  and  intending  to  defraud  the  plaintiffs 
in  their  said  capacity  thereof,  though  on  the  same  day,  and  often 
since  requested,  would  not  deliver  the  same  to  the  plaintiffs  in  their 
said  capacity,  but  afterwards,  on  the  same  day,  converted  the  same  to 
his  own  use,  to  the  hindrance  and  delay  of  the  said  administrators, 
and  to  the  damage  in  their  said  capacities  {concluding  as  in  Form 
No.  6940). 

{b)  Action  by  Executor. 

Form  No.  20012.' 

(Oliver's  Prec.  (2d  ed.)  469.) 

{Commencement  as  in  Form  No.  69^0)  to  answer  unto  yohn  Doe,  of 
{stating  place),  as  executor  of  the  last  will  and  testament  of  Samuel 
Short,  late  of  {stating  place),  deceased,  in  a  plea  of  trespass  on  the 
case,  for  that  whereas  the  said  Samuel  Short,  at  {stating  place),  on 

1.  See,  generally,  supra,  note  i,  p.  385. 
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■{stating  time),  was  possessed  of  goods  and  articles,  mentioned  in  the 
annexed  schedule,  of  the  value  of  {stating  value),  and  which  were  of 
the  goods  of  the  said  Samuel  Short,  at  the  time  of  his  decease,  as  of 
his  own  goods  and  chattels,  and  thereafterwards,  on  the  same  day, 
<:asually  lost  the  same,  which  thereafterwards,  on  the  same  day,  came 
to  the  hands  of  the  said  Richard  Roe  by  finding,  who  well  knew  the 
same  to  have  been  the  property  of  the  said  Samuel  Short  at  the  time 
of  his  decease,  and  to  be  the  property  of  the  plaintiff,  but  intending 
to  embezzle  the  same,  and  maliciously  intending  to  defraud  the  said 
plaintiff  thereof,  he,  the  said  Richard  Roe,  though  requested,  viz., 
thereafterwards,  on  {stating  time),  refused  to  deliver  the  same  to  the 
said  plaintiff,  and  then  and  there  wickedly  converted  the  same  to 
his  own  use ;  to  the  damage  {concluding  as  in  Form  No.  69Jfi). 


b.  Bonds. 

Form  No.  20013.' 

(Oliver's  Prec.  (2d  ed.)  470.) 

{Commencement  as  in  Form  No.  69Jfii)  for  that  the  said  plaintiff,  at 
{stating  place),  on  {stating  time),  was  possessed  of  divers  goods  and 
chattels,  to  wit,  of  one  bond,  by  which  one  William  West  was  bound 
and  obliged  to  pay  the  plaintiff  {stating  amount),  yearly  during  his 
life,  of  one  bond,  by  which  one  Williatn  White  was  bound  and  obliged 
to  pay  the  plaintiff  the  like  sum  of  {stating  amount),  yearly  during  his 
life,  and  of  one  other  bond,  by  which  one  Samuel  Short  was  bound 
and  obliged  to  pay  the  plaintiff  the  like  sum  of  {stating  amount), 
yearly  during  his  life,  of  the  value  of  {stating  amount),  as  of  his  own 
proper  goods  and  chattels,  and  being  so  thereof  possessed,  the  said 
plaintiff  thereafterwards,  on  the  same  day,  casually  lost  the  same, 
which  said  goods  and  chattels  thereafterwards,  on  the  same  day, 
•came  into  the  possession  of  the  said  Richard  Roe  by  finding;  yet  the 
said  Richard  Roe,  well  knowing  the  said  goods  and  chattels  to  be  the 
property  of  the  plaintiff,  but  contriving  and  intending  to  defraud 
and  injure  him  in  this  behalf,  has  not  returned  the  said  goods  and 
chattels  to  the  plaintiff,  though  requested,  but  afterwards,  to  wit,  on 
{stating  time),  at  {stating place),  converted  the  same  to  his  own  use; 
to  the  damage  {concluding  as  in  Form  No.  69Jf.O). 

e.  Chest  and  Goods. 

Form  No.  20014.' 

(Oliver's  Prec.  (2d  ed.)468.) 

{Commencement  as  in  Form  No.  69JfO)  for  that  the  plaintiff,  on 
{^stating  time),  at  {stating  place),  was  possessed  of  a  chest  and  several 
goods  and  clothes  therein  contained,  in  the  schedule  hereto  annexed 
particularly  mentioned,  all  of  the  value  of  {stating  value) ;  and  being 
so  thereof  possessed  thereafterwards,  on  the  same  day,  lost  the  same 

1.  See,  generally,  supra,  note  i,  p.  385. 
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chest  and  goods  which  thereafterwards,  on  the  same  day,  came  into 
the  hands  and  possession  of  the  saxd  John  Doe  by  finding;  yet  the 
said  John  Doe,  well  knowing  the  same  to  be  the  proper  goods  and 
chattels  of  the  plaintiff,  and  of  right  to  appertain  to  him,  though 
requested,  hath  not  delivered  the  same  to  the  plaintiff;  but  there- 
afterwards, on  the  same  day,  at  (^stating  place),  converted  the  same 
to  his  own  use;  to  the  damage  {concluding  as  in  Form  No.  6940). 

d.  Corn. 

Form  No.  20015.' 

(Robinson's  F.  (Va.)  565.) 

(  Tille  of  court  as  in  Form  No.  6951.) 

John  Doe  complains  of  Richard  Roe  in  custody,  etc.,  of  a  plea  of 
trespass  on  the  case.  For  that  whereas  the  said  plaintiff  heretofore, 
to  wit,  on  {stating  time),  at  {stating place),  was  lawfully  possessed,  as 
of  his  own  property,  of  certain  goods  and  chattels,  to  wit,  200 
bushels  of  Indian  corn,  of  great  value,  to  wit,  of  the  value  of  {stating 
value),  and  being  so  possessed  thereof  he,  the  said  plaintiff,  after- 
wards, to  wit,  on  the  day  and  year  first  above  mentioned,  at  {stating 
place)  aforesaid,  casually  lost  the  said  goods  and  chattels  out  of  his 
possession;  and  the  same  afterwards,  to  wit,  on  {stating  time),  last 
aforesaid,  at  {stating  place)  aforesaid,  came  to  the  possession  of  the 
said  Richard  Roe  by  finding.  Yet  the  said  Richard  Roe,  well  know- 
ing the  said  goods  and  chattels  to  be  the  property  of  the  said  plaintiff,, 
and  of  right  to  belong  and  appertain  to  him,  but  contriving  and 
fraudulently  intending,  craftily  and  subtly,  to  deceive  and  defraud 
the  said  plaintiff  in  this  behalf,  hath  not  as  yet  delivered  the  said 
goods  and  chattels,  or  any  part  thereof,  to  the  said  plaintiff,  although 
often  requested  so  to  do,  and  hath  hitherto  wholly  refused  so  to  do, 
and  afterwards,  to  wit,  on  {stating  time)  aforesaid,  at  {stating  place) 
aforesaid,  converted  and  disposed  of  the  said  goods  and  chattels  to 
his  own  use  to  the  damage  of  the  said  plaintiff  {stating  value);  and 
thereof  he  brings  suit,  etc. 

{Signature  as  in  Form  No.  6951.) 

e.  Sloop  and  Cargo. 

Form  No.  20016.' 
(Oliver's  Prec.  (2d  ed.)  467.) 

{Commencement  as  in  Form  No.  69^0)  for  that,  at  (stating  place),  on 
{stating  time),  the  plaintiff  was  possessed  of  a  certain  sloop  called  the 
(naming  it),  burthened  500  tons,  and  of  the  value  of  {stating  valu-e), 
with  her  cargo,  being  the  goods  and  chattels  contained  in  the  schedule 
hereto  annexed,  of  the  several  values  thereto  annexed,  as  of  his  own 
goods  and  chattels,  and  being  so  possessed,  thereafterwards,  on  the 
same  day,  lost  the  same,  and  the  same  thereafterwards,  on  the  same 

1.  See,  generally,  supra,  note  i,  p.  385. 
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day,  came  into  the  hands  and  possession  of  the  said  William  West  and 
Samuel  Short,  by  finding;  yet  the  said  William  West  and  Samuel  Shorty 
though  they  well  knew  the  same  to  belong  to  the  said  plaintiff,  yet, 
intending  to  injure  and  defraud  him  thereof,  refused  to  deliver  the 
same  to  said  plaintiff,  though  thereto  requested,  but  thereafterwards^ 
on  the  same  day,  at  {stating place\  converted  the  same  to  the  use  of 
the  said  William  West2Si6.  Samuel  Short,  all  of  which  is  to  the  damage 
{concluding  as  in  Form  No.  6940). 

f.  Sugar. 

Form  No.  20017.' 

(Oliver's  Prec.  (2d  ed.)  468.) 

{Commencement  as  in  Form  No.  6910)  for  that  the  plaintiff,  on 
{stating  time),  at  {stating  place),  was  possessed  of  thirty-five  hogsheads 
of  sugar  marked  ~  of  the  value  of  $5,000,  as  of  his  own  sugar;  and 
being  so  possessed  thereof,  the  plaintiff  thereafterwards,  on  the  same 
day,  casually  lost  the  same  sugar,  which  same  sugar  thereafterwards, 
on  the  same  day,  came  into  the  possession  of  the  said  /ohn  Doe  by 
delivery;  yet  the  sdixd  John  Doe,  well  knowing  the  said  sugar  to  be 
the  property  of  the  plaintiff,  but  intending  to  defraud  and  injure  him 
in  this  behalf,  has  not  returned  said  sugar  to  the  plaintiff,  though 
requested,  but  thereafterwards,  to  wit,  on  the  same  day,  at  {stating 
place),  converted  the  same  to  his,  the  said  John  Doe's,  own  use,  to  the 
damage  {concluding  as  in  Form  No.  6940). 

2.  Under  Codes  and  Practice  Acts. 

a.  In  General. 

(1)  Where  Property  Converted  is  Described  in  Declaration. 

{a)  In  General. 

Form  No.  20018.' 
(Ala.  Civ.  Code  (1896),  p.  947,  No.  24.) 

(  Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant,  one  thousand  dollars  dam- 
ages, for  the  conversion  by  him,  on  tht  fifth  day  oi  June,  a.  d.  19OO, 
of  the  following  chattels:  {describing  them),  the  property  of  the 
plaintiff. 

{Signature  as  in  Form  No.  5907.) 

Form  No.  20019. 

(Precedent  in  Hill  v.  Finigan,  62  Cal.  427.)* 
[{Commencement  as  in  Form  No.  5910.)]* 

1.  See,  generally,  supra,  note  i,  p.  plaintiflf,  which  was  reversed  for  erro- 
3S5.  neous  instructions  to  the  jury. 

2.  See,  generally,  supra,  note  i,   p.         See  also,    generally,  supra,    note    i, 

385-  P-  385. 

3.  The  defendant  answered  this  com-  4.  The  matter  to  be  supplied  within 
plaint.     There  was  a  judgment  for  the     []  will  not  be  found  in  the  reported  case. 
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That  on  the  seventh  day  of  August,  a.  d.  i875,  he  was  and  still  is 
the  owner  of,  and  he  then  was  and  still  is  entitled  to  the  possession 
of,  the  following  described  articles  of  personal  property,  to  wit: 
{Here  was  a  description  of  the  propertyy,  that  the  defendant,  on  the  said 
seventh  day  of  August,  iS78,  was  in  the  possession  of  said  property; 
that,  on  the  same  day,  the  plaintiff  demanded  of  the  defendant  the 
possession  of  the  said  property,  and  the  restoration  of  the  same  to 
him,  but  the  defendant  wrongfully  and  unlawfully  refused,  and  still 
does  wrongfully  and  unlawfully  refuse,  to  deliver  or  restore  the  same, 
or  any  part  thereof,  to  the  plaintiff,  and  has  converted  the  same  to 
his  own  use,  and  still  wrongfully  and  unlawfully  withholds  and 
detains  the  same  from  the  plaintiff;  that  the  said  property  was,  on 
said  seventh  day  of  August,  iS78,  of  the  value  of  %6,921.25  in  gold 
coin. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  %6,921.25  in  gold  coin,  with  legal  interest  thereon  from 
the  seventh  day  of  August,  iS78,  or  in  case  the  said  property  should 
hereafter  increase  in  value,  then  the  highest  market  value  of  said 
property  at  any  time  between  the  said  seventh  day  of  August,  i87S, 
and  the  verdict  in  this  action,  without  interest,  besides  his  costs  of 
suit,  and  for  such  further  judgment  as  to  this  court  may  seem  meet. 

[(^Signature  and  verification  as  in  Form  No.  ddlO.")^ 

Form  No.  20020.' 

(Fla.  Rev.  Stat.  (1892),  p.  381.) 

{Commencement  as  in  Form  No.  6938^  for  that  the  defendant  con- 
verted to  his  own  use,  or  wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of  the  plaintiff's  goods;  that  is  to  say,  iron,  hops  {or 
as  the  case  may  be).  And  the  plaintiff  claims  {concluding  as  in  Form 
No.  6938). 

Form  No.  20021.^ 

(Md.  Pub.  Gen.  Laws  (1888),  p.  1103.) 

{Commencement  as  in  Form  No.  6941)  for  that  the  defendant  con- 
verted to  his  own  use,  or  wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of  the  plaintiff's  goods;  that  is  to  say,  wheat,  rye, 
household  furniture  {or  as  the  case  may  be).  And  the  plaintiff  claims 
{concluding  as  in  Form  No.  69^.1). 

Form  No.  20022.' 

{Commencement  as  in  Form  No.  18155.) 

I.  That  before  and  until  the  time  hereinafter  mentioned  the  plain- 
tiff was  lawfully  possessed  of  {very  briefly  designate  the  goods,  or,  where 
he  7vas  not  in  possession,  say,  "  was  entitled  to  the  immediate  possession 
of"  —  designating  the  goods)  his  property,  of  the  value  of  one  thousand 
dollars. 

!•  /The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
I J  will  not  be  found  in  the  reported  case.     385. 
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II.  That  on  \.\\^  first  day  of  April,  iS89,  at  Albany,  in  said  county, 
the  defendant  then  being  in  possession  of  said  goods,  unlawfully 
converted  and  disposed  of  the  same  to  his  own  use,  to  the  plaintiff's 
damage  one  thousand  dollars. 

Wherefore  (concluding  as  in  Form  No.  5926). 

Form  No.  20023.^ 

(Tenn.  Code  (1896),  §  4660,  No.  17.) 
yohn  Doe 
vs. 
Richard  Roe. 

The  plaintiff  sues  the  defendant  (or  one  thousand do\\a.rs,  as  damages 
for  the  conversion  by  him,   on  the  tenth  day  of  May,  ig02,  of  the 
following  chattels:  (describing  them),  the  property  of  the  plaintiff. 
Jeremiah  Mason,  Attorney  for  the  Plaintiff. 

(J))  Cotton. 

Form  No.  20024. 

(Precedent  in  Ross  v.  Malone,  97  Ala.  529.)' 

\(yenue  and  title  of  court  and  cause  as  in  Form  No.  5901^^ 
The  plaintiffs  claim  of  the  defendant  sixty  dollars  damages  for  the 
conversion  by  him,  on  the  tenth  day  of  December,  18S6,  of  the  follow- 
ing chattels:     One  bale  of  cotton,  the  property  of  plaintiffs. 
[  (^Signature  as  in  Form  No.  5907. )]  ^ 

(jc)  Cross  Ties. 

Form  No.  20025. 

(Precedent  in  Nance  v.  Georgia,  etc.,  R.  Co.,  35  S.  Car.  308.)* 

[(Venue  and  title  of  court  and  cause  as  in  Form  No.  5982.)'^ 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  the  defendant,  the  Georgia,  Carolina  6^*  Northern  Raihvay 
Company,  is,  and  was  at  the  time  hereinafter  stated,  a  body  politic 
and  corporate  under  the  laws  of  this  state,  and  is  competent  to  sue 
and  be  sued  in  the  courts  of  this  state. 

II.  That  on  or  about  August  15,  \W0,  the  plaintiff  was  the  owner 
and  lawfully  possessed  of  one  hundred  and  five  railroad  cross  ties  at  or 
near  the  right  of  way  of  defendant  at  Mountville,  South  Carolina. 

III.  That  said  cross  ties  were  reasonably  worth  the  sum  of  twenty- 
five  cents  apiece,  aggregating  in  value  the  sum  of  twenty-six  dollars 
and  twenty-five  cents. 

1.  See,  generally,  supra,  note  i,  p.  []  will  not  be  found  in  the  reported 
3S5.  case. 

2.  The  defendant  pleaded  the  general  4.  A  motion  to  dismiss  this  complaint 
issue.  No  objection  was  made  at  any  on  the  ground  that  it  did  not  state  facts 
stage  to  the  form  of  the  complaint.  sufficient  to  constitute  a  cause  of  action 

See   also,   generally,  supra,    note  i,     was  refused. 
p.  385.  See  also,   generally,   supra,    note   i, 

3.  The  matter  to  be  supplied  within     p.  385. 
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IV.  That  on  or  about  August  15,  i890,  the  defendant  unlawfully 
took  possession  of  the  said  cross  ties,  the  property  of  the  plaintiff^ 
and  converted  them  to  his  own  use,  to  the  plaintiff's  damage  twenty- 
six  dollars  and  twenty-five  cents. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  twenty-six  dollars  and  twenty-five  cents,  and  for  the 
costs  of  this  action. 

\(^Signature  (ind  verification  as  in  Form  No.  5932. y\'^ 

(^)  Flour. 

Form  No.  20026.' 

(Conn.  Prac.  Act,  p.  65,  No.  93.) 
{Commencement  as  in  Form  No.  5912.') 

1.  On  October  1st,  i87<?,  the  defendant  had  in  his  possession  ten 
barrels  of  flour,  worth  six  dollars  a  barrel,  belonging  to  the  plaintiff. 

2.  On  said  day  the  defendant  sold  said  flour,  without  authority 
from  the  plaintiff,  and  thereby  converted  the  same  to  his  own  use. 

The  plaintiff  claims  %80  damages. 

Of  this  writ  {concluding  as  in  Form  No.  5912.) 

(e)  Harvester  and  Binder. 

Form  No.  20027. 

(Precedent  in  Irving  v.  Hubbard,  12  S.  Dak.  68.)' 
[{Venue  and  title  of  court  and  cause  as  in  Form  No.  5933.)^' 
Plaintiff  complains  and  alleges  that  on  August  11,  i896,  at  Dell 
Rapids  Township,  Minnehaha  county.  State  of  South  Dakota,  the 
plaintiff  was  in  possession  of,  and  the  owner  of,  one  Deering  Pony 
Harvester  and  Binder,  six-foot  cut,  of  the  value  of  %1S5\  that  on 
said  11th  day  of  August,  iS96,  the  defendants  wrongfully  and  unlaw- 
fully took  and  carried  away  said  property,  and  converted  and  dis- 
posed of  the  same  to  their  own  use,  to  the  damage  of  plaintiff  in 
the  sum  of  $135. 

[Wherefore  {concluding  as  in  Form  No.  5933).]^ 

(/)  Horses, 
aa.  In  General. 

Form  No.  20028." 

(Conn.  Prac.  Act,  p.  66,  No.  94.) 
{Commencement  as  in  Form  No.  5912.) 

1.  The  matter  to  be  supplied  within  fendants  were  charged  with  having 
f  ]  will  not  be  found   in    the   reported     taken  it  was  overruled. 

case.  See  also,   generally,  supra,    note    i, 

2.  See,   generally,   supra,  note   i,   p.     p.  385. 

385-  4.  The  matter  enclosed  by  and  to  be 

3.  An  objection  to  this  complaint  on  supplied  within  [  ]  will  not  be  found 
the    ground    that    it    neither    alleged     in  the  reported  case. 

ownership  or   possession    of   the   har-        6,    See,    generally,   supra,     note    l» 
vester  and  binder  at  the  time  the  de-     p.  385. 
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1.  In  May^  iS78,  one  yo/in  Doe,  being  the  owner  of  /wohay  horses, 
delivered  them  to  the  defendant,  and  he  received  them  in  order  that 
he  might  break  in  the  same. 

2.  On  Aprt7  26th,  i897,  John  Doe  sold  said  horses  (they  still  being 
in  the  possession  of  the  defendant  for  the  purpose  aforesaid)  to  the 
plaintiff,  and  gave  him  an  order  on  the  defendant  for  the  delivery  of 
the  same. 

3.  On  May  1st,  iS79,  the  plaintiff  presented  said  order  to  the 
defendant  and  demanded  said  horses,  but  he  thereupon  refused  to 
deliver  them,  and  has  since  sold  them,  and  appropriated  to  himself 
the  proceeds  of  the  sale. 

The  plaintiff  claims  $700  damages. 

Of  this  writ  {concluding  as  in  Form  No.  5912). 

Form  No.  20029.1 

(Bullitt's  Civ.  Code  Ky.  (1893),  p.  555,  No.  42.) 

{Title  of  court  and  cause  as  in  Form  No.  5918.) 

The  plaintiff,  John  Doe,  says  that  he  was  the  owner  of  a  bay, 
gelded  horse  (or  of  ten  horses),  of  the  value  of  three  hundred  doWars, 
which  heretofore,  to  wit,  on  (or  about)  the  tentJi  day  of  May,  a. 
D.  \()02,  the  defendant,  Richard  Roe,  wrongfully  converted  to  his 
own  use  by  the  wrongful  taking  thereof  from  the  plaintiff's  posses- 
sion (or  by  the  selling  thereof,  or  stating  any  fact  showing  the  defend- 
ant's assumption  of  ownership,  or  his  wrongful  use  or  misuse  of  the 
property  whilst  in  his  rightful  possession,  by  refusing  to  deliver  posses- 
sion thereof  to  the  plaintiff,  though  the  plaintiff  requested  him  to  do  so  on 
(pv.  about)  the  tenth  day  of  May,  a.  d.  ig02). 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant 
for  four  hundred  dollars  damages  and  costs  (and  any  other  relief  the 
plaintiff  may  appear  entitled  to). 

{Sigfiature  and  verification  as  in  Form  No.  5918.) 

bb.  Where  Defendant  was  Bailee. 

Form  No.  20030. 
(Precedent  in  Bissell  v.  Pearse,  21  How.  Pr.  (N.  Y.)  130.)' 

\{Title  of  court  and  cause  as  in  Form  No.  5926^^ 

The  plaintiff  complains  of  the  defendant,  and  alleges  the  following 
facts,  constituting  his  cause  of  action:  That  on  the  25th  day  of 
January,  iS59,  he  was  lawfully  in  the  possession  of  a  certain  gray 
horse,  about  ten  years  old,  his  own  property,  of  the  value  of  tico 
hundred  doWars,  which  property  on  that  day  he  left  in  the  possession 
of  the  defendant,  to  be  returned  to  him,  the  said  plaintiff,  whenever 
he  should  demand  the  same.  That  on  or  about  the  28th  day  of  May, 
i859,  the  plaintiff  demanded  of  the  defendant  a  return  of  the  said 

1.  See,    generally,     supra,     note    i,         See  also,  generally,  supra,    note    i, 

p.  335-  P-  385- 

2.  No  objection  was  made  to  the  3.  The  matter  to  be  supplied  within 
form  of  this  complaint.  [  ]  will  not  be  found  in  the  reported  case. 
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property,  which  the  defendant  refused,  and  the  defendant  has  con- 
verted the  said  property  to  his  own  use. 

Wherefore,  the  plaintiff  demands  judgment  against  the  said 
defendant  for  the  sum  of  two  hundred  dollars,  with  interest  thereon, 
from  the  26th  day  of  May\  iS.59,  besides  the  costs  of  this  action. 

[{Signature  and  verification  as  in  Form  No.  6926.) \^ 

(^)  Money  Which  Attorney  had  Collected. 

Form  No.  20031. 

(Precedent  in  Pratt  v.  Brewster,  52  Conn.  66.)* 

[(Commencement  as  in  Form  No.  5912^^- 

1.  That  on  or  before  March  6th,  iS71,  one  Charles  P.  May,  of 
Montgomery,  Alabama,  was  indebted  to  the  plaintiff  by  his  note  for 
the  sum  of  %1, 181.50,  due  September  9th,  i87(9. 

2.  That  on  or  before  March  6th,  the  defendant  was  an  attorney 
at  law,  and  as  such  attorney  was  then  engaged  in  the  practice  of  law 
in  the  city  of  Nezv  York,  and,  with  one  Cornelius  J.  Rooney  as  his 
partner  there,  had  an  office  at  200  Broadway,  in  said  city,  where  he 
and  said  Rooney,  under  the  name  of  Pratt  (Sr*  Rooney,  professed  to 
keep  a  law  and  collection  office. 

3.  That  on  or  about  March  6th,  the  plaintiffs  placed  said  note  in 
the  hands  of  said  Pratt  and  said  Pratt  and  Rooney  for  collection,  and 
then  employed  him  and  them  as  their  agents  and  attorneys  in  a  pro- 
fessional and  fiduciary  capacity  to  collect  the  same  for  them;  and 
said  defendant  and  his  said  firm  then  received  the  same  for  that  pur- 
pose, and  agreed  to  account  to  the  plaintiffs  for  all  moneys  collected 
thereon  within  a  reasonable  time  after  the  same  were  received. 

4.  .That  on  March,  i871,  said  Pratt  <Sr*  Rooney  sent  said  note  for 
collection  to  the  firm  of  Watts  ^  Troy,  attorneys  at  law  at  said  Mont- 
gomery, and  said  Watts  6^  Troy,  prior  to  January  J^th,  i873,  collected 
on  account  thereof  the  sum  of  $662,  and  on  said  January  Jfth,  sent 
$617.86  of  the  same,  being  the$6e^,collected,  less  $44-^^,  the  amount 
of  their  fees  for  making  such  collection,  to  said  Pratt  &>  Rooney,  who 
duly  received  the  same  on  or  about  the  8th  day  oi  January,  iS73. 

5.  That  on  or  about  January  27th,  i873,  said  Watts  6^  Troy  made 
a  further  collection  of  $850.99  on  said  claim,  and  on  or  about  Janu- 
ary 31st,  \S73,  sent  $327.59  of  the  same,  being  the  $350.99  collected, 
less  their  fees  of  $23.40  for  making  the  same,  to  said  Pratt  6^  Rooney, 
who  duly  received  the  same  on  or  about  February  5th,  i873. 

6.  That  the  firm  of  Watts &•  Troy  was  dissolved  in  the  year  i87<?, 
and  Daniel  S.  Troy,  one  of  said  firm,  thereafter  took  charge  of  the 
plaintiffs'  said  claim  at  Montgomery. 

7.  That  the  firm  of  said  Pratt  &"  Rooney  was  dissolved  on  or  about 
December  31st,  \873,  and  said  Pratt  thereafter  had  exclusive  charge 

1.  The  matter  to  be  supplied  within  because  the  contract  alleged  was  that 
[  ]  will  not  be  found  in  the  reported  case,  of  the  defendant  Rooney  and  the  latter 

2.  This  is  an  amended  complaint,  had  not  been  made  a  codefendant. 
There  was  a  demurrer  to  the  complaint  The  demurrer  was  overruled. 
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and  control  of  their  business  and  of  the  matter  placed  in  their  hands 
as  aforesaid  by  the  plaintiffs. 

8.  That  said  Troy,  prior  to  November  27th,  iS75,  collected  other 
and  further  sums,  viz.,  ^IJfi.SO  and  %78,  on  the  plaintiffs'  said  claim, 
and  on  said  November  27th  sent  ^03.33  of  the  same,  being  the 
$218.39  collected,  less  fees  of  $14..54  for  collecting  said  sums,  and 
^/ty  cents  paid  for  exchange,  to  said  Henry  C.  Fratty  and  said  Pratt 
duly  received  the  same. 

9.  That  each  and  all  said  sums  of  money  paid  as  aforesaid  to  said 
Fratt,  and  said  Fratt  &  Rooney,  viz.,  $617.86,  $327.59  and  $203.39, 
were  received  by  the  defendant  and  his  said  firm,  acting  as  the 
attorney  and  agent  of  the  plaintiffs  as  aforesaid,  and  were  fraudu- 
lently appropriated  by  the  defendant,  and  never  paid  or  accounted 
for  to  the  plaintiffs,  although  a  reasonable  time  for  doing  so  has  long 
since  elapsed. 

The  plaintiffs  claim  $2,000  damages. 

[Of  this  writ  {concluding  as  in  Form  No.  5912).^- 

{h)  Notes. 

aa.  In  General. 

Form  No.  20032.' 

(^Commencement  as  in  Form  No.  0926.) 

1.  That  on  the  first  day  of  April,  iS99,  at  Huntington,  in  said 
county  of  Suffolk,  the  plaintiff  made  his  promissory  note,  of  which 
the  following  is  a  copy:  {insert  copy  of  the  note'),  which  note  was 
made  and  delivered  by  the  plaintiff  to  John  Smith,  without  considera- 
tion, and  for  accommodation,  and  with  the  special  purpose  and  agree- 
ment between  the  plaintiff  and  saidyi?-^^  Smith  that  it  should  be 
offered  by  said  John  Smith  to  the  First  Natiotial  Batik  of  Huntington 
lor  discount,  and  the  proceeds  thereof,  if  any,  should  be  applied  by 
said  John  Smith  to  the  payment  of  a  certain  other  note  theretofore 
made  by  the  plaintiff  for  the  accommodation  of  the  said  John  Smith, 
dated  {describing  it),  and  that  afterwards  it  should  be  returned  to 
this  plaintiff. 

2.  That  said  first  mentioned  note  was  thereafter  offered  by  said 
John  Smith  to  the  said  First  National  Bank  of  Huntington  for  dis- 
count, which  refused  to  discount  the  same  and  returned  it  to  the 
said  Johti  Smith,  wherefore  the  plaintiff  became  entitled  to  the  posses- 
sion thereof  {or  state  other  circumstances  showifig  failure  in  the  intended 
appropriation  of  the  note,  as  the  fact  was). 

3.  That  thereafter,  but  before  the  maturity  of  the  note,  defendant 
Richard  Roe,  without  the  knowledge  or  consent  of  the  plaintiff  or  of 
John  Smith,  unlawfully  took  said  note  from  the  possession  oi  John 
Smith  and  delivered  it  to  the  defendant  Samuel  Short,  and  that  the 
defendants  thereupon  wrongfully  converted  and  disposed  of  it  to 

1.  The  matter  enclosed  by  and  to  be        2.  See,  generally,  supra,  note   i,   p. 
supplied  within  [  ]  will  not  be  found  in     385. 
the  reported  case. 
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their  own  use  by  transferring  it  to  a  purchaser  in  good  faith  for  value 
before  its  maturity  (or  converted  and  disposed  of  it  to  their  own  use, 
whereby  t fie  plaintiff  was  compelled  to  pay  for  it\  to  the  damage  of  the 
plaintiff  in  the  sum  of  one  thousand  dollars. 
Wherefore,  {concluding  as  in  Form  No.  5926). 

bb.  And  Mortgage  Deed. 
Form  No.  20033. 

(Precedent  in  Cortelyou  v.  Hiatt,  36  Neb.  588.)' 

[{Commencement  as  in  Form  No.  5923.)]^ 

ist.  On  or  about  the  2d  day  of  September,  iS85,  Farts  R.  Hiatt 
executed  and  delivered  to  this  plaintiff  his  promissory  note,  dated 
September  1,  i885,  whereby  he  promised  to  pay  the  plaintiff  on  the 
1st  day  of  September,  1888,  the  sum  of  $3,800,  with  interest  thereon 
at  the  rate  of  10  per  cent,  per  annum,  payable  annually  on  the  1st 
day  of  September  of  each  year.  Said  note  was  payable  at  the  Bank 
■of  Neligh,  in  the  town  of  Neligh,  Nebraska.  Plaintiff  cannot  give  a 
more  accurate  description  of  said  note  for  the  reason  that  the  same 
is  not  now  in  her  possession,  but  is  in  the  possession  of  one  Hill, 
hereinafter  named,  through  the  wrongful  acts  of  the  defendants  as 
hereinafter  set  forth. 

2d.  To  secure  the  payment  of  said  note  said  Faris  R.  Hiatt,  ow 
the  2d  da.y  of  September,  iB85,  executed  and  delivered  to  this  plain- 
tiff a  mortgage  deed,  and  thereby  conveyed  to  plaintiff  the  following 
•described  premises,  situated  in  the  county  of  Wheeler  and  state  of 
Nebraska,  to  wit:  The  southwest  quarter  and  the  north  half  of  the 
southeast  quarter  and  the  southwest  quarter  of  the  southeast  quarter 
of  section  2,  and  the  northwest  quarter  of  the  northeast  quarter  of 
section  11,  all  in  township  2Jf.,  range  10  west,  6  P.  m.,  which  premises 
were  on  said  day  owned  in  fee-simple  by  Faris  R.  Hiatt  aforesaid. 

3d.  Said  mortgage  deed  was  duly  recorded  in  the  office  of  the 
county  clerk  of  IVheeler  county,  Nebraska,  on  the  5^ day  of  September, 
1&85. 

4th.  The  only  incumbrance  upon  said  premises  prior,  senior  and 
superior  to  plaintiff's  said  mortgage  was  a  certain  mortgage  for  the 
sum  of  $600,  hereinafter  referred  to,  and  upon  which  there  was  only 
$570  due  February  28,  jS87. 

5th.  That  said  $600  mortgage  on  said  premises  was  given  about 
May  16,  1884,  by  the  plaintiff  and  the  said  Faris  R.  Hiatt  to  these 
■defendants  for  the  purpose  of  securing  a  certain  note  for  $600,  dated 
May  16,  1884,  and  given  by  this  plaintiff  to  the  defendants.  A  more 
exact  description  of  said  note  plaintiff  cannot  give  for  the  reason 
that  the  said  note  is  in  the  possession  of  the  defendants. 

1.  An  objection  to  this  petition  that  See  also,   generally,  supra,  note  i,  p. 

it  failed   to  state  that   at   the  time   of  385. 

the  alleged  conversion  of  the  note  the  2.  The  matter  to  be  supplied  within 

plaintiff  was  the  owner  thereof  or  en-  [  ]  will  not  be  found  in  the  reported 

titled  to  the  possession  of  the  same  was  case, 
overruled. 
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6th,  On  the  28th  day  of  February,  iS87,  plaintiif  was  indebted  to 
■defendants  in  said  sum  of  $57<9,  and  the  said  Fart's  R.  Hiatt  was 
indebted  to  the  defendants  in  the  sum  of  %Jf8,  and  the  said  Paris  R. 
Hiatt  and  this  plaintiff  were  jointly  indebted  to  the  defendants  in  the 
■sum  of  %1J,5. 

7th.  On  the  28th  day  of  February,  i887,  plaintiff,  being  the  owner 
of  and  in  possession  of  said  ^,800  note  and  mortgage  securing  the 
same,  indorsed  the  said  %3,800  note  in  these  words:  "Pay  to  the  order 
of  Cortelyou,  Ege  cr*  Vanzandt.  Sarah  F.  Hiatt."  And  plaintiff  also 
assigned  said  mortgage  to  the  defendants,  and  after  indorsing  and 
signing  over  said  note  to  the  defendants,  delivered  said  %2,800  note 
and  the  mortgage  securing  the  same  to  the  defendants  as  security 
for  the  payment  of  the  said  indebtedness  owing  by  the  said  Paris  R. 
Hiatt  to  the  defendants,  and  also  for  the  securing  the  said  indebted- 
ness owing  by  said  Paris  R.  Hiatt  and  plaintiff  jointly  to  the  defend- 
ants, and  to  secure  also  the  payment  of  the  said  %600  note  and  obtain 
a  release  of  said  %600  mortgage,  thus  making  the  said  %S,800  mort- 
gage a  first  lien  upon  said  premises,  and  to  secure  the  payment  of 
the  further  sum  of  %200  borrowed  by  plaintiff  from  defendants  on 
the  28th  day  of  February,  i887,  but  plaintiff  never  received  but 
$231.50  of  said  pOO. 

8th,  No  part  of  said  $3,800  note  has  ever  been  paid  by  said  Paris 
R.  Hiatt,  nor  any  portion  of  the  interest  thereon,  except  the  sum  of 
$600,  and  said  $3,800  note  so  secured  by  said  mortgage  on  the  28th 
day  of  February,  i8<97,  at  the  time  plaintiff  delivered  it  to  the 
defendants,  was  worth  the  sum  of  $3,766.83 1-3,  and  that  was  its 
value;  and  on  Augusts,  iS88,  said  $3,800  note  secured  by  said 
mortgage  was  worth  the  sum  of  $4,305.74,  and  that  was  then  its 
value. 

9th.  On  the  8th  day  of  March,  iS87,  defendants  caused  the  said 
assignment  of  said  mortgage  by  plaintiff  to  them  to  be  recorded  in 
the  office  of  the  county  clerk  of  Wheeler  county,  Nebraska. 

loth.  On  the  3d  day  of  August,  i85'5,  the  defendants,  being  then  in 
possession  of  said  $3,800  note  and  mortgage  so  assigned  and  delivered  " 
to  them  as  security  as  aforesaid,  wrongfully  and  unlawfully  sold, 
assigned  and  delivered  the  said  note  and  the  mortgage  securing  the 
same  to  Edward  Hill  for  the  sum  of  $4,305. 74,  and  wrongfully  and 
unlawfully  converted  the  entire  proceeds  of  said  sale  to  their  own 
use,  to  the  damage  of  the  plaintiff  in  the  sum  of  $4,305.74,  no  part 
of  which  damage  has  been  paid,  and  all  of  which  is  now  due  from 
the  defendants  to  plaintiff, 

nth.  The  defendants  are  an  association  of  persons  doing  business 
in  Ewing,  Holt  county,  Nebraska,  under  the  firm  name  and  style  of 
Cortelyou,  Ege  6^  Vanzandt,  and  not  incorporated. 

Wherefore  plaintiff  prays  judgment  against  the  defendants  for  the 
sum  of  $4,305.74,  with  interest  thereon  from  the  time  of  filing  this 
petition,  and  costs  of  suit. 

^Signature  and  verification  as  in  Form  No.  5923. y\^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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(/)   Timber} 

Form  No.  20034.* 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  556,  No.  42.) 

(JTitle  of  court  and  cause  us  in  Form  No.  5918.) 

The  plaintiff,  /oAn  Doe,  says  that  the  defendant,  Richard  Roe, 
between  the  tenth  day  oi  May,  a.  d.  19^^,  and  the  fifteenth  day  of 
May,  A.  D.  ig02,  wrongfully  cut  down  and  carried  away  (or  made  into 
cord-wood,  logs  and  staves')  ten  beech  trees,  fifty  walnut  trees,  and 
thirty  oak  trees,  of  the  value  oi  five  hundred  Cio\\?iX^,  which  trees  were 
growing  on  land  that  belonged  to  the  plaintiff  (or  cut  down  a  large 
number  of  beech,  oak  and  walnut  trees  that  were  growing  on  land  that 
belonged  to  the  plaintiff ,  and  made  therefrom  ten  cords  of  beech  wood  of 
the  value  of  fifty  dollars,  one  hundred  oak  staves  of  the  value  of  fifty  dol- 
lars and  thirty  walnut  logs  of  the  value  of  one  hundred  dollars,  which  he 
carried  away). 

Wherefore  the  plaintiff  asks  for  a  judgment  against  the  defendant 
lor  five  hundred  dollars  damages  and  costs  {and  any  other  relief  the 
plaintiff  may  appear  entitled  to). 

{Signature  and  verification  as  in  Form  No.  5918. ) 

(2)  Where  Property  Converted  is  Described  in  Schedule 

Annexed. 

Form  No.  20035.* 
(Mass.  Pub.  Stat.  (1882),  c.  167,  §  94.) 

{Title  of  court  and  cause  as  in  Form  No.  691^2.) 

And  the  plaintiff  says  the  defendant  has  converted  to  his  own  use 
e>ne  horse,  the  property  of  the  plaintiff  (or  the  goods  mentioned  in  the 
schedule  hereunto  annexed). 

{Signature  as  in  Form  No.  694^.) 

b.  Action  by  Assignee. 
Form  No.  20036.* 

{Commencement  as  in  Form  No.  18155.) 

I.  That  before  and  until  the  time  hereinafter  mentioned  one  John 
Doe  was  lawfully  possessed  of  (or  was  entitled  to  the  immediate  posses- 
sion of  —  designating  the  goods),  the  property  of  the  said  John  Doe, 
of  the  value  of  one  thousand  dollars. 

II.  That  on  X.he  first  day  oi  April,  iS89,  at  Albany,  defendant  being 

1.  Requisites  of  Complaint,  Declaration  fendant  the  further  sum  of  /our  /tun 

m  Petition,  Generally.  —  See  supra,  note  </r^^dollars  damages  for  the  conversion 

I,  p.  385.  by  it  on  //,  12,  /j,  17  and  18  days  of 

Precedent.  —  In  Thornton   v.  Dwight  December,  1895,  of  the   following  chat- 
Manufacturing  Co.,  120  Ala.  653,  the  tels,  40.2gq  feet   of   pine   lumber,   the 
second  count  of  the  complaint,  which  property  of  the  plaintiff." 
^as  in  trover,  was  as  follows:  2.  See,  generally,    supra,   note  i,   p. 

"And  the  plaintiff  claims  of  the  de-  385. 

403  Volume  18. 


20036.  TROVER  AND  CONVERSION.  20039. 

then  in  possession  of  said  goods,  unlawfully  converted  and  disposed 
of  the  same  to  his  own  use,  to  the  damage  of  the  said  John  Doe  one 
thousand  dollars. 

III.  That  on  the  first  day  of  May,  i889,  said  /ohn  Doe  duly 
assigned  to  the  plaintiff  his  claim  against  the  defendant  for  damages 
for  said  conversion. 

Wherefore,  {concluding  as  in  Form  No.  5926). 

e.  Action  by  Executor. 

(1)  For  Conversion  During  Life-time  of  Testator. 

Form  No.  20037.' 
(Conn.  Prac.  Act,  p.  66,  No.  95.) 

{Commencement  as  in  Form  No.  5913)  to  answer  Samuel  Short,  of  said 
Hartford,  as  he  is  executor  of  the  will  of  John  Doe,  late  of  Hartford, 
deceased,  in  a  civil  action,  wherein  the  plaintiff  complains  and  says: 

1.  On  June  5th,  i877,  said  John  Doe,  then  in  full  life,  delivered  one 
table,  two  sofas  and  twelve  chairs,  then  in  his  possession,  to  the 
defendant,  to  be  stored  by  the  defendant  and  returned  on  demand. 

2.  On  or  about  February  1st,  i878,  and  in  the  life- time  of  said  John 
Doe,  the  defendant,  without  any  authority  therefor,  sold  said  goods, 
and  appropriated  the  proceeds  of  the  sale  to  his  own  use. 

The  plaintiff,  as  such  executor,  claims  %250  damages. 
Of  this  writ  {concluding  as  in  Form  No.  5912). 

(2)  For  Conversion  After  Testator's  Death. 

Form  No.  20038.' 

(Conn.  Prac.  Act,  p.  66,  No.  96.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  January  15th,  i878,  ssLid  John  Doe,  then  in  full  life,  delivered 
a  certain  French  clock,  then  his  own  property,  to  the  defendant  to  be 
repaired. 

2.  On  May  10th,  iS78,  said  clock  being  still  in  the  possession  of  the 
defendant,  and  the  plaintiff,  as  executor  as  aforesaid,  being  entitled 
to  the  immediate  possession  thereof,  the  plaintiff,  as  such  executor, 
demanded  said  clock  of  the  defendant,  but  the  defendant  refused  to 
deliver  the  same. 

The  plaintiff,  as  such  executor,  claims  ^150  damages. 
Of  this  writ  {concluding  as  in  Form  No.  5912). 

d.  Action  by  Subtenant  Against  Landlord  of  Tenant. 
Form  No.  20039. 

(Precedent  in  Rakestraw  v.  Floyd,  54  S.  Car.  289.)* 

1.  See,  generally,  supra,  note  i,  p.  ment  rendered  in  favor  of  the  plaintiff, 
3S5.  which  was  affirmed. 

2.  The  defendant  answered  this  com-  See  also,  generally,  supra,  note  i,  p. 
plaint.     There  was  a  trial  and  a  judg-     385. 
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\{Commencenient  as  in  Form  No.  5932.  y^ 

I,  That  during  the  year  i8£>5,  plaintiff  was  a  tenant  on  a  certain 
portion  of  defendant's  farm,  in  said  county  and  state,  known  as  his 
Walnut  Grove  place  —  she  having  rented  from  one.  Jamison  Lee,  to 
whom  defendant  had  rented  all  of  his  said  Wahiut  Grove  place,  and 
who  had  full  power  to  subrent  any  portion  of  said  farm. 

II,  That  on  or  about  the  1st  day  of  November,  iS95,  defendant 
wilfully  and  unlawfully  took  possession  of,  and  sold  and  converted 
to  his  own  use  t/iree  bales  of  cotton,  weighing  respectively  4^4,  W^ 
and  4^3  pounds  —  all  of  which  was  the  lawful  property  of  plaintiff, 
she  having  cultivated  and  raised  the  same  on  her  said  rented  farm. 

III.  That  the  value  of  said  three  bales  of  cotton  so  sold  was 
%113.49. 

IV.  That  by  reason  of  said  wilful  and  unlawful  acts  of  defendant 
in  so  seizing  and  selling  said  cotton,  as  above  complained  of,  plaintiff 
was  damaged  in  the  sum  of  %500. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
$113.49,  the  value  of  said  cotton,  and  for  $500,  her  damages,  and 
for  the  cost  of  this  action. 

[(^Signature  and  verification  as  in  Form  No.  5932.y^ 

II.  ANSWER.2 

1.  Denial. 

a.  Of  Property  in  Plaintiff. 

Form  No.  20040 . 
(Masd.  Pub.  Stat.  (1882).  c.  167.  §  94.) 

{Title  of  court  and  cause  as  in  Form  No.  1368.') 

And  the  defendant  comes  and  says  that  upon  his  personal  knowl- 
edge he  is  ignorant,  but  upon  his  information  and  belief  he  denies, 
that  the  horse  mentioned  in  the  plaintiff's  writ  was  the  property  of 
the  plaintiff. 

Jeremiah  Mason,  Attorney  for  Defendant. 

b.  Of  Property  in  Plaintiff  and  of  Conversion  by  Defendant. 

Form  No.  20041. 

fMass.  Pub.  Stat.  (1882),  c.  167,  §  94.) 

(  Title  of  court  and  cause  as  in  Form  No.  1368. ) 

And  the  defendant  comes  and  upon  his  personal  knowledge  denies 
that  the  horse  mentioned  in  the  plaintiff's  writ  was  the  property  of 
the  plaintiff,  and  also  denies  that  he  converted  the  same  to  his  own 
use. 

Jeremiah  Mason,  Attorney  for  Defendant. 

1.  The  matter  to  be  supplied  within  a  particular  jurisdiction  see  the  title 
[]  will  not  be  found  in  the  reported  case.     Answers  IN  Code  Pleading,  vol.  i,  p. 

2.  For  the  formal  parts  of  an  answer  in     789. 
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2.  That  Defendant  had  a  Lien  on  Alleged  Converted 
Property. 

a.  Agistor's  Lien. 
Form  No.  2  0042  . 

(Conn.  Prac.  Act,  p.  218,  No.  406.) 

{Title  of  court  and  cause  as  in  Form  No.  1367.^ 

1.  Before  and  at  the  time  of  making  the  agreement  hereafter  men- 
tioned, and  before  the  sale  by  said  foAn  Doe  to  the  plaintiff,  the 
defendant  had  a  lien  on  said  horses  to  the  amount  of  ^BOO,  for  the 
breaking  in  and  training  of  the  same,  and,  as  incidental  thereto,  for 
the  necessary  feeding,  keeping  and  care  of  the  same,  at  the  request 
of  said  John  Doe. 

2.  While  said  horses  were  in  the  possession  of  the  defendant,  and 
before  their  sale  to  the  plaintiff,  an  agreement  was  made  between 
John  Doe  and  the  defendant,  that  the  defendant  should  sell  said 
horses  for  the  most  money  he  could  obtain,  and  retain  out  of  the 
purchase  money  such  sum  as  he  was  entitled  to  by  any  lien  on  said 
horses,  in  respect  to  said  debt. 

3.  The  defendant  sold  said  horses  in  pmrsuance  of  said  agreement, 
for  ^JfiO,  being  the  most  money  he  could  obtain. 

4.  When  the  plaintiff  demanded  said  horses,  the  defendant  gave 
him  notice  of  said  contract,  and  of  the  amount  of  said  lien,  and  that 
the  proceeds'  of  said  sale  were  not  sufficient  to  satisfy  the  defendant's 
said  debt. 

{Signature  as  in  Form  No.  1367. ) 

b.  Storage  Lien. 
Form  No.  20043. 

(Conn.  Prac.  Act,  p.  218,  No.  407.) 

{Title  of  court  and  cause  as  in  Form  No.  1367.) 

1.  On  May  1st,  iS79,  the  plaintiff  deposited  the  goods  mentioned 
in  the  complaint  with  the  defendant  for  storage,  agreeing  to  pay  for 
the  same  [twenty-fve]  cents  per  [ton]  per  [month]. 

2.  The  defendant  has  always  been,  and  still  is,  ready  and  willing 
to  deliver  said  goods  to  the  plaintiff,  upon  payment  of  the  storage 
money  due. 

3.  The  plaintiff  has  not  paid  or  tendered  to  the  defendant  the 
storage  money  due. 

{Signature  of  Attorney  as  in  Form  No.  1367.) 

3.  That  Plaintiff  had  a  General  Property  in  the  Goods  Con- 
verted, but  that  the  Defendant  had  a  Special  Property 
in  Them  by  Reason  of  an  Attachment. 

Form  No.  20044. 
(Mass.  Pub.  Stat.  (1882),  c.  167,  §  94.) 
{Title  of  court  and  cause  as  in  Form  No.  1368.) 
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And  the  defendant  comes  and  upon  his  knowledge  and  belief 
admits  that  said  horse  is  the  general  property  of  the  plaintiff,  but 
avers  that  the  defendant  has  a  special  property  therein  by  reason  of 
his  having  attached  the  same  as  the  plaintiff's  property,  by  virtue  of 
a  writ  (^Here  describe  ii\  which  writ  was  delivered  to  the  defendant, 
who  then  was  a  deputy-sheriff  in  the  said  county  of  {stating  it\  for 
service,  and  the  action  is  now  pending.  And  so  the  defendant  denies 
upon  his  personal  knowledge  that  he  has  converted  said  horse  to  his 
own  use. 

Jeremiah  Mason,  Attorney  for  Defendant. 


TRUSTEE   PROCESS. 

See  the  title  ATTACHMENT,  ETC.,  vol.  2,  p.  303. 
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TRUSTS  AND  TRUSTEES. 
1.  Appointment  of  trustee,  409. 

1.  Petition  for  Appointment^  409, 

a.  In  General,  410. 

b.  To  Ascertain  and  Declare  the  Rights  of  Adverse  Claim- 

ants to  Real  Property,  to  Allow  Redemption  from 
a  Mortgage,  to  Restrain  Foreclosure  of  Mortgage; 
and  for  the  Appointment  of  New  Trustees  Under  a 
Trust  Deed  to  Fill  the  Place  of  Trustees  Who  had 
Renounced,  412. 

2.  Order  for  Notice  of  Hearing  on  Petition,  421. 

3.  Notice  of  Hearing  on  Petition,  421. 

4.  Report  of  Master  Recommending  Appointment  of  Trustee,  422. 
6.  Order  Appointing  Trustee,  423. 

6.  Certificate  of  Appointment,  426. 

7.  Bond  of  Trustee,  427. 

II.  REMOVAL  AND  SUBSTITUTION  OF  TRUSTEES,  430. 
1.  Petition,  430. 

a.  To  Substitute  Trustees,  430. 

b.  And  to  Enjoin  Trustees  from  Acting,  432. 
a.   Answer,  436. 

a.  To  Petition  to  Substitute  Trustees,  436. 

b.  To  Petition  to  Substitute  Trustees  and  to  Enjoin  Trustees 

from  Acting,  439. 
3.  Decree  or  Order,  445. 

a.  Removing  Trustees  and  Appointing  New  Trustees,  445. 

b.  Appointing  Trustees  and  Enjoining  Old  Trustees  from 

Acting,  448. 

III.  SALE,  CONVEYANCE  OR  MORTGAGE  OF  TRUST  PROPERTY,  450. 
1,   Sale,  450. 

a.  Petition  to  Sell  Trust  Property,  450. 

b.  Notice  of  Hearing  on  Petition,  453. 

c.  Decree  or  Order  of  Sale,  454. 
d.  Bond  of  Trustee  to  Sell,  460. 

e.  Bond  of  Purchaser  at  Trustee's  Sale,  461. 

f.  Trustee's  Report  of  Sale,  /\.62. 

g.  Order  to  Show  Cause  Why  Sale  should  Not  be  Con' 

firmed,  462. 
h.   Order  Confirming  Sale,  463. 
i.  Petition  to  Open  Sale,  463. 
a.  Conveyance  of  Trust  Property,  464. 

a.  Petition  to  Have  Trust  Property  Conveyed,  464. 

b.  Decree  Directing  Conveyance  of  Trust  Property,  466. 
•3.  Order  that  Trustee  Mortgage  Property,  467. 
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IV.  ACCOUNTING  BY  TRUSTEE,  467. 

1.  Notice  of  Hearing  on  Petition  for  Allowance  of  Account^  467^ 

a.  First  Account^  467. 

b.  Second  Account,  468. 

c.  Final  Account,  469. 

8.  Proceedings  to  Compel  Trustee  to  Account,  470. 

V.  ESTABLISHMENT  AND  ENFORCEMENT  OF  TRUST,  473. 
1.   Bill,  Complaint  or  Petition,  473. 

a.    To  Establish  and  Enforce  Trust,  473. 
(i)  In  General,  473. 

(2)  Where  Funds  were  Furnished  by  Plaintiff  and 

Title  to  Land  was  Taken  in  Name  of  Defend- 
ant, 482. 

(3)  Where  Funds  for  Improvements  were  Furnished' 

by  Plaintiff  Under  an  Agreement  with  Defend- 
ant, 485. 

(4)  Where  Land  was  Conveyed  to  Defendant  Under 

an  Agreement  that  It  was  to  be  Held  in  Trust 
for  Plaintiff,  487. 

(5)  Where  Trust  was  Raised  by  Will,  488. 

(6)  Where  Funds  were  Given  to  Defendant  to  Hold^ 

in  Trust  for  Plaintiff,  491. 
b.  By  Executor  to  Carry  Trust  Into  Execution,  492. 
»  C.  By  Husband  and  Wife  for  Payment   of  Legacy   Be- 

queathed to  Her,  Claiming  Also  a  Share  of  the  Testa- 
trix's Residuary  Estate  Under  a  Bequest  Thereof  in- 
Trust  for  Her  Relations,  495. 
d.   To  Sustain  Charitable  Trust,  499. 
8.  Answer  Denying  Trust,  505. 

3.  Order  Appointing  Referee,  509, 

4.  Order  that  Trustee  Pay  Plaintiff  an  Amount  for  Mainte- 

nance   and    Support   Pending   Suit    to   Establish    Trusty 

510- 
6.  Decree,  511. 

(i)  Refusing  to  Establish  Trust,  511, 
(2)  Establishing  Trust,  513. 

VI.  PROCEEDINGS  BY  AND  AGAINST  TRUSTEES,  517. 
1.  Proceedings  Against  Trustees,  517 

a.  To  Recover  Trust  Funds,  517. 

(i)  Complaint,  Declaration  or  Petition,  517. 
(2)  Order  for  Payment  of  Trust  Funds,  522. 

b.  For  Breach  of  Trust,  523. 

(i)  Complaint,  Declaration  or  Petition,  523. 
(2)  Answer,  525. 

c.  For  Services  Rendered  to  Trustee  and  Beneficiaries  of 

Trust,  526. 
8.  Proceedi?igs  by  Trustees,  527. 

a.  For  Advice,  527, 

b.  Under  a  Settlement,  for  Advice,  and  a  Settlement  of 

Accounts,  530, 
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VII.  NOTICE  OF  HEARING  ON  PETITION  TO  RELEASE  TRUST  ES- 
TATE TO  THE  CESTUI  QUE  TRUST,  534. 

VIII.  Order  Directing  investment  of  trust  Funds,  534. 

IX.  ORDER  Settling  Compensation  of  Trustee,  535. 

X.  BILL  BY  A  Creditor  of  a  Cestui  que  Trust  to  Obtain 

Title  to  land  Held  in  trust,  536. 

CROSS-REFERENCES. 

For  Fortns  in  Proceedings  by  Creditors  to  Reach  Interest  of  Cestuis  que 
Trustent  in  Trust  Estates,  see  the  title  CREDITORS'  SUITS, 
vol.  5,  p.  874. 

For  Forms  of  Complaint  to  Set  Aside  a  Conveyance  on  the  Ground  of 
Fraud,  Where  Purchase  Money  is  Furnished  by  Debtor  and  Con- 
veyance is  Made  to  Another,  see  the  title  FRAUDULENT 
CONVEYANCES,  vol.  8,  Form  No.  9724. 

For  other  Forms  in  Proceedings  relating  to  Trusts  Arising  Under 
Wills,  see  the  title  WILLS,  post. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  APPOINTMENT  OF  TRUSTEE. 
1.,  Petition  for  Appointment.^ 


1.  Form  of  Application.  —  The  usual 
form  of  application  for  the  appoint- 
ment of  a  new  trustee  is  by  petition. 
Howard  v.  Gilbert,  3g  Ala.  726;  An- 
son, Petitioners,  85  Me.  79;  Pillsbury 
V.  Consolidated  European,  etc.,  R.  Co., 
69  Me.  394;  Dexter  v.  Cotting,  149 
Mass.  92;  Matter  of  Eastern  R.  Co., 
120  Mass.  412;  Brandon  v.  Carter,  119 
Mo.  572;  Adams  z/.  Adams,  64  N.  H. 
224;  Sawyer's  Appeal,  16  N.  H.  459; 
Matter  of  Robinson,  37  N.  Y.  261;  Mat- 
ter of  Carpenter,  131  N.  Y.  86;  Matter 
of  Christie,  133  N.  Y.  473;  Holden  v. 
New  York,  etc..  Bank,  72  N.  Y.  286; 
New  York  Security,  etc.,  Co.  v.  Sara- 
toga Gas,  etc.,  Co.,  88  Hun  (N.  Y.)  569; 
Matter  of  Welch,  20  N.  Y.  App.  Div. 
412;  Matter  of  Reinisch,  20  N.  Y. 
App.  Div.  416;  Matter  of  Howell,  (C. 
PI.  Spec.  T.)  61  How.  Pr.  (N.  Y.)  179; 
Bronson  v.  Bronson,  (Supreme  Ct. 
Spec.  T.)48How.  Pr.  (N.  Y.)48i;  Haw- 
ley  V.  Ross,  7  Paige  (N.  Y.)  103;  Mat- 
ter of  Craig,  i  Barb.  (N.  Y  )  33;  Ebert's 
Appeal,  9  Watts  (Pa.)  300;  Exp.  Knust, 
Bailey  Eq.  (S.  Car.)  489;  Williams  v. 
Neil,  4  Heisk.  (Tenn.)  279. 

But  under  the  statute  the  application 
may  be  by  bill  or  a  civH  action  under 
the  code.  Love  v.  Graham,  25  Ala. 
187;  Smith  V.  Davis,  90  Cal.  25;  Glenn 


V.  Busey,  MacArthur  &  M.  (D.  C.)454; 
Pillsbury  v.  Consolidated  European, 
etc.,  R.  Co.,  69  Me.  394;  McKim  v. 
Handy,  4  Md.  Ch.  228;  Dillon  v. 
Stevens,  62  Mo.  App.  479:  Leggett 
V.  Hunter,  19  N.  Y.  445,  25  Barb.  (N.  Y.) 
81;  People  V.  American  L.  &  T.  Co., 
(Supreme  Ct.  Gen.  T.)  17  N.  Y.  Supp. 
76;  Griswold  v.  Sackett,  21  R.  I.  206; 
Loveman  v.  Taylor,  85  Tenn.  i;  Bu- 
chanan V.  Hart,  31  Tex.  647:  Lee 
V.  Randolph,  2  Hen.  &  M.  (Va.)  12; 
Machir  v.  Sehon,  14  W.  Va.  777. 

Bequisites  of  Bill,  Complaint  or  Petition, 
Generally.  —  For  the  formal  parts  of  a 
bill,  complaint  or  petition  in  a  par- 
ticular jurisdiction  see  the  titles  Bills 
IN  Equity,  vol.  3,  p.  417;  Complaints, 
vol.  4,  p.  1019. 

The  bill,  complaint  or  petition  should 
show  the  trust  deed,  the  facts  relating 
to  it  which  go  to  show  how  and  why 
the  interests  conveyed  thereby  have 
been  limited,  and  also  why  a  new  trus- 
tee should  be  appointed.  Woodgate  v. 
Fleet,  (Supreme  Ct.  Spec.  T.)  9  Abb. 
Pr.  (N.  Y.)  222. 

Precedent.  —  In  Preston  v.  Preston. 
25  Pa.  Co.  Ct.  388,  an  order  was  granted 
upon  this  petition: 

"The  petition  of  the  undersigned, 
Mrs.  Sarah  Preston,  wife  oi  James  Pres^ 
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a.  In  General. 

Form  No.  20045. 

(Precedent  in  Pillsbury  v.  Consolidated  European,  etc.,  R.  Co.,  69  Me.  395.)' 

To  the  Supreme  Judicial  Contt  next  to  be  holden  at  Bangor,  in  and 
for  the  county  of  Penobscot,  on  the  first  Tuesday  of  October  next: 
Respectfully  represents  the  undersigned  bondholders  of  the  Con- 
solidated European  6^  North  American  Railway  Company,  holding  and 
representing  a  majority  of  all  the  bonds  issued  by  said  railway  com- 
pany, a  corporation  established  by  law,  and  having  a  place  of  business 
at  Bangor,  in  the  county  of  Penobscot  and  state  of  Maine,  that,  on  the 
fifth  day  of  December,  A.  D.  i87^,  said  Consolidated  European  &•  North 
American  Railway  Company,  as  party  of  the  first  part,  and  Samuel  F. 
Hersey,  of  Bangor  aforesaid,  and  Benj.  E.  Smith,  of  Columbus,  in  the 
state  of  Ohio,  parties  of  the  second  part,  entered  into  a  certain 
indenture  of  that  date,  whereby  said  railway  company  did  grant, 
bargain,  sell  and  convey  and  transfer  to  said  Hersey  and  Smith  certain 
real  estate,  and  lands  and  timber  thereon  standing,  situated  on  the 
waters  of  the  St.  John  and  Penobscot  rivers,  containing  a  million  acres, 
more  or  less,  being  the  lands,  etc.,  granted  to  said  company  by  the 
state  of  Maine,  together  with  all  its  right,  title  and  interest  in  and  to 
all  and  singular  its  property,  real  and  personal,  of  whatever  nature 
and  description,  then  possessed  or  thereafter  to  be  acquired,  includ- 
ing its  railroad  equipments  and  appurtenances  between  said  Bangor 
and  St.  John,  Neiv  Brunswick,  together  with  all  its  rights,  privileges, 
franchises  and  easements,  with  its  branches,  all  buildings  used  in 
connection  therewith  or  the  business  thereof,  and  all  lands  and 
grounds  on  which  the  same  may  stand  or  connected  therewith;  also 

Jon,  both  residing  in  said  county,  re-  children  (by  the  said  parties  in  lawful 
spectfully  showeth:  wedlock  begotten),  and  which  said 
That  your  petitioner  is  living  separate  children  are  left  in  your  petitioner's 
and  apart  from  the  said  fiames  Preston,  care  for  support  and  maintenance. 
her  husband,  and  that  a  suit  in  divorce  The  children  are  respectively  aged  /en, 
is  now  pending  in  this  court  for  the  five  and  izuo  years.  That  to  this  just 
divorcing  of  the  parties  a  vinculo  claim  the  said y^wfj  objected,  and  upon 
matrimonii.  That  your  petitioner  was  that  your  petitioner  retained  but  the 
seised  in  fee  of  certain  real  estate  in  her  sum  of  %i8o.40,  and  deposited  the 
own  right,  to  wit:  A  house  and  lot  situ-  balance,  after  payment  of  expenses, 
ate  in  Shenandoah  City,  in  this  county,  the  sum  of  $^77,  in  the  Miners'  Safe, 
That  in  January,  1867,  your  petitioner.  Insurance  and  Trust  Company,  oi  Potts- 
in  conjunction  with  the  said  husband,  ville,  for  the  benefit  of  the  said  three 
granted,  conveyed  and  sold  the  real  children,  until  such  time  as  your  honor- 
estate  aforesaid  to  one  Henry  Dittman,  able  court  may  order  and  decree  who 
for  the  sum  of  one  thousand*  doWax^  shall  or  may  draw  the  said  amount  so 
{%i,oo6),  and  the  money  was  paid  in  deposited  for  the  care  and  support  of 
the  office  of  Myer  Strous,  Esq.,  in  Potts-  the  children  aforesaid. 
ville.  After  the  payment  of  certain  Your  petitioner  further  says  that  she 
debts,  in  amount  %g8,  there  remained  is  the  mother  of  these  children  and 
the  net  sum  of  %go2.  Of  this  amount  has  no  other  income  at  present  for  their 
your  petitioner  permitted  the  mid  James  support." 

Preston  lo  tike  ioT  his  own  use  one- fifth  1.  The    order    appointing    the    new 

of  said  amount,   to  wit,   $/<Po.^o,   and  trustee  was  affirmed, 

your  petitioner  claiming  the   right  to  See   also,  generally,    supra,   note   I, 

take  the  residue  for  herself  and  three  p.  409. 
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all  locomotives,  tenders,  cars,  rolling  stock,  machinery,  tools,  imple- 
ments, fuel  materials  and  all  other  equipments  for  the  construction, 
maintaining,  operating,  repairing  and  replacing  the  said  railway  or 
its  appurtenances,  or  any  part  thereof. 

To  have  and  to  hold  to  said  Hersey  and  Smithy  in  trust  and  for 
certain  purposes  named  in  said  indenture.  And  in  and  by  said 
indenture  it  was  and  is  provided  that,  in  case  of  the  death  of  either 
of  said  trustees,  parties  of  the  second  part,  the  Supreme  Judicial 
Court  of  said  state  of  Maine  shall,  upon  the  request  in  writing  of  one 
or  more  of  the  bondholders  of  said  bonds  named  in  said  indenture, 
or  of  the  directors  of  said  party  of  the  first  part,  appoint  his  suc- 
cessor as  trustee  under  said  indenture.  And  your  petitioners  repre- 
sent that,  on  the  third  (^^.y  oi  February,  a.  d.  i875,  said  Samuel  F. 
Hersey,  deceased,  at  Bangor  aforesaid. 

Wherefore  they,  holding  and  representing  a  majority  of  all  bonds 
issued  as  aforesaid,  pray  that  your  Honors  will  appoint  some  suitable 
person  as  trustee  under  said  indenture,  and  as  successor  of  said 
Samuel  F.  Hersey,  and  pass  such  other  orders  as  required  by  law  in 
the  premises. 

Dated  at  Bangor,  th\s  fourteenth  day  of  September,  a.  d.  i2>78. 

Haynes  Pillsbury  &•  Co. 
By  F.  A.  H.  Pillsbury. 


Form  No.  20 04 6. > 

To  the  Honorable  the  Judges  of  the  Probate  Court  in  and  for  the 
County  of  Suffolk-. 

Respectfully  represents  Samuel  Short,  of  Boston,  in  the  county  of 
Suffolk,  that  John  Doe,  late  of  Boston,  in  the  county  of  Suffolk,  was 
trustee  under  a  certain  instrument  in  writing,  dated  June  10,  i898, 
and  recorded  in  the  registry  of  deeds  for  the  county  of  Suffolk, 
book  B,  page  110,  wherein  Richard  Roe  gave  certain  estate  in  trust 
to  John  Doe  for  the  benefit  of  (^stating  beneficiaries^,  which  said  instru- 
ment is  filed  herewith,  and  said  John  Doe  has  died  before  the  objects 
of  said  trust  are  accomplished,  and  no  adequate  provision  is  made 
therein  for  supplying  the  vacancy;  that  some  of  the  parties  interested 
in  said  trust  request  the  appointment  of  your  petitioner  in  place  of 
said  John  Doe. 

Wherefore  he  prays  that  he  may  be  appointed  trustee  as  afore- 
said, according  to  the  provisions  of  the  law  in  such  cases  made  and 
provided. 

Dated  this  tenth  day  oi  June,  a.  d.  \Z99.  Samuel  Short. 

The  undersigned,  being  all  persons  interested  in  said  trust,  request 
that  the  prayer  of  the  above  petition  be  granted  without  further 
notice. 

{Signatures  of  persons  interested^ 

1.  See,  generally,  supra,  note  I,  p.  409. 
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Form  No.  20047. 

(Precedent  in  Carskadon  v.  Torreyson,  17  W.  Va.  56.)' 
To  the  Honorable  Edward  C.  Bunker,  Judge  of  the  Circuit  Court  of 
Hampshire  County: 

The  petition  and  application  of  the  Rev.  Charles  L.  Torreyson^ 
preacher  in  charge  of  the  South  Branch  circuit  of  the  Baltimore  annual 
conference  of  the  Methodist  Episcopal  church,  respectfully  represents 
that  the  town  of  Romney,  in  said  county  of  Hampshire,  is  within  the 
bounds  of  said  South  Branch  circuit,  and  under  the  charge  of  your 
petitioner,  and  he  is  the  proper  authority  of  the  congregation  of  said 
church  at -^^^//w-fy  to  make  the  application;  that  heretofore,  to  wit: 
On  the  8th  day  of  September,  i856,  Angus  W.  McDo?iald,  and  Cor- 
nelia, his  wife,  and  A.  S.  Trowbridge,  by  deed  dated  on  said  day  and 
duly  recorded  in  the  recorder's  office  of  said  county,  in  deed  book 
No.  50,  page  75,  conveyed  to  James  Sheetz,  James  Carskadon,  Isaac 
H  Carskadon,  David  Ream,  John  IV.  Marshall,  Samuel  R.  Smith, 
Henry  Trout  and  Garret  Vanmeter,  eight  in  number,  trustees  of  the 
Methodist  Episcopal  church.  South  Branch  circuit  of  Baltimore  annual 
conference,  appointed  by  the  Circuit  Court  of  Hampshire  county,  at 
September  term,  \%5Q,  on  the  application  of  Rev.  Thomas  Hildebrand, 
the  preacher  in  charge  of  said  circuit,  two  lots,  No.  twenty-three  and 
twenty-four,  in  the  said  town  of  Romney,  with  building  thereon  for  a 
parsonage  or  residence  of  the  preacher. 

Your  petitioner  further  showeth  to  your  honor,  that  since  the  execu- 
tion of  said  deed  the  following  vacancies  have  occurred  in  the  trus- 
teeship of  said  deed,  namely:  James  Sheetz  has  withdrawn  from  said 
church  and  resigned  his  trusteeship;  David  Ream,  Samuel  R.  Smith 
and  Garret  Vanmeter  (of  Jacob)  have  all  departed  this  life. 

In  tender  consideration  whereof  your  petitioner,  the  proper 
authority  aforesaid,  hereby  makes  application  to  said  court  to 
appoint  Samuel  Lopp,  John  J.  Combs,  Isaac  N.  Heiskel  and  Solomon 
Vanmeter  in  the  places  of  said  former  trustees,  whose  places  are  now 
vacant,  respectively  in  the  order  in  which  they  are  herein  named, 
the  said  last  named  persons  being  all  members  of  said  church  and 
congregation,  in  full  communion  and  good  standing;  and  your  peti- 
tioner will  ever  pray,  etc. 

[(^Signature  and  verification  as  in  Form  No.  Jf283.y\^ 

b.  To  Aseeptain  and  Declare  the  Rights  of  Adverse  Claimants  to  Real 
Property,  to  Allow  Redemption  for  a  Mortgage,  to  Restrain  Fore- 
closure of  Mortgage ;  and  for  the  Appointment  of  New  Trustees 
Under  a  Trust  Deed  to  Fill  the  Place  of  Trustees  Who  had 
Renounced. 

Form  No.  20048. 
(Precedent  in  Woodgate  v.  Fleet,  (Supreme  Ct.  Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  223.)* 
[(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 

1.  The  deed  of  trust  in  this  case  was  2.  The  matter  to  be  supplied  within 
held  void  for  uncertainty  as  to  the  []  will  not  be  found  in  the  reported  case, 
beneficiaries.  3.  This  complaint  was  sufficient. 
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The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court:]^ 

I.  That  on  or  about  the  Jflh  day  of  March,  a.  d.  i854,  the  above  named 
defendant,  Abraham  Fleet,  being  the  owner  in  fee  simple  absolute  of 
all  and  singular  the  lands  hereinafter  described,  made  and  executed  a 
certain  indenture  of  trust,  dated  the  year  and  day  aforesaid,  between 
himself,  of  the  one  part,  O-nd  James  II.  Hackett,  Sarah  Van  Leiv  and 
Warren  Cornwall,  of  the  other  part,  wherein  and  whereby,  in  con- 
sideration of  the  love  and  affection  he  bore  to  his  wife,  Martha  E. 
Fleet,  his  son^  John  K.  Fleet,  and  of  %100  paid  to  him,  conveyed  to 
the  said  parties  of  the  second  part  the  aforesaid  lands,  upon  the 
following  trusts,  that  is  to  say:  To  have  and  to  hold,  to  the  said 
parties  of  the  second  part,  the  several  pieces  of  land  in  trust  as  fol- 
lows, that  is  to  say:  to  receive  the  issues  and  profits  thereof,  and  to 
apply  the  same  in  equal  proportions  towards  the  support  and  mainte- 
nance of  his  said  wife,  Martha  E.,  and  the  support  and  education  of 
his  said  son,  John  K.,  and  of  any  children  of  the  said  Abraham  and 
Martha  E.  which  should  afterwards  be  born,  with  power  to  the 
trustees  to  invest  whatever  surplus  moneys  might  remain  in  their 
hands,  in  good  and  profitable  securities,  for  the  benefit  of  the  said  wife 
and  children ;  and  in  further  trust,  upon  the  arrival  of  the  said  John 
K.  Fleet  at  the  age  oi  twenty -one  years,  to  convey  to  him  and  the  said 
Martha  E.  (provided  she  shall  then  be  sole  and  unmarried)  their 
respective  portions  of  the  said  estate,  which  proportion  was  to  be 
determined  by  the  number  of  children  which  should  then  be  living; 
provided,  however,  that  if,  upon  the  arrival  of  the  said  John  K.  at 
the  age  of  twenty-one  years,  the  said  Martha  E.  should  not  be  living, 
sole  and  unmarried,  her  share  or  proportion  should  continue  to  be 
held  by  the  said  trustees  for  her  and  her  benefit  so  long  as  her  hus- 
band should  live;  and  as  such,  trustees  should  account  with  her,  and 
pay  over  to  her  from  time  to  time  such  moneys  as  she  might  require 
for  a  comfortable  support;  and  in  case  she  should  not  survive  her  said 
husband,  her  share  of  the  said  estate  should  be  vested  in  her  heirs;  and 
in  trust,  further,  that  the  shares  of  such  children  as  might  afterwards 
be  born  as  aforesaid  should  be  held  for  them  until  they  respectively 
should  arrive  at  lawful  age;  and  in  trust,  further,  that  if  at  any  time 
before  the  said  John  K.  should  arrive  at  lawful  age,  it  should,  in  the 
judgment  of  the  said  trustees,  become  necessary,  they  should  have 
power  to  sell  and  convey  the  said  estate,  or  any  part  thereof,  and  to 
execute'  the  necessary  deeds  of  conveyance  thereof,  and  the  proceeds 
of  such  sale  to  apply  for  the  benefit  of  the  several  parties  for  whose 
benefit  the  said  trust  is  created,  in  manner  as  above  mentioned  and 
provided;  which  said  deed  was  acknowledged  on  the  Sd day  o{  June, 
iS34,  and  recorded  on  the  4th  June,  iSS^,  in  liber  F.  F.  of  deeds, 
page  4^55,  in  the  office  of  the  clerk  of  the  county  of  Queens. 

And  the  plaintiff  further  showeth,  that  the  following  lands,  with 
other  parcels,  were  conveyed  in  said  trust-deed,  to  wit: 

{Here  follows  a  description  of  the  premises  conveyed  by  the  deed  of  trust. ) 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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II.  And  the  plaintiff  further  showeth,  that  the  aforesaid  trust-deed 
was  made  and  executed  by  the  said  Abraham  Fleet  with  the  intention 
and  design  of  putting  his  property  out  of  the  reach  of  his  creditors, 
whom  he  owed  at  that  time;  and  that  said  trust  was  never  assented 
to  hy  fames  H.  Hackett^  one  of  the  said  trustees  named  therein;  and 
on  or  about  the  23d  day  oi  July\  iS35,  the  said  fames  H.  Hackett  did 
renounce,  by  some  instrument  in  writing,  under  his  hand  and  seal, 
the  said  trust,  and  refused  to  accept  the  same;  to  which  instrument, 
or  to  an  examined  copy  thereof,  the  plaintiff  hereby  refers;  and  that 
the  other  trustees  named  therein  expressly  refused  to  accept  or 
act  under  the  said  trust-deed;  and  that  the  said  trust-deed  was  con- 
sidered and  treated  by  the  parties  thereto  as,  and  the  same  in  point 
of  law  and  fact  was,  invalid,  and  not  binding  upon  them;  and  that 
On  or  about  the  month  oi  July,  a.  d.  i?>35,  the  said  Warren  Cornwall 
and  Sarah  Van  Lew,  by  a  certain  deed  of  renunciation,  bearing  date 
last  aforesaid,  executed  on  the  one  part  by  and  between  the  said 
last-mentioned  trustees,  and  the  other  on  the  part  of  the  said  Abra- 
ham Fleet,  did  recite,  in  substance  and  effect,  that  they  had  never 
accepted  said  trust,  and  they  were  entirely  ignorant  of  the  making 
and  execution  of  the  same  at  the  time  it  was  executed,  and  did 
therein  renounce  and  give  up  said  trust,  and  cancel  and  annul  the 
same,  and  did  therein  release  and  convey  unto  the  said  Abrahain  Fleet 
all  and  singular  the  lands  aforesaid,  with  other  land. 

III.  And  the  plaintiff  further  showeth,  that  on  or  about  the  25th 
day  of  May,  iS37,  Thomas  C.  Pinckney  recovered  against  the  said 
Abraham  Fleet  a  judgment  in  the  Supreme  Court  of  Judicature  of  the 
people  of  the  state  of  New  York,  for  %200  debt  and  ^13  7Jf-100  D.  & 
C,  in  which  judgment  he,  the  said  Thomas  C.  Pinckney,  was  plaintiff 
and  the  said  Abraham  Fleet  was  defendant;  which  judgment  was 
duly  docketed  so  as  to  become  a  lien  on  lands  in  Queens  county  on 
the  aforesaid  25th  day  of  May,  i857;  and  on  such  judgment  a  writ 
of  fieri  facias  was  issued  out  of  the  said  Supreme  Court,  directed  to- 
the  sheriff  of  the  county  of  Quee/is,  tested  on  the  13th  day  of  May, 
A.  D.  i8<?7,  and  returnable  on  the  second  Monday  oi  July  thence  next 
ensuing;  by  virtue  of  which  writ  of  fieri  facias  the  said  plaintiff  did 
levy  and  sell  the  said  property,  as  hereinafter  stated.  And  the 
plaintiff  further  showeth,  that  the  said  deed  of  renunciation  was 
executed,  sealed  and  delivered  by  the  said  trustees  to  the  said 
Abraham  Fleet,  and  that  the  said  trust-deed  was,  in  point  of  fact  and 
of  law,  as  he  is  advised,  invalid,  because  of  its  being  contrary  to 
the  intent  and  express  provisions  of  the  act  relating  to  trusts  of  real 
estate,  and  also  by  reason  of  its  being  made  in  fraud  of  creditors, 
and  also  of  its  never  having  been  acted  upon;  and  by  reason  of  such 
invalidity  from  the  causes  aforesaid,  and  by  force  and  effect  of  the 
release  by  the  said  trustees  to  the  said  Abraham  Fleet,  the  said  judg- 
ment of  the  said  Pinckney  was  a  valid  lien  on  the  said  property. 

IV.  And  the  plaintiff  further  showeth,  that  after  said  deed  of 
renunciation  and  release  was  executed  as  aforesaid,  and  after  the 
docketing  of  the  said  judgment  of  Thomas  C.  Pinckney  for  the 
amount,  and  on  the  day  before  stated,  and  the  acquiring  of  the  lien  on 
the  aforesaid  land  by  virtue  thereof,  the  said  Abraham  Fleet,  together 
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with  his  said  wife,  Martha  E.  Elect,  made,  executed  and  delivered 
to  Benjamin  Albertson  and  Thomas  Whitson,  who  were  then  the  loan 
commissioners  for  loaning  certain  moneys  of  the  United  States  for 
the  county  of  Queens,  their  certain  mortgage  on  all  and  singular 
the  lands  before  stated,  dated  the  IJfih  June,  a.  d.  i8<?7,  to  secure  the 
repayment  to  the  said  loan  commissioners  of  the  sum  of  %Jf.,000  in 
five  years  after  the  said  date,  with  interest  at  and  after  the  rate 
of  seven  per  cent,  per  annum,  payable  annually,  to  wit,  on  \.\\^  first 
Tuesday  of  October  in  each  year  thereafter;  which  said  mortgage  was 
entered  in  a  book  provided  by  the  said  loan  commissioners  for  that 
purpose,  and  deposited  in  the  office  of  the  clerk  of  the  county  of 
Queens;  to  which  entry  the  said  plaintiff  for  greater  certainty  hereby 
refers,  and  the  said  mortgage  was  a  lien  on  said  lands  subsequent 
to  the  lien  of  the  aforesaid  judgment  of  Thomas  C.  Pinckney. 

V.  And  the  said  plaintiff  further  showeth,  that  on  or  about  the 
21st  day  of  October^  a.  d.  i8<?7,  he  recovered  a  judgment  against  the  said 
Abraham  Eleet  in  the  said  Supreme  Court  for  %1,329  98-100  debt,  and 
%18  79-100  D.  &  C,  on  which  judgment  was  due  the  sum  of  %66J^  93-100 
at  the  time  of  its  entry,  besides  costs,  which  said  judgment  was  duly 
docketed  so  as  to  create  a  lien  on  the  aforesaid  lands  lying  in  Queens 
county. 

That  on  such  judgment  the  said  plaintiff  issued  out  of  said  court  a 
writ  of  fieri  facias,  directed  to  the  sheriff  of  the  county  of  Queens, 
tested  the  1st  Monday  oi  January,  i838,  and  returnable  on  the  1st 
Monday  of  May,  a.  d.  \%38,  levied  upon  the  interest  of  the  said 
Abraham  Eleet  in  the  above  described  land. 

And  the  said  sheriff,  under  and  in  pursuance  of  the  said  two  writs 
of  fieri  facias  issued  as  aforesaid,  the  one  on  the  judgment  of  the 
said  Thomas  C.  Pinckney,  tested  and  returnable  as  aforesaid,  and  the 
other  on  the  judgment  of  the  plaintiff  last "  mentioned,  on  or  about 
the  2Jfth  November,  iS38,  exposed  for  sale  the  said  lands,  with  others, 
at  public  auction,  in  due  form  of  law,  after  due  legal  notice  on  that 
behalf  given,  and  sold  the  right,  title  and  interest  of  the  said  Abraham 
Eleet,  of  which  he  was  seised  or  possessed  on  the  25th  May,  a.  d. 
1 857,  and  21st  October,  a.  d.  t857,  or  at  any  time  afterwards,  in  the 
said  lands  to  the  said  plaintiff,  for  the  sum  of  ^50,  he  being  the 
highest  bidder  therefor;  and  upon  such  sale  made,  executed  and 
delivered  to  the  said  plaintiff  his  certificate  of  such  purchase,  in  due 
form  of  law,  which  was  thereafter,  on  the  same  day,  duly  recorded 
in  the  office  of  the  clerk  of  said  county. 

That  by  virtue  of  such  sale  and  purchase  and  certificate  there- 
under, he,  the  plaintiff,  became  and  was  entitled  to  a  conveyance  of 
the  said  right,  title  and  interest  at  the  expiration  oi  fifteen  months 
from  the  time  of  such  sale,  unless  the  same  should  be  sooner 
redeemed. 

And  the  plaintiff  further  showeth,  that  the  said  lands  so  sold  as 
last  aforesaid  were  not  redeemed  from  the  said  sale;  and  the  said 
sheriff  of  the  said  county  of  Queens  by  deed  bearing  date  the  2Jfth 
day  of  Eebruary,  a.  d.  \?>Jfi,  duly  conveyed  all  the  right,  title  and 
interest  which  the  said  Abraham  Eleet  had,  of,  in  and  to  the  said 
lands  on  the  25th  day  of  May  and  the  21st  day  of  October,  i837,  or  at 
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any  time  thereafter,  unto  the  said  plaintiff  by  his  certain  conveyance, 
in  due  form  of  law,  dated  on  the  day  and  year  last  mentioned,  duly 
acknowledged,  executed  and  delivered  to  the  plaintiff,  and  on  the 
same  day  recorded  in  the  office  of  the  county  of  Queens,  on  the  2Jf.tk 
February,  184.O,  in  liber  Z.  Z.  of  deeds,  pp.  393,  39Jf  and  395,  to  which 
record,  or  to  an  examined  or  certified  copy  thereof,  the  plaintiff 
hereby  refers. 

VI.  And  the  plaintiff  further  showeth,  that  by  reason  of  the  said 
two  writs  of  fieri  facias  so  as  aforesaid  issued,  the  sale  thereunder, 
the  certificate  of  the  sheriff  executed  and  delivered  by  him  to  said 
plaintiff,  and  recorded  as  aforesaid,  and  the  conveyance  of  the  afore- 
said sheriff  under  and  in  pursuance  of  such  executions,  he,  the 
plaintiff,  became  and  was  vested  with  all  the  estate,  right,  title  and 
interest  of  the  said  Abraham  Fleet,  which  he  had  in  the  above  men- 
tioned and  described  lands,  and  appurtenances  on  the  25ih  day  of 
May,  1 857,  and  21st  day  of  October,  iS37,  or  at  any  time  thereafter; 
and  that  by  reason  of  his  title  acquired  as  aforesaid,  under  the 
Fi'nckney  judgment,  his  title  was  superior  to  and  overrode  the  title  or 
lien  of  the  said  loan  commissioners,  under  and  in  pursuance  of  their 
aforesaid  mortgage. 

VII.  And  the  plaintiff  further  showeth,  that  possession  of  the 
aforesaid  lands  having  been  withheld  by  the  said  Abraham  Fleet,  on 

or  about  the    day  of  April,  a.  d.    \%Jfi,  he  commenced  and 

instituted  a  certain  action  or  proceeding  in  the  aforesaid  Supretne 
Court  against  the  said  Abraham  Fleet  and  Martha  E.,  his  wife,  in 
ejectment,  for  the  purpose  of  recovering  the  possession  thereof. 
And  thereupon  Martha  E.  Fleet,  wife  of  the  said  Abraham  Fleet, 
John  K.  Fleet,  and  the  infant  children  of  their  said  marriage,  viz., 
Melancthon  Fleet,  Samuel  Fleet  and  Anne  E.  Fleet,  by  Michael  P. 
Holland,  their  next  friend,  filed  their  certain  bill  of  complaint  in  the 
Court  of  Chancery,  before  the  vice-chancellor  of  the  first  circuit, 
against  the  aforesaid  plaintiff,  Abraham  Fleet,  James  H.  Hackett, 
Sarah  Van  Lew,  James  Herriman  and  George  D.  Coles,  praying, 
among  other  things,  that  the  aforesaid  trust-deed  should  be  con- 
sidered in  force  and  binding  upon  the  parties,  and  that  the  said 
trust  should  be  carried  into  full  force  and  effect,  and  new  trustees 
appointed,  and  that  the  plaintiff  should  be  perpetually  enjoined  and 
restrained  from  prosecuting  his  aforesaid  action  of  ejectment.  In 
which  said  bill  of  complaint  it  was  charged  and  alleged  that  he,  the 
plaintiff,  only  claimed  title  to  the  said  premises  by  virtue  of  the 
sheriff's  deed,  founded  on  the  sale  under  an  execution  issued  under 
the  plaintiff's  judgment,  recovered  as  last  aforesaid,  and  not  under 
the  execution  under  the  Pinckney  judgment;  and  that  by  reason 
of  the  said  title  so  alleged  in  the  said  bill  of  complaint,  being  under  a 
judgment  after  the  execution  of  the  mortgage  hereinafter  mentioned, 
it  was  pretended  and  set  up  that  the  plaintiff's  title,  under  his  sheriff's 
deed,  was  in  fact  subsequent  to  and  subject  to  the  lien  of  the  said 
mortgage;  and  thereupon  a  temporary  injunction,  restraining  the 
plaintiff  from  proceeding  in  his  said  suit  of  ejectment,  was  granted. 

And  to  such  bill  of  complaint  the  said  plaintiff  appeared  and 
answered,  setting  up  his  title     nder  the  sheriff's  deed,  as  acquired 
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under  the  sale  on  the  execution  issued  on  the  plaintiff's  judgment, 
and  not  the  Pinckney  judgment.  The  defendants,  Herritnan  and 
Coles,  interposed  their  answer,  generally  claiming  a  lien  on  the  said 
premises  under  and  by  virtue  of  the  said  mortgage  to  them,  as  the 
loan  commissioners.  The  other  defendants  suffered  the  bill  to  be 
taken  as  confessed;  and  such  proceedings  were  thereupon  further 
had  in  the  said  suit,  and  before  the  assistant  vice-chancellor  of  the 
first  circuit,  that  on  or  about  the  22d  day  of  March,  a.  d.  iS^^,  by 
the  judgment  of  the  said  Court  of  Chancery,  adjudged  and  decreed 
that  the  aforesaid  deed  of  trust  was  well  executed  and  proved, 
and  was  a  valid  and  good  trust  for  the  joint  lives  of  the  com- 
plainants, Martha  E.  Fleet  dixxd  John  K.  Fleet,  and  as  to  a  moiety 
of  the  rents  and  profits  of  the  real  estate  in  the  said  deed  of  trust 
conveyed  for  the  life  of  the  survivor  of  them,  and  that  the  trusts 
thereof,  to  that  extent,  be  carried  into  execution,  and  that  the  said 
deed  of  trust  to  be  void  upon  the  death  of  either  of  the  said  Martha 
E.  or  the  said  John  K.  Fleet,  for  a  moiety  of  the  said  rents  and 
profits,  and  upon  the  death  of  both  of  them  wholly.  And  that  the 
deed  of  release  or  renunciation  in  the  previous  part  of  this  pleading 
set  forth  was  null  and  void;  and  that  the  injunction  granted  against 
the  defendant,  John  H.  Woodgate,  on  the  filing  the  bill  in  the  said 
cause,  be  made  perpetual  during  the  period  of  the  joint  lives  of  the 
said  Martha  E.  and  John  K.  Fleet,  and  during  the  life  of  the  survivor 
of  them  for  a  moiety,  as  above  expressed  and  set  forth;  that  new 
trustees  or  trustee  be  appointed  to  perform  the  trusts  in  said  deed 
to  the  extent  above  declared,  under  the  direction  of  this  court,  in 
the  place  of  the  trustees  named  in  said  deed;  that  the  mortgages 
upon  part  of  the  premises  in  said  deed  mentioned,  and  another 
mortgage  on  another  part  of  the  property  to  the  commissioners  of 
loans  as  aforesaid,  be  established  as  good  and  valid  liens  until  paid 
off  and  discharged. 

VIII.  And  the  plaintiff  further  showeth,  that  the  question  of 
validity  of  the  said  mortgage  to  the  said  loan  commissioners  was 
not  in  fact  in  issue,  litigated,  or  adjudicated  upon  between  said 
commissioners  and  the  said  plaintiff,  nor  were  the  priorities  of  the 
respective  titles  acquired  by  the  said  loan  commissioners  under 
their  said  mortgage,  or  by  the  said  plaintiff  under  the  said 
sheriff's  deed,  by  virtue  of  the  sale  under  the  execution  issued 
on  the  Pinckney  judgment  in  issue,  entered  into,  examined,  or 
adjudicated  upon  between  the  said  plaintiff  and  the  said  loan  com- 
missioners; but  the  said  court,  by  their  decree,  merely  intended  to 
adjudge  and  decree  that  the  said  trust-deed  was  valid  and  effectual 
for  the  purposes  aforesaid;  and  that  the  said  plaintiff  acquired  by  his 
sheriff's  deed  the  reversionary  title  in  and  to  said  premises,  after 
said  life-estate  ceased  and  determined,  and  that  the  said  mortgage 
to  the  said  loan  commissioners  was  a  good  and  valid  lien  on  the  said 
premises  to  the  extent  of  the  said  Abraham  Fleet's  interest  at  the 
time  of  the  execution  and  delivery  of  the  said  mortgage,  and  none 
other;  nor  was  such  decree,  so  far  as  it  provided  for  said  mortgage, 
intended  to,  nor  could  it  in  any  way  affect  the  interest  of  the  said 
John  K.  Fleet,  under  the  trust-deed  in  the  said  premises,  the  said 
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John  K.  Fleet,  at  the  time  of  the  execution  of  the  said  mortgage 
and  of  the  said  decree,  being  an  infant.  That  the  said  decree  has 
never  been  enrolled,  but  contained  further  directions  as  to  the 
appointment  of  one  or  more  trustees  under  said  trust-deed. 

And  the  plaintiff  further  showeth,  that  on  or  about  the  6th  day  of 
March,  A.  M.  i85^  on  the  petition  of  the  said  plaintiff  to  the  Supreme 
Court  of  this  state,  at  a  special  term  thereof,  held  in  and  for  the 
county  of  Queens,  at  North  Hanpsiead,  in  said  county,  before  the 
Honorable  Selah  B.  Stro?ig,  one  of  the  justices  of  the  said  court, 
appointed  Edward  A.  Roome  and  Wessel  S.  Smith  trustees  under  said 
trust-deed,  in  the  place  and  stead  of  the  aforesaid  trustees,  upon 
filing  their  acceptance  of  their  said  trust;  but  as  the  plaintiff  has 
been  informed  and  believes,  the  said  Smith  and  Roome  refused  to  act 
as  such  trustees,  and  no  others  have  been  appointed  as  such 
trustees  in  their  place;  but  the  plaintiff  prays,  if  others  are  so 
appointed  trustees,  that  he  may  have  leave  to  add  them  as  parties 
to  this  suit. 

IX,  And  the  plaintiff  further  showeth,  that  on  or  about  the  8th 
day  of  October,  \%lf.6,  Abraham  Fleet  paid  to  J arv is  Jackson  and  Peter 
Luyster,  at  that  time  loan  commissioners  as  aforesaid,  on  account  of 
and  towards  the  reduction  of  the  amounts  due  on  the  aforesaid  mort- 
gage, the  sum  of  %^,650,  which  reduced  the  amount  of  said  mortgage, 
and  left  due  thereon  only  the  sum  of  ^50,  which  said  payment,  as 
last  aforesaid,  made  by  said  Abraham  Fleet,  was  duly  indorsed  by  the 
said  commissioners  or  their  successors  in  office,  on  the  said  mort- 
gage, and  the  amount  thereof  due  as  aforesaid  reduced  accordingly, 
on  the  said  8th  day  of  October,  1846. 

X.  And  the  plaintiff  further  showeth,  that  John  K.  Fleet,  one  of 
the  beneficiaries  under  the  aforesaid  deed  of  trust,  after  he  obtained 
his  majority,  and  on  the  16th  day  of  February,  iS33,  made  and  exe- 
cuted, with  his  wife.  Sarah  A.  Fleet,  a  conveyance  unto  the  said  plain- 
tiff of  all  and  singular  his  right,  title,  estate  and  interest  under  and 
in  pursuance  of  the  aforesaid  deed  of  trust,  of,  in  and  to  the  lands 
aforesaid,  with  other  lands,  to  have  and  to  hold  unto  the  plaintiff 
forever;  which  said  deed  contained  the  usual  full  covenants  of  war- 
rantee, seisin,  and  quiet  enjoyment  for  further  assurance,  and  was 
executed  for  the  consideration  of  ^00,  paid  by  the  said  plaintiff  to 
him,  which  consideration  was  a  valuable  one,  and  what  the  same  was 
reasonably  worth  at  that  time;  which  deed  was  duly  acknowledged 
on  the  day  and  year  aforesaid,  and  delivered  unto  the  said  plaintiff, 
and  was  recorded  in  the  office  of  the  clerk  of  the  said  county  of 
Queens,  on  the  16th  day  of  February,  jS53,  in  liber  103  of  deeds,  p, 
444,  to  which  deed,  or  an  examined  copy  of  the  record  thereof, 
the  plaintiff  hereby  refers.  At  the  time  of  which  said  conveyance 
he,  the  said  plaintiff,  supposed,  in  good  faith,  that  there  was  only  a 
balance  left  unpaid  on  the  said  mortgage  to  the  said  loan  commis- 
sioners of  $5.50;  and  acting  under  such  impression,  parted  with  his 
aforesaid  money  to  the  said  John  K.  Fleet. 

And  the  plaintiff  saith,  that  by  virtue  of  the  said  last-mentioned 
conveyance,  he  became  and  was  seised  of  the  undivided  moiety  of 
the  said  lands  during  the  continuance  of  the  said  two  lives  of  Martha 
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E.  Fleet  and  John  K.  Fleets  and  of  the  life  of  said  John  K.  Fleet,  in 
addition  to  his  aforesaid  title  under  the  sheriff's  deed,  as  aforesaid. 

XI.  And  the  plaintiff  further  showeth,  that  the  aforesaid  loan 
commissioners,  James  Herriman  and  Benjamin  Rushmore,  have  adver- 
tised the  aforesaid  pieces  and  parcels  of  land  for  sale,  under  their 
aforesaid  mortgage,  on  the  first  Tuesday  oi  February,  j855,  ensuing, 
at  tAe  court-house  at  North  Hempstead,  in  said  Queens  county,  claim- 
ing and  insisting  that  the  whole  amount  of  the  said  mortgage  is  due 
thereon,  with  interest,  amounting  to  $26.06;  and  intended  to  put  up 
for  sale  and  to  convey  unto  the  highest  bidder  on  said  sale  the  fee 
simple  estate  in  the  said  lands,  and  claimed  that  they  have  a  good 
right  to  do  so;  and  the  said  loan  commissioners  claim,  that  by  such 
conveyance  they  will  utterly  and  entirely  bar  and  foreclose  any 
reversionary  right,  title  or  estate  of  the  plaintiff,  as  well  as  the 
right,  title  and  estate  conveyed  unto  him  by  the  aforesaid  convey- 
ance of  the  sa.id  John  JC.  Fleet  and  wife;  and  the  said  defendants, 
James  Herriman  and  Benjamin  Rushmore,  as  such  loan  commissioners, 
claim  that  there  is  due  on  their  aforesaid  mortgage  the  principal 
amount  thereof  of  %Jf^OOO,  with  interest  thereon,  amounting  to  ^6.06', 
and  they  claim  and  insist  that  they  have  a  right  to  give  a  good  and 
valid  conveyance  of  the  said  lands,  in  fee  simple  absolute,  to  such 
highest  bidder;  and  they  further  claim  and  insist,  that  their  said 
mortgage  is  a  prior  lien  on  the  premises  aforesaid,  and  has  a  superior 
equity  to  the  said  judgment  of  the  said  Thomas  C.  Pinckney,  under 
which  the  plaintiff  claims  title;  and  they  claim  and  insist,  that  if  the 
plaintiff  acquired  any  right  under  the  said  sheriff's  deed,  or  under 
the  conveyance  oi  John  K.  Fleet  and  wife,  those  rights  were  subse- 
quent to  the  rights  of  the  said  loan  commissioners  under  their  said 
mortgage;  and  the  plaintiff  therefore  alleges,  that  by  reason  of  the 
doubts  and  confusion  thrown  about  the  respective  said  priorities 
of  the  titles  under  which  he  claims,  and  the  lien  under  which  the  said 
loan  commissioners  claim  the  effect  and  result  of  all  the  said  pro- 
ceedings for  a  sale  thereunder,  is  to  impair,  hinder  and  obstruct  the 
title  of  the  said  plaintiff. 

XII.  And  the  plaintiff  further  showeth,  that  as  the  grantee  of  the 
life-estate  of  the  s,2Xdi  John  K.  Fleet,  and  for  the  purpose  of  per- 
fecting such  title  as  he  acquired  under  and  by  virtue  of  the  said  con- 
veyance from  the  said  John  K.  Fleet,  to  buy  his  peace  from  said 
inequitable  act,  and  for  no  other  purpose  whatever,  on  the  11th  day 
of  December,  i85^  he  was  willing  to  suffer  a  loss,  and  he  therefore 
tendered  to  the  said  defendants,  Herriman  and  Rushmore,  loan  com- 
missioners as  aforesaid,  a  sum  in  gold  amply  sufficient  to  pay  off  and 
discharge  the  aforesaid  balance  of  ^50  left  unpaid  and  due  on  said 
mortgage,  with  the  arrears  of  interest  thereon,  and  also  the  interest 
to  the  1st  day  of  October,  iS55,  as  required  by  law,  together  with  the 
expenses  of  advertisement  and  proceedings  for  sale;  which  sum  so 
tendered  was  admitted  by  the  said  Herriman  to  be  sufficient  for  that 
purpose;  but  they  refused  to  receive  the  same  unless  the  whole  of 
the  said  money  originally  secured  to  be  paid  unto  them  by  the  said 
mortgage  was  paid  unto  them,  with  arrearages  of  interest;  whereas, 
in  fact  and  in  truth,  the  plaintiff  charges  that  there  was  due  on  the 
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said  mortgage  only  the  sum  of  %S50,  and  interest  for  about  a  year 
past;  which  sum  he  has  always  been  and  is  willing  and  ready  to  pay, 
in  order  to  buy  his  peace,  and  be  rid  of  the  perplexities  and  annoy- 
ances to  which  he  has  been  subjected  by  reason  of  the  said  trans- 
action. 

XIII.  And  the  plaintiff  further  showeth,  that  the  defendant, 
Abraham  Ayers,  claims  and  insists  that  he  has  paid  to  the  said  loan 
commissioners  the  said  sum  of  %3,650,  with  arrearages  of  interest, 
and  has  instituted  some  proceedings  in  some  court  of  law,  for  the 
purpose  of  procuring  the  sale  of  the  said  land  by  the  said  commis- 
sioners, under  said  mortgage,  and  to  be  entitled  to  the  benefit  of  the 
said  payment;  and  that  under  and  in  pursuance  of  such  proceedings 
so  instituted  by  the  said  Ayers,  the  said  loan  commissioners  are  pro- 
ceeding with  their  aforesaid  proceedings  for  sale,  and  claim  the 
amount  originally  secured  to  be  paid  by  the  said  mortgage,  to  be  due 
as  aforesaid ;  but  the  said  plaintiff  saith,  that  he  has  been  no  party  to 
said  suit  or  proceedings,  and  the  whole  proceedings  as  to  him  and 
his  rights  to  the  said  land  are  without  jurisdiction  and  void. 

Wherefore  the  plaintiff  prays  relief  in  this,  to  wit: 

I.  That  it  may  be  determined  and  decreed  what  the  respective 
priorities,  equities,  and  rights  are,  as  to  each  other,  of  the  title  he 
has  acquired  under  his  aforesaid  sheriff's  deed  and  conveyance  of 
Fleet  and  wife,  and  of  the  rights  and  liens  of  the  said  mortgage  of 
the  said  loan  commissioners. 

II.  That  it  may  also  be  determined  and  decreed  how  much  may 
be  due  to  the  said  loan  commissioners  on  said  mortgage  (in  case  the 
court  may  determine  that  the  same  is  a  lien  upon  the  said  land  prior 
to  the  plaintiff's  title)  to  be  paid,  and  that  the  plaintiff  may  be  per- 
mitted to  come  in  and  pay  the  said  money  so  found  to  le  due  a; 
aforesaid. 

III.  And  in  case  the  said  mortgage  be  deemed  to  be  a  lien  as 
aforesaid,  that  the  said  defendants,  Herrimart  and  Rushmore.  loan 
commissioners  as  aforesaid,  may  be  decreed  to  satisfy  said  mortgage 
on  payment  of  the  sum  which  may  be  found  due  as  aforesaid. 

IV.  That  the  defendants  may  be  restrained  and  enjoined  from 
further  proceeding  with  their  aforesaid  proceedings  to  foreclose  said 
mortgage  by  sale  of  said  property. 

V.  And  that  the  said  Ayers  may  be  enjoined  and  restrained  from 
further  action  in  his  aforesaid  proceedings  or  action  in  court,  relative 
to  the  amount  claimed  by  him  to  have  been  paid  on  said  mortgage, 
and  that  he  may  interplead  and  settle  in  this  suit  his  rights  and 
equities,  or  claims,  if  any  he  has. 

VI.  And  if  the  said  loan  commissioners  be  allowed  to  proceed 
with  their  said  sale,  then  it  be  decreed  by  this  court  what  estate, 
right,  title  or  interest  to  sell. 

VII.  That  new  trustees  be  appointed  under  said  trust-deed,  and 
that  such  trustees  be  let  into  the  possession  of  the  said  premises, 
and  to  manage,  sell  or  lease  the  same,  and  to  account  to  the 
plaintiff  from  time  to  time  for  his  shares  of  the  rents  and  profits 
of  the  said  premises,  acquired  under  and  by  virtue  of  the  conveyance 
to  him  by  John  K.  Fleet  and  wife  as  aforesaid,  and  until  the  appoint- 
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ment  of  such  trustees,  that  a  receiver  be  appointed  of  the  said 
premises  during  the  pendency  of  said  suit. 

And  that  the  plaintiff  may  have  such  other  or  further  relief  in  the 
premises  as  may  seem  meet  to  the  said  court,  with  his  costs  to  be 
adjusted. 

[{Signature  and  verification  as  in  Form  N'o.  5926.  \Y 

2.  Order  for  Notice  of  Hearing'  on  Petition.^ 

Form  No.  20049. 

(Precedent  in  Pillsbury  v.  Consolidated  European,  etc.,  R.  Co.,  69  Me.  396.) 

State  of  yJ/,(«V/(?.  Penobscot,  ss.  September  lJf.,\Zl 8.  Supreme  Judi- 
cial Court  in  vacation.  Ordered,  that  said  petitioners  give  notice  to 
all  persons  and  corporations  interested  of  the  pendency  thereof,  by 
publishing  an  attested  copy  of  said  petition,  and  this  order  of  court 
thereon,  two  weeks  successively,  in  the  ^'■Bangor  Weekly  Courier,''  a 
paper  published  in  Bangor,  in  the  county  of  Penobscot,  the  last  pub- 
lication to  be  before  the  first  Tuesday  of  October  next. 

John  A.  Peters,  Justice  S.  J.  Court. 

3.  Notice  of  Hearing-  on  Petition. 

Form  No.  20050  .* 

Commonwealth  of  Massachusetts. 
Probate  Court. 
Plyfnouth,  ss. 

To  all  persons  interested  in  the  trusts  under  the  will  of  Rachel  Stet- 
son, late  of  South  Scituate,  in  said  county,  deceased: 

Whereas,  a  petition  has  been  presented  to  said  court  by  John  A. 
Stetson,  of  Boston,  in  the  county  of  Suffolk,  praying  to  be  appointed 
trustee  under  the  will  of  said  deceased,  which  has  been  proven  in 
said  court: 

You  are  hereby  cited  to  appear  at  a  Probate  Court,  to  be  held  at- 
Plymouth,  in  said  county  oi Plymouth,  on  the  thirteenth  day  oi  Novem- 
ber, A.  D.  i8P6\  at  ten  o'clock  in  the/(?/-^noon,  to  show  cause,  if  any 
you  have,  why  the  same  should  not  be  granted.  And  said  petitioner 
is  ordered  to  serve  this  citation  by  publishing  the  same  once  in  each 
week,  for  three  successive  weeks,  in  the  '■'■Boston  Daily  Advertiser,'"  a 
newspaper  published  in  said  Boston,  the  last  publication  to  be /?//<?  day 
at  least  before  said  court. 

Witness,  Benjamin  W.  Harris,  Esquire,  judge  of  said  court,  this 
eighteenth  day  of  October,  in  the  year  one  thousand  eight  hundred  and 
ninety-nine. 

J.  C.  Sullivan,  Register. 

1.  The  matter  to  be  supplied  within  a  particular  jurisdiction  see  the  title 
[  ]  will  not  be  found  in   the  reported     Okdkrs,  vol.  13,  p.  356. 

case.  3.  This    form    is    copied     from    the 

2.  For  the  formal  parts  of  an  order  in     records  in  the  case. 
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Form  No.  2005  i  .< 

Commonwealth  of  Massachusetts. 
Probate  Court. 
Suffolk,  ss. 

To  all  persons  interested  in  the  trusts  under  the  will  oi  Josiah  T. 
Reed,  late  of  Boston,  in  said  county,  deceased: 

Whereas,  a  petition  has  been  presented  to  said  court  by  Frank 
Reed,  of  Boston,  in  the  county  of  Suffolk,  praying  that  he,  or  some 
other  suitable  person,  be  appointed  trustee  under  the  will  of  said 
deceased,  which  has  been  proven  in  said  court,  in  place  of  Franklin 
O.  Reed,  deceased: 

You  are  hereby  cited  to  appear  at  a  Probate  Court,  to  be  held  at 
Boston,  in  said  county  of  Suffolk,  on  the  twelfth  day  of  October, 
A.  D.  \%99,  at  ten  o'clock  in  the/is'r^noon,  to  show  cause,  if  any  you 
have,  why  the  same  should  not  be  granted.  And  said  petitioner  is 
ordered  to  serve  this  citation  by  publishing  the  same  07ice  in  each 
week,  for  three  successive  weeks,  in  the  '■'■Boston  Daily  Advertiser,''  a 
newspaper  published  in  said  Boston^  the  last  publication  to  be  one 
day  at  least  before  said  court. 

Witness,  John  W.  McKim,  Esquire,  judge  of  said  court,  this  twenty- 
sixth  day  of  September,  in  the  year  one  thousand  eight  hundred  and 
ninety-nine. 

Elijah  George,  Register. 

4.  Report  of  Master  Recommending^  Appointment  of 

Trustee. 

Form  No.  20052. 

(Precedent  in  Cone  v.  Cone,  61  S.  Car.  513.)' 

\{^Title  of  court  and  cause  and  address  as  in  Form  No.  5932.^]^ 
This  case  was  referred  to  me  by  an  order  of  his  Honor  Judge 
George  JV.  Gage,  bearing  date  October  19,  i899,  which  order  is  as 
follows:  On  hearing  the  petition  of  the  said  W.  F.  Cone,  petitioner, 
and  the  answer  thereto  of  Mary  J.  Cone,  and  after  hearing  Messrs. 
Izlar  Bros.  &•  Reed,  attorneys  for  the  petitioner,  and  Messrs.  Griffin 
&*  Padgett,  attorneys  for  Mary  J.  Cone,  it  is  ordered,  that  it  be 
referred  to  R.  S.  Weeks,  Esq.,  master  for  Dorchester  county  afore- 
said, to  take  testimony  upon  issues  raised  by  the  said  petition  and 
answer,  and  to  report  the  same  with  all  convenient  speed.  It  is 
further  ordered,  that  said  master  do  also  take  testimony  as  to  a  fit 
and  proper  person  to  be  appointed  trustee  in  the  place  of  J.  H. 
Cone,  deceased  trustee,  and  to  recommend  in  his  report  the  name 
of  a  fit  and  proper  person  to  be  appointed  such  trustee;  finally 
ordered,  said  master  have  leave  to  report  any  special  matter  brought 
to  his  attention  by  the  counsel  engaged  in  the  case. 

In  pursuance  of  said  order,  and  after  due  notice,  I  held  a  refer- 

1.  This  form  is  copied  from  the  3.  The  matter  to  be  supplied  within 
records  in  the  case.  [  ]  will   not  be  found  in  the  reported 

2.  A   decree   confirming   the    report  case, 
was  made. 
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ence  and  tool:  such  testimony  as  was  offered  by  the  counsel  for  the 
petitioner  and  the  respondent,  and  herewith  submit  the  same. 

As  to  the  fit  and  proper  person  for  trustee,  John  D.  Bivens  was 
named  by  petitioner  as  such.  The  respondent  names  M.  IV.  Cone,  a 
son,  ory^.  R.  Tutnbleston,  a  son-in-law.  These  last  two  being  kin  to 
the  petitioner  and  respondent,  namely,  son  and  son-in-law,  I  would 
recommend  the  appointment  of  the  said  John  D.  Bivens.  No  special 
matter  was  brought  in  by  counsel.  AH  of  which  is  respectfully 
submitted. 

[(^Signature  of  refer ee.y\^ 

6.  Order  Appointing"  Trustee.^ 

Form  No.  20053. 

(Precedent  in  Owings  v.  Rhodes.  65  Md.  408./ 

[(^Commencement  as  in  Form  No.  12122. )Y 

It  is,  this  9th  day  oi  December.,  1882^  adjudged,  ordered  and  decreed, 
that  Thomas  Otcings,  Esq.,  be,  and  he  is  hereby,  appointed  trustee, 
to  receive  from  the  complainant  the  sum  oi  jFour  thousand  doWdiTs^ 
with  interest,  and  securely  invest  the  same,  paying  to  the  respondent, 
Josephine  Plummer,  the  income  thereof  during  her  life,  and  after  her 
death  to  pay  her  funeral  expenses  out  of  the  principal,  and  divide 
the  balance  between  the  Baltimore  Humane  Impartial  Society  and 
Aged  Women  s  Home,  and  the  Home  of  the  Aged  of  the  Methodist  Epis- 
copal Church  iff  Baltimore  City,  in  the  proportion  of  one-third  to  the 
Humane  Impartial  Society  and  Aged  Women's  Home;  one-third  to  the 
said  society  for  their  Aged  Mens  Home,  and  one-third  to  the  Home  of 
the  Aged  of  the  Methodist  Episcopal  Church  of  Baltimore  City;  and  before 
acting  as  such  trustee,  he  give  to  the  state  oi  Maryland  3.  bond  in  the 
sum  of  eight  thousand (}i.o\\2iX?>  {%8,(J0O),  with  sureties  to  be  approved  by 
the  court,  conditioned  for  the  faithful  performance  of  the  said  trust. 

And  it  is  further  ordered  and  decreed,  that  the  complainant  pay 
to  the  said  trustee  the  said  sum  oi  four  thousand d^oWax's,  with  interest, 
and  that  the  claims  of  all  the  other  parties  to  the  cause  be  referred 
to  the  auditor,  with  directions  to  state  an  account,  showing  the  bal- 
ance remaining  after  such  payment  in  the  hands  of  the  complainant, 
and  its  distribution  among  the  various  claimants,  and  with  leave  to 
all  parties  to  take  testimony  before  the  auditor  in  support  of  their 
respective  claims;  and  that  the  solicitors  for  the  complainant,  and 
for  the  respondent,  Josephine  Plummer,  be  first  each  allowed  the  sum 
of  %100  as  compensation  for  their  services  herein. 

Form  No.  20054. 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

At  a  Probate  Court  holden  at  Boston,  in  and  for  said  county  of 
Suffolk,  on  the  tenth  day  of  June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-nine. 

1.  The  matter  to  be  supplied  within  a  particular  jurisdiction  see  the  title 
£  ]  will  not  be  found  in  the  reported  case.     Orders,  vol.  13,  p.  356. 

2.  For  the  formal  parts  of  an  order  in         3.  This  order  was  affirmed. 
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On  the  petition  of  Samuel  Short,  praying  to  be  appointed  trustee 
under  a  certain  instrument  in  writing  dated  June  10,  iS98,  and 
recorded  in  the  registry  of  deeds  for  the  county  of  Suffolk,  book  B, 
page  110,  to  wit:  {describing  instrunienf),  in  place  of  Richard  Roe, 
deceased. 

It  appearing  that  said  Richard  Roe,  trustee,  under  said  instrument, 
has  died  before  the  objects  thereof  are  accomplished,  that  no  ade- 
quate provision  is  made  therein  for  supplying  the  vacancy,  that  some 
of  the  parties  interested  have  requested  the  appointment  of  said 
petitioner,  and  that  all  persons  interested  have  been  duly  notified, 
and  no  party  objecting  thereto; 

It  is  decreed  that  said  petitioner  be  appointed  trustee,  as  afore- 
said, in  place  of  said  Richard  Roe,  deceased,  under  said  instrument, 
the  said  petitioner  first  giving  bond  with  sufficient  sureties  for  the 
due  performance  of  said  trust. 

John  Marshall,  Judge  of  Probate  Court. 

Form  No.  20055. 

(Precedent  in  Tittman  v.  Green,  io8  Mo.  27.) 

Tuesday,  November  1S,\%83. 

In  the  matter  of  Elorence  Eliza  Crookes. 

Now  at  this  day  comes  Florence  Eliza  Crookes  in  her  own  proper 
person,  and  submits  to  the  court  the  petition  filed  herein,  and  moves 
thzt  Joseph  W.  Branch  be  appointed  as  her.trustee;  the  court  having 
examined  said  petition  as  to  said  application,  and  she  now  in  open 
court  admitting  that  said  application  is  made  by  her  of  her  own  free 
will,  and  that  the  facts  set  forth  in  said  petition  are  true,  being  fully 
advised,  finds,  first,  that  on  No7.'e?nber  1,  iZ7Jf.,  Joseph  JV.  Crookes,  the 
father  of  her,  the  said  Florence  Eliza  Crookes,  died  leaving  a  will, 
which  was  thereafter  admitted  to  probate  in  the  Probate  Court  of 
the  county,  now  city,  of  St.  Louis,  wherein  he  devised  to  her  certain 
property,  appointed  a  curator  for  her  during  her  minority,  provided 
that  upon  her  attaining  her  majority  her  said  curator  should  turn 
said  estate  over  to  her  trustee,  to  be  held  by  him  for  her  sole 
and  separate  use  and  benefit,  to  be  used  and  enjoyed  by  her  free 
from  any  management  or  control  of  any  husband  which  she  might 
at  any  time  have;  second,  but  that  her  said  father  did  not  appoint 
or  make  any  provision  for  the  appointment  of  a  trustee  for  her; 
third,  that  she,  the  said  Florence  Eliza  Crookes,  has  attained  her 
majority;  fourth,  that  her  curator  holds  estate  amounting  to 
%20,767.11,  subject  to  the  order  of  her  trustee,  when  appointed;  and 
the  court  being  of  opinion  that  in  the  exercise  of  its  chancery  powers 
it  may  make  the  appointment  prayed,  and  that  the  same  should  be 
made,  it  is,  therefore,  ordered  by  the  court,  \.\\^X.  Joseph  IV.  Branch, 
of  the  city  of  St.  Louis,  be,  and  he  is  hereby,  appointed  trustee,  with 
all  the  powers  and  authority  in  and  by  said  will  vested  in  the  trustee 
of  her,  the  said  Florence  Eliza  Crookes,  and  said  Joseph  W.  Branch 
here,  in  open  court,  accepts  said  trust  and  files  his  bond  in  the  sum 
^^2,000,  with  Robert  B.  Brown  z.ndi  James  Green,  as  sureties,  condi- 
tioned for  the  faithful  discharge  of  said  trust,  which  bond  the  court 
now  approves. 
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Form  No.  20056. 

(Precedent  in  Preston  v.  Preston,  25  Pa.  Co.  Ct.  389.)  ' 

[(7Y//(f  of  court  and  cause,  y^ 

And  now,  to  wit:  May  £7,  iB67,  upon  the  above  petition  being 
read  and  heard  in  open  court,  the  court,  by  agreement  and  sug- 
gestion of  counsel  for  parties  interested,  appoints  Michael  M .  Ketner, 
of  Mahanoy  City,  trustee,  and  directs  him  to  enter  into  bonds  in  twice 
the  amount  of  money  deposited,  as  in  said  petition  mentioned. 

Form  No.  20057. 

(Precedent  in  Cone  v.  Cone,  61  S.  Car.  513.)* 

\i  Title  of  court  and  cause  as  in  Form  No.  5932.  y^ 

On  hearing  the  report  of  R.  S.  Weeks.,  master  of  Dorchester  county, 
bearing  date  May  9,  igOO,  in  which  he  recommends  the  appointment 
of  fohn  D.  Bivens  as  trustee  in  the  place  and  stead  of  J.  H.  Cone, 
deceased  trustee,  and  on  motion  of  Jzlar  Bros.  6^  Reed,  attorneys 
for  the  petitioner,  it  is  ordered,  that  the  said  report  of  the  master  be 
and  the  same  is  hereby  confirmed  and  made  the  judgment  of  the 
Court.  It  is  further  ordered  and  adjudged,  that  the  sa.id  John  D. 
Bivenshe  and  he  hereby  is  substituted  as  trustee  under  the  trust  deed 
executed  by  the  said  IV.  F.  Cone  to  the  said  J.  H.  Cone  as  trustee, 
and  bearing  date^  the  Wth  day  of  October,  a.  d.  i875,  in  the  place  and 
instead  of  the  said  J.  H.  Cone,  deceased  trustee,  with  all  the  powers, 
duties,  rights,  privileges  and  liabilities  of  the  saidy.  H.  Cone, 
deceased  trustee,  under  the  original  trust  deed,  a  copy  of  which  is 
attached  to  the  petition  of  the  petitioner  herein  as  a  part  thereof. 
That  the  said  John  D.  Bivens,  so  appointed  and  substituted,  shall 
signify  his  acceptance  of  said  trust  in  writing  upon  the  margin  of  the 
record  book  in  the  office  of  the  clerk  of  this  court  in  which  said  deed 
is  recorded,  in  the  presence  of  the  said  clerk;  and  that  thereupon  the 
s^xdi  John  D.  Bivens  shall  be  considered  to  all  intents  and  purposes 
as  vested  completely  and  absolutely  with  all  the  estate,  right,  title, 
intent,  powers,  privileges  and  authority,  and  as  liable  to  all  the  con- 
ditions, terms  and  restrictions  as  original  trustee  under  said  trust 
deed  was  vested  with  or  liable  to,  in  whose  stead  now  and  place  he, 
the  sdad  John  D.  Bivens,  is  appointed  and  substituted.  It  is  further 
ordered,  that  the  said  John  D.  Bivens,  before  entering  upon  the  duties 
of  his  office,  do  enter  into  a  bond  to  be  approved  by  the  master  of 
Dorchester  county  in  the  sum  of  five  hundred  dollars,  for  the  faithful 
performance  of  his  trust  in  collecting  and  disbursing  the  rents  from 
the  trust  real  estate;  and  that  in  case  of  application  for  sale  and 
reinvestment  of  any  portion  of  the  real  property  of  said  trust  estate, 
that  the  said  trustee,  before  making  such  sale,  shall  enter  into  bond 
to  be  approved  by  said  master  in  the  sum  oi  five  thousand  doUsLVS,  for 
the  faithful  performance  of  his  trust  in  regard  to  the  proceeds  of  such 
sale. 

1.  The  matter  to  be  supplied  within        2.  This  order  was  affirmed. 
[  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  20058. 

(Precedent  in  Swann  v.  Young,  36  W.  Va.  60.) 
At  a  Circuit  Court  held  for  Kanawha  county,  at  the  court-house 
thereof,  on  Tuesday,  the  12th  day  of  April,  186^:  John  D.  Young. 
Motion  to  appoint  trustee.  It  appearing  to  the  satisfaction  of  the 
court  that  Alexander  IV.  Quarrier,  sole  trustee  in  a  certain  deed  of 
trust  executed  by  Thomas  B.  S^vann  to  secure  the  payment  of  three 
thousand  dollars  to  John  D.  Young,  bearing  date  on  the  twenty-third 
day  of  April,  186 1,  and  recorded  in  the  clerk's  office  of  Kanawha 
County  Court  in  Book  U,  page  616,  has  departed  this  life: 

Now,  therefore,  on  motion  of  the  said  John  D.  Young,  the  beneficiary 
and  creditor  secured  by  the  aforesaid  deed,  the  court  doth  decree, 
order,  and  direct  that  William  Hindman  be,  and  he  is  hereby, 
appointed  trustee  in  the  place  of  said  Alexander  W.  Quarrier, 
deceased,  the  trustee  named  in  the  said  deed ;  and  the  said  William 
L.  Hindman  is  hereby  substituted  to  all  the  rights,  powers  and 
duties  of  the  said  Alexander  W.  Quarrier,  deceased,  who  was  appointed 
trustee  by  the  deed  aforesaid. 

Form  No.  20059. 

(Precedent  in  Carskadon  v.  Torreyson,  17  W.  Va.  58.)' 

In  the  matter  of  the  petition  of  Charles  L.  Torreyson,  preacher  in 
charge  of  the  Romney  congregation  of  the  South  Branch  circuit  of 
t\it  Methodist  Episcopal chnvch,  making  an  application  for  the  appoint- 
ment of  new  trustees  in  the  deed  for  the  parsonage  from  Afigus  W. 
McDonald,  and  in  said  petition  mentioned,  in  the  places  of  certain 
trustees  therein  named: 

The  said  matter  came  on  to  be  heard  this day  of  May,  1S66, 

on  said  petition,  and  exhibits  and  affidavits  filed,  and  was  argued  by 
counsel.  On  consideration  whereof,  the  court  does  hereby  appoint 
Samuel  Lopp,  John  J.  Combs,  Isaac  N.  Heiskcll  and  Solomon  Vanmeter 
trustees,  in  said  deed  and  for  said  property,  in  the  places  of  the 
former  trustees,  viz. :  James  Sheetz,  David  Ream,  Samuel R.  Smith  and 
Garret  Vanmeter  {pi  Jacob');  the  first  named  four  in  the  order  in 
which  they  are  named  respectively. 

6.  Certificate  of  Appointment. 

Form  No.  20060. 

Commonwealth  of  Massachusetts. 
Probate  Court. 
Suffolk,  ss. 

To  Samuel  Short,  of  Boston,  in  the  County  of  Suffolk,  and  Common- 
wealth aforesaid.  Greeting: 
You  are  appointed  trustee  in  place  of  Richard  Roe,  under  a  certain 
instrument  in  writing,  to  wit:  {describing  it).     To  have  and  exercise 
the  same  powers,  rights  and  duties,  under  said  instrument,  as  if  you 

1.  The  deed  of  trust  in  this  case  was  held  void  for  uncertainty  as  to  the 
beneficiaries. 
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had  been  originally  appointed;  and  the  trust  estate  to  vest  in  you  in 
like  manner  as  it  was  vested  in  the  trustee  aforesaid,  in  whose  place 
you  are  substituted. 

And  you  are  ordered  to  make  and  return  to  said  Probate  Court, 
within  three  months  from  the  date  hereof,  a  true  inventory  of  all  the 
real  and  personal  estate  belonging  to  you  as  trustee,  which,  at  the 
time  of  the  making  of  such  inventory,  shall  have  come  to  your  pos- 
session or  knowledge; 

To  manage  and  dispose  of  all  such  estate,  and  faithfully  discharge 
your  trust  in  relation  thereto,  according  to  law  and  the  terms  of  said 
instrument; 

To  render  upon  oath  at  least  once  a  year,  until  your  trust  is  fulfilled, 
unless  excused  therefrom  in  any  year  by  said  court,  a  true  account 
of  the  property  in  your  hands,  and  of  the  management  and  disposi- 
tion thereof,  and  also  to  render  such  account  at  such  other  times  as 
said  court  may  order;  and. 

At  the  expiration  of  your  trust,  to  settle  your  account  in  said  court, 
and  pay  over  and  deliver  all  the  estate  remaining  in  your  hands  or 
due  from  you  on  such  settlement  to  the  person  or  persons  entitled 
thereto. 

Witness,  John  W.  McKim,  Esquire,  first  judge  of  said  court,  at 
Boston,  this  tenth  day  of  Jufie,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine. 

Calvin  Clark,  Register. 

7.  Bond  of  Trustee. 

Form  No.  20061 . 

Know  all  men  by  these  presents: 

That  we,  John  Doe,  of  Kent  county  and  state  of  Delaware,  and 
Richard  Roe,  of  Kent  county  and  said  state,  are  held  and  firmly  bound 
unto  the  state  of  Delaware  in  the  penal  sum  of  ten  thousand  dollars, 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said 
state  of  Delaware,  to  which  payment  well  and  truly  to  be  made  we 
bind  ourselves  jointly  and  severally,  and  our  respective  heirs,  execu- 
tors and  administrators  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  tenth  day  oi  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-nine.* 

The  condition  of  this  obligation  is  such,  that  if  the  above  bound 
John  Doe,  who  has  been,  appointed  by  the  chancellor  of  said  state  a 
trustee  {set  forth  the  appointment  in  the  terms  used  in  the  order),  shall 
well  and  faithfully  execute  his  said  office  of  trustee  and  perform  and 
fulfil  all  trusts  and  duties  to  the  said  office  appertaining,  and  shall 
observe  and  perform  all  orders  and  directions  of  the  chancellor 
touching  the  execution  of  the  said  trust,  and  the  care,  management 
and  disposal  of  the  trust  estate  and  funds;  and  if  the  said  John  Doe 
shall,  during  the  continuance  of  the  said  trust,  at  least  once  in  every 
ttc'o  years  from  the  date  hereof,  and  as  often  at  other  times  as  the 
said  chancellor  shall  direct,  make  before  the  chancellor  a  just  and 
-true  account  of  the  said  trust  estate  and  funds;  and  if,  at  the  termi- 
nation of  his  said  trusteeship,  the  said  John  Doe,  or  in  case  of  his 
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decease,  if  the  heirs,  executors  and  administrators  of  the  sddd  John 
Doe,  shall  without  delay  convey,  assign,  deliver  and  pay  over  unto 
the  person  or  persons  entitled  to  receive  the  same,  all  the  trust  estate 
and  funds  then  held  by  him,  subject  to  such  allowances  as  the  chan- 
cellor shall  make,  then  the  said  obligation  to  be  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered  in  \  John  Doe.         (seal) 


the  presence  of  y^/i«  6";;//'///.      [  Richard  Roe.     (seal) 

Form  No.  20062. 

Know  all  men  by  these  presents,  that  we,  John  Doe,  of  Madison,  in 
the  county  of  Dane  and  state  of  Wisconsin,  as  principal,  and  Samuel 
Short  and  William  West,  both  of  said  Madison,  as  sureties,  are  held 
and  firmly  bound  unto  the  Hon.  John  Marshall,  county  judge,  having 
jurisdiction  of  the  probate  of  wills  in  and  for  the  county  of  Dane, 
state  of  Wisconsin,  in  the  sum  of  ten  thousand  dollars,  lawful  money 
of  the  United  States,  to  be  paid  to  the  said  county  ]\.\(\ge  or  his  suc- 
cessor in  office;  to  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  and  each  of  our  heirs,  executors  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents.  Sealed  with 
our  seals,  and  dated  this  tenth  day  oi  June,  in  the  year  one  thousand 
eight  hundred  and  ninety-nine. 

The  condition  of  the  above  obligation  is  such  that,  whereas,  the 
above  bounden  John  Doe  is  named  trustee  in  the  will  of  Richard  Roe, 
late  of  Dane  county,  deceased,  for  the  uses  and  purposes  therein 
mentioned;  and  whereas,  certain  estate  has  been  devised  and 
bequeated  therein  to  sa.'\(i  John  Doe,  as  trustee  aforesaid; 

Now,  therefore,  if  the  said  John  Doe,  trustee  as  aforesaid,  do 
make  and  return  to  the  County  Court  of  Dane  county,  within  six 
months,  a  true  inventory  of  all  the  goods,  chattels,  rights,  credits 
and  estate,  devised  and  bequeathed  to  him  in  the  will  of  said  Richard 
Roe,  deceased,  as  trustee  aforesaid ;  and  further,  shall  annually  render 
an  account  to  said  County  Court  of  the  trust  estate  in  his  hands,  and 
of  the  management,  disposition  and  annual  increase  thereof;  and 
further,  shall  faithfully  execute  such  trust  under  the  direction  of  the 
court,  according  to  the  true  intent  and  meaning  thereof;  and  further, 
shall  adjust  and  settle  his  accounts  with  such  court  at  the  expiration 
of  his  trust,  and  pay  and  deliver  to  the  person  entitled  thereto  all 
balances,  money  and  property  in  his  possession,  and  for  which  he  is 
liable  as  such  trustee,  then  the  above  obligation  to  be  void  and  of  no 
effect,  or  else  to  abide  and  remain  in  full  force  and  virtue. 
In  presence  of /^/^/;/tf//^x.    |  John  Doe.  (seal) 

James  Smith.  \  Sainuel  Short,     (seal) 

William  West,     (seal) 
State  of  Wisconsin,  ) 
County  of  Dane.      f  ^®" 

Samuel  Short,  of  Madison,  in  the  county  of  Z>a«/?,  and  William  West, 
of  Madison,  in  the  county  of  Dane,  being  first  duly  sworn,  do  depose 
and  say,  and  each  for  himself  deposes  and  says,  that  he  is  a  free- 
holder, residing  in  said  county  of  Dane,  and  is  worth  the  sum  of  ten 
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thousand  dollars  over  and  above  all  his  just  debts  and  liabilities  and 
property  exempt  by  law.  • 

Samuel  Short. 
IVilltafn  IVest. 
Subscribed  and  sworn  to  this  tenth  day  ol  June^  a.  d.  iW9,  before 
me. 

Norton  Porter.,  Notary  Public. 

Form  No.  20063. 

Know  all  men  by  these  presents,  that  we,  Samuel  Short.,  of  Boston, 
in  the  county  of  Suffolk.,  as  principal,  and  William  West.,  of  Boston,  in 
the  county  of  Suffolk.,  and  Francis  Fern,  of  Chelsea,  in  the  county  of 
Suffolk,  as  sureties,  and  all  within  the  commonwealth  oi  Massachusetts, 
are  holden  and  stand  firmly  bound  and  obliged  unto  John  W.  McKitn, 
Esquire,  first  judge  of  the  Probate  Court  in  and  for  the  county  of 
Suffolk,  in  the  full  and  just  sum  of  ten  thousand  dollars,  to  be  paid  to 
said  judge  and  his  successors  in  said  office;  to  the  true  payment 
whereof  we  bind  ourselves  and  each  of  us,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  by  these  presents. 
Sealed  with  our  seals,  and  dated  the  tenth  day  oi  June,  in  the  year  of 
our  Lord  one  thoQsand  eight  hundred  and  ninety-nine. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
Samuel  Short,  trustee  under  a  certain  instrument  in  writing,  dated 
June  10,  A.  D.  \Z98,  wherein  John  Doe  gave  to  Richard  Roe  certain 
estate  in  trust  for  the  benefit  of  {stating  natnes  of  beneficiaries'),  shall, 

First,  make  and  return  to  said  Probate  Court  within  three  months, 
the  court  having  so  ordered,  a  true  inventory  of  all  the  real  and  per- 
sonal estate  belonging  to  him  as  trustee,  which  at  the  time  of  the 
making  of  such  inventory  shall  have  come  to  his  possession  or 
knowledge; 

Second,  manage  and  dispose  of  all  such  estate,  and  faithfully  dis- 
charge his  trust  in  relation  thereto,  according  to  law  and  the  terms 
of  said  instrument; 

Third,  render  upon  oath  at  least  once  a  year,  until  his  trust  is  ful- 
filled, unless  he  is  excused  therefrom  in  any  year  by  said  court,  a  true 
account  of  the  property  in  his  hands,  and  of  the  management  and 
disposition  thereof,  and  also  to  render  such  account  at  such  other 
times  as  said  court  may  order; 

Fourth,  at  the  expiration  of  his  trust,  settle  his  account  in  said 
court,  and  pay  over  and  deliver  all  the  estate  remaining  in  his  hands, 
or  due  from  him  on  such  settlement,  to  the  person  or  persons  entitled 
thereto.  Then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 
Signed,  sealed  and  delivered  )  Samuel  Short. 

in  presence  oi  John  Jones.     >  William  West. 

James  Smith.  )  Francis  Fern. 

Suffolk,  ss.     Boston,  June  10.  a.  d.  i8P.9.     Examined  and  approved. 

John  Marshall,  Judge  of  Probate  Court. 

I,  Samuel  Short,  the  within  named  trustee,  declare  that,  to  the  best 
of  my  knowledge  and  belief,  the  value  of  the  within  named  trust 
estate  does  not  exceed  the  following  mentioned  sums,  viz.: 
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Real  estate %5,000 

Personal  estate S,000 

Samuel  Short. 

The  sureties  on  the  within  bond  are,  in  my  opinion,  sufficient. 

{Name  and  office.') 


II.  REMOVAL  AND  SUBSTITUTION  OF  TRUSTEES. 

1.  Petition.! 

a.  To  Substitute  Trustees. 
Form  No.  20064. 

(Precedent  in  Carskadon  v.  Torreyson,  17  W.  Va.  70.)' 

State  of  West  Virginia,  Hampshire  County,  Set. 

To  the  Honorable  Edward  C.  Bunker,  Judge  of  the  Circuit  Court  of 
Hampshire  County,  and  of  the  Eleventh  Judicial  Circuit  of  West 
Virginia : 
The  petition  and  application  of  the  Rev.  George  Crossjield,  preacher 
in  charge  of  the  South  Branch  circuit  of  Baltimore  annual  conference 
of  the  Methodist  Episcopal  church,  respectfully  represents  that  the 
town  of  Romney,  in  said  county  of  Hampshire,  is  within  the  bounds  of 
the  said  South  Branch  circuit,  and  under  the  pastoral  charge  of  your 
petitioner  as  aforesaid,  and  your  petitioner  is  the  proper  authority 
of  the  congregation,  or  rather  society  of  said  church,  at  Romney,  to 
make  this  application;  that  heretofore,  to  wit,  on  the  8th  day  of  Sep- 
tember, iS56,  Angus  W.  McDonald  and  Cornelia,  his  wife,  and  A.  S. 
Trowbridge,  by  deed,  dated  on  said  day,  and  duly  recorded  in  the 
recorder's  office  of  said  county  in  deed  book  No.  50,  page  TB,  con- 
veyed to  James  Sheetz,  James  Carskadon,  Isaac  Carskadon,  David  Ream, 
John  W.  Marshall,  Samuel  R.  Smith,  Henry  Trout  and  Garret  Van- 
meter  (of  Jacob)  and  Enos  Everett,  trustees  of  the  Methodist  Episcopal 
church,  in  South  Branch  circuit  of  Baltimore  annual  conference, 
appointed  by  the  Circuit  Court  of  Hampshire  county,  at  September 

1.  Seqaisites  of  Bill,  Complaint  or  Peti-  102;    Drane   v.    Gunter,    19    Ala.    731- 

tion,  Generally.  —  For  the  formal  parts  Nickels  v.  Phillips,  18  Fla.  732;  Gibson 

of  a  bill,  complaint  or   petition  in  a  v.    Maxwell,   85  Ga.   235;   Freeman   v. 

particular  jurisdiction    see    the    titles  Freeman,  9  Mo.   772;  Kerr  v.  White,  9 

Bills  in  Equity,  vol.  3,  p.  417;  Com-  Baxt.  (Tenn.)  168;  Haines  z/.  Carpenter, 

PLAINTS,  vol.  4,  p.  1019.  I  Woods  (U.  S.)  262.     And  the  charges 

Interest  or  title  of  Complainant.  —  The  against  the  trustee  must  be  stated  spe- 

bill,  complaint  or  petition  must  show  cifically.     Preston  v.  Wilcox,  38  Mich. 

the  interest  or  title  of  the  party  com-  578;  Wilcox  v.  Quinby,  (Supreme  Ct. 

plaining.      Killinger   v.    Hartman,    21  Gen.  T.)  16  N.  Y.  Supp.  699;  Cooper  i/. 

Neb.  297.  Cooper,  5  N.  J.  Eq.  9;  Ferris  v.  Ferris, 

Oronnds  for  Bemoval.  — The  grounds  2  Dem.  (N.  Y.)  336. 
for   removal  must   be  stated   and   the        2.  The  deed  of  trust  in  this  case  was 

misconduct  or  incapacity  and  the  dan-  held   void    for   uncertainty   as    to   the 

ger  to  the  estate   therefrom    must  be  beneficiaries, 
shown.     Jones  v.  McPhillips,  82  Ala. 
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term,  i8J5,  on  the  application  of  the  Rev.  Thomas  Hildebrand,  the 
preacher  in  charge  of  said  circuit,  two  lots  numbered  twenty-three  and 
twenty-four,  in  the  said  town  of  Romney,  with  buildings  thereon,  for 
a  parsonage  or  residence  of  the  preacher.  Your  petitioner  further 
showeth,  that  since  the  execution  of  said  deed,  the  following  vacancies 
have  occurred  in  the  trusteeship  of  said  deed:  James  Sheetz  has  with- 
drawn from  said  church  and  resigned  his  trusteeship;  thaty^^«  W. 
Marshall  has  withdrawn  from  said  church,  and  ceased  to  be  a  mem- 
ber thereof,  and  that  his  office  as  trustee  has  therefore  expired;  that 
David  Ream,  Samuel  R.  Smith  and  Garret  Vanmeter  {oi  JacoF)  have 
all  departed  this  life. 

Your  petitioner  further  showeth,  that  on  the  6th  day  of  April,  iS66, 
as  such  preacher  in  charge  as  aforesaid,  your  petitioner  did  call  a 
meeting  of  all  the  survivors  and  remaining  trustees  of  said  church  as 
aforesaid,  having  previously  notified  all  of  said  trustees  that  were 
then  remaining  and  surviving,  namely:  James  Carskadon,  Isaac  H. 
Carskadon,  Henry  Trout  and  Enos  Everett,  and  thereupon  did,  to  wit, 
on  the  6th  day  of  A^ril,  i866,  proceed  to  organize,  and  did  organize, 
said  meeting  of  said  trustees  for  the  purpose  of  nominating  proper 
persons  to  fill  the  vacancies  and  places  of  such  former  trustees  of 
said  church,  etc.,  whose  offices  as  such  had  been,  and  continued  to 
be,  and  then  were  vacated;  and  thereupon  your  petitioner,  as  such 
preacher  in  charge  as  aforesaid,  did  then  and  there  nominate  James 
McDonald  SiS  one  of  said  trustees  in  the  place  oi  James  Sheetz,  who 
had  withdrawn  from  the  said  church,  William  T.  Cookus,  as  trustee 
in  the  place  oi  John  IV.  Marshall,  who  had  also  withdrawn  from  said 
church,  and  whose  office  as  trustee  had  expired,  Tobias  Baker  as 
trustee  in  the  place  of  David  Reatn,  who  had  then  departed 
this  life,  Henry  Head  as  trustee  in  the  place  of  Garret  Vanmeter, 
who  also  had  then  departed  this  life,  and  William  Jenkins  trustee 
in  the  place  of  Samuel  R.  Smith,  who  also  had  then  departed  this 
life. 

In  tender  consideration  whereof,  your  petitioner,  as  the  proper 
authority  aforesaid,  hereby  makes  application  to  said  court  to  appoint 
James  McDonald  SiS  one  of  the  trustees  in  the  place  oi  James  Sheetz, 
who  had  then  withdrawn  from  said  church,  William  T.  Cookus  in  the 
place  oi  John  W.  Marshall,  who  had  also  withdrawn,  and  whose  office 
as  trustee  at  his  withdrawal  expired,  Tobias  Baker  trustee  in  the  place 
oi  David  Ream,  who  then  had  departed  this  life,  Henry  Head  tmsttt.  in 
the  place  of  Garret  Vanmeter,  who  also  had  then  departed  this  life. 
The  said  last  named  persons  so  to  be  appointed  being  all  members 
of  said  church,  and  in  full  communion  and  good  standing,  and 
all  over  twenty-one  years  of  age,  and  have  been  members  of  said 
Methodist  Episcopal  church  for  more  than  one  yt.2LX  last  past.  And  as 
in  duty  bound  your  petitioner  will  ever  pray. 

George  Crossfield, 
Preacher  m  charge  of  the  South  Branch  circuit 
of  the  Methodist  Episcopal  church. 

Subscribed  and  sworn  to  before  me  this  J^th  day  of  September,  i866. 

Charles  M.  Taylor, 
Clerk  Circuit  Court,  Hampshire  County,  W.  Va. 
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b.  And  to  Enjoin  Trustees  from  Acting. 
Form  No.  20065. 

(Precedent  in  Carskadon  v.  Torreyson,  17  W.  Va.  46.)' 

To  Hon.  E.  C.  Bunker,  Judge  of  the  Eleventh  Judicial  Circuit,  in 
Chancery  sitting: 

Humbly  complaining,  show  unto  your  honor,  your  orators,  James 
Carskadon,  Isaac  H.  Carskadon,  Henry  Trout  and  Enos  Everett,  who 
are  the  sole  surviving  and  remaining  trustees  of  the  Methodist  Epis- 
copal church,  and  the  Baltimore  annual  conference  thereof,  of  certain 
trustees  mentioned  in  a  certain  deed  of  conveyance  between  An^us 
W.  McDonald  and  Cornelia,  his  wife,  and  Arnold  S.  Trowbridge,  of 
the  one  part,  and  James  Sheetz,  James  Carskadon,  Isaac  H.  Car- 
skadon, David  Ream,  John  JV.  Marshall,  Samuel  R.  Smith,  Henry 
Trout,  Garret  Vaumeter  (of  Jacob')  and  Enos  Everett,  then  trustees  of 
the  Methodist  Episcopal  church  in  South  Branch  circuit,  Baltimore 
annual  conference,  appointed  by  the  Circuit  Court  of  Hampshire 
county,  at  September  term,  \%56,  upon  the  application  of  Rev.  Thomas 
Hildebrand,  then  preacher  in  charge  of  said  circuit,  of  the  second 
part,  which  deed  bears  date  the  8th  day  of  September,  \W6,  and  is 
recorded  in  the  recorder's  office  in  said  Hampshire  county,  in  book 
No.  50,  page  15,  a  copy  of  which  said  deed  is  herewith  filed,  and 
marked  complainant's  exhibit  "^,"  and  which  your  orators  pray  may 
be  made  a  part  of  this  your  orator's  bill  of  complaint;  that  since  the 
making  of  said  deed  said  James  Sheetz  has  withdrawn  from  said 
church,  as  also  the  said  John  IV.  Marshall,  both  of  whom  have 
resigned  their  trusteeship  under  said  deed;  that  saxd  David  Ream, 
Samuel  R.  Smith  and  Garret  Vamfieter  (of  Jacob)  have  all  departed 
this  life,  leaving  your  orators  the  only  surviving  and  remaining 
trustees  of  the  Baltimore  annual  conference  of  said  Methodist  Epis- 
copal'church. 

And  further  your  orators  show  to  your  honor,  that  regularly 
appointed  Baltimore  Annual  Conferences  of  said  church  have  been 
always  held  in  accordance  with  the  rules  and  regulations  of  said 
church  prior  to,  up  to,  and  ever  since  the  time  of  making  said  deed 
of  conveyance,  and  from  the  year  \%61  to  \?>66,  inclusive.  The  said 
conferences  have  been  so  held  at  the  following  times  and  places, 
viz: 

On ,  \Ze>3,  at  Staunton;  on ,  i8<?^,  at  Baltimore,  Md.\ 

on  ,  186'^,  at  Georgeto7vn,  D.  C;  on ,  1864,  at  Balti- 
more, Aid.;  on  ,   iS65,  at  Baltimore,  Md.;  on  ,  1866,  at 

Baltimore,  Md.;  and  that  at  the  Baltimore  annual  conference,  then 
belonging  to  the  general  conference  of  said  Methodist  Episcopal 
church,  held  in  the  Eutaw  street  church,  in  the  city  of  Baltimore, 
and  state  of  Maryland,  commencing  on  the  28th  day  of  February, 
1866,  continuing  to  the  6th  day  of  March,  1866,  inclusive,  said  annual 
conference  being  then  and  there  presided  over  by  Bishop  Levi  Scott, 
a  duly   elected  and  constituted  bishop  of  said  Methodist  Episcopal 

1.  The  deed  of  trust  in  this  case  was  held  void  for  uncertainty  as  to  the 
beneficiaries. 
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church,  properly  authorized  and  qualified  to  preside  as  such  bishop 
in  said  annual  conference,  the  Rev.  George  Crossfield,  who  was  then 
and  there  a  member  of  said  conference,  who  by  said  bishop,  at 
said  annual  conference  so  held  in  the  Eutaw  street  church  as  afore- 
said, was  appointed  preacher  in  charge  of  the  South  Branch  circuit, 
in  the  Winchester  district,  said  district  being  within  the  bounds  of 
said  conference,  and  was  accordingly  stationed  at  said  South  Branch 
circuit  as  such  preacher  in  charge  as  aforesaid;  and  that  under 
and  by  virtue  of  said  appointment  said  Rev.  George  Crossfield  there- 
upon proceeded  to  Romtiey,  Hampshire  county,  West  Virginia,  to 
assume  the  duties  devolving  upon  him  as  such  preacher  in  charge  of 
said  circuit,  and  did  then  and  there,  to  wit,  on  the  21th  day  of 
March,  i866,  arrive  at  Romney,  in  said  county,  it  being  within  the 
bounds  of  said  circuit,  and  the  place  where  the  parsonage-house  and 
lots  numbers  twenty-three  and  twenty-four,  in  said  town  of  Romney, 
was  then  and  now  is  situated  in  and  for  said  circuit,  and  belonging 
to  said  church,  and  the  legal  title  to  which  is  vested  in  and  held  in 
trust  for  said  Methodist  Episcopal  church  by  said  trustees,  and  did  then 
and  there,  as  such  preacher  in  charge  as  aforesaid,  call  a  meeting  of  the 
surviving  and  remaining  trustees,  and  thereupon  did  hold  a  meeting 
of  the  trustees  of  said  church  that  were  then  remaining  and  sur- 
viving in  said  circuit,  and  by  and  with  the  consent  and  under  the 
direction  oi  James  Carskadon,  Isaac  H.  Carskadon,  Henry  Trout  and 
Enos  Everett,  who  were  then  and  there  the  only  surviving  and  remain- 
ing trustees  of  said  church  in  said  circuit,  did  move  into  and  take 
possession  of  said  parsonage-house  as  such  preacher  in  charge  of 
said  circuit,  and  having  so  taken  possession  of  and  moved  into  said 
parsonage-house,  the  said  Rev.  George  Crossfield,  having  previously 
duly  notified  all  of  said  trustees  that  were  then  remaining  and  sur- 
viving as  aforesaid,  did  then  and  there  proceed  to  organize  the 
meeting  of  said  trustees  for  the  purpose  of  nominating  persons  to 
fill  the  places  of  such  former  trustees  of  said  church,  whose  offices 
as  such  had  been  and  continued  to  be  and  then  were  vacated;  and 
thereupon  the  said  Rev.  George  Crossfield,  as  such  preacher  in  charge 
as  aforesaid,  did  then  and  there  nominate  James  McDonald  as  one  of 
said  trustees,  in  place  oi  James  Sheetz,  who  had  withdrawn  from  said 
church;  William  T.  Cookus,  as  trustee,  in  the  place  oi  John  W.  Marshall, 
who  also  had  withdrawn  from  said  church;  Tobias  Baker,  as  trustee, 
in  the  place  of  Daniel  Ream,  who  then  had  departed  this  life;  Henry 
Head,  as  trustee,  in  the  place  of  Garret  Vanmeter,  who  also  had 
then  departed  this  life,  and  William  Jenkins,  trustee,  in  the  place  of 
Samuel  R.  Smith,  who  also  had  then  departed  this  life;  and  that 
thereupon  the  said  remaining  and  surviving  trustees,  so  as  aforesaid 
assembled,  did  proceed  to  elect  and  by  a  majority  of  the  votes  of 
the  said  trustees  appointed  the  several  persons  so  nominated  to  fill 
such  vacancies  so  as  to  keep  up  the  number  of  nine  trustees  forever; 
all  of  said  trustees  so  nominated  and  elected  having  been  for  one 
year  then  next  immediately  preceding  such  nomination  members  of 
said  Methodist  Episcopal  church  and  over  twenty-one  years  of  age. 

And  further  your  orators  show  to  your  honor  that  in  accordance 
with  certain  provisions  in  said  deed   contained,  and  in  order  to  act 
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in  conformity  to  the  statute  of  the  state  of  West  Virginia  in  this  rela- 
tion, a  petition  was  prepared,  signed  by  the  proper  authorities  of  the 
said  Methodist  Episcopal  church,  and  of  the  congregation  of  which 
said  Rev.  George  Cr oss field '^d.s  then  the  pastor  and  preacher  in  charge 
as  aforesaid,  to  be  presented  as  an  application  to  the  Circuit  Court 
of  Hampshire  county,  West  Virginia,  at  the  May  term  thereof,  \^66, 
for  the  purpose  of  obtaining  the  appointment  by  said  court  of  the 
several  persons  named  herein  above  as  trustees  to  fill  the  several 
vacancies  aforesaid;  but  when  said  application  was  about  to  be  made 
and  presented  to  said  Circuit  Court  at  said  May  term,  \M6,  your 
orators,  to  their  utter  surprise,  there  for  the  first  time  learned  that 
one  C.  L.  Torreyson  had  then  already  made  and  presented  to  said 
court  a  petition  and  application  wherein  he,  said  Torreyson^  styled 
himself  and  claimed  to  be  preacher  in  charge  of  the  South  Branch 
circuit  of  the  Baltimore  annual  conference  of  the  Methodist  Episcopal 
church,  wherein  among  other  things  said  Torreyson  made  application 
to  said  court  to  appoint  Samuel  Lopp,  John  J.  Cofnbs,  Isaac  N. 
Heiskell  and  Solomon  Vanmeter  in  the  places  of  former  trustees  of 
said  South  Branch  circuit  of  the  Baltimore  annual  conference  of  said 
Methodist  Episcopal  church,  whose  places  were  then  vacant,  stating 
also  in  said  petition  and  application  that  said  last  named  persons  were 
then  all  members  of  said  church  and  congregation  in  full  communion 
and  good  standing.  A  copy  of  which  said  petition  is  herewith  filed 
and  marked  complainant's  exhibit  "  B"  and  which  your  orators  pray 
may  be  made  a  part  of  this  your  orators'  bill  of  complaint. 

And  further  your  orators  show  to  your  honor,  that  under  and  by 
virtue  of  said  petition  and  application  said  Torreyson  obtained  from 
said  court,  at  said  term,  an  order  appointing  said  Samuel  Lopp,  John 
J.  Combs.,  Isaac  N.  Heiskell  and  Solomon  Vantneter  trustees  in  said 
deed  and  for  said  property,  in  the  place  of  said  James  Sheetz,  David 
Ream,  Samuel  R.  Smith  2ir\d  Garret  Vanmeter  (pi  Jacob').  A  copy  of 
which  said  order  is  herewith  filed  and  marked  plaintiff's  exhibit  "^," 
and  which  also  your  orators  pray  may  be  made  a  part  of  this  your 
orators'  bill. 

And  further  your  orators  show  to  your  honor,  that  the  affidavit  of 
John  W.  Marshall  was  also  filed  with  said  petition  to  support  said 
petition  and  application,  but  that  said  affidavit,  as  your  honor  will 
readily  perceive  by  inspecting  the  same,  in  nowise  supports  the  said 
petition  and  application  of  said  Torreyson,  nor  does  it  prove  the  truth 
thereof,  nor  does  it  in  any  measure  prove  that  said  Torreyson  was 
then  the  preacher  in  charge  of  the  South  Branch  circuit  of  the 
Baltimore  annual  conference  of  the  Methodist  Episcopal  church.  A 
copy  of  which  said  affidavit  is  herewith  filed  and  marked  complainants' 
exhibit  "Z), "  and  which  your  orators  pray  may  be  made  a  part  of 
this  your  orators'  bill  of  complaint. 

And  further  your  orators  show  to  your  honor,  that  said  Torreyson 
was  not  at  the  time  of  presenting  his  said  petition  and  application  as 
aforesaid  to  said  court,  nor  is  he  now,  the  preacher  in  charge  of 
the  South  Branch  circuit  of  the  Baltimore  annual  conference  of  the 
Methodist  Episcopal  church,  but  that  the  said  Rev.  G.  Crossfield  is  the 
preacher  in  charge  of  said  circuit,  properly  and  legally  appointed 
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and  stationed  as  aforesaid,  and  by  competent  anthority,  and  that 
said  Torreyson  made  and  presented  said  petition  to  said  court  without 
any  right  or  authority  whatever  so  to  do. 

And  further  your  orators  show  to  your  honor,  that  said  Torreyson 
was  not  at  the  time  of  making  and  presenting  his  said  petition  and 
appUcation  to  said  court,  nor  is  he  now,  a  member  of  said  Baltimore 
annual  conference,  but  that  he,  said  Torreyson,  did  in  and  by  his  said 
petition  and  application  falsely  assume  the  name  and  style  of  the 
preacher  in  charge  of  the  South  Branch  circuit  of  the  said  Baltimore 
annual  conference. 

And  further  your  orators  show  to  your  honor,  that  the  said  C.  L. 
Torreyson  and  the  said  John  W.  Marshall  and  Samuel  Lopp^  John  J. 
Combs,  Isaac  N.  Heiskell  and  Solomon  Vanmeter  are  now  threatening, 
and  are  about  to  dispossess  and  eject  the  said  Rev.  G.  Crossfield  ivota 
said  parsonage-house  under  and  by  virtue  of  the  said  order  of  said 
court,  and  whom  your  orators  pray  may  be  made  parties  defendant 
to  this  your  orators'  bill  of  complaint. 

And  further  your  orators  show  to  your  honor,  that  the  said  C.  L. 
Torreyson,  John  IV.  Marshall,  Samuel  Lopp,  John  J.  Combs,  Isaac  N. 
Heiskell  and  Solomon  Vanmeter  are  combining  and  confederating 
together  with  one  O.  P.  Wingman  (whom  also  your  orators  pray  may 
be  made  a  party  defendant  to  this  your  orators'  bill  of  complaint)  for 
the  purpose  of  defeating  the  provisions,  object  and  end  of  said  deed 
of  conveyance;  and  that  said  O.  P.  Wingman  is  now,  together  with 
his  family,  occupying  a  portion  of  said  parsonage-house  under  the 
direction  and  encouragement  of  the  said  Torreyson  and  the  said  John 
W.  Marshall,  Samuel  Lopp,  John  J.  Combs,  Isaac  N.  Heiskell  and 
Solomon  Vanmeter,  and  for  the  purpose  of  exercising  authority  and 
dominion  over  said  parsonage-house,  under  and  by  virtue  of  said 
order  of  said  court,  and  to  exclude  your  orators'  just  and  equitable 
rights  in  the  premises,  and  to  prevent  your  orators  from  carrying 
into  effect  the  trust  confided  to  them  in  and  by  said  deed. 

And  further  your  orators  show  to  your  honor,  that  your  orators 
knew  nothing  of  the  said  petition  and  application  of  said  Torreyson 
prior  to  the  time  of  said  order  of  said  court  having  been  made  by 
said  court,  and  totally  disclaim  any  participation  in  the  same,  but  on 
the  contrary  protest  against  it. 

And  further  your  orators  show  to  your  honor,  that  unless  an 
injunction  issue  forthwith  enjoining  and  restraining  the  said 
defendants,  and  every  one  of  them,  from  acting  as  trustees  under 
said  deed,  or  in  any  manner  under  or  by  virtue  of  said  order  of  said 
court,  and  from  in  any  manner  further  interfering  with  said  par- 
sonage-house, or  the  real  estate  named  in  said  deed,  or  any  property 
named  in  said  deed,  until  the  further  order  of  this  court,  irremediable 
loss  and  injury  will  acrrue  to  your  orators  in  the  premises. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orators 
are  remediless  in  the  premises  according  to  the  strict  rules  of  the 
common  law,  and  can  only  have  adequate  relief  in  a  court  of  equity 
where  matters  of  this  kind  are  purely  cognizable,  and  your  orators, 
therefore,  pray  that  said  order  of  said  court  so  made  at  the  May  term 
of  said  Circuit  Court  of  said  Hampshire  county,  under  and  by  reason 
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of  the  said  petition  and  application  of  the  said  C.  L.  Torreyson  as 
aforesaid,  may  be  by  this  court  set  aside,  annulled  and  decreed  to  be 
forever  void  and  held  for  naught,  and  that  an  injunction  may  issue 
from  this  honorable  court  enjoining  and  restraining  the  said  defend- 
ants, and  every  of  them,  their  agents  and  attorneys,  from  acting  as 
trustees  under  said  deed,  or  in  any  manner  under  or  by  virtue  of 
said  order  of  said  court,  and  from  in  any  manner  further  interfering 
with  said  parsonage-house  or  the  real  estate  named  in  said  deed,  or 
any  property  named  in  said  deed,  until  the  further  order  of  this 
court,  and  that  the  said  defendants,  and  every  of  them,  may  true 
and  perfect  answer  make  to  all  and  singular  the  matters  and  things, 
allegations  and  charges  in  this  bill  contained,  the  same  as  if  specially 
interrogated,  and  for  such  other,  further  and  general  relief  as  to  this 
court  may  seem  meet,  and  as  may  be  agreeable  to  equity  and  good 
conscience,  and  may  spa.  issue.  And  as  in  duty  bound,  your  orators 
will  ever  pray. 

\{Signature  and  verification  as  in  Form  No.  -^5^.)]^ 

2.  Answer.2 
a.  To  Petition  to  Substitute  Trustees. 
Form  No.  20066. 
(Precedent  in  Carskadon  v.  Torreyson,  17  W.  Va.  72.)' 
[(71rV/(f  of  court  and  cause  as  in  Form  No.  15357.)]^ 
The  answer  of  Solomon  Vanmeter,  Samuel  Lopp,  John  J.  Combs  and 
Isaac  N.  Heiskell  to  a  petition  and  application  of  Rev.  George  Cross- 
field  \.q  the  Circuit  Court  of  Hampshire  county,  praying  for  the  appoint- 
ment of  trustees  to  fill  certain  vacancies  in  the  trusteeship  for  the 
parsonage  of  the  Methodist  Episcopal  church  at  Romney: 

These  defendants,  for  answer  and  defense,  say  that  said  George 
Crossfield IS  not  the  proper  authority,  as  contemplated  by  the  statute 
in  that  case  made  and  provided,  of  the  congregation  of  Romney,  or 
the  South  Branch  circuit  of  said  church,  to  make  the  application 
aforesaid,  and  they  also  deny  that  there  was  any  properly  or  legally 
organized  meeting  of  the  trustees  remaining  or  surviving  of  those 
trustees  who  had  been  constituted  by  and  under  the  deed  referred  to 
in  said  petition,  or  that  any  such  duly  authorized  meeting  did  nomi- 
nate or  appoint  the  persons  to  fill  vancancies  referred  to  in  the  said 
petition.  It  is  true  that  Angus  W.  McDonald Sind  others,  on  the  8th  day 
of  September,  i856,  executed  the  deed  in  the  petition  mentioned  for 
lots  numbers  twenty-three  and  twenty-four,  in  the  town  of  Romney,  to 
James  Sheetz,  fames  Carskadon,  Isaac  Carskadon,  David  Ream,  John 
W.  Marshall,  Samuel  R.  Smith,  Henry  Trout,  Garret  Vanmeter  (of 
Jacob)  and  Enos  Everett,  trustees,  to  the  same  as  a  parsonage  or  place 

!•  T''*  matter  to  be  supplied  within     Answers  in  Code  Pleading,  vol.  i.  p. 
[  J  will  not  be  found   in   the  reported     799. 
<^^se.  3,  The  deed  of  trust  in  this  case  was 

2.  For  the  formal  parts  of  an  answer  held  void  for  uncertainty  as  to  the 
in  a  particular  jurisdiction  see  the  title     beneficiaries. 
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of  residence  for  the  use  of  the  ministers  or  preachers  of  the  Methodist 
Episcopal  church  in  the  United  States  of  America,  according  to  the 
rules  and  discipUne  which  from  time  to  time  may  be  agreed  upon 
and  adopted  by  the  ministers  and  preachers  of  the  said  church,  at 
their  general  conference  in  the  United  States  of  America;  and  in 
further  trust  that  they  shall  at  all  times  permit  such  ministers 
and  preachers  belonging  to  said  church  as  shall  from  time  to  time 
be  duly  authorized  by  the  general  conference  of  said  Methodist 
Episcopal  church,  or  shall  by  the  annual  conference,  authorized  by 
said  general  conferences,  be  from  time  to  time  stationed  on  the  circuit 
within  the  bounds  of  which  said  house  and  lots  are  situated,  to  use  and 
occupy  said  house  *and  lots  as  a  parsonage  or  place  of  residence. 
The  said  deed  contains  the  following  exception  and  proviso,  viz.: 
'But  in  case  the  general  conference  of  said  church  shall  make  such 
change  in.  the  discipline  or  constitution  of  said  church  at  any  time 
hereafter  as  shall  render  it  necessary  or  expedient  for  the  annual 
conference,  in  the  bounds  of  which  said  lots  are  situated,  to  separate 
from  said  general  conference,  then  said  lots  are  to  be  held  for  the 
use  of  the  ministers  or  preachers  sent  by  said  annual  conference  to 
the  circuit  within  the  bounds  of  which  said  parsonage  is  situated.' 
A  copy  of  said  deed  is  filed  herewith  as  part  of  this  answer,  marked 
Defendants'  Exhibit. 

The  provision  of  the  deed  just  cited  was  inserted  to  meet  the 
wishes  of  the  founders  of  the  charity  created  by  the  deed,  so  as  to 
meet  a  contingency  which  afterwards  occurred  in  the  history  of 
the  church.  In  order  to  explain  more  fully  the  purport  of  said  pro- 
vision, respondents  beg  leave  to  refer  here  to  some  facts  well  known 
in  history.  In  the  year  18.^,  the  said  Methodist  Episcopal  church,  in 
the  United  States  of  America,  owing  to  some  difficulties  growing  out 
of  the  subject  of  slavery,  thought  it  expedient  and  proper  to  divide 
itself,  and  did  divide  itself  in  accordance  with  'a  plan  of  separation,' 
which  is  referred  to  and  made  a  part  of  this  answer;  that  the  Balti- 
more annual  conference,  which  embraced  in  its  bounds  the  South 
Branch  circuit,  as  it  then  existed,  and  as  it  existed  when  said  deed 
was  made  at  that  time,  i84^-<5,  remained  and  adhered  to  that  part  of 
the  church  so  divided  as  aforesaid,  which,  to  distinguish  it  from  the 
southern  wing,  we  will  call  church  north,  but  it  was  with  the  condi- 
tion or  understanding  that  the  then  existing  status  of  church  legisla- 
tion touching  slavery  should  not  be  disturbed;  that  said  Baltimore 
annual  conference,  again  and  again,  by  unanimous  vote,  determined 
and  declared  that  it  would  not  hold  connection  with  any  ecclesiastical 
body  that  made  non-slaveholding  a  condition  of  membership  in  the 
church,  or  that  declared  slavery  to  be  a  sin;  that  the  said  general 
conference,  \x\May,  1S6O,  at  Bu^alo,  did  introduce  into  the  discipline 
or  constitution  of  said  church  a  new  chapter,  declaring  slaveholding 
to  be  contrary  to  the  law  of  God  and  a  sin,  thereby  making  non- 
slaveholding  a  test  of  membership  in  the  church;  that  the  said  annual 
conference,  at  its  next  annual  meeting  held  at  Staunton,  Virginia,  in 
March,  1S6I,  true  to  its  position  ever  since  1844-,  declared  itself 
separate  and  independent  of  the  jurisdiction  of  the  said  general 
conference,  thus  complying  with  the  condition  and  meeting  the  con- 
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tingency  provided  for  in  said  deed,  thus  separating  from  the  general 
conference  on  account  of  its  action  aforesaid.  The  said  Baltimore 
annual  conference  claimed  to  be,  notwithstanding,  an  integral  part 
of  the  Methodist  Episcopal  church,  but  repudiating  the  said  new  chap- 
ter as  unconstitutional,  made  no  change  of  faith,  doctrine  or  dis- 
cipline, and  doctrinally,  morally,  ecclesiastically  and  economically,  it 
continued  to  be  the  Baltimore  annual  conference  as  before,  save  in 
its  connection  with  the  said  general  conference,  and  mere  verbiage; 
that  said  Baltimore  annual  conference,  so  independent  of  the  general 
conference  as  aforesaid,  has  ever  since  i85i  held  its  annual  meetings 
under  its  own  name,  and  in  the  spring  of  iB>66,  while  sitting  at  Alex- 
andria, by  its  proper  and  regular  authorities,  deputed  the  Rev. 
Charles  L.  Torreyson,  a  member  of  said  conference,  as  the  traveling 
preacher  in  charge  of  the  said  South  Branch  circuit,  and  he  was  duly 
received  as  such  preacher  in  charge  by  the  congregation  of  said  cir- 
cuit. The  disciplines  as  published  and  received  of  said  churches, 
both  north  and  south,  and  the  proceedings  of  said  church  in  1844, 
and  of  said  bodies  since,  are  filed  herewith  as  parts  of  this  answer. 

It  is  further  true  that  some  of  the  preachers  attached  to  the  Balti- 
more annual  conference  did,  as  early  as  i^62,  go  off  and  attach 
themselves  to  said  general  conference  by  forming  another  body 
called  the  Baltimore  annual  conference,  in  spite  of  the  action  of  said 
conference  in  i85i;  and  it  is  under  this  so-called  Baltimore  annual 
conference  that  said  George  Crossfield  is  assuming  to  act.  It  is 
admittel  thaX  James  Sheetz  has  withdrawn  from  the  Methodist  Epis- 
copal church,  and  declined  to  act  in  his  office  as  trustee;  it  is  also 
admitted  that  David  Ream,  Samuel  R.  Smith  and  Garret  Vanmeter 
have  been  dead  for  some  time.  And  in  view  of  these  vacancies,  the 
said  Rev.  Charles  L.  Tjrreyson,  preacher  in  charge  of  said  circuit  of 
the  South  Branch,  constituted  of  the  same  appointments  of  which 
Slid  circuit  was  composed  for  years  before  1Z6I,  and  at  that  time  at 
which  said  deed  was  made,  by  his  petition  in  writing,  joined  in  by 
John  W.  Marshall,  an  officer  and  steward  of  said  congregation  at 
Romney,  made  application  to  this  court  at  its  May  term,  \W6,  and 
such  proceedings  were  then  and  there  had  as  that  these  respondents 
were  appointed  by  said  court  to  fill  the  vacancies  aforesaid.  The 
appointments  were  made  agreeably  to  the  wishes  of  a  majority  of  the 
congregation  at  Romney,  and  of  the  congregations  throughout  the 
said  circuit  as  contemplated  by  the  said  deed.  A  copy  of  the  pro- 
ceedings in  the  matter  of  said  Torreysons  petition  is  filed  herewith 
as  part  of  this  answer  marked  Exhibit. 

The  respondents  deny  that  John  W.  Marshall  has  withdrawn  from 
the  said  church  or  resigned  his  trusteeship;  nor  has  his  office  or 
appointment  expired.  These  respondents,  therefore,  submit  that 
the  vacancies  in  the  trusteeship  have  already  been  filled,  and  as  the 
petitioner,  Crossfield,  alleges  no  cause  to  remove  any  of  the  trustees, 
his  petition  is  nugatory. 

They  further  claim,  that  as  the  general  conference  have  violated 
the  conditions  on  which  the  Baltimore  annual  conference  adhered  to 
the  church  north  in  and  after  18^,  the  members  of  said  conference, 
and  said  conference  bodily,  had  a  right  to  withdraw  from  the  juris- 
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diction  of  the  general  conference,  and  claim  the  church  property  in 
their  midst  under  the  plan  of  separation,  there  being  no  limitation 
to  their  right  to  avail  themselves  of  that  plan;  also  that  the  pro- 
vision of  the  deed  above  recited  takes  said  property  out  of  the  con- 
trol or  influence  of  said  Crossfield  and  the  organization  to  which  he 
adheres.  And  inasmuch  as  said  deed  is  void  unless  it  can  be  construed 
to  be  for  the  use  of  the  local  congregation,  that  as  the  local  congre- 
gation adheres  to  Mr.  Torreyson  as  its  preacher  in  charge,  the  said 
property  ought  to  be  for  his  use  and  under  the  control  of  his  con- 
gregation. But  if  the  petitioner  will  persist  in  his  attempt,  these 
defendants  must  ask  that  proper  issues  be  made  up  and  tried  before 
a  jury,  and  the  matter  as  a  matter  of  right  be  determined  according 
to  law. 

A.  P.  White,  for  Respondents. 

b.  To  Petition  to  Substitute  Trustees  and  to  Enjoin  Trustees  from 

Acting. 

Form  No.  20067. 

(Precedent  in  Carskadon  v.  Torreyson,  17  W.  Va.  59.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  15357.)]^ 
The  joint  and  several  answer  of  Charles  L.  Torreyson,  John  W. 
Marshall,  Samuel  Lopp,  John  J.  Combs,  Isaac  N.  Heiskell,  Solomon 
Vanmeter  and  O.  P.  Wingman  to  a  bill  in  chancery  exhibited  against 
them  in  the  Circuit  Court  of  Hampshire  county,  in  the  name  of  James 
Carskadon,  Isaac  H.  Carskadon,  Henry  Trout  and  Enos  Everett,  as  com- 
plainants: 

These  respondents,  saving  and  reserving  to  themselves  all  manner 
of  exceptions  to  the  many  errors  and  imperfections  of  said  bill,  after 
demurring  thereto,  for  answer  to  the  same,  say  it  is  true  that  Angus 
W.  McDonald diVid.  others,  on  the  8th  day  of  September,  i2>56,  executed 
the  deed  in  the  bill  mentioned  for  lots  numbers  twenty-three  and 
twenty-four,  in  the  town  of  Romney,  to  James  Sheetz,  James  Carskadon, 
David  Ream,  John  W.  Marshall,  Samuel  R.  Smith,  Henry  Trout,  Gar- 
rett Vanmeter  {pi  Jacob')  and  Enos  Everett,  trustees,  to  hold  the  same 
as  a  parsonage  or  place  of  residence  for  ministers,  as  provided  for  in 
said  deed,  and  the  said  deed,  after  providing  in  the  terms  and  form 
prescribed  in  the  discipline  of  the  Methodist  Episcopal  church  of  the 
United  States  of  America  as  to  the  trust  on  which  said  parsonage 
should  be  held,  provides  in  these  words,  to  wit :  '  But  in  case  the  general 
conference  of  said  church  shall  make  such  change  in  the  discipline 
or  constitution  of  said  church  at  any  time  hereafter  as  shall  render 
it  necessary  or  expedient  for  the  annual  conference,  in  the  bounds  of 
which  said  lots  are  situated,  to  separate  from  said  general  conference, 
the  said  lots  are  to  be  held  for  the  use  of  the  minister  or  preacher 
sent  by  said  annual  conference  to  the  circuit  within  the  bounds  of 
which  said  parsonage  is  situated. 

1.  The  deed  of  trust  in  this  case  was  2.  The  matter  to  be  supplied  within 
held  void  for  uncertainty  as  to  the  [  ]  will  not  be  found  in  the  reported 
beneficiaries.  case. 
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Respondents  here  feel  it  important  to  refer  to  some  facts  now  well 
known  in  the  history  of  said  church  as  well  as  the  country.  In  the 
year  iS^^  the  said  Methodist  Episcopal  church  in  the  United  States  of 
America,  owing  to  some  difficulties  growing  out  of  the  subject  of 
slavery,  thought  it  expedient  and  proper  to  divide  itself,  and  did 
divide  itself,  in  accordance  with  '  a  plan  of  separation,'  which  is  referred 
to  and  made  a  part  of  this  answer;  that  the  Baltimore  annual  con- 
ference, which  then  embraced  in  its  bounds  a  considerable  section 
of  the  state  of  Virginia,  including  the  county  of  Hampshire  and  of 
course  the  South  Branch  circuit  and  the  town  of  Romney,  at  that  time 
remained  with  and  adhered  to  the  church  (which  to  distinguish  it  from 
the  southern  wing  we  will  call  church  north)  north;  but  the  said 
Baltimore  conference  again  and  again,  by  unanimous  vote,  deter- 
mined and  declared  it  would  not  hold  connection  with  any  ecclesi- 
astical body  that  made  non-slaveholding  a  condition  of  membership 
in  the  church,  or  that  declared  slavery  to  be  a  sin,  and  said  Baltimore 
conference  so  held,  remained  and  adhered,  with  the  avowed  under- 
standing that  the  then  existing  status  of  church  legislation  touching 
slavery  should  not  be  disturbed;  but  the  said  general  conference,  in 
May,  iS60,  at  Buffalo,  did  introduce  into  the  discipline  or  constitu- 
tion of  said  church  a  new  chapter,  declaring  slaveholding  to  be  con- 
trary to  the  law  of  God  and  a  sin,  thereby  making  non-slaveholding 
a  test  of  membership  in  the  church;  that  the  said  Baltimore  annual 
conference,  at  its  next  annual  meeting,  held  at  Staunton,  Va.,  in 
March,  iS67,  true  to  its  position  ever  since  1844,  declared  itself 
separate  from  the  jurisdiction  of  the  said  general  conference,  thus 
complying  with  the  condition  and  meeting  the  contingency  provided 
for  in  said  deed.  This  was  done  with  but  one  dissenting  vote,  and 
the  dissentive  so  qualified  his  dissent  by  explanation  as  to  almost 
agree  with  the  majority.  It  is  true  there  was  a  minority  who  declined 
to  vote  on  either  side  and  protested.  The  disciplines  as  published 
and  received  of  said  churches,  both  north  and  south,  and  the  register 
publishing  the  proceedings  of  said  church  in  18.^4,  and  of  said  bodies 
since,  are  filed  herewith  as  parts  of  this  answer.  That  the  said 
majority  of  the  Baltimore  annual  conference  thus  separating  from  the 
general  conference,  claimed  to  be,  notwithstanding  its  action  afore- 
said, an  integral  part  of  the  Methodist  Episcopal  church,  but  repudiat- 
ing the  said  new  chapter  as  unconstitutional,  made  no  change  of 
faith,  doctrine  or  discipline,  but  doctrinally,  morally,  ecclesiastically 
and  economically,  it  continued  to  be  the  same  Baltimore  annual  con- 
ference as  before,  save  its  connection  with  the  general  conference 
and  mere  verbiage;  that  the  said  Baltimore  annual  conference,  so 
separated  from  the  said  general  conference,  has  ever  since  \2>61  held 
its  annual  meetings  under  its  old  name,  and  in  the  spring  of  \866, 
while  sitting  at  Alexandria,  by  its  proper  and  regular  authorities, 
deputed  the  defendant,  the  said  Rev.  Charles  L.  Torreyson,  a  member 
of  said  conference,  as  the  traveling  preacher  in  charge  of  the  said 
South  Branch  circuit,  and  he  was  duly  received  as  such  by  the  con- 
gregation in  said  circuit,  and  by  their  official  members;  and  it  is  true 
that  said  Charles  L.  Torreyson,  as  such  preacher  in  charge,  made  the 
application  referred  to  in  the  bill  to  this  court  at  its  May  term  last, 
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for  the  appointment  of  additional  trustees  in  the  place  of  Sat?iuel  R. 
Smith,  David  Ream  and  Garret  Vanmeter,  who  were  then  dead,  and  in 
the  place  oi  James  Sheetz^  who  had  withdrawn  from  the  Methodist 
Episcopal  church  and  joined  the  Presbyteriati  church,  and  given  up  his 
trusteeship.  It  is  also  true  that  John  W.  Marshall,  who  is  a  steward 
and  officer  of  said  congregation,  whose  special  duty  it  is  to  attend  to 
the  temporalities  of  the  church,  did  join  and  unite  with  said  preacher 
in  the  petition  to  the  court.  Respondents  refer  to  an  office  copy  of 
the  record  in  the  matter  of  said  petition,  filed  herewith  as  part  hereof. 

Respondents  deny  that  the  complainants  are  the  only  surviving 
and  remaining  trustees  appointed  originally  in  said  deed  of  convey- 
ance, and  they  also  deny  xhzX.  John  IV.  Marshall,  one  of  said  original 
trustees,  has  resigned  his  trusteeship  or  withdrawn  from  said  church. 

In  relation  to  the  allegations  in  the  bill  concerning  what  has  been 
called  the  minority  Baltimore  conference,  respondents  beg  leave  to 
say  that  a  small  minority  of  the  Baltimore  annual  conference,  they 
believe,  did  go  off  and  assemble  in  the  city  of  Baltimore,  Md.,  in 
\Z62,  and  assumed  to  act  as  the  annual  Baltimore  conference;  but 
respondents  are  not  advised,  nor  do  they  admit,  but  deny,  that  that 
body  was  or  could  justly  or  legally  be  the  Baltimore  annual  con- 
ference. Respondents  are  willing  to  admit  that  a  minority  of  the 
members  of  said  Baltimore  annual  conference  aforesaid,  assuming  to 
act  as  the  Baltimore  annual  conference,  did  meet  at  the  times  and 
places  mentioned  in  the  bill.  It  is  true  that  in  the  spring  of  12)66  — 
the  exact  time  not  recollected  —  a  certain  George  Crossfield,  so  calling 
himself,  appeared  in  the  town  of  Romney,  claiming  to  have  been 
deputed  by  the  Baltimore  annual  conference  (the  said  minority  con- 
ference, it  is  supposed),  as  preacher  in  charge  of  the  South  Branch 
circuit,  but  he  was  never  acknowledged  and  received  as  such  by  the 
authorities  of  the  circuit  or  the  congregation  at  Romney,  nor  any 
other  congregation  in  the  circuit,  as  respondents  know,  and  whether 
said  Crossfield  -^SiS  a  member  of  said  minority  conference,  and  by  it 
deputed  to  the  charge  of  this  circuit,  these  respondents  do  not  know 
or  even  care,  except  for  the  annoyance  he  has  given  them.  And  as 
to  the  allegation  in  relation  to  said  George  Crossfield,  that  he,  as  such 
preacher  in  charge,  did  call  a  meeting  of  the  surviving  and  remain- 
ing trustees,  and  held  a  meeting  of  them,  and  by  the  consent  and 
under  the  direction  oi  Jafnes  Carskadon,  Isaac  Carskadon,  Henry 
Trout  and  Enos  Everett,  who  were  then  and  there  the  only  surviving 
and  remaining  trustees  of  said  church  in  said  circuit,  did  move  into 
and  take  possession  of  said  parsonage-house,  as  such  preacher  in 
charge  of  said  circuit,  and  having  so  taken  possession  of  and  moved 
into  said  parsonage-house,  the  said  Rev.  George  Crossfield,  having 
previously  duly  notified  all  of  said  trustees  that  were  remaining  and 
surviving  as  aforesaid,  did  then  and  there  proceed  to  organize  the 
meeting  of  said  trustees  for  the  purpose  of  nominating  persons  to 
fill  the  places  of  such  former  trustees  of  said  church  whose  offices 
had  been,  and  continued  to  be,  and  were  then  vacated,  etc.,  respon- 
dents would  say  they  can't  admit  it,  in  whole  or  in  part,  but  deny 
the  same  in  manner  and  form  as  alleged;  and,  substantially,  they 
believe  the  whole  allegation  to  be  untrue.     The  said  trustees  were 
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not  all  notified  of  any  meeting  called  by  said  George  Crossfield  2X  any 
time.  It  is  true,  as  the  defendants  are  informed  since  the  occurrence, 
and  defendant  Wingman,  who  was  present  knows,  that  when  they 
pretended  to  nominate  and  appoint  trustees  as  stated  in  the  bill  to 
fill  vacancies,  there  were  present  of  said  trustees  only  the  two 
Carskadons,  and  there  was  no  majority  of  the  remaining  and  surviv- 
ing trustees  present  on  the  occasion,  and  the  pretense  of  any 
regular  appointment  of  trustees  on  their  part  to  fill  vacancies  in  the 
trusteeship  under  the  deed  aforesaid  is  untrue. 

As  to  the  several  averments  in  relation  to  the  pretended  trustees 
appointed  by  Mr.  Crossfield  and  his  trustees'  meeting,  respondents 
say  they  admit  them  all  to  be  twenty-one  years  of  age;  t\\2X  James 
McDonald^  Wm.  T.  Cookus  and  Tobias  Baker  were  members  of  the 
Methodist  Episcopal  church  more  than  twelve  months  prior  to  their 
pretended  appointment  as  trustees,  but  of  them  they  are  informed 
that  Tobias  Baker  repudiated  Mr.  Crossfield^  and  adheres  to  Mr. 
Torreyson  and  his  views  of  the  matter  in  hand;  that  William  Cookus 
adheres  to  Mr.  Crossfield  it  is  admitted,  and  he  is  the  only  male 
member  of  the  Romney  congregation  who  does,  while  Mr.  McDoTiald 
is  not  committed  to  him,  and  of  late  has  entirely  abandoned  him  as 
we  are  advised.  As  \o  James  Carskadon,  they  state  that  about  186^, 
he  removed  to  Illinois,  and  is  not,  according  to  the  rules  of  the 
church,  a  member  thereof;  and  Win.  Jenkins  has  removed  out  of  the 
South  Branch  circuit,  and  has  ceased  to  be  a  member  of  any  church 
in  it.  And  as  to  George  Crossfielas  having  taken  possession  and 
moved  into  said  parsonage,  respondents,  after  denying  the  allega- 
tions of  the  bill  and  his  possession,  would  say  that  when  Mr.  Crossfield 
came  to  Romney,  in  the  spring  of  i856\  he  found  the  defendant  O.  P. 
Wingman  and  family  in  possession  of  said  property  for  upwards  of 
six  years  last  past;  that  Mr.  Wingman  for  a  number  of  years  has 
been  a  regular  preacher  of  the  Methodist  Episcopal  church,  but  during 
the  war  he  was  cut  off  from  all  church  connection,  though  he  remained 
during  the  whole  time  at  his  post,  and  continued  to  preach  to  his 
people  in  the  Presbyterian  church,  the  Methodist  Church  at  Romney 
having  been  destroyed  by  the  army  during  the  war,  and  the  par- 
sonage would  most  likely  have  shared  the  same  fate  had  not  Mr. 
Wingman  remained  in  possession  of  it  and  protected  it.  He  still 
holds  to  his  faith  and  his  church,  though  in  fact,  in  the  disturbances 
of  the  times,  he  is  not  fully  committed  to  either  division  of  the 
church,  and  by  the  sufferance  of  the  trustees  and  the  sanction  of  the 
congregation,  he  continued  to  live  in  the  parsonage  and  preach  to 
his  people.  Under  these  circumstances,  Mr.  Crossfield  having  no 
house  to  take  his  family  into,  applied  to  Mr.  Wingman,  and  the 
house  being  large  enough  to  accommodate  both,  Mr.  Wingman,  in  a 
spirit  of  kindness  and  hospitality,  allowed  Mr.  Crossfield  and  family 
to  enter  and  occupy  a  part  of  said  parsonage,  not  thereby  intending 
to  surrender  his  possession  and  right  by  any  means,  and  in  this 
manner,  and  not  otherwise  as  respondents  believe,  did  George  Cross- 
field  get  into  the  occupancy  of  any  part  of  said  parsonage,  except 
that  he  has  since  been  somewhat  intrusive,  and  pretended  to  more 
than  he  is  entitled  to. 
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Respondents  know  nothing  of  any  petition  prepared,  signed  by 
the  proper  authorities  of  said  Methodist  Episcopal  church,  and  of  the 
congregation  of  which  George  Crossfield  was  the  pastor  and  preacher 
in  charge,  to  be  presented  as  an  application  to  this  court  at  its  May 
term,  1866,  for  the  purpose  of  having  trustees  appointed,  as  alleged 
in  the  bill;  if  any  such  was  prepared,  none  such  was  presented  to 
the  court  as  respondents  believe,  although  before  the  end  of  the 
term,  while  the  matter  of  Mr.  Torreyson  s  petition  was  still  in  the 
breast  of  the  court,  subject  to  revision,  the  said  Crossfield  and 
Carskadon  well  knew  that  the  petition  for  the  appointment  of  the 
respondents  was  before  the  court;  and  when  the  bill  speaks  of 
the  congregation  of  which  said  Crossfield  \szs  the  pastor  and  preacher, 
respondents  do  not  understand  what  he  means  as  applied  to  the 
South  Branch  circuit  or  the  town  of  Ronmey,  as  it  is  well  known  he 
has  not  received  the  countenance  even  of  more  than  two  or  three 
members  of  the  Methodist  Episcopal  church  at  Ronwey. 

Respondents  file  herewith  a  list  of  the  members  of  the  Methodist 
Episcopal  church  in  March,  1866,  in  the  said  South  Branch  circuit, 
showing  the  members  in  each  congregation  composing  the  circuit. 
This  list  is  obtained  from  Rev.  O.  P.  IVingman,  the  last  pastor  and 
preacher  in  charge  of  said  circuit  up  to  that  date,  and  from  the 
class-books,  and  is  believed  to  be  the  most  accurate  that  can  be 
obtained.  Those  marked  "removed"  are  not  now  regularly  mem- 
bers, they  having  lost  membership  by  removal  without  certificates, 
under  the  rules  of  the  church.  Those  marked  with  a  cross  thus 
(*),  adhere  to  Crossfield,  being  nineteen  in  number  against  ^«<?  hundred 
and  seventy-seven  who  adhere  to  Mr.  Torreyson,  the  whole  number 
being  one  hundred  and  ninety-six.  So  far  as  the  bill  refers  to  the 
terms  of  the  petition  of  Mr.  Torreyson,  the  order  of  the  court  and 
proof  in  the  case,  respondents  refer  to  the  office  copy  of  the  record 
in  said  case,  filed  as  an  exhibit  herewith,  as  an  answer. 

Respondents  claim  that  the  petition  of  said  Torreyson  was  from 
authority  good  under  the  statute,  especially  in  conjunction  with  the 
prayer  of  John  W.  Marshall,  the  steward  of  said  congregation  and 
circuit,  as  they  claim  that  under  the  statute  of  this  state  the  property 
is  vested  in  the  local  congregation.  Now  respondents  in  this  con- 
nection aver  that  the  purchaser  of  said  parsonage  and  founder  of  the 
charity  were,  with  scarcely  an  exception,  and  continue,  if  still  living, 
adherents  to  the  majority  Baltimore  annual  conference;  and  if  their 
feelings,  desires  or  sentiments  are  entitled  to  respect  in  this  matter, 
the  use  of  the  property  would  be  accorded  to  those  who  adhere  to 
said  majority  Baltimore  conference,  and  not  to  the  Baltitnore  confer- 
ence north,  who  are  strangers  to  their  feelings,  and  by  their  new 
unconstitutional  rules  would  unchurch  and  send  to  perdition  them 
and  their  fathers  before  them. 

Respondents  further  show  that  the  congregation  at  Romney,  with 
but  two  exceptions,  adhered  to  Mr.  Torreyson  as  their  pastor  and 
preacher  in  charge,  and  utterly  repudiated  the  pretensions  of  Mr. 
Crossfield  and  his  minority  Baltimore  conference.  Mr,  Crossfield 
can't  be  said  with  propriety  to  have  any  congregation  at  Romney  or 
in  the  South  Branch  circuit;  and  as  the  statute  only  allows  such  deeds 
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to  be  made  for  the  use  of  local  congregations,  respondents  claim  that 
they  are  the  proper  parties  to  have  the  control  of  said  property,  and 
Mr.  Torreyson  ought  in  equity  and  good  conscience  to  be  installed  in 
the  possession. 

Respondents,  in  express  contradiction  of  the  allegation  of  the  bill, 
say  that  the  said  Charles  L.  Torreyson  was  at  the  time  of  presenting 
his  said  petition  and  application  to  the  court  as  aforesaid,  and  at  the 
time  of  the  filing  of  the  bill,  and  still  is,  preacher  in  charge  of  the 
South  Branch  circuit  of  the  Baltimore  annual  conference  of  the  Metho- 
dist Episcopal  church  of  the  United  States  of  America,  for  that  no 
longer  existed  as  a  body  intact  since  i8^^,  but  of  that  part  of  said 
church  which  the  South  Branch  circuit  and  the  congregation  of  that 
church  at  Romney  adhered,  and  which  is  under  the  superintendence 
of  the  Baltimore  annual  conference  which  convened  at  Alexandria  in 
\W6\  and  they  expressly  deny  the  charge  in  the  bill,  that  the  allega- 
tion in  the  petition  aforesaid  that  he  was  the  preacher  in  charge  of 
the  South  Branch  conference  of  the  Baltimore  annual  conference  was 
falsely  made,  or  that  any  allegation  in  said  petition  was  false  or 
untrue  (admitting  the  mere  clerical  and  immaterial  error  or  omission 
in  not  stating  Enos  Everett  to  be  one  of  the  trustees  in  the  deed,  but 
error  that  was  set  straight  by  making  an  exhibit  of  the  deed  itself). 
It  would  have  been  a  vain  error  in  the  petitioner  to  have  attempted 
any  false  statements  in  said  petition,  even  if  such  could  have  possibly 
been  desirable,  as  it  is  well  known  that  his  honor  the  judge  of  the 
court,  then  presiding,  was  well  acquainted  with  the  state  of  said 
Methodist  Episcopal  church,  and  the  exact  position  in  which  Mr.  Tor- 
reyson stood  in  the  same. 

Respondents  further  show  that  the  said  James  Carskadon,  Isaac 
Carskadon  and  Henry  Trout  are  non-residents  of  Hampshire  county, 
and  it  is  submitted  to  court  to  remove  them,  and  to  appoint  some 
proper  persons  living  in  the  county  to  act  in  their  places.  As  to 
Enos  Everett,  he  is  by  some  mistake  made  a  party  complainant  in 
the  bill,  when,  in  fact,  he  has  always  sympathized  and  been  acting 
with  the  defendants,  and  they  are  informed  and  believe  he  desires 
the  bill  as  to  him  to  be  dismissed.  Respondents  deny  that  they 
threatened  to  dispossess  and  eject  said  Rev.  G.  Crossfield  from  said 
parsonage-house  under  and  by  virtue  of  said  order  of  said  court,  as 
charged  in  the  bill,  but  it  is  true  that  they  admitted  that  owing  to  his 
arrogant  and  presumptuous  claims,  and  aggressive  and  intrusive 
conduct,  they  would  before  long  have  made  an  effort  to  get  rid  of 
him.  Respondents  deny  all  fraud,  combinations,  and  without  that, 
etc.,  and  pray  that  the  injunction  granted  to  complainants  be  dis- 
solved, and  they,  said  defendants,  dismissed  with  their  reasonable 
costs  and  charges  in  this  behalf  most  wrongfully  sustained. 

Samuel  Lopp. 

John  IV.  Marshall. 

John  J.  Coinbs. 

Isaac  N.  Heiskell. 

Solomon  Vanmeter,  Jr. 

C.  L.   Torreyson. 

O.  P.  Wingman. 
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3.  Decree  op  Opder.^ 

a.  Removing  Trustees  and  Appointing  New  Trustees. 

Form  No.  20068. 

(Precedent  in  Kniskern  v.  Lutheran  Churches,  etc.,  i  Sandf.  Ch.  (N.  Y.)  565.) 

[(  Title  of  court  and  cause.  )]^ 

This  cause  having  been  duly  brought  to  a  hearing  on  the  pleadings 
and  proofs  therein,  and  Samuel  Stevens  having  been  heard  on  the 
part  of  the  complainants,  and  Henry  Hamilton  and  Marcus  T.  Reynolds 
on  the  part  of  the  defendants,  and  due  deliberation  being  thereupon 
had,  it  is  ordered,  adjudged  and  decreed,  and  this  court,  by  virtue  of 
the  power  and  authority  therein  vested,  doth  order,  adjudge  and 
decree,  that  the  tjvo  church  edifices  or  meeting-houses  mentioned  in 
the  bill  of  complaint  in  this  cause,  as  having  been  erected  and  built  by 
the  members  of  the  tzvo  religious  societies  in  the  bill  mentioned,  one 
of  which  was  subsequently  known  by  the  corporate  name  of  "-The 
Evangelical  Lutheran  Congregation  of  St.  John's  Church  at  Durlach,  in 
Sharofi,"  Sixxd.  the  other  of  which  was  then  a  religious  corporation  known 
by  the  corporate  name  of  '■'■The  Ministers  and  Trustees  of  the  Lutheran 
Church  in  Rhinebeck,"  in  the  county  of  Schoharie  and  state  of  Ne7v  York, 
were  so  erected  and  built  by  the  members  of  said  churches  or  con- 
gregations, as  places  of  divine  worship,  by  an  Evangelical  Lutheran 
Church,  according  to  the  principles,  doctrines  and  tenets  of  said 
church,  as  established,  expressed  and  declared  in  and  by  the  Augs- 
burgh  Confession  of  Faith,  and  for  the  purpose  of  having  the  faith  and 
doctrines  of  the  said  Evangelical  Lutheran  Church,  as  expressed  and 
declared  in  and  by  that  confession,  and  no  different  faith  or  doctrine 
preached,  taught  and  inculcated  therein,  and  that  the  real  and  per- 
sonal estate  mentioned  in  the  said  bill  of  complaint  as  belonging  to 
the  said  churches  or  congregations,  and  by  them  held  in  common, 
were  obtained,  bestowed  and  given  by  the  members  of  said  churches 
or  congregations,  and  by  other  persons,  for  the  sole  and  only  pur- 
pose of  having  the  same  appropriated  and  applied  to  the  suppoit 
and  maintenance  of  the  preaching,  teaching  and  inculcating,  in  said 
church  edifices,  and  to  the  members  of  said  churches  or  congrega- 
tions, the  doctrines,  tenets  and  principles  of  the  said  Evangelical 
Lutheran  Church,  as  established  and  declared  in  and  by  the  said  Augs- 
burgh  Confession  of  Faith,  and  that  all  and  singular  the  said  two 
church  edifices,  with  their  appurtenances,  and  the  other  temporalities 
of  said  two  churches  or  congregations,  ever  since  the  incorporation 
of  said  churches  or  congregations,  as  mentioned  in  the  said  bill  of 
complaint,  have  been  and  still  are  held  by  the  said  tivo  corporations 
hereinbefore  mentioned,  in  trust  for  the  support  of  divine  worship 
by  an  Evangelical  Lutheran  Church,  and  for  the  preaching,  teaching 
and  inculcating  the  doctrines,  tenets  and  principles  of  such  church, 
as  established  and  declared  in  and  hy  the  sdd^Augsburgh  Confession  of 

1.  For  the  formal  parts  of  a  decree  or        2.  The  matter  to  be  supplied  within 
order  in  a  particular  jurisdiction    see     [  ]  will  not  be  found  in  the  reported 
the  titles  Judgments  and  Decrees,  vol.     case. 
ID,  p.  645;  Orders,  vol.  13,  p.  356. 
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Faith,  in  said  church  edifices,  and  to  the  members  and  adherents  of 
said  churches  or  congregations;  and  for  no  different  purpose  wliat- 
ever.  And  it  is  furtner  ordered,  adjudged  and  decreed,  that  tne 
declaration  ot  faith  established  and  promulgated  by  the  Franckean 
Synod,  and  adopted  by  the  defendants  in  this  cause  as  their  rule  or 
standard  of  faith,  and  by  them  sought  to  be  preached,  taught  and 
inculcated  in  said  ttvo  churches,  and  to  the  members  thereof,  as  the 
true  rule  or  standard  of  faith  for  said  churches  or  congregations,  is 
essentially  different  from  the  rule  or  standard  of  faith  and  doctrine 
established  and  declared  by  the  said  Augsburgh  Confession  of  Faith, 
which  was  accepted  and  received  by  the  members  of  the  said  two 
churches  or  congregations  as  their  standard  of  faith  and  doctrine  at 
the  time  of  the  erection  of  the  said  two  church  edifices,  and  the 
endowment  of  the  said  two  societies  or  corporations  before  men- 
tioned; and  that  the  use  by  the  said  defendants  of  the  said  two 
church  edifices,  and  the  other  temporalities  belonging  to  said  two 
churches  or  congregations,  for  the  purpose  of  preaching,  teaching 
and  supporting  the  doctrines  and  tenets  established  and  promulgated 
by  the  said  Franckean  Synod,  as  their  declaration  or  confession  of 
faith,  was  a  diversion  of  the  said  two  churches  and  church  property 
from  the  purposes  and  objects  for  which  they  were  originally  intended, 
and  a  perversion  of  the  same  to  the  support  and  maintenance  of  a 
rule  or  standard  of  faith  and  doctrine  essentially  different  from  and 
fundamentally  at  variance  with  the  rule  or  standard  of  faith  and 
doctrine  of  the  Evangelical  Lutheran  Church,  established  and  declared 
by  the  sa.\d  Augsburgh  Confession  of  Faith;  and  that  such  diversion 
and  perversion  by  the  said  defendants  of  the  temporalities  of  the 
said  two  churches  or  congregations,  was  and  is  a  violation  of  the 
trust  under  and  by  virtue  of  which  said  temporalities  were  held,  as 
hereinbefore  specified  and  declared,  and  a  breach  of  duty  on  the  part 
of  said  defendants  as  trustees  thereof.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  act  of  the  said  defendants,  in  sever- 
ing the  said  two  churches  or  congregations  from  their  connection 
with  the  Hartwick  Synod,  and  uniting  them  to  the  said  Franckean 
Synod,  as  in  the  said  bill  of  complaint  mentioned,  was  wholly  illegal 
and  void,  and  the  connection  of  said  two  churches  or  congregations 
with  the  said  Franckean  Synod  is  hereby  dissolved.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  Michael  Marcley,  John  C.  Shultz 
and  Marcus  Borst,  three  of  the  defendants  in  the  said  bill  of  com- 
plaint named,  who  were  the  trustees  of  the  said  church  or  congrega- 
tion known  by  the  corporate  name  of  ^'•The  Ministers  and  Trustees  of 
the  Lutheran  Church  in  Rhinebeck,"  and  that  John  ?F/V(?and  Asaph  Rob- 
erts, two  of  the  defendants  in  the  said  bill  of  complaint  named,  who 
were  two  of  the  trustees  of  the  said  church  or  congregation  known 
by  the  corporate  name  of  '■'■The  Evangelical  Lutheran  Congregation  of  St. 
Johns  Church  at  Durlach,  in  Sharon,'"  at  the  time  of  filing  the  bill  of 
complaint  in  this  cause,  be  and  they  hereby  are  removed  from  the 
office  of  trustees  so  held  by  them  respectively,  and  the  offices  so  held 
by  them  are  hereby  decreed  and  declared  to  be  vacated  by  the  said 
last  named  defendants.  And  it  is  further  ordered,  adjudged  and 
decreed,  that  the  said  defendant  Philip  Wieting  and  the  other  defend- 
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ants  in  the  said  bill  of  complaint  named  as  adhering  to  him  and  the 
said  Franckean  Synod,  and  their  successors,  and  those  claiming  under 
them,  deliver  up  to  the  trustees  elected,  or  to  be  elected  and  chosen 
and  who  shall  be  reported  by  the  master,  as  hereinafter  provided  all 
and  singular  the  church  edifices,  and  real  and  personal  estate  and  effects 
of  the  said  two  churches,  or  congregations  and  corporations,  and  the 
books,  papers  and  the  records  thereof.  And  it  is  further  ordered,  ad- 
judged and  decreed,  that  the  said  defendants  render  a  just  and  true 
accountof  the  yearly  value  of  the  use,  rents,  income  and  profits  of  the 
said  real  and  personal  estate  of  the  said  /w<?  churches  or  congregations 
so  diverted  by  them,  as  hereinbefore  stated,  from  the  time  of  such 
diversion  down  to  the  time  they  shall  deliver  over  the  possession  of 
the  same  to  the  trustees  elected,  or  to  be  elected  and  chosen,  and 
reported  as  hereinafter  provided,  and  pay  the  sum  reported  upon 
such  account,  with  legal  interest  thereon,  to  said  trustees,  for  the 
use  of  said  two  churches,  or  congregations  and  corporations  respec- 
tively; and  for  the  purpose  of  ascertaining  the  yearly  value  of  the 
use,  rents,  income  and  profits  of  the  said  real  and  personal  estate, 
and  the  amount  due  therefor;  it  is  hereby  referred  to  one  of  the 
masters  of  this  court,  residing  in  any  county  in  this  state,  to  take 
and  state  an  account  thereof;  and  in  taking  and  stating  such  account, 
the  said  master  is  to  charge  interest  as  shall  be  just;  and  on  the 
coming  in  and  confirmation  of  said  master's  report,  the  amount 
reported  to  be  due  for  the  use,  rents  and  income  of  the  said  property, 
together  with  interest  thereon  from  the  date  of  the  said  report,  may 
be  collected  from  the  said  defendants  (except  the  said  corporations) 
by  execution,  according  to  the  course  and  practice  of  this  court;  and 
it  being  suggested  to  the  court,  that  the  complainants  and  the  other 
members  of  the  said  two  churches  and  congregations,  who  adhered 
with  them  to  the  Hartwick  Synod,  and  the  said  Augsburgh  Confession 
of  Faith  have  kept  up  a  corporate  organization  in  the  said  two 
churches,  and  have  elected  trustees  thereof  from  year  to  year  until 
the  present  time;  it  is  thereupon  further  ordered,  adjudged  and 
decreed,  that  it  be  referred  to  one  of  the  masters  of  this  court, 
residing  in  any  county  in  this  state,  to  inquire  and  ascertain  whether 
the  said  coniplainants,  together  with  those  adhering  with  them,  as 
aforesaid,  have  kept  up  such  corporate  organization  in  the  said  two 
churches,  and  have  elected  trustees  of  the  said  two  corporations, 
from  year  to  year  until  the  present  time,  or  otherwise,  so  that  at 
the  present  time  there  are  such  trustees  representing  the  said  com- 
plainants, and  those  adhering  with  them,  as  aforesaid,  in  such  churches 
and  corporations,  or  either  of  them,  and  that  the  said  master  report 
thereon  to  this  court  without  delay;  and  if  he  finds  such  existing 
organization,  that  he  set  forth  and  declare  in  his  report  who  are 
the  trustees  of  the  said  respective  corporations  at  the  date  of  his 
report  under  or  in  pursuance  thereof;  and  upon  the  confirmation  of 
his  report,  the  said  persons  therein  as  being  trustees,  shall  be  from 
thenceforth  deemed  to  be  the  only  lawful  trustees  of  the  said  two 
corporations  respectively,  and  as  such  entitled  to  the  possession, 
custody  and  control  of  the  said  church  edifices,  and  of  ail  the  real 
and  personal  estate  of  the  said  two  corporations.     And  it  is  further 
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ordered  and  decreed,  that  if  the  said  master  shall  find  that  there  are 
no  trustees  of  the  said  two  corporations  chosen  under  such  organiza- 
tion, who  are  in  office  and  representing  the  said  complainants  and 
their  adherents  as  aforesaid,  then  the  said  master  shall  cause  an 
election  of  such  trustees  to  be  held  in  the  said  churches  respectively, 
giving  such  previous  notice  of  the  time  and  place  of  holding  the 
same  as  is  prescribed  by  the  statute  relative  to  religious  incorpora- 
tions and  elections  therein  (as  far  as  such  notice  is  practicable),  and 
the  said  master  shall  preside  at  and  superintend  such  election,  in 
the  said  respective  churches,  and  shall  report  thereon,  with  the 
names  of  the  trustees  then  and  there  chosen,  to  this  court  without 
delay;  and  upon  the  confirmation  of  his  report  thereof  the  persons 
therein  reported  as  having  been  elected  such  trustees  shall  be,  and 
they  are  hereby,  adjudged  and  declared  to  be  the  lawful  trustees  of 
the  said  churches  and  corporations  respectively,  and  entitled  to 
possess,  keep  and  control  the  said  church  edifices  and  all  the  estate, 
real  and  personal,  of  the  said  two  corporations,  in  the  same  manner 
as  if  they  had  been  duly  elected  at  the  last  preceding  annual  election, 
in  the  said /k/*?  churches,  according  to  law.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  said  defendants  (except  the  said  cor- 
porations), and  all  other  members  of  the  said  tivo  churches  or  con- 
gregations, who  adhere  to  the  Franckeati  Synod  and  the  declaration 
of  faith  established  and  declared  by  that  synod,  be  and  they  hereby 
are,  and  each  of  them  is,  perpetually  enjoined  and  restrained  from 
intermeddling,  or  in  any  manner  interfering  with  the  temporalities 
of  the  said  hvo  churches  or  congregations,  and  from  using  or  in  any 
manner  appropriating  the  same  or  any  part  thereof,  for  any  purpose 
or  object  whatever,  except  in  accordance  with  the  provisions  of  this 
decree,  and  also  from  hindering,  delaying  or  preventing  the  said 
complainants,  and  the  other  members  of  the  said  tivo  churches  who 
adhere  to  the  Augsburgh  Confession  of  Faith  and  the  Hartivick  Synod^ 
in  the  free  use  and  enjoyment  of  the  said  two  church  edifices,  in  the 
said  bill  of  complaint  mentioned,  for  the  purpose  of  divine  worship, 
according  to  the  doctrine  and  faith  of  the  Evangelical  Lutheran  Church 
as  established  and  declared  by  the  saxd  Augsburg  h  Confession  of  Faith, 
and  preaching  and  teaching  the  doctrines,  tenets  and  principles  of 
that  confession  therein.  And  it  is  further  ordered,  adjudged  and 
decreed,  that  the  said  defendants  in  the  said  bill  of  complaint  named, 
except  the  said  two  corporations,  pay  to  the  complainants,  or  their 
solicitors,  their  costs  of  this  suit  to  be  taxed,  and  that  they,  the  said 
complainants,  have  execution  therefor,  etc. 

And  that  the  said  complainants  be  at  liberty  to  apply  for  such 
further  order  and  directions  in  the  execution  of  this  decree  as  they 
may  be  advised. 

b.  Appointing  Trustees  and  Enjoining  Old  Trustees  from  Acting. 
Form  No.  20069. 

(Precedent  in  Carskadon  v.  Torreyson,  17  W.  Va.  78.)' 

1.  The  deed  of  trust  in  this  case  was  held  void  for  uncertainty  as  to  the 
beneficiaries. 
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James  Carskadon  et  al.  v.  C.  S.  Torreyson  et  al.  —  Injunction. 

This  cause  came  on  to  be  heard  this  day  upon  the  bill,  and  exhibits 
filed  therewith,  the  joint  and  several  answers  of  the  defendants,  C.  L. 
Torreyson,  John  IV.  Marshall,  Samuel  Lopp,  John  J.  Combs,  Isaac  N. 
Heiskell,  Solomon  Vanmeler  a.nd  O.  P.  IVingman,  and  replication  thereto, 
the  petition  and  disclaimer  oi  Jatnes  Sheetz,  who  was  directed  to  be 
made  a  party  to  this  suit,  filed  by  consent  of  parties,  the  deposition 
of  witnesses  and  exhibits  therewith,  and  the  records,  papers,  books, 
pamphlets  and  documents  pertaining  to  matters  relevant  to  this 
cause,  agreed  in  writing  between  the  parties  to  this  suit,  by  their 
counsel,  to  be  read  as  evidence  on  the  trial  of  this  cause,  subject, 
however,  to  all  legal  objections  as  to  the  matter  contained  therein, 
and  was  argued  by  counsel.  And  the  court  being  of  opinion  that 
the  order  of  the  Circuit  Court  of  Hampshire  county,  made  at  its 
March  term,  i85^,  upon  the  application  of  the  defendant,  C.  L.  Tor- 
reyson, appointing  the  defendants,  John  W.  Marshall,  Samuel  Lopp, 
John  J.  Cofnbs,  Isaac  N.  Heiskell  and  Solomo?i  Vanmeter,  trustees  of 
the  parsonage  property  mentioned  and  described  in  the  deed  there- 
for from  Angus  W.  McDonald  and  wife  and  Arnold  S.  Trowbridge  to 
James  Sheetz,  James  Carskadon  and  others,  trustees,  dated  the  8th 
day  of  September,  iS56,  and  filed  as  an  exhibit  in  the  papers  of  this 
cause,  in  the  place  of  the  former  trustees,  \iz.:  James  Sheetz,  David 
Ream,  Samuel  R.  Smith  and  Garret  Vanmeter  {oi  Jacob),  was  not  made 
upon  the  application  of  the  proper  authorities  of  said  parsonage 
property,  as  required  by  the  statute,  the  said  defendant,  Torreyson, 
not  being  preacher  in  charge  of  the  South  Branch  circuit  of  the 
Baltimore  annual  conference  of  the  Methodist  Episcopal  church  of  the 
United  States  of  America,  and  that  said  order  was  obtained  illegally 
and  improperly,  and  is  therefore  null  and  void.  And  the  court  being 
further  of  opinion  that  the  Baltimore  annual  conference  of  the  Metho- 
dist Episcopal  church,  which  met  in  Staunton,  Virginia,  March  13,  i861, 
and  adjourned  to  and  did  meet  in  Baltimore  in  \%G2,  and  annually 
thereafter,  as  alleged  in  the  bill,  to  which  said  conference  the  com- 
plainants adhered,  and  which  appointed  Rev.  George  Crossfield 
preacher  in  charge  of  the  South  Branch  circuit  of  the  Baltimore 
annual  conference  of  the  Methodist  Episcopal  ch\.\vch,\x\  the  year  i2,66, 
was  the  Baltimore  annual  conference  of  the  Methodist  Episcopal  church 
of  the  United  States  of  America,  and  that  said  Baltimore  annual 
conference  has  never  withdrawn  from  the  general  conference,  so 
that  the  contingency  mentioned  in  said  deed  has  never  happened  or 
come  to  pass.  And  the  court  being  further  of  opinion  that  the  body 
of  ministers  which  met  2it  Alexandria,  Virginia,  \n  iS66,  and  which 
appointed  the  defendant,  C.  I.  Torreyson,  as  preacher  in  charge  of 
the  South  Branch  circuit,  was  not  the  Baltimore  annual  conference  of 
the  Methodist  Episcopal  church  within  the  meaning  of  said  deed.  The 
court  doth  therefore  adjudge,  order  and  decree  that  said  order  of 
said  court  appointing  the  said  defendants  trustees  in  the  said  deed, 
in  the  places  of  former  trustees  as  aforesaid,  be  set  aside  and  annulled, 
and  forever  held  for  naught,  and  that  the  said  defendants,  and  every 
of  them,  be  perpetually  enjoined  and  restrained  from  actmg  as 
trustees  under  said  deed,  or  under  or  by  virtue  of  said  order  of  said 
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court,  and  from  in  any  manner  as  trustees  further  interfering  with 
said  parsonage-house,  or  real  estate  named  in  said  deed,  or  any 
property  mentioned  in  said  deed  from  McDonald Sind  others  to  Sheetz 
and  others,  for  lots  numbers  twenty-three  and  twenty-four  in  the  town 
of  Romney,  Hampshire  county,  and  of  record  in  the  recorder's  office 
in  Hampshire  county,  in  book  No.  50,  p.  15. 

And  the  court  doth  further  adjudge,  order  and  decree  that  the 
complainants  in  said  bill  recover  of  the  defendants  therein  their  costs 
by  them  about  their  suit  in  this  behalf  expended.  And  upon  the 
petition  of  Rev.  George  Crossfield,  heard  herewith,  for  the  appoint- 
ment of  trustees  in  the  room  of  former  trustees,  the  court  doth  grant 
said  petition,  and  hereby  appoints  and  confirms  as  trustees  in  said 
deed  from  A.  S.  Trowbridge  and  wife  and  A.  IV.  McT>ona/d  a.nd  wife 
to  the  trustees  of  the  Methodist  Episcopal  church,  recorded  in  deed 
book  No.  50,  page  15,  of  the  land  records  of  Hampshire  county,  in 
the  office  of  the  recorder  thereof,  James  McDonald,  as  one  of  the 
trustees  in  the  room  oi  James  Sheetz,  who  had  withdrawn  from  the 
said  Methodist  Episcopal  church,  and  who  is  hereby  removed;  William 
T.  Cookus,  in  the  room  oi  John  IV.  Marshall,  who  has  also  withdrawn 
from  the  Methodist  Episcopal  church,  and  whose  office  as  trustee  at 
withdrawal  expired,  and  who  is  hereby  removed;  Tobias  Baker,  in 
the  room  of  David  Ream,  who  has  departed  this  life;  Henry  Head,  in 
the  room  oi  Garret  Van>neter,vf\\o  has  also  departed  this  life;  William 
Jenkins,  in  the  room  of  Samuel  R.  Smith,  who  has  also  departed  this 
life. 

And  the  court  doth  further  adjudge,  order  and  decree  that  the 
complainants  and  the  trustees  hereby  appointed  do  hold  and  apply 
said  parsonage  property  for  the  use  and  benefit  of  the  ministers 
appointed  by  the  Baltimore  annual  conference  of  the  Methodist  Epis- 
copal church,  in  connection  with  the  general  conference  of  the  Metho- 
dist Episcopal  church,  as  provided  in  said  deed.  And  the  court  doth 
further  adjudge,  order  and  decree  that  the  petitioner,  George  Cross- 
field,  recover  against  defendants  in  said  petition,  to  wit,  Charles  L. 
Torreyson,  Samuel  Lopp,  John  J.  Combs  and  John  ^W.  Marshall,  his 
costs  by  him  about  said  petition  expended,  but  no  attorney  fee  shall 
be  taxed  against  defendants  in  this  cause. 

III.  SALE,  Conveyance  or  mortgage  of  Trust  property. 

1.  Sale. 

a.  Petition  to  Sell  Trust  Property. 
Form  No.  20070. 
(Precedent  in  Schley  v.  Brown,  70  Ga.  72.)' 
The  State  of  Georgia    Muscogee  County. 

To  the  Hon.  E.  H.  Worrill,  Judge  of  the  Superior  Court  in  and  for 
the  Chattahooche  Circuit,  in  said  State: 
The  petition  of  Williafn  Schley  respectfully  shows  that  heretofore, 
to  wit,  on  the  third  day  oi  April,  i858,  the  Hon.  William  Schley,  then 

1.  A  judgment  ordering  a  sale  was  upheld. 
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residing  in  the  county  of  Richmond,  in  the  state  aforesaid,  and  in 
life,  but  since  deceased,  made,  published  and  declared  his  last  will 
and  testament,  which  has  been  duly  proved  and  recorded,  by  which, 
among  other  bequests  and  devises  in  said  will  contained,  he  gave 
and  bequeathed  to  his  nephews,  James  H.  Maxwell  and  William 
Schley,  both  of  said  county  of  Richmond,  as  trustees  for  his  daughter, 
Mrs.  Anna  Maria  Davis,  and  such  of  her  children  as  are  in  said  will 
named,  to  wit:  ^Isabella  B.  Smith  (the  wife  of  John  Smithy,  Sarah  Ann 
Davis,  Charlotte  Davis  and  Richard  Henry  Davis,  testator's  grand- 
children, and  hting  four  of  the  children  of  his  said  daughter,  Anna 
Maria  Davis,  among  other  property,  the  following  houses  and  lots, 
to  wit:  All  his  houses  and  lots  in  the  city  of  Columbus,  G^a.,  known 
as  the  ^'' Old  Columbus  Bank  lots,"  where  his  said  daughter,  Mrs. 
Davis,  resided  at  the  time  of  the  fire  which  destroyed  that  part  of 
the  city  of  Columbus;  which  said  property  was  conveyed  to  said  tes- 
tator by  the  sheriff  of  Muscogee  county,  and  has  been  rebuilt  since 
the  fire  with  three  store  rooms.  The  said  premises  include  an  alley 
on  the  back  part  of  said  lots  and  stores;  which  said  lots  and  houses 
are  now  in  the  possession  of  my  said  daughter,  or  are  rented  out  by 
her.  And  your  petitioner  hereto  attaches  a  correct  exhibit  from 
said  will,  showing  the  various  provisions  made  by  the  said  testator 
for  the  benefit  and  support  of  his  said  daughter  and  her/^/zr  children 
above  named,  which  is  made  a  part  of  the  petition.  And  he  also 
herewith  exhibits  to  your  honor  a  full  and  complete  certified  copy  of 
the  said  last  will  of  the  said  testator,  that  your  honor  may  be  fully 
informed  of  the  purposes  and  objects  of  the  testator  in  creating  the 
trust  estate  referred  to.  And  the  petition  shows  to  your  honor  that 
the  rents  arising  from  the  said  three  stores  on  Broad  street  were 
relied  upon,  and  have  been  the  main  source  for  the  support  and 
maintenance  of  Mrs.  Davis  and  her  family.  But  your  petitioner 
shows  that  such  has  been  the  condition  and  state  of  the  times  for 
two  or  three  years  past  that  the  said  three  store-houses  are  not  in 
demand,  and  if  rented  at  all,  it  can  be  done  only  for  a  month  or  two 
at  a  time,  or  if  for  longer  time,  that  the  rents  amount  to  but  little. 
Your  petitioner  shows  to  your  honor  that  the  rents  annually  arising 
from  said  three  store-houses  amount  only  to  the  sum  of  about  one 
thousand  dollars,  and  that,  after  paying  the  state,  county  and  city 
taxes,  together  with  insurance  and  necessary  repairs,  and  to  which 
may  now  be  added  Confederate  States  tax,  the  whole  rents  will  be 
absorbed  and  nothing  will  be  left  for  the  support  of  Mrs.  Davis  and 
her  family.  How  long  this  state  of  things  is  to  continue  it  is  impos- 
sible to  foretell,  but  one  thing  is  certain,  that  it  is  absolutely  neces- 
sary that  some  immediate  and  reliable  provision  must  be  made  for 
the  support  of  this  family,  who  are  made  the  peculiar  objects  of 
solicitude  of  the  testator  in  his  said  last  will.  Your  petitioner 
refers  to  the  eighth  item  in  the  will  of  the  testator,  in  which  he  con- 
templates the  possibility  of  a  necessity  for  a  change  of  the  property 
devised  by  him  in  trust  for  the  benefit  of  his  children,  and  while  he 
manifests  all  that  care  and  caution  for  which  he  was  remarkable,  by 
prohibiting  the  sale  or  disposition  of  said  property,  he  makes  the 
exception  that  it  may  be  done  to  be  reinvested  in  better  or  more 

451  Volume  i8. 


20070.  TJ?USTS  AND  TRUSTEES.  20071. 

profitable  stocks  or  property  and  conveyed  to  the  same  trusts,  and 
for  the  same  uses  and  intents  as  was  the  property  thus  sold.  Your 
petitioner  further  shows  to  your  honor,  that  he  is  informed  and 
believes  that  the  favorable  location  of  said  three  stores  makes  them 
desirable  to  capitalists  as  a  permanent  investment  of  their  surplus 
money,  and  judging  from  other  sales  which  have  been  made  of  like 
property  in  the  city  of  Columbus^  it  is  believed  that  said  stores  will 
bring  at  public  auction  sale  twelve  ox  fifteen  thousand  dollars  each, 
and  perhaps  more.  If  this  sum  can  be  obtained  for  said  property, 
and  the  proceeds  invested  in  state  or  Confederate  States  bonds, 
bearing  interest,  it  is  believed,  that  it  will  afford  a  more  ample,  cer- 
tain and  permanent  provision  free  from  taxes  and  insurance,  and 
under  whatever  exigency  may  occur  in  our  national  affairs  it  is 
believed  that  the  investment  in  government  bonds  will  be  as  safe  as 
any  other  property. 

Your  petitioner,  therefore,  believing  it  to  be  best  to  sell  the  said 
property,  and  having  the  consent  of  all  parties  interested,  prays  that 
your  honor  may  grant  an  order  authorizing  the  sale  of  said  three 
stores  at  auction  sale,  and  that  your  petitioner  may  be  authorized  to 
invest  the  proceeds  arising  from  the  sale  of  the  same  in  state  or 
Confederate  States  bonds,  secured  t?o  the  same  trusts  and  for  the 
same  uses  and  intents  as  is  the  said  property  by  said  will.  And 
your  petitioner  shows  that  he  is  the  only  acting  executor  of  said  will, 
and  trustee  for  Mrs.  Anna  M.  Davis,  the  other  appointed  executor 
and  trustee,  James  H.  Maxwell,  having  declined  to  qualify  as  executor 
or  to  act  as  trustee. 

William  Schley. 
Georgia,  Muscogee  County. 

Before  me,  Wiley  Williams,  a  notary  public  in  and  for  said  county, 
personally  appeared  William  S.  Davis,  who,  being  duly  sworn, 
deposes  and  says,  that  the  facts  set  forth  and  contained  in  the  fore- 
going petition  are,  to  the  best  of  his  knowledge  and  belief,  true. 

Wm.  S.  Davis. 

Sworn  to  and  subscribed  before  me  this  the  20th  day  of  August^ 
iS63. 

Wiley  Williams, 
Notary  Public  Muscogee  County,  Georgia. 

Form  No.  20071. 

(Precedent  in  Mercier  v.  West  Kansas  City  Land  Co.,  72  Mo.  477.) 

To  the  Honorable  the  Circuit  Court  oi  Jackson  County: 

Your  petitioners,  William  Gillis,  as  trustee  for  Maria  Louisa 
Mercier  and  her  family,  and  she,  the  said  Maria  Louisa,  would 
respectfully  represent  that  in  the  month  of  September,  1847,  the  said 
William  Gillis,  'as  trustee  as  aforesaid,  had  in  his  hands  as  such 
trustee  a  certain  amount  of  money,  and  on  the  petition  of  said 
Maria  Louisa,  by  her  next  friend,  to  the  aforesaid  Circuit  Court,  an 
order  was  made  at  the  September  term,  1847,  to  invest  '^00  of  said 
fund  in  real  estate  for  a  home  for  said  Maria  Louisa  and  her  family, 
with  directions  to  take  t;he  deed  for  such  land  to  said  Gillis  for  said 
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Mrs.  Mercier  and  her  heirs,  and  that  in  pursuance  to  said  order  of 
the  court  so  made  as  aforesaid,  said  Gillis  did  purchase  the  followingf 
tract  of  land,  to  wit:  {describing  if).  And  your  petitioners  state  that 
since  the  purchase  of  said  land,  the  same  has  greatly  advanced  in 
value,  and  they  believe  it  will  be  to  the  interest  of  those  interested 
that  a  part  of  the  same  should  be  sold,  and  the  proceeds  put  at 
interest,  or  reinvested  in  real  estate;  and  your  petitioners  desire  to 
sell  all  of  said  tract,  except  twenty  acres,  bounded  as  follows: 
{describing  it).  Your  petitioners  state  that  said  twenty  acres  proposed 
to  be  kept  will  make  a  sufficient  home  for  said  Mrs.  Mercier  and  her 
family,  and  the  proceeds  of  the  balance,  if  sold,  will  be  much  more 
advantageous  to  the  parties  interested  in  said  land  than  the  land 
itself;  and  your  petitioners  therefore  pray  for  an  order  of  this 
court,  authorizing  the  said  William  Gillis,  trustee  as  aforesaid,  to 
sell  the  aforesaid  Jfi  and  J4.6-IOO  acres  of  land  at  private  sale,  on  such 
terms  as  he  may  deem  best;  and  when  sold  to  convey  the  same  to 
the  purchaser  thereof,  and  to  receive  and  hold  the  proceeds  in  trust 
for  the  use  of  said  Mrs.  Mercier  and  her  family. 

William  Gillis,  Trustee,  etc., 
and  Maria  Louisa,  Mercier. 
By  Chrisman  6^  Comitigo,  Attys. 

b.  Notice  of  Hearing  on  Petition. 

Form  No.  20072.' 

Commonwealth  of  Massachusetts. 
Probate  Court. 
Middlesex,  ss. 

To  all  persons  who  are  or  may  become  interested  in  the  estate  here- 
inafter mentioned,  held   in  trust  under  a  certain  written  instru- 
ment,  ddittd.  January    19,    i895,    recorded    with    Middlesex    So. 
District  Deeds,  Book  2S36,  page  525,   being  an  assignment  for 
the  benefit  of  creditors,  by  Wallace  A.  Calef,  of  Concord,  in  the 
county  of  Middlesex,  and  to  all  persons  whose  issue  not  now  in 
being  may  become  so  interested: 
"Whereas,  Elihu  G.  Loomis,  trustee  under  said  will,  has  presented 
to  said  court  his  petition  praying  that  he  may  be  authorized  to  sell, 
either  at  public  or  private  sale,  certain  real  estate  held  by  him  as 
such    trustee,    situated    in   Concord  and  Lincoln,    in. the    county   of 
Middlesex,  and  particularly  described  in  said  petition,  for  the  reasons 
therein  set  forth: 

You  are  hereby  cited  to  appear  at  a  Probate  Court  to  be  held  at 
Cambridge,  in  said  county  of  Middlesex,  on  the  tenth  day  of  October, 
A,  D.  i89P,  at  nine  o'clock  in  the/^r^noon,  to  show  cause,  if  any  you 
have,  why  the  same  should  not  be  granted.  And  said  petitioner  is 
ordered  to  serve  this  citation  by  delivering  a  copy  thereof  to  each 
person  interested  in  the  tstzX^  fourteen  days,  at  least,  before  said 
court,  or  by  publishing  the  same  once  in  each  week,  for  three  suc- 
cessive weeks,  in  the   ^^  Boston  Daily  Advertiser^' z.  newspaper  pub- 

1.  This  form  was  copied  from  the  records  in  the  case. 
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lished  in  Boston,  the  last  publication  to  be  one  day,  at  least,  before 
said  court. 

Witness,  Charles  /.  Mclntire,  Esquire,  first  judge  of  said  court, 
this  thirteenth  day  of  September^  in  the  year  one  thousand  eight  hun- 
dred and  ninety-nine, 

S.  H.  Folsom,  Register. 

Form  No.  20073.' 

Conamonwealth  of  Massachusetts. 
Probate  Court. 
Suffolk,  ss. 

To  all  persons  who  are  or  may  become  interested  in  the  estate  here- 
inafter mentioned,  held  in  trust  under  the  will  of  IVilliam  E. 
Ho7ve,  late  of  Boston,  in  the  county  of  Suffolk,  and  to  all  persons 
whose  issue  not  now  being  may  become  so  interested: 
Whereas,  George  D.  Howe,  surviving  trustee  under  said  will,  has 
presented  to  said  court  his  petition  praying  that  he  may  be  author- 
ized to  sell,  either  at  public  or  private  sale,  certain  real  estate  held 
by  him  as  such   trustee  situated  in  Boston,  in  the  said   county,  and 
particularly  described  in  said  petition,  for  the  reasons  therein  set 
forth. 

You  are  hereby  cited  to  appear  at  a  Probate  Court,  to  be  held  at 
Boston,  in  said  county,  on  the  twelfth  day  of  October,  a.  d.  \%99,  at 
ten  o'clock  in  the/<?/-<?noon,  to  show  cause,  if  any  you  have,  why  the 
same  should  not  be  granted.  And  said  petitioner  is  ordered  to  serve 
this  citation  by  delivering  a  copy  thereof  to  each  person  interested 
in  the  tstditt  fourteen  days  at  least  before  said  court,  or  by  publish- 
ing the  same  once  in  each  week,  for  three  successive  weeks,  in  the 
*'  Boston  Daily  Advertiser,"  a  newspaper  published  in  Boston,  the  last 
publication  to  be  one  day  at  least  before  said  court. 

Witness,  John  W.  McKim,  Esquire,  judge  of  said  court,  this  twenty- 
second  day  of  September,  in  the  year  one  thousand  eight  hundred  and 
ninety-nine. 

Elijah  George,  Register. 

c.  Decree  or  Order  of  Sale. 

Form  No.  20074. 
"(Precedent  in  Lamar  v.  Pearre,  82  Ga.  358.)' 

\(  Title  as  in  Form  No.  20075.)}  ^ 

It  appearing  to  the  court  by  the  petition  oi  John  Lamar  that  he  is 
trustee  for  Mary  Ann  Lamar,  and  that  he  now  holds,  as  trustee 
aforesaid,  two  large  tracts  of  land,  one  in  the  county  of  Columbia, 
and  the  other  in  the  county  of  Baker,  in  the  state  of  Georgia,  and  a 
number  of  negroes,  and  that  it  is  greatly  to  the  interest  of  said  trust 

1.  This  form  was  copied  from  the  3.  The  matter  to  be  supplied  within 
records  in  the  case.  [  ]  wilr  not  be  found  in   the   reported 

2.  This  order  was  set  aside  because     case, 
all  of  the  parties  were  not  before  the 
court. 
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estate  that  said  land  in  said  county  of  Columbia  and  state  of  Georgia 
be  sold,  it  is  therefore  ordered  by  the  court  that  said  John  Lamar 
is  hereby  authorized  and  allowed  to  sell  the  said  land  in  the  county 
of  Columbia,  and  that  out  of  the  proceeds  thereof,  after  paying  the 
debt  alluded  to  in  his  petition,  he  purchased  such  other  property  as 
to  him  may  seem  best  for  the  interest  of  said  trust  estate.  It  is 
further  ordered  that  this  order  be  placed  on  the  minutes  of  Bibb 
Superior  Court. 

\{^Signature  o/judge.y\ 

Form  No.  20075. 
(Precedent  in  Schley  v.  Brown,  70  Ga.  75.) 

At  Chambers,  Septeinber  2,  i863. 

Having  considered  the  foregoing  petition  of  William  Schley,  trustee 
for  Mrs.  Anna  Maria  Davis,  together  with  the  several  affidavits 
thereto  attached,  as  well  as  the  exhibit  from  the  will  of  the  late  Hon. 
William  Schley  relating  to  the  estate  created  in  part  for  the  said 
Anna  Maria  Davis  and  htv  four  children;  and  having  also  examined 
the  certified  copy  of  the  last  will  of  the  said  late  William  Schley, 
deceased,  exhibited  to  me  with  the  foregoing  petition;  and  it  appear- 
ing to  me  that  all  the  parties  interested  in  the  property  mentioned 
in  said  will  have  consented  to  the  sale  of  the  same,  and  being  of  the 
opinion,  from  the  said  petition  and  the  evidence  under  oath  to  said 
petition  attached,  that  the  sale  of  the  property  referred  to  will 
materially  benefit  the  said  cestui  que  trust,  and  will  not  injure  the 
said  trust  estate,  but  may  enhance  the  value  and  productiveness  of 
the  same; 

It  is  therefore  ordered  and  decreed  that  the  said  William  Schley, 
trustee  as  aforesaid,  shall  have  the  power  and  authority  to  sell  the 
three  said  brick  stores  and  lots  mentioned  in  said  petition,  at  public 
auction  sale,  to  the  highest  bidder  in  the  city  of  Columbus,  giving 
reasonable  and  proper  notice  of  the  time  and  place  of  said  sale.  That 
the  said  William  Schley,  trustee  as  aforesaid,  shall  receive  the  purchase 
money  for  the  same,  and  shall  make  a  good  and  valid  title  to  the 
purchaser  or  purchasers  for  the  same,  which  shall  bar  and  foreclose 
all  the  rights,  title  and  claim  of  the  said  Anna  Maria  Davis  and  her 
said /(??//-  children,  and  all  persons  claiming  under  them. 

And  it  is  further  ordered  and  decreed,  that  the  said  trustee  shall 
have  the  power  and  authority  to  invest  the  proceeds  arising  from  the 
sale  of  said  houses  and  lots  in  state  or  Confederate  States  bonds, 
which  shall  be  held  by  him  under  the  same  trusts  and  for  the  same 
uses  and  intents  as  the  said  houses  and  lots  are  held  by  him  under 
the  provisions  of  the  will  of  the  said  William  Schley,  deceased. 

And  it  is  further  ordered,  that  the  clerk  of  the  Superior  Court  of 
Muscogee  county  enter  the  said  petition,  affidavits,  extracts  of  the 
said  will  of  the  said  William  Schley,  and  this  decree,  upon  the  minutes 
of  the  Superior  Court  of  said  county,  as  required  by  law;  and  that 
the  said  clerk  deliver  a  certified  copy  of  the  same  to  the  said  William 
Schley,  trustee  as  aforesaid,  upon  the  payment  of  costs. 

Given  under  my  hand  officially. 

Edmund  H.  Worrill,  J.  S.  C.  C.  C. 
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Form  No.  20076. 

John  Doe,  complainant,  ^  In  the  Circuit  Court  for  Si.  Mary's  County. 

against  >■  In  Equity. 

Richard  Roe,  defendant.  )  /utie  Term,  iS99. 

The  above  cause  standing  ready  for  hearing,  and  being  submitted 
on  the  bill,  answer  and  all  the  other  proceedings  were  by  the  court 
read  and  considered  — 

It  is  thereupon,  this  ieniA  day  oi  June,  in  the  year  eighteen  hun- 
dred and  ninety-nine,  by  the  Circuit  Court  for  Saint  Marys  county, 
adjudged,  ordered  and  decreed  that  the  {describing property'),  the  prop- 
erty mentioned  in  the  proceedings,  be  sold,  that  Samuel  Short  be  and 
he  is  hereby  appointed  trustee  to  make  said  sale,  and  that  the  course 
and  manner  of  his  proceedings  shall  be  as  follows:  He  shall  first  file 
with  the  clerk  of  this  court  a  bond  to  the  state  of  Maryland,  executed 
by  himself,  and  a  surety  or  sureties  to  be  approved  by  this  court,  in 
the  penalty  of  ten  thousand  dollars,  conditioned  for  the  faithful  per- 
formance of  the  trust  reposed  in  him  by  this  decree,  or  to  be  reposed 
in  him  by  any  future  decree  or  order  in  the  premises;  he  shall  then 
proceed  to  make  the  said  sale,  having  given  at  least  three  weeks' 
notice  by  advertisement,  inserted  in  such  newspaper  or  newspapers 
published  in  Saint  Mary's  county  as  he  shall  think  proper,  of  the 
time,  place,  manner  and  terms  of  sale,  which  shall  be  {specifying 
time, place,  manner  and  terms  of  sale),  and  as  soon  as  may  be  convenient 
after  any  such  sale  or  sales,  the  said  trustee  shall  return  to  this  court 
a  full  and  particular  account  of  his  proceedings  relative  to  such  sale, 
with  an  annexed  affidavit  of  the  truth  thereof,  and  of  the  fairness  of 
said  sale;  and  on  obtaining  the  court's  ratification  of  the  sale,  and  on 
the  payment  of  the  whole  purchase  money  (and  not  before),  the  said 
trustee  shall,  by  a  good  and  sufficient  deed,  to  be  executed,  acknowl- 
edged and  recorded  according  to  law,  convey  to  the  purchaser  or 
purchasers,  his,  her  or  their  heirs,  the  property  and  estate  to  him, 
her  or  them  sold,  free,'  clear  and  discharged  from  all  claim  of  the 
parties  hereto,  complainant  and  defendant,  and  those  claiming  by, 
from  or  under  them  or  either  of  them.  And  the  said  trustee  shall 
bring  into  this  court  the  money  arising  from  said  sale,  to  be  dis- 
tributed under  the  direction  of  this  court,  after  deducting  the  costs 
of  this  suit,  and  such  commission  to  the  said  trustee  as  this  court 
shall  think  proper  to  allow  in  consideration  of  the  skill,  attention 
and  fidelity  wherewith  he  shall  appear  to  have  discharged  his  trust. 

Form  No.  20077, 
(Precedent  in  Lackland  v.  Walker,  151  Mo.  274.)' 
]X^Title  of  court  and  cause  as  in  Form  No.  11861.')]^ 
This   cause  coming  on  to  be  heard,  come  the  parties  by  their 
respective  attorneys,  and  thereupon  the  court,  having  considered  the 
mandate  which  has  been  issued  by  the  Supreme  Court  of  Missouri  in 
the  above  entitled  cause,  doth,  in  pursuance  of  the  directions  in  said 
mandate  contained,  find,  adjudge  and  decree  as  follows: 

1.  This  was  the  decree  directed  by  2.  The  matter  to  be  supplied  within 
the  supreme  court.  f  ]  will  not  be  found  in  the  reported  case. 
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First.  The  court  doth  find  that  the  directions  and  restrictions  con- 
tained in  \.\\t.  first  and  M/raf  paragraphs  of  \.\\^  first  clause  of  the  will 
of  Henry  Shaw,  deceased,  dsLted.  January  26,  iS85,  concerning  the 
leasing  and  non-alienation  by  the  trustees  under  said  will,  so  far  as 
the  tracts  hereinafter  referred  to  as  numbers  t/iree  and  four  are  con- 
cerned, have,  because  of  change  of  circumstances  occurring  since 
the  death  of  said  testator,  become  and  are  now  impossible  to  be 
performed  and  observed,  and  that  since  said  death  there  has  arisen, 
and  now  exists,  a  necessity  that  said  tracts  numbered  three  and  four 
shall  be  sold  and  aliened  as  hereinafter  provided. 

Second.  The  court  doth  adjudge  and  decree  that  the  tracts  referred 
to  and  known  as  tracts  numbered  three  and /our,  respectively,  be 
sold  and  aliened  in  fee,  free  from  any  of  the  trusts,  restrictions  and 
conditions  in  said  will  declared  and  set  forth,  and  subject  only  to 
the  terms,  restrictions  and  conditions  set  forth  in  this  decree  or  in 
the  deed  or  deeds  of  conveyance  to  be  made  thereof  by  virtue  hereof. 
The  tracts  thus  referred  to  are  described,  respectively,  as  follows: 

Tract  three.  A  tract  of  land  and  containing  about  thirty-one  and 
twenty  07ie-hundredths  {31.20)  acxt-s,  being  all  that  part  of  U.  S.  Survey 
No.  1293  of  the  Prairie  des  Noyers  common  fields,  which  is  bounded 
north  by  survey  11^52,  or  land  formerly  owned  by  Mary  L.  Tyler,  south 
by  survey  No.  1211,  or  Flora  avenue,  west  by  Tower  Grove  avenue, 
and  east  by  Grand  avenue. 

Tract  y"(3«r.  A  tract  of  land  containing  one  hundred  and  thirty-eight 
(138)  acres,  being  all  that  portion  of  Surveys  Nos.  1283,  918  and  1519, 
of  the  Prairie  des  Noyers  common  fields,  which  is  situated  between 
the  west  line  of  Grand  avenue  and  the  center  line  of  Old  Manchester 
road,  and  which  is  bounded  on  the  north  by  land  formerly  owned  by 
Mary  McRee,  or  McRee  avenue,  east  by  Grand  avenue,  south  by 
Survey  No.  lJi52,  or  land  formerly  owned  by  Mary  L.  Tyler,  or  Shaw 
avenue,  west  by  the  center  line  of  Old  Manchester  road,  with  the 
exception  of  the  portion  fronting  on  Grand  avenue,  conveyed  by 
Henry  Shaw  in  his  lifetime  to  the  Episcopal  Orphans'  Hotne  and 
Mount  Calvary  Church,  and  of  the  five  (6)  acre  tract  at  the  southeast 
corner  of  Old  Manchester  road  and  McRee  avenue,  conveyed  by 
Henry  Shaw,  April  1,  \ZJ^3,  by  deed  recorded  in  Book  C,  3,  p.  120; 
provided  that  such  parts  thereof  as  are  now  under  lease,  or  subject 
to  any  other  right  of  possession,  shall  not  be  sold  hereunder  until 
such  leases  or  rights  shall  respectively  have  expired  or  otherwise  law- 
fully terminated.  Said  tract  of  land  is  also  subject  to  such  rights  as 
the  city  of  St.  Louis  may  have  to  certain  portions  thereof,  used  for 
public  streets  or  highways,  within  the  boundaries  of  the  above 
described  tract  of  land. 

Said  sales  shall  be  made  by  the  said  trustees,  or  their  successors, 
or  a  majority  of  them,  by  the  authority  of  this  court  and  acting 
under  this  decree.  Such  sales  shall  be  made  in  such  parcels  or  sub- 
divisions, on  such  terms  and  conditions,  and  subject  to  such  restric- 
tions as  to  building  lines,  cost  and  character  of  structures  to  be 
erected  thereon,  and  the  use  to  which  said  property  and  improve- 
ments shall  be  put,  as  the  said  trustees  may,  from  time  to  time, 
deem  advisable.     Said  restrictions  shall  be  framed  with   particular 
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reference  to  insuring  that  said  property,  when  improved,  will  by  its 
contiguity  be  pleasant  and  attractive  to  the  visitors  and  students  of 
the  Missouri  Botanical  Garden.  Said  sales  may  be  made  either  at 
public  vendue  or  privately.  Said  trustees  are  authorized  to  lay  out, 
plat,  grade  and  improve  such  portions  of  said  tracts  as  may  be 
desirable,  so  as  to  fit  them  for  use  as  residence  districts  and  sites, 
and  also  to  lay  out  such  streets  and  alleys  as  may  seem  necessary  to 
insure  an  advantageous  sale  thereof,  and  to  dedicate  said  streets  or 
alleys,  or  any  part  thereof,  as  public  highways. 

Third.  The  court  doth  further  adjudge  and  decree  that  the  net 
proceeds  of  all  such  sales  shall  be  paid  over  to  the  plaintiffs'  trus- 
tees and  to  their  successors  intrust;  and  the  plaintiffs  and  their  said 
successors  are  authorized  and  empowered  to  apply  any  moneys  now 
in  their  hands  as  such  trustees,  and  such  of  the  future  revenues  of 
said  trust  which  may  be  available  for  that  purpose,  or  any  part  of 
said  moneys  or  revenues,  in  discharging  any  and  all  special  taxes 
or  assessments  now  or  at  any  time  hereafter  levied  on  or  against  any 
of  the  tracts  mentioned  in  the  first  clause  of  the  said  will.  The 
proceeds  of  sales  made  hereunder  shall  be  applied  by  them  to  the 
discharge  of  any  and  all  special  taxes  and  assessments  levied  or  to 
be  levied  on  or  against  said  tracts  three  and /our,  or  any  part  thereof, 
or  the  tract  on  which  said  Missouri  Botanical  Garden  is  situated,  and 
to  the  payment  of  the  cost  and  expenses  of  grading  and  otherwise 
improving  the  said  tracts  three  and /our,  in  whole  or  in  part,  so  as  to 
put  them  in  condition  to  be  advantageously  sold  for  residence  sites; 
and  out  of  such  proceeds  said  trustees,  or  their  successors,  may,  if  they 
shall  deem  it  advisable,  discharge  any  special  taxes  or  assessments 
on  or  against,  or  for  the  improvement,  so  as  to  put  the  same  in  fit  con- 
dition for  residence  sites,  of  any  of  the  other  tracts  in  said  first 
clause  described,  which  are  known  in  the  petition  and  other  pro- 
ceedings herein  as  tracts  one,  two,  five  and  six.  Such  of  said 
proceeds  which  may  not  be  required  or  expended  for  either  of  the 
foregoing  purposes  shall  constitute  a  fund  for  the  endowment  and 
maintenance  of  the  charity  in  and  by  said  will  mentioned  and  estab- 
lished, and  only  the  income  thereof  shall  be  used  for  the  purposes 
of  said  trust;  provided,  that  if  at  anytime  such  income  shall  exceed 
the  amount  needed  for  the  support  and  maintenance  of  said  charity, 
the  said  trustees  may  apply  to  this  court  for  leave  to  expend  such 
surplus  in  the  enlargement  of  said  Botanical  Garden,  or  for  any  of 
the  purposes  in  connection  therewith  mentioned  in  or  sanctioned  by 
said  will.  Such  proceeds  of  sales  not  so  required  or  expended  as 
aforesaid  shall  be  invested  only  in  bonds  of  the  United  States 
or  of  the  state  of  Missouri;  or  in  such  bonds  of  the  city  of  Si.  Louis 
or  of  Kansas  City,  in  the  state  of  Missouri,  as  the  court  may  upon 
examination  find  to  have  been  lawfully  issued  and  otherwise  approve; 
or  in  safe  real  estate  loans  secured  by  first  mortgage  on  improved 
real  estate  in  the  city  of  St.  Louis;  or  in  the  betterment,  recon- 
struction or  restoration  of  any  of  the  income-producing  properties 
mentioned  in  the  third  clause  of  said  Henry  Shaw's  will,  or  in  the 
improvement  of  any  of  the  unimproved  property  belonging  to  said 
trust;  or,  with  the  approval  of  this  court,  in  the  purchase  of  any 
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other  improved  real  estate  in  the  city  of  St.  Louis,  or  the  purchase 
and  improvement  of  any  unimproved  real  estate  in  said  city;  or  in 
any  other  municipal  bonds  or  first  mortgage  real  estate  securities 
which  the  court  may  hereafter  authorize  or  approve. 

Fifth.  The  court  doth  further  adjudge  and  decree  that  whenever 
any  deeds  or  other  instruments  conveying  or  affecting  any  part  of 
the  real  or  personal  property  belonging  to  said  trust  or  to  the  board 
of  trustees  thereof  shall  have  been  duly  authorized  by  a  majority  of 
the  board  of  trustees  of  the  Missouri  Botanical  Garden  at  any  meet- 
ing thereof  regularly  held  and  called,  and  shall  be  duly  executed  by 
the  president  of  said  board,  or  the  acting  execurive  of  the  board  for 
the  time  being,  on  behalf  of  and  in  the  name  of  the  board,  the  same 
shall  be  sufficient  in  law,  under  the  fourth  paragraph  of  the  Jirst  clause 
of  said  will,  to  convey  all  the  right,  title  and  interest  of  said  board, 
and  of  each  member  thereof,  in  said  real  and  personal  estate  to  be 
conveyed  or  affected  by  such  instrument  as  fully,  and  with  the  same 
force  and  effect,  as  if  each  of  said  trustees  had  executed  the  same  in 
person. 

Sixth.  The  court  doth  further  adjudge  and  decree  that  any  and 
all  deeds  or  other  instruments  conveying  or  affecting  any  part  of 
said  tracts  numbered  three  Sind  four,  or  either  of  them,  executed  by 
the  said  president  of  the  board  of  trustees  of  the  Missouri  Botanical 
Garden  for  the  time  being,  shall  pass  to  the  grantee  therein  named, 
and  his  heirs  and  assigns,  all  the  right,  title  and  interest  therein 
specified  and  authorized  and  directed  to  be  conveyed  by  this  decree, 
without  obligation  or  duty  on  the  part  of  said  grantee,  or  his  heirs 
or  assigns,  in  respect  of  the  authority  of  said  president  in  the  premises 
or  as  to  the  application  of  the  purchase  money. 

Seventh.  The  court  doth  further  adjudge  and  decree  that  the 
application  in  the  petition  herein  contained  for  authority  to  sell  and 
alien  certain  other  tracts  in  the  yfrjr/ clause  of  said  Henry  Shaw's  will 
mentioned  and  described,  which  tracts  are  designated  in  said  petition 
and  in  the  proceedings  heretofore  had  herein  as  Nos.  one,  two,  five 
and  six,  be  and  the  same  is  hereby  denied,  for  want  of  a  sufficient 
showing  that  it  is  now  impossible  to  lease  the  same  as  required  by 
said  will,  or  there  is  at  present  necessity  for  the  sale  thereof;  but 
such  denial  is  specially  declared  to  be  without  prejudice  to  any 
renewal  of  said  application  as  to  any  or  all  of  said  tracts  when  the 
plaintiffs  or  their  successors  are  thereunto  advised  by  counsel;  and 
this  cause  is  ordered  to  stand  continued  from  term  to  term,  with 
leave  to  make  such  renewed  application  on  reasonable  notice  to  the 
then  attorney-general  of  Missouri,  and  with  the  right  reserved  unto 
the  court  to  make  such  other  and  further  orders  or  decrees  or  modifi- 
cations hereof,  or  supplements  hereto,  as  to  it  may  seem  meet. 

Eighth.  It  is  further  ordered  that  either  party  hereto  may  here- 
after, from  time  to  time,  apply  to  the  court  for  such  further  orders 
at  the  foot  of  the  decree  as  may  be  necessary  for  the  due  execution 
of  the  same. 

Ninth.  It  is  further  ordered,  adjudged  and  decreed  that  the  costs 
of  this  proceeding  shall  be  paid  by  the  plaintiffs  from  the  trust 
estate  under  their  charge. 

459  Volume  i8. 


20078.  TRUSTS  AND  TRUSTEES.  20079. 

Form  No.  20078. 
(Precedent  in  Mercier  v.  West  Kansas  City  Land  Co.,  72  Mo.  476.) 

William  Gillis,  as  Trustee  for  Maria  ) 

Louisa    Mercier    and   Her  Family,  V  Petition  Ex  Parte. 

and  Maria  Louisa  Mercier.  ) 

Now  at  this  day  come  the  petitioners  aforesaid,  by  their  attorney, 
and  file  their  petition  herein,  praying  for  the  sale  of  certain  real 
estate  therein,  whereupon  the  court  doth  find  that  said  Gillis,  as 
trustee  aforesaid,  in  the  month  of  September,  18^7,  had  in  his  hands 
as  such  trustee  a  certain  sum  of  money,  and  that  under  an  order  of 
this  court  of  September  terrh,  18^7,  the  sum  of  %300  of  said  sum  was 
ordered  to  be  invested  in  real  estate  for  the  benefit  of  the  said  Maria 
Louisia  Mercier  and  her  family,  with  directions  to  take  a  deed  for 
the  same  in  the  name  of  said  Gillis,  for  the  benefit  of  the  said  Maria 
Louisa  Mercier  and  her  family.  And  the  court  doth  further  find, 
that  in  pursuance  of  said  order,  the  following  tract  of  land  was  pur- 
chased by  said  Gillis,  as  trustee  as  aforesaid,  for  the  benefit  aforesaid, 
viz.:  (describing  land).  And  the  court  doth  further  find  that  said 
land  has  been  greatly  increased  in  value  since  the  said  purchase,  and 
that  there  is  more  than  a  sufficiency  for  a  home  of  the  said  Maria 
Louisa  Mercier  and  her  family,  and  that  it  would  be  greatly  to  their 
interest  to  sell  a  portion  of  the  said  land,  to  reinvest  the  proceeds 
thereof  in  other  real  estate,  or  to  loan  the  same  out  at  interest  for 
their  benefit.  It  is,  therefore,  ordered,  adjudged  and  decreed  by  the 
court  that  the  said  William  Gillis,  as  trustee  as  aforesaid,  be  and  he 
is  hereby  authorized  to  sell  all  of  said  real  estate  as  aforesaid,  so 
held  by  him  in  trust  as  aforesaid,  with  the  exception  of  twenty  acres 
out  of  the  northeast  corner  of  said  quarter  section,  as  follows,  to 
wit:  {describing  it),  reserving  the  same  as  a  home  for  the  use  and 
benefit  of  the  said  Maria  Louisa  Mercier  and  her  family.  And  it  is 
further  decreed  that  the  said  trustee  be  and  he  is  hereby  authorized 
to  sell  the  said  real  estate  as  aforesaid  (with  the  exception  of  said 
twenty  acres  reserved  as  a  home  for  said  heirs)  at  private  sale,  on 
such  terms  as  he  may  deem  best  for  the  benefit  of  said  heirs,  and  that 
when  sold  he  convey  the  same  by  deed  to  the  purchaser  thereof,  and 
receive  the  proceeds  thereof,  and  either  reinvest  the  same  in  other 
real  estate  or  loan  the  same  at  interest  on  undoubted  security,  as  to 
him  shall  seem  will  most  conduce  to  the  benefit  of  said  heirs,  and 
that  he  report  his  proceedings  in  the  premises. 

d.  Bond  of  Trustee  to  Sell. 
Form  No.  20079. 

Know  all  men  by  these  presents,  that  we,  Samuel  Short,  William 
West  and  Francis  Fern,  all  of  Baltimore  City  and  state  of  Maryland, 
are  held  and  firmly  bound  unto  the  state  oi  Maryland  m  the  full  and 
just  sum  of  ten  thousand  doUars,  to  be  paid  to  the  said  state  or  its 
certain  attorney,  to  which  payment  well  and  truly  to  be  made  we 
bind  ourselves  and  each  of  us,  our  and  each  of  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents  — 
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sealed  with  our  seals  and  dated  this  tenth  day  of  /tine,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

Whereas,  the  above  bounden  Samuel  Short,  by  virtue  of  a  decree 
of  the  honorable  the  judge  of  the  Circuit  ConrX.  oi  Baltimore  City,  has 
been  appointed  trustee  to  sell  certain  real  estate  mentioned  in  the 
proceedings  in  the  case  oi  John  Doe,  complainant,  against  Richard 
Roe,  defendant,  now  pending  in  said  court. 

Now  the  condition  of  the  above  obligation  is  such,  that  if  the  above 
bounden  Samuel  Short  do  and  shall  well  and  faithfully  perform  the 
trust  reposed  in  him  by  said  decree,  or  that  may  be  reposed  in  him 
by  any  future  decree  or  order  in  the  premises,  then  the  above  obliga- 
tions to  be  void;  otherwise  to  be  and  remain  in  full  force  and  virtue 
in  law. 
Signed,  sealed  and  delivered  in  \  Samuel  Short,     (seal) 

the  presence  ol  John  Jones.      \  William  West,     (seal) 

James  Smith.  )  Francis  Fern,     (seal) 

State  of  Maryland,  Baltimore  City,  Set. 

I  hereby  certify  that  on  this  te?ith  day  oi  June,  i2>99,  personally 
appeared  before  me,  the  subscriber,  clerk  of  the  Circuit  Court  of 
Baltimore  City,  Norton  Forter,  and  made  oath  on  the  Holy  Evangely 
of  Almighty  God  that  he  knows  the  pecuniary  circumstances  of  the 
above  named  William  West  zxidi  Francis  Fern,  and  that  they  are  worth 
the  amount  of  the  penalty  set  forth  in  the  within  bond  over  and 
above  their  just  debts  and  liabilities. 

Calvin  Clark,  Clerk. 

e.  Bond  of  Purchaser  at  Trustee's  Sale. 

Form  No.  20080. 
(Del.  Ch.  Ct.  Rules,  No.  94.  Form  No.  51.) 

{Commencing;  as  in  Form  No.  20061,  and  continuing  down  to  *.) 

Whereas,  John  Doe  has  become  the  purchaser  of  certain  premises 
{describing  them  sufficiently  for  purposes  of  identification^  sold  by  the 
said  Richard  Roe,  Esq.,  as  such  trustee  under  a  deed  of  the  Court 
of  Chancery  in  and  for  Kent  county,  at  the  sum  of  %1,000,  which  sale 
is  returnable  by  such  trustee  at  the  next  succeeding  term  of  the  said 
court. 

Now,  therefore,  it  is  expressly  made  a  condition  of  the  above 
written  obligation  that  if  the  S3\A  John.  Doe,  his  heirs,  executors  or 
administrators,  shall  and  do,  on  or  before  the  te?ith  day  of  June,  a.  d. 
i<)00,  being  xhe  first  day  of  the  next  term  of  the  said  court  in  and 
for  the  county  of  Kent,  deposit  in  the  Farmers'  Bank  at  Doi'er  to  the 
credit  of  the  said  court  the  aforesaid  sum  of  $1,000  (or  in  the  event  of 
a  sale  partly  on  credit,  say,  "the  sum,  which,  by  the  terms  of  sale,  is 
required  to  be  paid  in  cash,  and  shall  also  at  the  return  term  appear 
in  the  said  court  and  secure  the  residue  of  said  purchase  money  in 
such  mode  as  the  chancellor  shall  order  and  direct"),  then  this  obli- 
gation shall  become  and  be  null  and  void,  or  else  shall  be  and  remain 
in  full  force  and  virtue. 

{Concluding  as  in  Form  No.  20061.') 

(  Warrant  of  attorney  for  confession  of  judgment^ 
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f.  Trustee's  Report  of  Sale. 
Form  No.  20081. 

John  Doe,  complainant,  )  j^  ^j^^  Circuit  Zoyxxt  for  St.  Mary's  County. 

r,.  ,       ,^F'^^f  c     A     A  \^  Equity,  June -Y^xxxi,  iW9. 
Richard  Roe.  A^i^x\di2iXit.)  v     ^>^ 

To  the  Honorable  John  Marshall,  Judge  of  the  Circuit  Court  for  St. 

Marys  County: 

The  report  of  Samuel  Short,  trustee  appointed  by  the  decree  in 
the  above  entitled  cause,  dated  the  tenth  day  oi  June,  i899,  to  make 
sale  of  certain  real  estate  in  the  proceedings  in  said  cause  mentioned, 
respectfully  shows  that  after  giving  bond,  with  security,  for  the 
faithful  discharge  of  the  trust,  and  giving  ttventy-one  days'  notice  of 
the  time,  place,  manner  and  terms  of  sale  by  advertisement  in  the 
" St.  Marys  Gazette"  a  paper  printed  in  St.  Mary's  county,  and  by 
hand-bills  extensively  circulated  throughout  said  county,  he  did, 
pursuant  to  said  notice,  attend  the  place  of  sale  on  the  tenth  day  of 
July,  in  the  year  eighteen  hundred  and  ninety-nine,  at  ten  o'clock 
A.  M.,  and  then  and  there  proceed  to  sell  the  property  mentioned  in 
said  decree,  and  described  as  follows,  to  wit:  (describing  it\  And 
sold  the  same  to  William  West,  he  being  then  and  there  the  highest 
bidder  therefor,  at  the  sum  of  three  thousand  dollars,  and  said  pur- 
chaser has  complied  with  the  terms  of  sale. 

Respectfully  submitted, 

Samuel  Short,  Trustee. 
State  of  Maryland,  St.  Mary's  County,  Set. 

On  this  tenth  day  of  July,  eighteen  hundred  and  ninety-nine,  per- 
sonally appeared  before  me,  a  justice  of  the  peace  of  the  state  of 
Marylatid  in  and  for  St.  Marys  county,  Samuel  Short,  trustee  named 
in  the  above  report  of  sale,  and  made  oath,  in  due  form  of  law,  that 
the  matters  and  things  stated  in  the  foregoing  report  are  true  to  the 
best  of  his  knowledge  and  belief,  and  that  the  sale  was  fairly  made. 

Abraham  Kent,  Justice  of  the  Peace. 

g.  Order  to  Show  Cause  Why  Sale  should  Not  be  Confirmed. 
Form  No.  20082. 

^'^"^  ^'aiw '^'"^"''  \  I"  ^^^  ^^'"'^'  C^^^^  «^  Baltimore  City. 
Richard  iJ,"defendant.  )  ^'^^  ^^'  '^^^- 

Ordered,  that  the  sale  of  the  property  mentioned  in  these  proceed- 
ings made  and  reported  by  Samuel  Short,  trustee,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown  on  or 
before  the  twentieth  day  oi  July  next,  provided  a  copy  of  this  order 
be  inserted  in  some  daily  newspaper  printed  in  Baltimore,  once  in 
each  of  three  successive  weeks,  before  the  tiventieth  day  oi  July  next. 

The  report  states  the  amount  of  sale  to  be  %3,000. 

Calvin  Clark,  Clerk. 
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h.  Order  Confirming  Sale. 
Form  No.  20083 . 
>,««i?..,^complainant,   ^  j^  the_aV.«V  Court  oi  JJaltimori  City. 


Richard  2::  defendant.  S>-  Term,  .898. 

Ordered  by  the  court,  this  hventieth  day  of  June,  iS99,  that  the  sale 
made  and  reported  by  the  trustee  aforesaid  be  and  the  same  is 
hereby  finally  ratified  and  confirmed,  no  cause  to  the  contrary  having 
been  shown,  although  due  notice  appears  to  have  been  given  as 
required  by  the  order  nisi  passed  in  said  cause;  and  the  trustee 
allowed  the  usual  commissions  and  such  proper  expenses  as  he  shall 
produce  vouchers  for  to  the  auditor. 

/o/in  Marsha//,  Judge. 

1.  Petition  to  Open  Sale. 

Form  No.  20084. 
(Precedent  in  Kuker  v.  Jarrott,  61  S.  Car.  266.)' 

[(  Tif/e  of  court  and  cause  as  in  Form  No.  5933.)]^ 

The  petition  of  y.  H.  Jarrott,  John  B.  Jarrott,  Helen  A.  Jarrott^ 
Mary  M.  Jarrott,  Pierce  B.  Jarrott  and  Theodore  E.  Jarrott,  in  the 
above  entitled  case,  shows  to  the  court: 

ist.  That  Charles  E.  Jarrott,  sr.,  held  the  land  described  in  the 
complaint  under  the  provisions  of  a  deed  duly  executed  for  the 
following  purposes  and  trusts  only,  to  wit,  to  the  sole  and  separate 
use  and  behoof  of  my  wife,  EmmaE.  Jarrott  (wife  of  the  said  C.  E. 
Jarrott,  sr.^,  for  and  during  the  term  of  her  natural  life,  and  to  pay 
over  to  her  on  her  separate  receipt  in  writing  all  the  income,  rents, 
profits  and  accretions  of  the  said  property,  and  from  and  after  the 
death  of  my  said  wife,  then  to  the  use  of  such  of  the  children  of  the 
said  marriage,  share  and  share  alike.  And  for  the  following  uses 
and  trusts,  that  upon  the  written  request  of  his  said  wife,  the  said 
trustee  may  sell  and  convey  any  portion  of  the  said  estate  and  prop- 
erty, and  reinvest  the  proceeds  of  said  sale,  to  be  subject  to  the 
same  trusts  and  limitations  as  the  original  trust  property. 

2d.  That  on  or  about  the  SOth  April,  j892,  the  said  Charles  E.  Jar- 
rott, sr.,  made  application  to  the  plaintiff,  John  Kuker,  for  the  loan  of 
a  sum  of  money,  and  said  Kuker  agreed  to  make  the  said  loan  on  the 
said  Jarrott  securing  him  for  the  same.  That  the  said  parties  find- 
ing from  the  said  trust  deed  that  the  said  Jarrott  could  not  execute 
a  valid  mortgage  on  said  trust  property,  procured  and  suffered  the 
sa.\6.  Jarrott,  trustee,  to  make  a  pretensive  conveyance  of  the  land 
described  in  the  complaint  to  Charles  E.  Jarrott,  jr.,  by  the  said 
trustees,  and  which  was  without  consideration;  and  thereupon  the 
Sdiid  Charles  E.  Jarrott,  Jr.,  exQcnted  the  mortgage  described  in  the 
complaint,  and  for  the  sole  purpose  of  securing  the  money  loaned  by 
said  Kuker  to  the  said  Jarrott,  sr.,  and  for  the  purpose  of  defeating 
the  terms  and  intent  of  said  trust. 

1.  The  decree  of  sale  was  ordered  2.  The  matter  to  be  supplied  within 
opened.  [  ]  will  not  be  found  in  the  reported  case. 
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3d.  That  the  said  Charles  E.  Jarrott.,  jr.,  has  never  been  in  the 
possession  of  the  said  land,  but  the  same  has  ever  since  remained  a 
part  of  the  said  trust  estate.  That  the  said  Kuker  has  commenced 
this  action  for  the  purpose  of  foreclosing  the  said  pretended  mort- 
•  gage,  without  making  the  petitioners  parties  thereto,  has  in  said  suit 
procured  a  judgment  by  default  against  the  said  C.  E.  Jarrottjr.,  and 
an  order  for  the  sale  of  the  said  premises  by  the  sheriff  of  the  county 
oi  Florence;  2iV\d,  pursuant  to  said  order,  the  said  sheriff  has  adver- 
tised said  land  for  sale  on  salesday  \n February,  jS99,  and  if  the  said 
sale  is  allowed  to  be  made,  a  cloud  will  be  thrown  on  the  title  and 
rights  of  the  petitioners. 

4th.  The  petitioners  are  informed  that  subsequently  the  said  C.  E. 
Jarrott,  jr.,  executed  a  mortgage  on  the  premises  to  /.  F.  Stackley, 
of  the  city  of  Flore?ice,  but  the  said  Stackley  has  not  been  made  a 
party  to  this  action, 

5th.  That  all  of  said  petitioners,  except  J.  H.  and  John  B.  Jar- 
rott,  are  infants. 

6th.  That  the  petitioners  are  the  children  of  said  marriage,  to  wit, 
of  the  said  J.  E.  Jarrott,  sr.,  and  Emma  E.  Jarrott,  and  are  remain- 
dermen under  the  said  trust  deed. 

Wherefore,  the  petitioners  pray  that  said  decree  of  sale  be  opened; 
that  they,  by  order  of  this  court,  be  made  parties  to  this  action;  that 
.the  said  Stackley  be  made  a  party,  and  that  the  said  sale  be  enjoined 
until  the  rights  of  the  petitioners  be  adjudicated. 

[(^Signature  and  verification  as  in  Form  No.  5932.^]^ 

2.  Conveyance  of  Trust  Property, 
a.  Petition  to  Have  Trust  Property  Conveyed. 

Form  No.  20085. 

(Precedent  in  Matter  of  Windle,  2  Edw.  (N.  Y.)  585.)'* 

In  Chancery,  before  the  Vice-Chancellor. 
To  the  Chancellor  of  the  State  of  Neiv  York: 

The  Petition  of  lVillia?n  B.  Windle,  of  the  city  of  New  York^  Mer- 
chant, showeth. 

That  in  or  about  the  month  of  February,  in  the  year  one  thousand 
eight  hundred  and  twenty-jive,  your  petitioner,  having  moneys  of  his 
own,  arising  from  his  own  earnings,  agreed  to  purchase  and  did 
purchase  from  Richard  Roe  the  fee  simple  of  all  those  three  certain 
lots  of  ground,  {^describing  //).  And  your  petitioner  further  shows 
that  he  purchased  the  same,  subject  to  the  unexpired  term  of  a  cer- 
tain lease,  theretofore  executed  by  the  said  Richard  Roe  to  John  Doe, 
bearing  date  the  jirst  day  of  May,  one  thousand  eight  hundred  and 
twenty,  for  the  term  of  seven  years;  and  the  same  lease  was  given  up 
to  your  petitioner  as  the  purchaser,  by  the  said  Richard  Roe,  and  has 
remained  in  your  petitioner's  possession  ever  since.  That  William 
Slosson,  Esquire,  was,  at  that  time,  the  professional  adviser  of  the 

1.  The  matter  to  be  supplied  within  2.  It  was  held  that  this  was  the 
[  ]  will  not  be  found  in  the  reported  case,     proper  form  of  petition. 

464  Volume  18. 


20085.  TRUSTS  AND  TRUSTEES.  20085. 

said  Richard  Roe,  and  your  petitioner  also  left  it  with  the  said 
William  Slossofi  to  make  out  the  title  for  your  petitioner  and  do  all 
that  was  needful,  so  as  to  have  the  said  ground  and  premises  vested 
in  your  petitioner.  But  your  petitioner  shows  that  at  that  time,  yet 
after  your  petitioner  had  purchased  the  property,  it  occurred  to  the 
mind  of  the  said  Mr.  Slosson  that  your  petitioner  might  not  have 
obtained  his  citizenship — and  having  ascertained  that  such  really 
was  the  case,  the  said  Mr.  Slosson  advised  your  petitioner  to  have 
the  said  ground  and  premises  conveyed  from  the  said  Richard  Roe 
to  your  petitioner's  then  wife,  Sarah  Martha  IVindle,  a  native  born 
American.  That  your  petitioner  was  guided  by  such  advice;  and 
the  same  ground  and  premises  were  conveyed  in  fee  by  the  said 
Richard  Roe  and  Sarah,  his-wife,  to  your  petitioner's  said  wife,  Sarah 
Martha  IVindle,  by  deed  bearing  date  the  nineteenth  day  of  February^ 
one  thousand  eight  hundred  and  twenty-five,  and  which  was  recorded 
in  the  office  of  the  register  of  the  city  and  county  of  New  York,  in 
Liber  187  of  Conveyances,  page  Jf56;  and  which  deed  is  and  always  has 
been  in  your  petitioner's  possession.  And  your  petitioner  further 
shows,  that  it  was  a  part  condition  of  the  said  purchase  that  a  mortgage 
should  be  given  for  part  of  the  consideration  money,  namely,  for  the 
sum  of  one  thousand  nine  hundred  and  fifty  dollars  and  interest;  that 
such  bond  was  made  out  in  your  petitioner's  own  name  alone,  and 
executed  by  him,  and  afterwards  fully  satisfied  out  of  your  peti- 
tioner's own  private  funds;  and  also  a  mortgage  of  the  premises  was 
likewise  made  out  in  the  name  of  your  petitioner  and  his  said  wife  — 
and  which  said  bond  and  mortgage  are  in  your  petitioner's  posses- 
sion. And  your  petitioner  further  shows  that  the  consideration 
moneys  for  the  said  deed  and  \)rtm\se.s,  r\a.vtie.\y,  two  thousand  eight 
hundred  dollars,  were  the  proper  and  private  moneys  of  your 
petitioner;  and  your  petitioner's  said  wife,  Sarah  Martha  Windle,  in 
no  way  contributed  to  such  purchase,  nor  did  any  of  her  money, 
estate  or  effects  go  toward  such  consideration.  And  your  petitioner 
further  shows  that  he  has  also,  out  of  his  own  private  funds  and 
earnings,  expended  in  buildings  upon  the  said  ground  and  premises 
at  least  the  sum  of  ten  thousand  dollars;  and  has,  uncontrolled,  at 
all  times,  since  the  said  period  of  purchasing,  let  the  said  premises 
and  received  the  rents  as  his  own,  and  applied  the  same  to  his  own 
business  and  purposes.  And  your  petitioner  further  shows,  that 
after  such  purchase,  and  on  the  twenty-third  day  of  February,  one 
thousand  eight  hundred  and  t7venty-set>en,  your  petitioner  became  a 
citizen  of  the  United  States  of  America;  and  now  holds  considerable 
real  estate  in  his  own  name,  and  he  is  a  resident  merchant  of  the 
city  of  New  York;  but  your  petitioner  neglected  from  time  to  time 
to  have  such  ground  and  premises  hereinbefore  described  passed 
from  your  petitioner's  said  wife  to  your  petitioner;  and  it  has  so 
happened  that  your  petitioner's  said  wife,  Sarah  Martha  Windle,  is 
now  dead,  also  the  said  William  Slosson,  Esq.,  is  dead  —  as  well 
as  the  commissioner  who  took  the  acknowledgment  of  the  said 
deed,  namely,  Robert  L.  Wilson,  Esq.  But  for  all  this  your  petitioner 
hopes  to  be  enabled  to  prove  sufficient,  under  the  circumstances,  to 
satisfy  this  honorable  court  that  your  petitioner  ought  to  have  the 
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legal  estate  in  the  ground  and  premises  aforesaid  vested  in  him; 
and  which  he  is  anxious  to  have  done,  in  order  that  he  may  have  the 
uncontrolled  possession  and  legal  and  equitable  fee  of  and  in  the 
said  ground  and  premises.  And  your  petitioner  further  shows  that 
the  said  Sarah  Martha  Windle  had  the  following  living  children  by 
your  petitioner,  namely,  George  Bell  Windle,  aged  sixteen  years, 
James  Burt  Windle,  aged  fourteen  years,  and  Eva  Bertha  Windle, 
aged  eleven  years. 

Your  petitioner  therefore  prays  that  it  may  be  referred  to  one  of 
the  masters  of  this  court  residing  in  the  city  of  New  York  to  take 
testimony,  not  only  as  to  material  facts  directly  mentioned  in  the 
said  petition,  or  such  of  them  as  are  in  the  power  of  your  petitioner 
to  prove,  but  also  of  corroborating  circumstances  which  would  go 
to  show  that  the  said  ground  and  premises  were  purchased  with  your 
petitioner's  own  funds,  and  that  your  petitioner  ought  to  have  the 
legal  and  equitable  fee  of  the  same  vested  in  him;  and,  if  agreeable 
to  the  rules  and  practice  of  this  court,  that  your  petitioner  be 
examined  touching  the  said  premises  before  the  said  master;  and 
that  a  special  guardian  ad  litem  be  appointed  for  the  said  infants, 
who  shall  appear  on  the  said  reference  and  watch  their  rights  and 
interests,  if  any  they  have.  And  so  that,  upon  the  coming  in  of  the 
said  master's  report,  provided  such  report  be  in  favor  of  your 
petitioner  and  of  his  petition,  that  an  order  or  decree  be  entered 
declaring  that  your  petitioner  shall  have  the  legal  and  equitable 
fee  in  the  said  ground  and  premises  without  further  consideration; 
and  that  your  petitioner's  said  infant  children,  George  Bell  Windle, 
James  Burt  Windle  and  Eva  Bertha  Windle,  be  declared  trustees  for 
your  petitioner  in  the  premises,  and  be  directed  to  convey  the  said 
ground  and  premises  to  your  petitioner,  under  the  hand  and  approval 
of  the  said  master  —  or  for  such  other  or  further  order  as  this  court, 
under  the  circumstances,  may  see  fit  to  grant  and  as  may  be  agree- 
able to  equity.     And  ^concluding  as  in  Form  No.  4^77).^^ 

b.  Decree  Direetingr  Conveyance  of  Trust  Property. 
Form  No.  20086. 

(Precedent  in  Saunders  v.  Schmaelzle,  49  Cal.  62.)" 
[(^Title  of  court  and  cause  as  in  Form  No.  llSJf^.yy- 
Now,  on  this  day  this  cause  came  on  to  be  heard  before  the  court 
upon  the  plaintiff's  complaint  and  the  defendant's  answer  herein. 
And  it  appearing  to  the  satisfaction  of  the  court  from  the  said 
defendant's  answer  that  all  the  allegations  in  the  plaintiff's  complaint 
are  true,  and  all  and  singular  the  law  and  premises  being  by  the 
court  here  seen,  heard  and  understood,  and  fully  considered,  finds 
for  the  said  plaintiff,  and,  on  motion  oi  Hamilton  &>  Dunlap,  attorneys 
for  plaintiff,  it  is  ordered,  adjudged,  considered  and  decreed  by  the 
court,  that  the  said  ^eiendax\X.s  James  F.  Bolton  and  Frederick  Bill- 
ings be  and  they  are  hereby  required  to  forthwith  make,  execute 
and  deliver  to  the  said  plaintiff,  Anne  Saunders,  a  good  and  sufficient 

1.  The  matter  to  be  supplied  within         2.  This  decree  was  affirmed. 
[]  will  not  be  found  in  the  reported  case. 
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deed  of  conveyance,  conveying  to  the  said  Anne  Saunders  all  the 
right,  title,  claim  and  interest  which  they,  the  sdixd  James  R.  Bolton, 
Frederick  Billings  and  H.  W.  Halleck,  or  either  of  them,  had  or  held 
on  the  12th  day  of  May,  i&52,  or  at  any  time  since  that  day,  of,  in 
or  to  those  certain  lots,  tracts  or  parcels  of  land  lying  and  being 
situate  in  the  city  of  Sacramento,  county  of  Sacramento  and  state  of 
California,  particularly  known  and  described  upon  the  map  or  plan 
of  said  city  as  lots  number  two  {2)  and  eight  {8)  in  the  square  or 
block  between  JV  and  O,  Fifteenth  (15)  and  Sixteenth  (16)  streets, 
under  and  by  virtue  of  a  certain  deed  of  conveyance  from  one  Bezer 
Simmons  to  said  defendants  y^w^j-  R.  Bolton,  Frederick  Billitigs  and 
JT.  W.  Halleck,  bearing  date  September  3d,  i8J0;  and  if  the  said  defend- 
ants James  R.  Bolton  and  Frederick  Billings  refuse  and  neglect  to  make, 
execute  and  deliver  to  said  plaintiff,  Anne  Saunders,  the  said  deed  of 
conve5'ance  of  the  said  premises  hereinbefore  described  ior  five  days 
after  the  entry  of  this  judgment  and  decree,  then,  and  in  that  event, 
Ed.  M.  Martin,  the  court  commissioner  of  this  court,  be  and  he  is 
hereby  appointed  and  authorized  and  empowered  to  make,  execute 
and  deliver  to  said  plaintiff,  Anne  Saunders,  a  deed  of  conveyance  for 
and  on  behalf  of  said  defendants  of  said  premises;  and  said  deed, 
when  so  made,  executed  and  delivered  by  said  Ed.  M.  Martin,  as 
such  commissioner,  shall  vest  in  said  plaintiff,  Anne  Saunders,  all  the 
right,  title,  claim  and  interest  of,  in  and  to  said  premises  that  passed 
to,  or  was  or  became  vested  in  the  said  defendants  James  R.  Bolton, 
Frederick  Billings  and  H.  W.  Halleck  under  and  by  virtue  of  the 
same  deed  of  conveyance  from  said  Bezer  Simmons,  of  September  3d, 
i850,  or  at  any  time  since. 

3.  Order  that  Trustee  Mortgage  Property. 

Form  No.  20087. 

(Precedent  in  Wagnon  v.  Pease,  104  Ga.  423.)' 
At  chambers,  February  J/.,  i?>85.  Upon  considering  the  foregoing 
petition,  it  is  ordered  by  the  court  that  the  trustee,  Mary  V.  Wagnon, 
has  been  and  is  hereby  authorized  to  create  a  mortgage  upon  the 
property  of  the  trust  estate  hereinbefore  set  out,  for  the  purpose  of 
securing  a  loan  for  the  sum  of  one  thousand  dollars;  and  that  these 
proceedings  be  entered  on  the  minutes  oi  Houston  Superior  Court. 

T.  J.  Simmons,  J.  S.  C. 

IV.  ACCOUNTING  BY  TRUSTEE. 

1.  Notice  of  Hearing  on  Petition  for  Allowance  of  Account. 

a.  First  Account. 
Form  No.  20088.* 

Commonwealth  of  Afassachusetts. 
Probate  Court. 
Suffolk,  ss. 

To  all   persons  interested  in  the  estate  oi  Lorenzo M.  Dyer,  late  of 
Boston,  in  said  county,  deceased: 

1.  This  order  was  held  suflScient.  2.  This   form    was   copied    from   the 

records  in  the  case. 
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Whereas,  Frank  IV.  Dyer,  the  trustee  under  the  will  of  said 
deceased,  has  presented  for  allowance  the  first  account  of  his  trust 
under  said  will  for  the  benefit  of  George L.  Dyer  and  others: 

You  are  hereby  cited  to  appear  at  a  Probate  Court,  to  be  held  at 
Boston,  in  said  county,  on  the  twelfth  day  of  October,  a.  d.  i^99,  at 
ten  o'clock  in  they<?;moon,  to  show  cause,  if  any  you  have,  why  the 
same  should  not  be  allowed.  And  said  trustee  is  ordered  to  serve 
this  citation  by  delivering  a  copy  thereof  to  all  persons  interested  in 
the  ts\.2i\.&  fourteen  days  at  least  before  said  court,  or  by  publishing 
the  same  once  in  each  week,  for  three  successive  weeks,  in  the  '■'•Boston 
Daily  Advertiser,"  a  newspaper  published  in  Boston,  the  last  publica- 
tion to  be  one  day  at  least  before  said  court,  and  by  mailing,  post- 
paid, a  copy  of  this  citation  to  all  known  persons  interested  in  the 
estate  seven  days  at  least  before  said  court. 

Witness,  John  W.  McKi^n,  Esquire,  judge  of  said  court,  this 
eighteenth  day  oi  September,  in  the  year  one  thousand  eight  hundred 
and  ninety-nine.  Elijah  George,  Register. 

Form  No.  20089.* 

Commonwealth  of  Massachusetts. 
Probate  Court. 
Norfolk,  ss. 

To  all  persons  interested  in  the  estate  of  /.  Huntingdon  Wolcott,  late 
of  Milton,  in  said  county,  deceased : 

Whereas,  Roger  Wolcott  and  Edward  C.  Johnson,  the  trustees  under 
the  will  of  said  deceased,  have  presented  for  allowance  the  first 
account  of  their  trust  under  said  will: 

You  are  hereby  cited  to  appear  at  a  Probate  Court  to  be  held  at 
Dedham,  in  said  county,  on  the  fourth  day  of  October,  a.  d.  i2>99,  at 
nine  o'clock  in  the  forenoon,  to  show  cause,  if  any  you  have,  why  the 
same  should  not  be  allowed.  And  said  trustees  are  ordered  to  serve 
this  citation  by  delivering  a  copy  thereof  to  all  persons  interested  in 
the  estSite  fourteen  days  at  least  before  said  court,  or  by  publishing 
the  same  once  in  each  week,  for /^ri?^ successive  weeks,  in  the  ^'■Boston 
Daily  Advertiser,"  a  newspaper  published  in  Boston,  the  last  publica- 
tion to  be  one  day  at  least  before  said  court,  and  by  mailing,  post- 
paid, a  copy  of  this  citation  to  all  known  persons  interested  in  the 
estate  seven  days  at  least  before  said  court. 

Witness,  James  H.  Flint,  Esquire,  judge  of  said  court,  this  twen- 
tieth day  of  September,  in  the  year  one  thousand  eight  hundred  and 
ninety-nine.  Jotiathan  Cobb,  Register. 

b.  Second  Aceount. 
Form  No.  20090.' 

Commonwealth  of  Massachusetts. 
Probate  Court. 
Suffolk,  ss. 

To  all  persons  interested  in  the  estate  of  Silas  Potter,  late  of  Boston^ 
in  said  county,  deceased: 

1.  This  form  was  copied  from  the  records  in  the  case. 
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Whereas,  William  H.  Potter,  Alfred  M.  Potter  and  Wilmot  R. 
Evans,  the  trustees  under  the  will  of  said  deceased,  have  presented 
for  allowance  the  second  account  of  their  trust  under  said  will  for 
the  benefit  of  Silas  Allen  Potter  and  others: 

You  are  hereby  cited  to  appear  at  a  Probate  Court  to  be  held  at , 
Boston,  in  said  county,  on  the  twenty-sixth  day  of  October,  a.  d.  iS99, 
bX  ten  o'clock  in  iht  forenoon,  to  show  cause,  if  any  you  have,  why 
the  same  should  not  be  allowed.  And  said  trustees  are  ordered  to 
serve  this  citation  by  delivering  a  copy  thereof  to  all  persons  inter- 
ested in  the  tsisitt  fourteen  days  at  least  before  said  court,  or  by  pub- 
lishing the  same  once  in  each  week,  for  three  successive  weeks,  in  the 
^^Poston  Daily  Advertiser,"'  a  newspaper  published  at  Boston,  the  last 
publication  to  be  one  day  at  least  before  said  court,  and  by  mailing, 
postpaid,  a  copy  of  this  citation  to  all  known  persons  interested  in 
the  estate  seven  days  at  least  before  said  court. 

Witness,  John  W.  McKim,  Esquire,  judge  of  said  court,  this  seventh 
day  of  October,  in  the  year  one  thousand  eight  hundred  and  nitiety- 
nine. 

Elijah  George,  Register. 

e.  Final  Aeeount. 

Form  No.  20091.' 

Commonwealth  of  Massachusetts. 
Probate  Court. 
Suffolk,  ss. 

To  all  persons  interested  in  the  estate  of  William  Hilton,   late  of 
Boston,  in  said  county,  deceased: 

Whereas,  Henry  C.  Nichols  and  Charles  K.  Cobb,  the  trustees 
under  the  will  of  said  deceased,  have  presented  for  allowance  the 
first  and  final  account  of  their  trust  under  said  will  for  the  benefit 
of  Esther  A.  Hilton: 

You  are  hereby  cited  to  appear  at  a  Probate  Court  to  be  held  at 
Boston,  in  said  county,  on  the  nineteenth  day  of  October,  a,  d.  i?>99,  at 
ten  o'clock  in  the/^r<?noon,  to  show  cause,  if  any  you  have,  why  the 
same  should  not  be  allowed.  And  said  trustees  are  ordered  to  serve 
this  citation  by  delivering  a  copy  thereof  to  all  persons  interested  in 
the  es\.3ite  fourteen  days  at  least  before  said  court,  or  by  publishing 
the  same  once  in  each  week,  for  three  successive  weeks,  in  the  "  Boston 
Daily  Advertiser,"  a  newspaper  published  in  Boston,  the  last  publica- 
tion to  be  ^«<?  day  at  least  before  said  court,  and  by  mailing,  post- 
paid, a  copy  of  this  citation  to  all  known  persons  interested  in  the 
estate  seven  days  at  least  before  said  court. 

Witness,  John  W.  McKim,  Esquire,  judge  of  said  court,  this 
second  day  of  October,  in  the  year  one  thousand  eight  hundred  and 
ninety-nine. 

Elijah  George,  Register. 

1.  This  form  was  copied  from  the  records  in  the  case. 

469  Volume  18. 


20092.  TRUSTS  AND  TRUSTEES.  20093. 

2.  Proceedings  to  Compel  Trustee  to  Account, 

Form  No.  20092. 

(2  Rev.  Swift's  Dig.,  p.  766.) 

(^Address  as  in  usual  form.) 

The  petition  oi  John  Doe,  of  (^stating  place),  humbly  showeth*  that 
on  the  first  day  ol  June,  a.  d.  i89P,  John  Roe,  of  {stating  place),  who 
was  the  uncle  of  the  petitioner,  died,  having  made  his  last  will  and 
testament,  in  and  by  which  he  devised  and  bequeathed  to  Richard 
Roe,  of  {stating place),  one- half  oi  his  estate,  both  real  and  personal, 
to  have  and  to  hold  the  same  forever,  in  trust,  for  the  sole  use  and 
benefit  of  the  petitioner;  that  said  will  was  duly  approved,  and  on  the 
settlement  of  the  estate  of  the  said  John  Roe,  to  wit,  on  the  tenth  day  of 
July,  \()00,  a  piece  of  land,  with  a  dwelling-house  thereon  standing, 
situated  {describing  the  property),  was  distributed  to  the  said  Richard 
Roe,  as  trustee  for  the  petitioner,  and  also  a  large  amount  of  personal 
property,  to  wit,  {describing  it),  of  the  value  of  ten  thousand  dollars; 
that  the  said  i?/V>^ar^i?(?(?  immediately  took  possession  of  said  real  and 
personal  estate,  and  has  had  the  care  and  management  of  the  same 
to  the  present  time;  that  although  the  said  Richard  Roe  \\?is  occa- 
sionally delivered  to  the  petitioner  small  sums  of  money,  yet  that  he 
has  at  all  times  wholly  refused  to  show  the  petitioner  his  account  of 
the  care  and  management  of  said  property,  and  of  his  receipts  and 
disbursements  regarding  the  same;  that  the  said  Richard  Roe  has  at 
all  times  wholly  refused  to  inform  the  petitioner  in  what  manner  he 
has  invested  the  moneys  which  he  has  received  as  such  trustee,  or 
what  charges  he  has  made,  or  intends  to  make,  for  taking  care  of 
said  property.  The  petitioner  therefore  says,  that  he  fears  and  has 
great  reason  to  fear,  that  the  respondent  is  wasting  said  property, 
and  making  an  improper  use  of  the  same,  and  he  says  that  he  is 
without  remedy  at  law.  He  therefore  prays  this  court  to  order  and 
decree  that  the  respondent  render  a  full  account  of  all  the  property 
which  he  has  received  as  trustee  of  the  petitioner,  and  of  all  the 
rents  and  profits  and  interest  which  have  come  into  his  hands,  and 
what  charges  he  has  against  said  property;  also  what  investments  of 
said  property  or  any  portion  thereof  he  has  made,  and  that  he  pay 
to  the  petitioner  the  balance  of  the  net  receipts  which  is  now  in  his 
hands;  or  grant  such  other  relief  as  to  the  court  shall  seem  just  and 
proper,  and  your  petitioner  as  in  duty  bound  will  pray. 

{Date,  signature  and  verification  as  in  Form  No.  15173.) 

Form  No.  20093. 

(Precedent  in  Caldwell  v.  Miller,  62  U.  S.  App,  600.)' 

[(^Commencement  as  in  Form  No.  Ji^SJf.)Y' 

I.  Your  orator,  William  Miller,  Jr.,  of  the  city  of  Denver,  in  the 
s\.2LX.t  ol  Colorado,  znd  a  citizen  of  the  state  oi  Colorado,  hrrngs  th.\s 

1.  This  was  the  amended  bill  in  the  2.  The  matter  to  be  supplied  within 
case.  A  demurrer  thereto  was  over-  [  ]  will  not  be  found  in  the  reported 
ruled.  case. 
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bill  of  complaint  against  fohn  T.  Miller,  of  New  Castle,  Jefferson 
county,  Alabama,  who  is  a  citizen  of  the  state  of  Alabama,  and  He7iry 
M.  Caldwell,  of  Birmingham,  in  the  same  county  and  state,  who  is  a 
citizen  of  the  state  oi  Alabama;  and  thereupon  complains  and  says: 

2.  The  value  and  amount  in  controversy  in  this  action,  exclusive 
of  all  interest  and  costs,  exceeds  the  sum  of  two  thousand^  {2,000) 
dollars. 

3.  Your  orator  further  says  that  under  a  contract  dated  December 
30,  iS70,  he  purchased  from  the  Alabama  and  Chattanooga  Railroad 
Company,  through  its  duly  constituted  land  commissioner,  the  fol- 
lowing lands,  to  wit,  Sec.  5,  Tp.  16,  R.  2  W.  (except  N.  W.  1-Jf.  of  N. 
W.  i-4),  Sec.  7,  Tp.  16,  R.  2  W.,  and  that  under  a  like  contract 
d.2Xe6.  November  16,  i^70,  he  purchased  from  said  Alabama  and  Chat- 
tanooga Railroad  Company,  through  its  said  land  commissioner,  the 
following  lands,  to  wit,  Sec.  9,  Tp.  16,  R.  2  W.,  (except  N.  W.  1-1^  of 
N.  W.  i-4);  Sec.  19,  Tp.  16,  R.  2  W.  [Written  on  margin  in  ink; 
Sec.  n  also],  all  of  the  foregoing  having  been  granted  to  said  com- 
pany under  the  act  of  Congress  approved  June  3,  1856,  and  all  lying 
and  being  in  Jefferson  county,  Alabama. 

4.  That  Dr.  Henry  M.  Caldwell,  oi  Birmingham,  Alabama,  was  the 
owner  of  an  undivided  one-third  interest  in  said  lands. 

5.  That  the  respondent  y^?/;//  T.  Milner  was  then  or  soon  thereafter 
the  owner  of  the  remaining  undivided  one-third  interest  in  said  lands. 

6.  And  in  this  behalf  your  orator  further  says  that,  being  about  to 
leave  the  state  oi  Alabama  at  that  time,  and  desiring  a  trustee  to 
manage  his  interests  in  said  lands,  your  orator  and  his  wife  executed 
to  and  delivered  to  said  Henry  M.  Caldwell,  in  pursuance  of  said 
intention,  a  quit-claim  deed  for  your  orator's  interest  as  aforesaid 
in  said  lands,  which  said  deed  is  of  record  in  the  office  of  the  judge 
of  probate  ior  Jefferson  county,  Alabajna,  in  Book  ^.^  of  Deeds,  at  page 
7^;  and  further,  in  the  same  behalf,  that  at  the  same  time,  October  29, 
iS75,  your  orator  entered  into  two  several  agreements  in  writing 
dated  October  29,  i875  (copies  of  which  are  hereto  attached  and 
marked  Exhibits  "^"  and  "-5"),  with  the  said  Caldwell,  defining  the 
purpose  for  which  the  aforesaid  quit-claim  deed  was  executed  and 
delivered,  and  likewise  fixing  the  terms  and  conditions  for  any  sub- 
sequent disposition  of  the  land  in  question. 

7.  Your  orator  further  says  that  hereafter,  to  wit,  the  11th  day  of 
October,  1S86,  the  said  John  T.  Milner  presented  to  the  said  Henry  M. 
Caldwell  for  signature  a  quit-claim  deed  conveying  to  himself,  the 
said  John  T.  Milner,  the  entire  interest  of  said  Caldwell  in  said  lands 
as  a  partial  settlement  between  themselves  of  their  undivided 
interest  therein,  and  that  the  said  Caldwell  did  sign,  execute,  and 
deliver  said  deed  to  ?>2XA  John  T.  Milner,  which  said  deed  is  of  record 
in  the  office  of  the  judge  of  probate  iox  Jefferson  county,  Alabama,  in 
Book  74,  of  Deeds,  at  page  Jf.15,  having  been  filed  for  record  on  Octo- 
ber  12,  1S86.  In  this  behalf  your  orator  says,  upon  information  and 
belief,  that  the  said  John  T.  Milner  was  not  only  fully  aware  of  the 
fact  that  the  said  Caldwell  was  in  reality  a  trustee  for  your  orator 
under  the  quit-claim  deed  to  him,  and  that  at  the  time  your  orator 
was  the  real  beneficiary  therein,   but  that  these  facts  were  at  that 
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time  and  at  all  times  theretofore  well  known  to  the  sa.\d /a/iuT. 
Milner. 

8.  That  by  the  terms  of  the  trust  agreements  hereto  attached  as 
exhibits  to  this  bill  it  was  expressly  agreed  by  the  &di\d  Henry  M. 
Caldwell  t\\2it  he  should  manage  and  sell  your  orator's  interest  in  said 
lands,  receiving  a  reasonable  compensation  for  so  doing,  but  at  a 
price  of  not  less  than  twenty-five  dollars  per  acre,  or  to  buy  each 
other  out,  but  at  no  less  price  unless  otherwise  mutually  agreed. 

9.  That  said  trustee,  by  deed  <^2i\.^d  October  11^   18^6',  did   sell  the 
•  interest  of  your  orator  in  the  aforesaid  lands  to  said  John  T.  Milner^ 

in  violation  of  the  obligations  and  agreements  of  his  said  trust. 

10.  And  in  this  behalf  your  orator  further  states  that  his  said 
trustee,  Henry  M.  Caldwell^  never  informed  your  orator  that  he  had 
disposed  of  your  orator's  said  interest,  and  never  rendered  any 
account  of  his  trust  to  your  orator,  though  often  requested  so  to  do. 
That  the  facts  which  have  induced  your  orator  to  make  said  Caldwell  a 
party  to  this  suit  and  to  ask  for  the  relief  now  prayed  for  in  the 
amended  bill,  and  which  relate  to  said  Caldivelfs  breach  of  trust  as 
averred,  were  not  known  to  your  orator  till  disclosed  by  the  evidence 
in  this  cause;  that  your  orator  filed  his  said  bill  relying  upon  the  dis- 
closures and  representations  made  to  your  orator  by  his  said  trustee; 
that  if  the  facts  now  disclosed  by  the  testimony  had  been  known  to 
your  orator  when  his  said  original  bill  was  filed  he  would  have  prayed 
for  relief  as  herein. 

11.  Your  orator  further  says,  upon  information  and  belief,  that  the 
said  John  T.  Milner  has  claimed  and  asserted  ownership  in  said 
premises  ever  since  that  time  under  and  by  virtue  of  the  instrument 
hereinbef  re  described,  and  still  asserts  such  ownership  and  title. 

12.  That  no  consideration  whatever  moved  to  or  was  received  by 
your  orator,  directly  or  indirectly,  from  said  Caldiuell  or  said  Milner 
or  any  other  person  whatsoever,  for  the  property  of  your  orator 
above  described  and  conveyed  in  said  deed  of  October  11,  1S86. 

13.  Wherefore,  and  forasmuch  as  your  orator  is  without  remedy 
by  the  strict  rules  of  the  common  law,  and  can  only  have  relief  in 
this  honorable  court  of  equity,  he  prays  the  process  of  this  honorable 
court  to  compel  the  appearance  and  answer  of  said  John  T.  Milner 
2ir\d  Henry  M.  Caldwell,  but  not  under  oath,  the  oaths  of  sdixd  Milner 
and  Caldwell  to  the  answer  hereto  being  hereby  expressly  waived. 

14.  Your  orator  further  prays  that  this  his  cause  may  with  all  con- 
venient speed  be  heard  and  tried;  that  it  be  by  this  court  ordered, 
adjudged  and  decreed  that  ssddi  Henry  M.  Caldwell  was  a  trustee 
upon  express  trust  for  your  orator,  and  as  such  held  and  occupied 
the  property  of  your  orator  herein  described;  that  &z\di Henry  M. 
Caldiuell,  as  trustee  as  aforesaid,  sold  said  property  of  your  orator, 
and  that  he  account  to  your  orator  for  the  disposition  of  the  prop- 
erty of  your  orator  herein  described  in  accordance  with  the  express 
conditions  of  said  trust  agreements  herein  exhibited,  and  likewise 
that  he  account  for  the  rents,  issues  and  profits  before  one  of  the 
masters  of  this  court,  allowing  him  credit  for  all  taxes  and  other 
necessary  expenses  in  caring  for  said  property  and  a  reasonable  com- 
pensation for  his  services  under  said  trust  agreements,  and  also 
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credit  for  the  complainant's  unpaid  share,  if  any,  of  the  purchase 
money  of  the  lands  herein  described,  with  lawful  interest  thereon; 
that  it  be  further  ordered,  adjudged  and  decreed  by  this  court  that 
a  lien  in  favor  of  your  orator  be  declared  upon  the  aforesaid  lands  to 
secure  yOur  orator  the  price  of  said  lands  and  interest  thereon,  as 
agreed  between  your  orator  and  his  said  trustee.  And  your  orator 
prays  that  he  may  have  such  other  and  further  relief  as  the  nature 
of  the  case  may  require  and  equity  and  good  conscience  approve. 
[(^Signature  and  verification  as  in  Form  No.  },28Jf..y^ 


V.  Establishment  and  enforcement  of  trust. 

1.  Bill,  Complaint  op  Petition. 

a.  To  Establish  and  Enforce  Trust." 

(1)  In  General. 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Bequisites  of  Bill,  Complaint  or  Peti- 
ion,  Generally.  —  For  the  formal  parts 
of  a  bill,  complaint  or  petition  in  a 
particular  jurisdiction  see  the  titles 
Bills  in  Equity,  vol.  3,  p.  417;  Com- 
plaints, vol.  4,  p.  1019. 

The  bill  must  show  the  existence  of 
the  trust,  and  must  state  every  fact 
necessary  to  entitle  the  plaintiff  to  the 
relief  asked.  Danforth  v.  Herbert,  33 
Ala.  497;  Jones  v.  Eureka  Imp.  Co.,  53 
Ark.  191;  Eversdon  v.  Mayhew,  85  Cal. 
i;  French  v.  Woodruff,  25  Colo.  339; 
Orb  V.  Coapstick,  136  Ind.  313;  Gud- 
gell  V.  Tydings,  (Ky.  1889)  10  S.  W. 
Rep.  466;  Chamberlain  v.  Lancey,  60 
Me.  230;  Nichols  v.  Rogers,  139  Mass. 
146;  Weaver  v.  Van  Akin.  77  Mich.  588; 
Gentry  v.  Low,  4  Nev.  99;  Magauran 
V.  Tiffany,  (Supreme  Ct.  Spec.  T.)  62 
How.  Pr.  (N.  Y.)  251. 

Insufficient  Averments.  —  An  aver- 
ment that  a  Catholic  bishop  holds  cer- 
tain property  "in  trust  for  his  diocese  " 
fails  to  show  either  a  trust  or  a  bene- 
ficiary. Katzer  v.  Milwaukee,  104  Wis. 
16. 

A  charge  in  a  bill  that  defendant 
purchased  land  for  his  wife  with  her 
separate  means,  but  took  the  title  in 
his  own  name,  not  showing  that  it  was 
without  her  consent,  or  that  there  was 
an  agreement  that  he  was  to  buy  the 
land  for  her,  does  not  show  a  resulting 
trust.  Smith  v.  Quarles,  (Tenn.  Ch. 
1897)  46  S.  W.  Rep.  1035. 

In  an  action  against  one  for  interest 
and   profits   derived    from    depositing 


in  a  bank,  in  his  own  name,  money 
intrusted  to  him  for  safe  keeping,  the 
petition  does  not  state  a  cause  of  action 
where  it  fails  to  allege  what  interest  or 
profit  defendant  received.  Stratton  v. 
Tarpenning,  40  Neb.  587. 

A  mere  averment  of  a  verbal  agree- 
ment that  the  plaintiff  was  to  be  jointly 
interested  with  the  defendant  in  the 
purchase  of  the  property  involved  is 
insufficient.  Roberts  v.  Ware,  40  Cal. 
634.  See  Hasshagen  v.  Hasshagen,  80 
Cal.  514. 

Terms  or  Extent  of  Trust.  —  The  terms 
or  extent  of  the  trust  must  appear. 
Manning  v.  Pippen,  95  Ala.  537;  Dow 
V.  Jewell,  18  N.  H.  340;  Marvel  v. 
Stone,  3  N.  Y.  App.  Div.  413. 

Where  the  substantial  allegations  of 
the  bill,  if  proved,  would  establish  a 
resulting  trust  in  favor  of  the  complain- 
ant, independently  of  the  agreement 
under  which  the  money  is  alleged  to 
have  been  paid,  uncertainty  in  the 
terms  of  the  alleged  agreement  is  im- 
material and  constitutes  no  ground  of 
demurrer.  Caple  v.  McCollum,  27  Ala. 
461. 

Payment  of  Consideration.  —  Where  it 
is  sought  to  establish  a  resulting  trust, 
payment  of  the  consideration  and  the 
amount  paid  must  be  alleged  and 
proved.  Shelton  v.  Aultman,  etc.,  Co., 
82  Ala.  315;  Roberts  v.  Ware,  40  Cal. 
634;  Rousseau  v.  Corey,  62  Ind.  250; 
Joyce  V.  Haines,  33  N.  J.  Eq.  99;  Shaf- 
fer V.  Fetty,  30  W.  Va.  248. 

Interest  of  Defendant.  —  It  must  be 
shown  that  the  defendants  have  or 
claim  such  interest  in  the  property  as 
justifies   their  joinder   as   defendants. 
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Form  No.  20094. 

(Precedent  in  Wood  v.  Fox,  8  Utah  388.)' 

[(^Tiile  of  court  and  cause  as  in  Form  No.  5955.)]2 

The  said  plaintiff  complains  of  the  defendants,  and  alleges  that 
the  deceased,  Joab  Lawrence.,  died  in  the  city  and  county  of  Salt 
Lake,  territory  of  Utah,  on  or  about  the  28tli  day  of  December,  1888, 
That  he  died  testate,  leaving  a  will,  which  has  since  been  probated 
in  the  Probate  Court  of  the  county  of  Salt  Lake,  and  that  the  defend- 
ants, Moylan  C.  Fox  and  Sarah  M.  Lawrence,  have  been  appointed 
executor  and  executrix  of  the  said  last  will  and  testament  of  y^^iiJ 
Laivrence,  and  have  qualified  and  entered  upon  the  discharge  of  their 
duties  as  such  executors,  and  are  now  the  acting  executors  of  said 
estate.  Plaintiff  further  alleges  that  on  or  about  and  prior  to  the 
7th  day  of  October,  iS72,  he  was  the  owner  of  2o0  shares  of  the  capital 
stock   of    the    Eureka   Mining   Company   of   Utah.     That   the   said 


Reynolds  v.  Lynch,  64  Cal.  442;  Moore 
V.  Moore,  42  N.  Y.  App.  Div.  92. 

Description  of  Property.  — The  property 
sought  to  be  charged  with  a  trust  must 
be  described  so  as  to  be  identified. 
Portland,  etc.,  Steamboat  Co.  v.  Locke, 
73  Me.  370;  Price  v.  Bell,  gr  Ala.  180; 
Howard  v.  Fay,  138  Mass.  104. 

Fraud.  —  Where  a  general  fiduciary 
relation  exists  between  the  parties, 
actual  fraud  need  not  be  allege  I.  Alaniz 
V.  Casenave,  gi  Cal.  41;  Vanci  v.  Park, 
7  Ohio  Dec.  564;  Luscombe  v.  Grigsby, 
II  S.  Dak.  408.  But  where  fraud  is  not 
alleged  it  will  not  be  presumed.  Link 
V.  Link,  90  N.  Car.  235. 

Bebatting  Fresumption  of  Advancement. 
—  An  averment,  in  a  bill  in  equity  seek- 
ing to  have  a  trust  declared  on  land 
purchased  by  a  son  with  his  father's 
money,  that  the  son  acted  as  the  father's 
confidential  agent  and  manager  of  his 
mercantile  business  does  not  negative 
the  presumption  that  the  father  in- 
tended to  make  an  advancement  to  the 
son.     Lonff  v.  King,  117  Ala.  423. 

Statute  of  Frauds. —  Where  the  agree- 
ment relied  upon  as  creating  the  trust 
was  by  parole,  the  bill  must  show  that 
the  case  is  not  within  the  statute  of 
frauds.  Todd  v.  Munson,  53  Conn. 
579.  But  that  a  trust  in  lands  was  cre- 
ated in  writing  or  deed  need  not  be 
shown.  Broder  v.  Conklin.  77  Cal. 
330;  Bigelow  V.  Sanford,  98  Mich.  657. 

Laches.  —  Where  it  is  sought  to  estab- 
lish a  stale  trust,  the  plaintiff  must 
allege  fac's  sufficient  to  excuse  his 
apparent  lache*;.  Felix  v.  Patrick,  145 
U.  S.  317;  Badger  v.  Badger,  2  Wall. 
(U.S.,  87. 

Where  Conveyance  is  Absolute. — Where 


it  is  sought  to  engrave  a  trust  upon  an 
absolute  conveyance,  the  facts  from 
which  the  trust  arises  must  be  dis- 
tinctly averred  and  all  presumptions 
against  the  trust  must  be  rebutted. 
Long  V.  King,  117  Ala.  423;  Hubbard 
V.  Burrell,  41  Wis.  365.  And  that  the 
declaration  of  trust  was  omitted  from 
the  conveyance  by  reason  of  fraud, 
accident  or  mistake  must  be  stated. 
Clagett  V.  Hall,  9  Gill  &  J.  (Md.)  81; 
Taylor  v.  Taylor,  r  Jones  Eq.  (54  N. 
Car.)  246;  Briggs  v.  Morris,  i  Jones  Eq. 
(54  N.  Car.)  193;  Clement  v.  Clement,  i 
Jones  Eq.  (54  N.  Car.)  184. 

Equity  Jurisdiction  Limited.  —  Where 
the  statute  recognizes  certain  kinds  of 
trusts  only,  the  plaintiff  must  show  a 
trust  of  the  kind  authorized  by  the  stat- 
ute. Cowan  V.  Wheeler,  25  Me.  267; 
Graves  v.  Graves,  3  Met.  (Ky.)  167. 

Averments  by  Volunteer.  —  Where  it 
is  sought  to  establish  or  enforce  a 
trust  in  the  name  and  benefit  of  a 
mere  volunteer,  all  facts  showing  the 
complete  establishment  of  the  trust  in 
his  favor  must  be  stated.  Crompton  v. 
Vasser,  19  Ala.  259. 

Prayer  for  Belief.  —  Under  a  prayer 
for  general  relief,  an  account  may  be 
taken  and  a  judgment  given  for  the 
amount  found  due.  Hutcherson  v. 
Briscoe.  77  Mo.  373.  And  the  court 
may  settle  all  matters  growing  out  of 
the  property  during  the  pendency  of 
the  action.     Burleigh  v.  White,  70  Me. 

130- 

1.  It  was  held  that  this  action  was 
barred  by  the  statute  of  limitations. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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deceased,  /oab  Lawrence,  was  the  owner  of  at  least  1,500  shares  of 
the  capital  stock  of  said  mining  company.  That  prior  to  said  day 
this  plaintiff  delivered  to  the  said  deceased,  Joab  Lawrence,  certifi- 
cates of  his  stock,  representing  250  shares  of  said  stock,  standing  in 
his  name  on  the  books  of  the  company,  —  said  Eureka  Mining  Com- 
pany of  Utah;  said  certificates  being  indorsed  in  blank.  That  he 
delivered  the  same  to  the  deceased  to  be  disposed  of  with  the  stock 
of  the  said  deceased,  and  for  their  joint  benefit.  That  the  said 
deceased,  Joab  Lawrence,  on  or  about  the  day  and  year  aforesaid,  did 
sell  and  dispose  of  the  said  stock  of  his  own,  and  of  this  plaintiff,  to 
one  Eber  B.  Ward,  of  Detroit,  Mich.  That,  as  a  part  of  the  con- 
sideration for  said  sale,  he  received  certain  real  pioperty  situate, 
lying  and  being  in  the  city  of  Detroit,  Mich.,  consisting  of  three 
city  lots,  and  a  building  or  hotel  erected  thereon,  commonly 
known  and  designated  as  the  Mansion  House  property.  That  the 
said  deceased,  Joab  Lawrence,  procured  the  deed  to  said  real  property, 
to  be  taken  to  him  (the  said  Lawrence'),  individually,  in  his  own  name. 
That  the  same  has  since  been  recorded,  and  that  the  said  deceased 
now  stands  the  owner  of  record  of  the  title  to  said  Mansion  House 
property.  That  in  truth  the  consideration  for  the  said  Mansion 
House  property  was  the  sale  of  the  said  shares  of  stock,  of  which 
the  said  plaintiff  was  a  part  owner.  That  the  said  plaintiff  was  the 
owner  of  one-eighth  of  said  shares  of  stock  thus  traded  to  the  said 
Eber  B.  Ward.  That  the  said  sale  and  exchange  was  really,  although 
not  appearing  of  record,  in  trust  for  this  plaintiff,  to  the  extent  of 
one-eighth  interest,  and  the  said  deed,  although  absolute  on  its  face, 
was  in  truth  and  in  fact  secretly  charged  with  a  trust  in  favor  of  this 
plaintiff,  to  the  extent  of  his  one-eighth  interest  therein;  he  having 
furnished  purchase  money  to  that  amount  for  the  purchase  of  the 
said  Mansion  House  property.  That  the  said  Lawrence,  deceased, 
also  received  for  the  said  shares  of  stock  large  amounts  of  other 
property,  —  among  other  things,  a  large  amount  of  cash  in  hand,  a 
part  of  which  was  invested  in  taking  up  an  indebtedness  against  the 
said  Eureka  Mining  Company,  which  was  a  corporation  existing  and 
doing  business  under  and  by  virtue  of  the  laws  of  the  territory  of 
Utah.  That  the  said  amount  of  cash  thus  used  was  ^23,587.50,  so 
that  of  the  said  proceeds  of  the  said  sale  of  stock  the  said  Laivrence 
received  the  amount  of  %2S,581.50  in  the  form  of  an  indebtedness 
against  the  said  company,  one-eighth  which  belonged  to,  and  was  the 
property  of,  this  plaintiff.  That  in  recognition  of  the  said  trust  in 
favor  of  this  plaintiff  in  the  said  Mansion  House  property  and  of  the 
said  %23,587.50,  the  said  Joab  La^vrence  executed  and  delivered  to 
this  plaintiff  on  the  9th  day  of  November,  iS72,  the  following  declara- 
tion of  trust,  to  wit: 

Sa/t  Lake  City,  November  9,  i  S72. 
William  H.  Wood: 

This  is  to  certify  that  you  are  entitled  to  one-eighth  interest  in  the 
real  estate,  mining  and  rolling-mill  stocks,  and  in  the  $23,587.50  of 
which  the  Eureka  Mining  Company  of  Utah  are  indebted  to  me,  of  the 
property  acquired  by  me  of  ^.  B.  Ward,  of  Detroit,  Michigan,  October 
7,  less  the  farm  of  160  acres,  which   was  given   to  A.  A.  Griffith. 
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I  have  received  of  you  ttuetity  shares  of  Eureka  stock,  your  one-eighth 
of  the  160  shares,  which  was  given  to  Messrs,  Griffith  6^  Mayhue. 

Joab  Lawrence. 
Plaintiff  further  alleges  that  afterwards  said  Eureka  Mining  Com- 
pany of  Utah  executed  a  certain  mortgage  to  secure  the  said  indebted- 
ness, viz.,  the  $23,587.50,  and  also  other  $20,000,  the  total  amount 
of  said  mortgage  being  $Jf3,587.50,  to  one  Theodore  E.  Tracy,  trustee; 
the  said  Tracy  holding  the  said  mortgage,  and  the  promissory  note 
connected  therewith,  as  trustee  for  the  sd^d  Joab  La7vrence.  That 
the  note  was  dated  September  15,  i872,  and  the  said  mortgage  the  9th 
day  of  November,  i872.  Plaintiff  further  shows  that  the  other  said 
$20,000,  which  the  said  mortgage  was  given  to  secure,  was  for 
$20,000  voted  by  the  directors  of  the  Eureka  Mining  Compa?iy  for 
services  to  the  said  Lawrence,  deceased,  to  one  John  N.  Whitney,  and 
to  this  plaintiff.  That  the  amount  thus  voted  was  lo  Joab  Lawrence^ 
$9,000,  to  J.  N.  Whitney,  $5,500,dind  to  plaintiff,  W.  H.  Wood,  $5, 500, 
who  had  been  a  director  and  secretary  of  said  company,  and  having 
rendered  it  services  for  which  the  said  money  was  voted.  That  the 
said  three,  items  of  salary  account  amounted  to  $20,000,  and  the 
other  $yi3,587.50  constituted  the  consideration  and  face  of  the  said 
mortgage,  or  $Jf3,587.50.  That  the  said  account  was  never  paid  by 
the  said  company  in  money  to  this  plaintiff,  but  was  included  in  the 
said  mortgage  to  Theodore  E.  Tracy.  That  the  said  mortgage  was 
afterwards,  and  prior  to  the  26th  day  of  August,  i87-^,  assigned  by 
said  Theodore  E.  Tracy  to  the  deceased,  Joab  Lawrence,  who  received 
the  same  in  trust  for  plaintiff  to  the  extent  of  his  interest  therein, 
to  wit,  for  one-eighth  of  $^3,587.50,  and  for  the  said  $5,500.  Plaintiff 
further  alleges,  that  on  the  day  and  year  last  mentioned  the  said  de- 
ceased, Joab  La7iirence, took  proceedings  to  foreclose  the  said  mortgage 
in  the  Eirst  District  Court  of  Utah  Territory,  where  the  property  upon 
which  the  said  mortgage  was  a  lien  was  situate,  and  such  proceed- 
ings were  had  in  said  cause  that  on  the  27th  day  oi  July,  iB76,  a 
decree  was  duly  made  and  entered  foreclosing  the  equity  and 
redemption  of  the  said  m.ining  property  and  said  premises,  and 
decreeing  a  sale  thereof.  That  thereafter,  in  pursuance  of  the  said 
foreclosure  and  decree,  the  said  property  and  premises  were  sold  on 
the  9th  day  of  September,  iS76,  and  conveyed  to  the  said  Joab  Law- 
rence, deceased,  individually,  by  deed  dated  the  13th  day  of  March, 
1 877,  and  recorded  in  the  office  of  the  county  recorder  of  Juab  county, 
Utah,  on  the  27th  day  of  March,  i877,  Book  C.  That  thereafter 
such  negotiations  were  had  that  all  the  right,  title  and  interest  which 
the  said  deceased,  Joab  Lawrence,  had  acquired  by  reason  of  such 
decree  of  foreclosure  and  sale  therein,  and  as  a  beneficial  owner  in 
said  trust  deed,  was  conveyed  by  the  said  deceased  to  the  Eureka  Hill 
Mining  Company,  a  corporation  organized  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  Territory  of  Utah.  That  such  con- 
veyance was  by  deed  dated  the  lJf.th  day  of  March,  i877,  and  recorded 
in  the  office  of  the  county  recorder  of  Juab  county,  Utah,  on  the  27th 
day  of  March,  i877,  in  Book  C,  and  that  the  consideration  for  the 
transaction  was  three-tenths  of  the  entire  capital  stock  of  said  Eureka 
Hill  Mining  Company ,  to  wit,  3,000  shares  of  the  capital  stock  of  said 
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company;  its  entire  capital  stock  being  10,000  shares,  of  the,  par 
value  of  ^100  each.  That  said  3,000  shares  were,  issued  by  the  said 
company  to  the  said  deceased  in  compromise  and  consideration  of 
the  conveyance  to  it  of  all  the  rights  acquired  by  the  said  deceased 
under  and  by  virtue  of  the  said  mortgage  of  %Jf3,587.60.  That 
through  all  these  transactions  the  said  deceased  was  acting,  not  only 
in  his  own  behalf,  but  also  in  behalf  and  for  the  use  of  this  plaintiff, 
to  the  extent  of  the  interest  of  this  plaintiff  in  and  to  the  said  mort- 
gage, which  was  the  amount  of  one-eighth  of  the  said  %Jf3,587.50,  and 
the  amount  of  said  salary,  $5,500,  making  a  total  of  $8,198.43;  and 
the  said  Lawrence,  deceased,  held  the  certificate  as  trustee  for  the 
said  plaintiff  to  the  extent  of  said  interest,  amounting  to  564  and 
216-1,000  shares.  Plaintiff  further  alleges  that  he  is  informed  and 
believes  that  the  said  Eureka  Hill  Mining  Company  has  from  time  to 
time  declared  dividends  upon  its  capital  stock.  That  the  dividends 
declared  since  the  said  Lawrence  received  the  said  shares  of  stock 
aforesaid,  and  prior  to  his  decease,  amounted  to  %94  per  share.  That 
the  same  have  been  declared  on  the  following  dates,  to  wit: 

iZ79— August  2 $i  00  per  share. 

September  15 100 

October  15 100 

12,82  —  February  23 3  00        " 

October  11 2  00        " 

iZ83  — March  17 2  00 

June  4-    ^00        " 

July  17 2  00        •* 

August  1 2  00        " 

August  25 2  00 

August  22 2  00 

Nai'ember  1 2  00 

December  5 2  00 

iZ84  — January  8 2  00        " 

February  1 2  00 

March  1 2  00        " 

June5 2  00        " 

September  24 2  00 

November  12 2  00        " 

December  10 2  00        *' 

i2,85  —  January  6 5  00        *' 

Februarys 5  00 

Aprils 2  00        " 

June  1 2  00        '* 

September  7 2  00        " 

1^86  — February  16 Jf  00        ** 

September  5 2  00 

December  6 2  00 

iS87  — February  7.    3  00        '♦ 

April  4 ^  ^^        *  * 

Julys 2  00        '• 

September  5 2  00 
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18^7  _  October  6 2  00  per  share. 

Nwember  7 2  00 

December  5 2  00 

i2>88  —  January  2 2  00 

February  6 6  00 

March  0 2  00 

May  7 2  00 

August  6 A  00 

September  3 2  00 

Total  dividends  declared P4  00 

That  plaintiff  further  alleges,  on  information  and  belief,  that  the 
said  Lawrence^  deceased,  received  the  said  dividends  that  were 
declared  prior  to  the  1st  day  of  April,  1^88,  and  that  he  had  right 
to,  and  his  executors  now  claim,  the  remainder  of  the  said  dividends. 
That  they  are  now  in  the  hands  of  the  said  company  and  have  not 
yet  been  paid  over  to  the  said  deceased  or  to  his  executors.  Plaintiff 
further  alleges  that  the  said  Eureka  Hill  Mining  Cotnpany  is  very 
prosperous,  is  doing  a  large  business,  has  a  large  amount  of  property, 
and  that  the  shares  are  very  valuable,  to  wit,  of  the  value  of  at  least 
%100  per  share,  and  that  the  said  company  are  now  so  conducting 
the  business  that  dividends  will  be  continually  accruing  and  will  be 
declared  in  the  future.  Plaintiff  further  alleges  that  there  never  has 
been  any  accounting,  settlement  or  examination  of  the  affairs  of  the 
trusteeship  between  said  deceased,  Joab  Lawrence,  and  this  plaintiff 
prior  to  his  decease.  That  the  said  plaintiff  had  never  demanded  a 
settlement  of  the  said  trusteeship  until  the  spring  of  \2>88.  That  he 
then  demanded  a  settlement  of  the  said  trust  matters,  which  was 
denied,  and  suit  brought  to  enforce  the  same  in  the  Supreme  Court 
of  the  city  and  county  of  N'e7v  York.  That  said  suit  was  undeter- 
mined at  the  time  of  the  death  of  the  said  Lawrence,  and  abated  by 
his  death.  Plaintiff  further  shows  that  he  did  not  for  many  years 
know  of  the  value  and  business  done  by  the  Eureka  Liill  Mining 
Company,  or  the  amount  of  dividends  that  had  been  declared  by  them, 
and  it  was  only  recently  that  he  heard  that  they  were  declaring  large 
dividends,  and  then,  at  his  first  opportunity,  he  demanded  a  settle- 
ment thereof.  Plaintiff  further  shows  that  the  said  deceased,  up  to 
the  time  of  his  death,  received  all  the  rents,  issues  and  profits  of  the 
said  real  estate  situate  in  the  city  of  Detroit,  Mich.,  and  that  the 
amount  thereof  is  unknown  to  this  plaintiff.  That  the  title  to  the 
said  real  estate  at  the  time  of  his  said  decease  stood  in  the  name  of 
the  said  Lawrence;  and  plaintiff  is  fearful,  unless  restrained  by  this 
court,  that  the  said  executors  may  dispose  of  the  said  real  estate, 
and  of  the  said  shares  of  stock.  Plaintiff  further  shows  that  the  said 
defendants,  the  executors  of  the  estate  of  said  Lawrence,  deceased, 
deny  that  the  said  land  and  the  said  shares  of  stock  are,  or  ever 
were,  held  in  trust  by  the  said  deceased,  in  whole  or  in  part,  for  this 
plaintiff,  and  have  caused  the  same  to  be  inventoried  as  the  property, 
of  the  said  deceased,  and  threaten  to  settle  the  said  estate  and  divide 
and  distribute  the  said  property,  in  violation  of  the  said  rights  of  this 
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plaintiff,  as  if  the  whole  thereof  belonged  to  the  said  Lawrence^ 
deceased,  and  as  if  this  plaintiff  had  no  interest  therein.  That  on  or 
about  the  10th  day  of  September,  i889,  this  plaintiff  presented  his  claim 
in  writing  to  the  said  executors.  That  on  or  about  the  lOt/i  day  of 
September,  i889,  the  said  executors  rejected  the  said  claim. 

Wherefore  this  plaintiff  demands  judgment:  (i)  That  this  plain- 
tiff be  decreed  to  be  the  equitable  owner  and  entitled  to  one-eighth 
{1-8)  of  the  said  Mansion  House  property  in  Detroit,  Mich.,  and  to 
the  rents,  issues  and  profits  thereof,  and  to  the  56j^  and  216-1000 
shares  of  the  said  3,000  of  the  Eureka  Hill  Mining  Company  stock, 
and  to  all  the  dividends  that  have  heretofore  been  declared  thereon. 
(2)  That  the  said  executors  be  required  to  account  to  this  plaintiff 
for  all  the  rents,  issues  and  profits  received  by  the  said  deceased 
upon  the  said  Mansion  House  property  since  the  said  7th  day  of  Octo- 
ber, \2t72,  and  for  all  the  dividends  received  by  the  said  deceased, 
Joab  Lawrence,  on  the  said  56Jf.  and  216-1000  shares  of  stock  of  the 
s,di\d  Eureka  Hill  Mining  Company  dind  the  interest  thereon.  (3)  That 
the  said  executors  be  required  to  convey  to  this  plaintiff  by  good 
and  sufficient  deed  one-eighth  undivided  interest  in  the  said  Mansion 
House  property  in  the  city  of  Detroit,  Mich.  (4)  That  the  said  execu- 
tors be  required  to  assign  to  this  plaintiff,  of  the  said  shares  of  stock 
of  the  Eureka  Hill  Mining  Company,  the  amount  belonging  to  him, 
in  pursuance  of  the  said  trust,  to  wit,  dOJf.  and  216-1000  shares.  (5) 
That  a  receiver  be  appointed  of  the  entire  amount  of  the  said  shares 
of  stock  held  in  trust,  in  part  for  this  plaintiff,  by  the  said  deceased, 
Joab  Lawrence,  to  wit,  the  said  3,000  shares  of  stock,  to  receive  the 
dividends  thereon,  and  to  hold  the  same  for  the  satisfaction  of  any 
decree  that  this  plaintiff  may  be  decreed  to  be  entitled  to  recover; 
and  that  the  said  receiver  may  be  also  authorized  to  receive  the  rents, 
issues  and  profits  of  the  said  Mansion  House  property  in  the  city  of 
Detroit.  (6)  That  during  the  pendency  of  this  action  the  defendants, 
the  said  executors,  their  agents,  servants  and  employees,  may  be 
enjoined  and  restrained  from  selling  or  disposing  of,  or  parting  or 
interfering  with,  the  said  real  property  or  the  said  personal  property, 
the  shares  of  stock  in  the  sdad  Eureka  Hill  Mi>iing  Compatiy,  untW 
otherwise  ordered  and  directed  by  this  court.  (7)  That  the  plaintiff 
have  such  other  and  further  relief  as  this  court  may  deem  just,  together 
with  the  costs  of  this  action. 

[(^Signature  and  verification  as  in  Form  No.  5935^)^ 

Form  No.  20095. 

(Precedent  in  Goode  v.  Gaines,  145  U.  S.  142.)* 

[{Commencement  as  in  Form  No. 5909.  y^ 

William  H.  Gaines,  and  Maria  Gaines,  his  wife,  bring  this  suit 
zgaXnsX.  John  Kubler  and  George  H.  Smith,  and  for  cause  of  action 
allege  that  in  the  year  i851,  in  pursuance  of  the  instruction  of  the 
Secretary  of   the    Interior,    plaintiff   Maria  Gaines,  Albert  Belding, 

1.  The  matter  to  be  supplied  within  2.  A  decree  was  rendered  for  the 
[]  will  not  be  found  in  the  reported  case,     complainants. 
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Henry  Belding  and  George  Belding,  heirs  and  legal  representatives 
of  Ludovicus  Belding,  entered,  under  the  pre-emption  laws  of  the 
United  States,  the  southwest  quarter  of  section  thirty-three,  in 
township  two  (2)  south,  range  7iineteen  {19)  west,  for  which  they  paid 
the  United  States  government /7£/<7/z?/«^/r^ dollars,  which  was  advanced 
by  plaintiff  IVm.  H.  Gaines,  and  which  money  the  United  States  still 
retains.  At  the  time  of  said  entry  a  small  portion  of  said  land  was 
occupied  by  Mrs.  Lydia  Belding,  widow  of  Ludotncus  Belding,  and  the 
portion  of  said   land  for  which  this  suit  is  brought  was  occupied  by 

,  and  in  ,  Wm.  H.  Gaines,  Maria  Gaines,  Albert  Belding, 

Henry  Belding  and  George  Belding,  under  the  supervision  and  control 
of    Wm.   H.  Gaines,   brought   suit  in  the  Hot  Sprifigs  Circuit  Court 

against  and  recovered  judgment  for  the  possession  of  said 

land,  which  judgment  was  afterwards  afifirmed  by  the  Supreme  Court 
of  the   state  of  Arkansas  and  by  the  Supreme  Court  of  the  United 

States,  and   on  the   day  of ,  \%56,  IVfu.  H.  Gaines  was, 

by  the  sheriff  of  Hot  Springs  county,  put  into  the  possession  of  said 
property  by  virtue  of  a  writ  of  possession  issued  upon  the  judgment 
of  said  Hot  Springs  Circuit  Court  in  obedience  to  the  mandates  of 
said  Supreme  Courts,  both  of  the  state  and  of  the  United  States,  and 
said  plaintiffs,  Wm.  H.  Gaines  and  Maria  Gaines,  his  wife,  remained 
in  peaceable  and  quiet  possession  of  said  property  until  the  1st  day 
oi  June,  iS76,  when  they  were  dispossessed  of  said  property  by  a 
receiver  appointed  by  the  Court  of  Claims  of  the  United  States,  under 
an  act  of  Congress  entitled  "  An  act  in  relation  to  the  Hot  Springs 
reservation,  in  Arkansas,"  approved  June  nth,  1870. 

Plaintiffs  entered  into  possession  by  virtue  of  said  entry  and  by 
virtue  of  the  decisions  of  said  state  and  United  States  Sup r e 7tie  Conr is 
and  the  writs  of  possession  issued  in  pursuance  of  said  judgments, 
and  continued  in  possession  for  a  period  of  about  twenty  years,  until 
the  Supreme  Court  of  the  United  States,  in  a  suit  to  determine  to 
whom  the  patent  should  issue,  decided  that  said  lands  were  not  sub- 
ject to  pre-emption  or  entry,  and  that  no  claimant  was  entitled  to  a 
patent,  but  the  same  was  still  the  property  of  the  United  States, 
which  decision  was  rendered  April  2Jfth,  iS76.  Plaintiff  during  said 
twenty  years  paid  taxes  on  said  property  and  fenced  and  built  houses 
on  the  same  and  otherwise  improved  the  same. 

On  the  1st  day  of  October,  iS70,  plaintiff  Wm.  H.  Gaines  leased  a 
lot  of  ground,  which  has  since  been  laid  off  into  lots  and  blocks  by 
the  Hot  Springs  Commission  in  pursuance  of  an  act  of  Congress  and 
is  now  known  as  lot  (^)  two,  in  block  seventy-seven  (77),  \.o  John 
Kubler,  which  lease  was  for  the  term  of  one  year,  to  be  renewed  at 
the  election  of  the  lessee  from  year'to  year  until  the  title  to  the  Hot 
Springs  quarter  section  of  land  was  settled,  for  an  annual  rent  of 
{stating  amount),  payable  in  monthly  instalments  of  {stating  amount). 

Said  lease  also  provides  that  all  buildings  and  improvements  erected 
on  said  lot  by  the  lessee  might  be  removed  therefrom  during  the  con- 
tinuance of  the  lease  or  within  thirty  days  thereafter,  but  that  no 
buildings  or  improvements  erected  could  be  removed  while  said  rent 
or  any  part  thereof  remained  due  and  unpaid.  It  also  provides  that 
the  lessor  should  have  a  lien  on  all  buildings  and  improvements  to 
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secure  the  rent,  a  copy  of  which  is  hereto  attached  in  Exhibit  "^" 
and  made  a  part  thereof. 

Said  lessee  took  possession  of  said  land  under  and  by  virtue  of 
said  lease  only,  and  in  no  other  way  whatever,  and  he  and  assigns 
occupied  the  same  under  said  lease  until  the  1st  day  oi  June^  iS76. 

That  on  the  ^4^^  day  of  April, ,  said  lessee  and  his  assigns  owed 

the  lessor  for  rent  the  sum  of  three  hundred  and  eleven  dollars  and 
eighty-five  cents  (^11.85).  Said  lessee  and  his  assigns  failed  to 
remove  said  buildings  and  improvements  erected  by  them  at  any 
time  during  or  within  thirty  days  after  the  expiration  of  the  lease, 
and  by  virtue  of  the  provisions  of  the  lease  said  buildings  and 
improvements  erected  by  said  lessee  and  his  assigns  became  the 
buildings  and  improvements  of  Wm.  H.  Gaines. 

That  on  the  12th  day  of  September,  i876,  said  lessee,  /ohn  Xudler, 
sold  and  transferred  to  George  H.  Smith  all  his  right,  title  and  claim 
to  said  premises,  he,  George  H.  Sfnith,  well  knowing  before  said 
transfer  all  the  terms  and  conditions  of  said  lease,  which  transfer 
was  made  without  the  knowledge  or  consent  of  the  plaintiff. 

Plaintiffs,  by  arrangement  with  George,  Henry  and  Albert  Belding, 
having  become  the  owners  of  said  claim,  aver  that  in  less  than  six 
calendar  months  after  the  first  sitting  of  the  Hot  Springs  Commission, 
under  the  act  of  Congress  of  the  United  States  entitled  "  An 
act  in  relation  to  the  Hot  Springs  reservation,  in  the  state 
of  Arkansas,"  approved  March  3d,  i877,  they  filed  their  claim 
before  said  commission  to  purchase  -said  lot,  and  that  George 
H.  Smith  filed  a  like  claim,  and  upon  the  hearing  of  said  claims 
they  were  consolidated  by  said  commission  for  the  purpose  of 
hearing  the  testimony;  and  said  petitions  filed  and  the  testimony 
taken  before  said  commission  clearly  showed  that  George  H. 
Smith  had  acquired  his  possession  in  no  other  way  but  by  said 
lease  made  by  plaintiff  Wm.  H.  Gaines  to  said  John  Kubler,  as  will 
more  fully  appear  from  a  complete  copy  of  the  petition,  testi- 
mony and  record  entries  in  said  claim,  filed  herewith  and  marked 
Exhibit  '■'■A"  and  made  part  hereof;  and  notwithstanding  that  said 
petition  and  testimony  showed  that  defendant  George  H.  Smith 
acquired  possession  only  by  virtue  of  said  lease,  and  that,  too,  after 
the  2J^h  day  of  April,  j876,  to  wit,  September  12th,  i876,  still  said  com- 
mission misconstrued  the  law  applicable  to  that  state  of  facts  and 
awarded  the  right  to  purchase  said  lot  to  defendant  George  H.  Smith, 
and  since  said  award  said  defendant  has  purchased  said  lot  from  the 
United  States  and  received  a  patent  therefor,  and  on  account  of  said 
misconstruction  of  the  law  as  applied  to  the  facts  before  said  com- 
sion  the  right  to  purchase  said  lot,  which  in  law,  equity  and  good 
conscience  should  have  been  awarded  to  plaintiffs,  was  by  said  mis- 
construction of  the  law  illegally  and  wrongfully  awarded  to  defendant 
George  H.  Smith  by  said  Hot  Springs  Conwiission. 

Plaintiffs  aver  that  as  defendants  have  never  had  any  right  or  title 
to  said  lot  or  to  the  possession  thereof  than  that  which  they  derived 
from  said  lease  and  under  covenants  to  restore  possession  to  plaintiff 
Wm.  H.  Gaines,  said  defendants  should  be  held  to  hold  said  lots  as 
trustees  for  the  use  and  benefit  of  plaintiffs. 
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Plaintiffs  offer  to  pay  any  sum  of  money  that  may  be  found  due  to 
the  defendants,  or  either  of  them,  by  reason  of  any  money  paid  to 
the  United  States  for  the  purchase  of  said  lots,  and  to  do  all  other 
acts  which  may  be  found  to  be  just  and  equitable.  Plaintiffs  aver 
the  property  herein  sued  for  is  worth  more  than  Jive  hundred  dollars, 
and  that  this  cause  of  action  arises  wholly  under  the  law  of  the 
United  States. 

Plaintiffs  ask  that  defendants  be  required  to  answer  this  bill,  but 
not  under  oath. 

And  they  pray  that  an  account  may  be  taken  of  the  state  of 
accounts  between  themselves,  or  either  of  them,  and  said  defendants 
severally;  that  they  may  be  allowed  reasonable  rents  for  the  occu- 
pancy of  the  said  premises;  that  defendants  may  be  decreed  to  hold 
said  lots  as  trustees  for  the  plaintiffs  and  to  convey  the  same  to  the 
plaintiffs,  and  that  they  may  have  such  other  relief  as  may  be 
equitable. 

[{^Signature  and  verification  as  in  Form  No.  5909. y\^ 


(2)  Where  Funds  were   Furnished  by  Plaintiff  and  Title  to 
Land  was  Taken  in  Name  of  Defendant. 

Form  No.  20096. 

(2  Rev.  Swift's  Dig.,  p.  767.) 

(^Commencing  as  in  Form  No.  20092,  and  continuing  down  to  *) 
that  on  the  tenth  day  oi  /u?te,  a.  d.  iZ99,  the  petitioner  advanced  to 
Richard  Roe,  of  {stating place'),  the  sum  of  two  thousand  doWars,  to  be 
expended  by  him  in  the  purchase  of  real  estate  for  the  benefit  of  the 
petitioner;  that  afterwards,  to  wit,  on  the  fifteenth  day  oi  June,  a.  d. 
\Z99,  the  said  Richard  Roe  purchased  a  tract  of  land,  situated  in  the 
town  of  {stating place),  as  follows,  to  wit,  {describing  it),  and  paid  the 
owner,  Samuel  Short,  of  {stating place),  for  the  same  the  sum  of  two 
thousand  dollars,  with  the  money  advanced  to  him  as  aforesaid  by 
the  petitioner;  that,  at  the  request  of  the  saXd  Richard  Roe,  the  said 
Samuel  Short,  on  the  fifteenth  day  oi  June,  a.  d.  \W9,  executed  and 
delivered  to  the  "s^Xd.  Richard  Roe  a  deed  of  said  tract  of  land;  that 
afterwards,  to  wit,  on  the  twentieth  day  of  Jutie,  a.  d.  i89P,  the 
petitioner  requested  the  said  Richard  Roe  to  execute  and  deliver  a 
deed  of  said  land  to  the  petitioner,  and  presented  a  deed  already 
filled  up,  ready  to  be  signed  by  the  said  Richard  Roe,  and  requested 
the  said  Richard  Roe  to  sign  the  same,  but  the  said  Richard  Roe 
refused  so  to  do.  The  petitioner  further  says,  that  although  he  has 
paid  for  said  land,  and  has  therefore  an  equitable  title  to  the  same, 
yet  that  the  legal  title  is  still  in  the  said  Richard  Roe,  and  that  he  is 
without  remedy  at  law;  wherefore  he  prays  this  court  to  pass  a 
decree  vesting  the  title  to  said  tract  of  land  in  the  petitioner;  or 
grant,  {concluding  as  in  Form  No.  20092). 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  20097. 

In  iht  District  Court  of  the  First  Judicial  District  of  the  State  of 
Montana,  in  and  for  the  County  oi  Lewis  and  Clarke. 
Jane  Doe,  as  Administratrix  of  the  Estate  of) 

William  Doe,  deceased,  plaintiff,  !  ^        1   "   t     • 

John  Doe  and  Flora  Doe,  his  wife,  defendants.  J 

The  plaintiff,  as  administratrix  aforesaid,  complains  to  the  court, 
and  alleges: — 

1.  That  on  or  about  the  18th  day  oi  May,  ig02,  near  Winston,  in 
the  county  of  Broadivater,  state  of  Montana,  Williavi  Doe  died 
intestate,  leaving  to  survive  him  his  wife,  plaintiff  herein,  and  an 
only  child,  namely,  James  Doe;  that  said  deceased  left  estate,  con- 
sisting of  real  property  situated  in  the  city  oi  Helena,  Le^ois  and 
Clarke  county,  state  oi  Afontana,  and  hereinafter  more  fully  described, 
and  also  left  real  estate  in  said  Broadwater  county,  state  of  Montana, 
which  latter  real  estate  was  acquired  by  decedent  many  years  sub- 
sequent to  and  long  after  that  acquired  in  said  city  oi  Helena,  Lewis 
and  Clarke  county,  state  of  Montana. 

2.  That  on  the  17th  day  oi  June,  ig02,  letters  of  administration 
upon  the  estate  of  the  said  William  Doe,  deceased,  were  issued  by  the 
District  Court  of  the  ninth  judicial  district  of  the  state  oi  Montana,  in 
and  iox  Broadxvater  county,  to  plaintiff,  the  widow  of  said  deceased. 

3.  That  the  plaintiff  thereupon  duly  qualified  as  such  administra- 
trix aforesaid,  and  entered  upon  the  discharge  of  her  said  office;  that 
said  letters  of  administration  have  not  been  revoked,  and  she  is  now 
and  at  all  times  since  said  llth  day  oi  June,  ig02,  has  been  the  duly 
appointed,  qualified  and  acting  administratrix  of  the  estate  of  said 
William  Doe,  deceased. 

4.  That  commencing  on  the  17th  day  of  February,  1B88,  and  at  all 
times  subsequent  thereto,  and  down  to  the  said  date  of  his  death, 
the  said  William  Doe  was  the  owner,  in  possession  of,  and  entitled 
to  the  possession  of  that  certain  tract,  piece  or  parcel  of  land  situ- 
ated in  the  city  of  Helena,  county  of  Lewis  and  Clarke,  state  of  Mon- 
tana, more  particularly  described  as  follows,  to  wit:  Lot  numbered 
ten  {10)  of  block  twenty  Jour  (24)  of  the  Northern  Pacific  Addition  of 
the  city  of  Helena,  in  said  county  of  Lewis  and  Clarke  and  state  of 
Montana  aforesaid. 

5.  That  on  the  17 th  day  of  February,  1888,  at  Helena,  Montana,  the 
said  William  Doe  purchased  the  said  lot  above  described  from  one 
J.  J.  Roe,  for  and  in  consideration  of  the  sum  oi  Jive  hundred  doWsits 
{%500). 

6.  That  at  the  time  of  the  said  purchase  and  the  execution  of  the 
deed  of  conveyance  of  said  lot,  on  said  17th  day  of  February,  1888, 
the  said  William  Doe  paid  to  the  said  J.  J.  Roe  out  of  his  own  money 
solely,  and  none  other,  and  for  his  own  use  and  benefit,  the  said  pur- 
chase price  oi  five  hundred  dollars  {%50O),  but  took  the  title  of  said  lot 
in  the  name  of  the  defendant,  Joseph  Doe,  in  whose  name  it  has  ever 
since  stood;  that  after  the  signing  of  said  deed  of  conveyance  by  the 
said  J.  J.  Roe  the  said  deed  was  delivered  to  the  said  William  Doe 
who  thereafter  filed  said  deed  for  record  in  the  office  of  the  county 
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clerk  and  recorder  of  said  Leiuis  and  Clarke  county,  state  of  Montana^ 
and  out  of  his  own  money,  and  none  other,  paid  the  fee  for  recording 
said  deed;  that  the  said  deed  of  conveyance  was  recorded  in  book 
eleven  (^11)  of  Deeds,  on  page  number  34-1,  in  the  office  of  the  county 
clerk  and  recorder  of  said  Lezcls  and  Clarke  county,  state  oi  Montana, 
and  that  a  true  copy  thereof  is  hereto  annexed,  marked  "Exhibit  ^," 
and  herewith  made  a  part  of  this  complaint. 

7.  That  although,  as  hereinbefore  set  forth,  the  title  to  the  said 
property  is  and  has  been  in  the  name  of  the  said  defendant,  he,  the 
said  defendant,  y<?j'<?///  Doe^  held  the  same  in  trust  and  as  trustee  for 
the  said  William  Doe,  during  his  life-time,  and  ever  since  the  death 
of  said  William  Doe  has  held  the  same  in  trust  and  as  trustee  for  the 
estate  and  heirs  of  said  Willia?n  Doe. 

8.  That  commencing  from  the  date  of  the  purchase  of  said  lot  as 
aforesaid,  to  wit,  the  17th  day  of  February,  j888,  and  down  to  the 
time  of  his  death,  the  said  William  Doe  was  in  the  actual,  continuous, 
open  and  notorious  possession  of  the  said  lot,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances  thereunto 
belonging  or  in  any  way  appertaining,  and  that  during  said  period 
of  time  neither  of  the  said  defendants  made  any  claim  to  said  lot 
and  building  or  any  part  thereof. 

9.  That  after  the  said  date  of  purchase,  namely,  the  17th  day  of 
February,  1888,  and  during  the  summer  of  said  year  1S88,  the  said 
William  Doe  desired  to  erect  a  stone  and  brick  building  upon  said 
lot,  and  not  having  sufficient  money  entirely  to  pay  for  the  comple- 
tion of  the  building  in  the  course  of  construction  upon  said  lot,  bor- 
rowed the  sum  oi  one  thousand  iS.o\\2iX%{%l, 000^,  from  one  Samuel  Short, 
wherewith  to  pay  for  the  completion  of  said  building,  and  did,  during 
said  summer,  erect  said  building  upon  said  lot,  at  a  total  cost  of  over 
%lf.,000,  which  said  building  was  and  is  a  substantial  two-'&\.oxy  stone  and 
brick  structure,  built  upon  a  stone  foundation  and  is  firmly  afifixed, 
attached  to  and  a  part  of  said  lot,  and  thereupon  the  said  defendants, 
Joseph  Doe  and  his  wife,  Flora  Doe,  for  the  purpose  of  securing  the 
payment  of  said  sum  of  one  thousand  (^ioWdiX?,  to  said  Samuel  Short,  and 
in  compliance  with  the  directions  of  said  William  Doe,  who  had  there- 
tofore requested  the  execution  of  said  note  and  mortgage  by  them, 
because  said  lot  and  the  legal  title  thereto  stood  in  the  name  of  said 
Joseph  Doe  as  aforesaid,  did  make  a  certain  promissory  note  and 
mortgage;  that  said  mortgage  was  recorded  in  book  one  of  Mort- 
gages, on  page  numbered  196,  in  the  office  of  county  clerk  and 
recorder  of  said  Lewis  and  Clarke  county,  state  of  Montana,  and  that 
a  copy  thereof  is  hereto  attached,  marked  "Exhibit  B,"  and  here- 
with made  a  part  of  this  complaint;  that  the  entire  cost  of  said  build- 
ing was  paid  by  the  said  William  Doe  solely  out  of  his  own  money, 
and  none  other,  and  without  any  aid  or  assistance  from  the  said 
defendants  or  either  of  them. 

10.  That  the  said  William  Doe,  upon  the  completion  of  said  build- 
ing, rented  the  same  for  his  own  benefit,  and  at  all  times  thereafter 
and  down  to  the  date  of  his  death  collected  the  rents  therefrom  and 
appropriated  the  same  to  his  own  use;  that  he  paid  all  the  city,  county 
and   state  taxes  on  said  lot  and  building,  all  the  insurance  thereon, 
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all  the  water  rent  as  well  as  all  the  costs  of  repairs  and  the  entire 
expense  of  maintenance  thereof  solely  from  his  own  money,  and  none 
other,  and  also  paid  the  interest  and  the  principal  of  said  note  and 
mortgage  from  his  own  money  solely  and  without  any  aid  or  assist- 
ance whatsoever  of  the  said  defendants  or  either  of  them,  and  at  all 
times  after  said  17th  day  of  February,  iS88,  and  down  to  the  date  of 
his  death,  exercised  full  and  complete  control  and  dominion  over 
said  lot  and  building,  without  any  remonstrance  or  hindrance  from 
said  defendants  or  either  of  them. 

11.  That  after  the  death  of  said  William  Doe  as  aforesaid,  and  at 
all  times  after  the  inssuance  of  letters  of  administration  to  plaintiff 
as  aforesaid,  she,  the  said  Lizzie  Doe,  as  administratrix  aforesaid, 
took  possession  of  and  exercised  the  full  control,  possession  and 
dominion  over  said  lot  and  building  until  the  13th  day  of  August, 
ig02,  when  said  defendants  forcibly  entered  said  premises  and  took 
possession  thereof,  and  since  said  date  have  remained  in  the  posses- 
sion of  said  lot  and  building. 

12.  That  after  the  issuance  of  letters  of  administration  to  plaintiff 
as  aforesaid,  and  prior  to  the  commencement  of  this  action,  plaintiff 
demanded  of  said  defendants  the  possession  of  said  lot  and  building 
and  the  execution  to  her,  as  administratrix  aforesaid,  of  a  deed  of 
conveyance  of  said  premises,  but  that  said  defendants  and  each  of 
them  refused  and  still  refuse  so  to  do. 

Wherefore  plaintiff  prays  judgment  against  said  defendants: 
That  the  plaintiff  be  adjudged  to  be  the  owner  of  and  entitled  to 
the  possession  of  said  property,  that  the  defendants  hold  the  same 
in  trust  for  plaintiff,  and  that  said  defendants  be  required  to  execute 
a  proper  deed  of  conveyance  of  the  legal  title  to  said  property  and 
to  surrender  up  possession  of  said  lot,  building  and  premises  to  plain- 
tiff, or  for  such  other  and  further  relief  as  to  the  court  may  seem 
just  and  equitable  in  the  premises,  and  for  costs  of  suit. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
(^Verification.') 

(3)  Where  Funds  for  Improvements  were  Furnished  by 
Plaintiff  Under  an  Agreement  with  Defendant. 

Form  No.  20098. 

(Precedent  in  Curd  v.  Brown,  148  Mo.  86.)' 

[(Title  of  court  and  cause  as  in  Form  No.  5931.)]^ 

Plaintiff  says  that  on  the  26th  day  of  February,  i891,  Susie  E.  Curd, 
his  wife,  departed  this  life,  seised,  subject  to  right  of  plaintiff  here- 
inafter stated,  of  the  following  land  in  Grundy  county,  Missouri,  to 
wit:  All  of  that  part  of  block  number /icar  va  James R.  Merrill's 
Second  Addition  to  the  town  of  Trenton,  in  said  county,  described  in 
the  following  metes  and  bounds,  to  wit:  commencing  at  the  south- 
west corner  of  said  block,  thence  east  one  hundred  feet,  thence  north 

1.  The  evidence  in  this  case  failed  2.  The  matter  to  be  supplied  within 
to  establish  the  trust,  [  ]  will  not  be  found  in  the  reported  case. 
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one  hundred  feet,  thence  west  one  hundred  teet,  thence  south  one 
hundred  feet  to  the  place  of  beginning. 

The  said  premises  were  purchased  by  said  Susie  E.  Curd  and  the 
plaintiff  on  the /rj/ day  of  f^^/^^^r,  i877.  That  at  the  time  thereof, 
said  Susie  E.  Curd  pa.\d  of  the  purchase  price  the  sum  ol  one  hundred 
dollars,  and  this  plaintiff  the  sum  of  eight  hundred  and  fifty  (\o\\2iX%. 
That  at  the  time  of  said  purchase  said  premises  were  unimproved, 
except  a  small  house  thereon  of  the  value  of  two  hundred  and  fifty 
dollars.  That  it  was  agreed  between  plaintiff  and  his  deceased  wife 
at  the  time  of  said  purchase  and  at  other  times  during  her  life  that 
plaintiff,  with  his  own  money  and  means,  should  make  certain 
improvements  on  said  premises;  that  they  should  reside  thereon  as  a 
home  from  the  date  of  the  purchase  aforesaid  until  death  of  plaintiffs 
wife  as  aforesaid.  That  the  money  so  invested  by  plaintiff  in  the 
improvement  of  said  premises  should,  in  case  of  a  sale  thereof,  be 
repaid  to  him,  and  then  the  amount  so  paid  as  the  purchase  price 
thereof  by  each,  plaintiff  and  his  wife,  repaid  to  them  if  sufficient 
was  realized  from  the  sale  thereof,  if  not  they  should  each  suffer 
such  loss  as  the  amount  invested  by  them  bore  to  the  amount 
received  from  the  sale  thereof,  and  if  a  profit  was  realized  from  the 
sale  thereof,  after  paying  plaintiff  for  the  sum  so  invested  in  the 
improvement  as  aforesaid,  the  same  should  be  apportioned  and 
divided  between  them  in  accordance  with  the  amount  they  had  so  paid 
in  the  purchase  thereof.  That  in  case  said  property  was  not  sold, 
they  should  own  the  same  and  have  title  thereto  and  rights  therein, 
in  accordance  with  the  amounts  so  invested  by  each  in  the  purchase 
thereof,  and  the  improvement  thereof.  Plaintiff  says  that  during 
the  life  of  his  wife  and  in  pursuance  of  said  agreement  with  her  con- 
sent and  direction,  plaintiff,  m  the  erection  of  a  house,  stone  and 
other  fences  thereon,  and  in  erecting  a  barn  and  making  other 
improvements  thereon,  expended  at  various  times  during  the  life  of 
his  wife  as  aforesaid  the  sum  of  two  thousand  dollars.  That  said 
property  is  now  of  the  value  of  about  three  thousand  dollars.  The 
plaintiff's  said  wife  left  surviving  at  her  death,  in  addition  to  plaintiff 
aforesaid,  her  mother,  Elizabeth  Mahan,a.\\(\  brothers,  Louis,  John  and 
Willie  Mahan,  and  Mary  Carson,  wife  of  John  Carson,  Amanda  Jenkins, 
wife  of  Samuel  Jenkins,  and  Jennie  Hamilton,  wife  of  C.  C.  Hamilton,  and 
one  niece,  this  defendant,  the  only  child  oi  Lucy  Brown,  wife  oi  Jack- 
son Broivn. 

That  plaintiff  has  purchased  and  now  owns  all  the  right,  title  and 
interest  of  each  of  said  heirs  above  mentioned  in  said  property, 
except  the  defendant,  who  is  a  minor,  and  therefore  unable  to  dis- 
pose of  any  interest  she  may  have  therein,  and  hence  the  necessity  of 
this  suit  to  determine  said  interest  and  right  of  defendant  and 
partition  said  property.  And  plaintiff  avers  the  fact  to  be  that  the 
defendant  is,  as  the  niece  of  said  Susie E.  Curd,  seised  of  one-eighth  of 
said  property  subject  to  the  rights  of  plaintiff  as  aforesaid,  and  this 
property  being,  as  plaintiff  avers,  not  susceptible  of  division,  he  prays 
that  the  appointment  of  commissioners  be  dispensed  with,  and  that 
the  said  premises  be  sold  and  out  of  the  proceeds  thereof  plaintiff 
be  first  paid  the  sum  so  expended  in  the  erection  and  improvement 
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of  said  property  as  aforesaid,  i.  e.  two  thousand  and  eight  hundred  and 
fifty  dollars,  and  that  the  remainder  of  the  proceeds  arising  from 
the  sale,  if  there  be  any,  be  divided  among  plaintiff  and  defendant 
according  to  their  respective  interests.  That  is,  that  plaintiff  may 
have  seven-eighths,  and  defendant  one-eighth  thereof,  and  that  the 
court  will  make  such  other  and  further  orders,  decrees  and  judg- 
ments in  the  premises  as  may  be  just  and  equitable. 
[(^Signature  of  attorney  as  in  Form  No.  5921.^]^ 

(4)  Where  Land  was  Conveyed  to  Defendant  Under  an  Agree- 
ment THAT  It  was  to  be  Held  in  Trust  for  Plaintiff. 
Form  No.  20099. 
(Precedent  in  Tyler  v.  Capehart,  125  N.  Car.  64.')* 
[(Commencement  as  in  Form  No.  5927. ^Y 

1.  That  on  or  before  April  2,  iS87,  the  plaintiff,  /ohn  E.  Tyler,  was 
the  owner  in  fee  simple  of  a  tract  of  land  which  was  devised  to  him 
by  his  father,  called  the  Home  Place,  where  the  said  plaintiff  then 
and  now  lives,  adjoining  the  lands  of  C.  M.  Raby,  J.  f.  Jillcott  and 
others,  also  the  Sally  Cox  land,  separated  from  the  last  named  by  the 
public  road  from  Roxobel  to  IVinton,  also  devised  in  said  will  to  said 
John  E.  Tyler,  and  containing  together  SJfO  acres  more  or  less. 

2.  That  on  that  day  John  E.  Tyler  and  his  wife  conveyed  the  said 
lands  to  W.  J.  Capehart  by  deed  duly  executed  and  registered  in 
Bertie  county  register  of  deeds'  office,  book  61,  page  JfSl. 

3.  That  when  the  deed  aforesaid  was  taken  by  the  said  Capehart 
he  promised  and  agreed  with  plaintiffs  to  have  and  to  hold  the  said 
land  in  trust  for  the  plaintiff  Martha  A.,  who  was  his  daughter,  for 
life,  and  then  to  the  other  plaintiffs,  her  children,  in  fee  simple,  and 
that  he  would  make  a  deed  to  them  accordingly,  reserving  only  the 
right  to  sell  enough  timber  from  the  said  land  to  pay  him  the  sum  of 
%l,m  of  debts  due  by  John  E.  Tyler  to  him  and  to  other  parties 
which  he  agreed  to  pay  for  him. 

4.  That  said  Capehart  died  in  March,  i895,  leaving  a  last  will  and 
testament,  in  which  the  defendants,  except  IV.  P.  Burrus  and  L.  R. 
Tyler,  were  named  as  executors  and  devisees,  respectively,  to  whom 
the  said  lands  passed  according  to  the  terms  of  the  will  charged  with 
the  trust  aforesaid. 

5.  That  Wm.  J.  Capehart  totally  failed  to  convey  the  said  land  to 
the  said  Martha  A.  and  her  children. 

6.  That  said  Capehart  sold  from  the  said  land  during  his  life  suf- 
ficient timber  from  said  lands  to  pay  the  debts  heretofore  named  in 
full  with  interest  thereon. 

Wherefore  they  pray  judgment  that  the  defendants  be  declared 
trustees  for  the  plaintiffs,  and  that  they  be  required  to  convey  said 
lands  to  the  plaintiff  Martha  A.  for  life,  and  to  the  feme  plaintiffs 
in  fee  simple.  Pruden,  Vann  6^  Pruden, 

Attorneys  for  the  Plaintiffs. 

[(  Verification^  ^ 

1.  The  matter  to  be  supplied  within  2.  No  objection  was  made  to  this 
[  ]  will  not  be  found  in  the  reported  complaint  and  judgment  was  rendered 
case.  by  consent. 

487  Volume  18. 


I 


20100.  TRUSTS  AND  TRUSTEES.  20100. 

(6)  Where  Trust  was  Raised  by  Will. 

Form  No.  20100. 
(Precedent  in  McCreary  v.  Robinson,  92  Tex.  409.)' 

\(jCommencement  as  in  Form  No.  693Jf.y]^ 

That  heretofore,  to  wit,  on  February  25,  i882,  one  Austin  Robinson^ 
then  living,  but  since  deceased,  being  the  owner  of  and  being  then 
seised  and  possessed  of  the  property  hereinafter  mentioned  and 
described,  made  and  published  his  last  will  and  testament,  a  copy  of 
which  is  hereto  attached,  marked  exhibit  "^4  "  and  made  a  part  of 
this  petition,  by  and  in  which  last  will  and  testament  the  said  Austin 
Robinson  willed,  devised  and  bequeathed  unto  the  defendant  Sallie 
McCreary,  wife  of  the  defendant  Joe  S.  McCreary,  charged  with  the 
uses,  purposes  and  trusts  hereinafter  mentioned,  his,  the  said  Austin 
Robinson's,  plantation  on  the  east  side  of  the  Brazos  river,  in  Falls 
county,  Texas,  on  the  old  river,  known  as  his  compromise  place,  the 
same  being  a  tract  of  z}oo\x\.  five  hundred  Sicvts  of  land  allotted  to  said 
Austin  Robinson  in  a  partition  with  James  S.  Jones  of  a  tract  they  had 
bought  from  a  Mrs.  Huckings,  and  all  his,  the  said  Austin  Robinsons, 
land  on  the  W.  side  of  the  Brazos  river,  in  Falls  county,  Texas,  con- 
sisting of  two  tracts  of  land  that  said  Austin  Robinson  inherited  from 
the  Jones  estate,  and  containing  four  hu?idred  acres  and  six  hundred 
and  forty  acres  respectively,  said  three  tracts  of  land  being  described 
in  exhibit  "^B"  hereto  attached  and  made  a  part  of  this  petition, 
and  directed  in  said  will  that  said  three  tracts  of  land  be  delivered 
up  to  said  Sallie  McCreary  by  his  executrix  therein  appointed  at  his, 
the  said  Austin  Robinsons,  death;  that  in  and  by  his  said  will  and 
testament,  the  said  Austin  devised  and  bequeathed  to  the  defendant 
Sallie  McCreary  an  estate  in  remainder  after  the  death  of  his,  the 
said  Austin  Robinson's,  wife,  Mrs.  Sallie  Robinson,  in  and  to  five  hundred 
acres  of  land  on  the  E.  side  of  the  Brazos  river.  Falls  county,  Texas, 
off  of  the  end  of  the  Montogomery  one-fourth  of  a  league,  the  E,  line 
of  said  five  hundred  acres  tract  to  run  across  said  Montgomery  from 
N,  to  S.  line  and  at  right  angles  with  them,  but  provided  in  said  will, 
however,  that  as  to  said  last  mentioned  tract  of  five  hundred  acres 
of  land,  he  only  bequeathed  the  remainder  after  fully  satisfying 
the  life  estate  in  said  five  hundred  acres  tract  bequeathed  to  his,  the 
said  Austin  Robinson's,  wife,  the  said  Mrs.  Sallie  Robinson,  in  and  to 
the  same,  the  said  Austin  Robinson  having  in  said  will  given  and 
bequeated  to  his  said  wife  a  life  estate  in  saidyfz;^  hundred diCre.?,  tract 
of  land;  that  by  the  terms  and  conditions  of  the  said  last  will  and 
testament,  so  bequeathing  said  property  to  said  Sallie  McCreary^ 
the  said  Austin  Robinson  provided  and  directed  that  said  lands  so 
bequeathed  and  devised  to  the  said  Sallie  McCreary  were  to  be  held 
in  trust  by  the  said  Sallie  McCreary  for  the  following  uses  and  pur- 
poses among  others:  i.  She  was  to  have  possession,  use  and  enjoy- 
ment of  the  rents  and  profits  of  said  first  described  three  tracts, 

1.  An  order  was  made  adjudging  2.  The  matter  to  be  supplied  within 
the  payment  of  an  allowance  to  plain-  [  ]  will  not  be  found  in  the  reported 
ti£F.  case. 
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after  his,  the  said  Austin  Robinson's,  death,  and  of  the  said  five  hun- 
dred acres  tract  after  the  death  of  his  said  wife,  for  the  support  and 
maintenance  of  herself,  the  said  Sallie  McCreary,  her  children,  and 
this  plaintiff,  the  brother  of  said  Austin  Robinson  and  the  father  of 
defendant  Sallie  McCreary  during  his  life.  2.  That  the  said  Sallie 
McCreary  should,  during  the  life  of  this  plaintiff,  out  of  the  rents 
and  profits  of  said  land,  maintain  this  plaintiff  with  the  comforts  and 
necessaries  of  life,  whereby  said  Austin  Robinson  charged  all  the 
estate  so  devised  to  said  Sallie  McCreary  in  and  to  said  land,  and 
the  rents,  issues  and  profits  arising  therefrom,  with  the  maintenance 
and  support  of  this  plaintiff  during  his  natural  life,  and  the  furnish- 
ing and  providing  of  this  plaintiff,  during  his  said  natural  life,  with 
the  necessaries  and  comforts  of  life.  3.  That  after  the  making  and 
publication  of  said  last  will  and  testament  as  aforesaid,  on,  to  wit, 
the  7th  day  of  August,  i897,  the  said  Austin  Robinson  died  in  Ralls 
county,  Texas,  seised  and  possessed  of  all  of  said  property  so  devised 
to  the  said  Sallie  McCreary,  whereby  all  said  property  descended  to 
and  became  vested  in  said  Sallie  McCreary,  charged,  as  aforesaid, 
with  the  maintenance  and  support  of  this  plaintiff  and  his  right  to 
the  necessaries  and  comforts  of  life  out  of  the  same  and  out  of  the 
rents,  issues  and  profits  from  the  same  during  the  term  of  his  natural 
life.  4.  That  after  the  death  of  said  Austin  Robinson,  as  aforesaid, 
said  will  was  duly  filed  for  probate  in  the  County  Court  of  Falls 
county,  Texas,  and  by  decree  and  judgment  of  said  court,  of  date 
day  of  October,  iS97,  said  will  was  duly  established  and  pro- 
bated as  the  last  will  and  testament  of  said  Austin  Robinson,  and  said 
judgment  is  still  in  force,  and  said  will  stands  probated  as  the  last  will 
and  testament  of  the  said  Austin  Robinsoii.  5.  That  Mrs.  Sallie 
Robinson,  executrix  named  and  appointed  in  said  will  by  said  testa- 
tor, was,  by  the  said  judgment  of  said  court  probating  said  will  as 
aforesaid,  appointed  as  executrix   thereof  and  qualified  as   such  on 

the  day  of ,   i897;  that  said  executrix,  following  the 

direction  of  said  will,  has  long  since  turned  over  said  three  tracts  of 
land  first  described  atjove  to  the  said  Sallie  McCreary,  and  said  Sallie 
McCreary  is  now  in  full  possession  thereof,  and  she  and  her  co-defend- 
ants have  received  and  converted  to  their  own  use  and  benefit  and 
now  have  and  hold  all  the  rents,  issues  and  profits  from  said  land 
for  the  year  \W7,  amounting  in  the  aggregate  to  the  sum  of  three 
thousand  dollars;  that  said  Sallie  McCreary  took  and  received  and 
now  holds  said  lands  under  and  by  virtue  of  said  last  will  and  testa- 
ment, and  she  and  her  said  husband  received  and  now  hold  said  rents, 
issues  and  profits  under  and  by  virtue  of  said  last  will  and  testa- 
ment, and  all  of  said  property  in  their  hands  is  now  charged  with 
the  maintenance  and  support  of  this  plaintiff  and  with  his  right 
under  said  will  to  the  comforts  and  necessaries  of  life,  and  for  which 
plaintiff  has  a  lien  upon  and  charge  against  all  of  said  property; 
that  the  wife  of  said  Austin  Robinson  is  still  living,  and  said  Sallie 
McCreary  has  come  into  possession  of  s^Xdifive  hundred  ^.ox fa  tract  of 
land  above  described. 

That  although  said  defendants  are  in  possession  of  the  estate  thus 
devised  as  aforesaid  and  which  is  charged,  as  aforesaid,  with  the 
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maintenance  and  support  of  this  plaintiff  and  with  the  right  on  his 
part  out  of  the  rents,  issues  and  profits  arising  from  said  lands  to  the 
necessaries  and  comforts  of  life,  and  although  the  plaintiff  is  in  penury, 
want  and  distress,  and  has  requested  and  demanded  that  defendants 
provide  for  his  maintenance  and  support,  defendants  have  refused 
and  still  refuse  to  do  so,  to  plaintiff's  damage  one  thousand  doWsiVS. 

That  plaintiff  is  aged  and  infirm,  being  now  72  years  of  age,  is 
feeble  in  health,  and  often  requires,  in  addition  to  other  necessaries 
and  comforts  of  life,  a  physician  to  attend  him  in  his  illness  and 
a  nurse  to  nurse  and  care  for  him;  and  that  his  maintenance  and 
support  and  the  necessaries  and  comforts  of  life  devised  to  and  pro- 
vided for  him  in  said  will,  in  which  are  a  charge  upon  and  a  lien 
against  said  property  as  aforesaid,  are  reasonably  worth  and  will  cost 
the  sum  of  ^150  per  month,  and  that  the  probable  continuance  of 

plaintiff's  life  from  this  date  is  a  period  of  not  less  than years; 

that  nothing  has  been  paid  to  him  by  said  defendants  since  the  death 
of  his  said  brother,  the  testator,  Austin  Robinson;  that  he  has  no 
other  means  of  support,  that  he  is  old,  infirm  and  feeble,  and  unable 
to  make  and  provide  a  maintenance  and  support  for  himself  by  his 
own  exertion;  that  the  defendants  are  in  possession  of  property  out 
of  which  he  is  entitled  to  his  maintenance  and  support  and  to  the 
comforts  and  necessaries  of  life;  that  he  is  now  without  means,  funds, 
or  credit,  and,  unless  this  court  make  provision  by  an  order  herein 
for  his  maintenance  and  support  pending  this  suit,  plaintiff  will  be  in 
actual  want  and  distress  in  his  old  age  and  infirmity  and  suffer  for 
the  actual  necessaries  of  life,  and  be  cast  upon  and  have  to  rely  upon 
the  charities  of  his  neighbors  for  actual  necessaries  of  life. 

Plaintiff  represents  unto  the  court  that  heretofore,  to  wit,  on  the 
1st  day  of  December,  i897,  the  parties  hereto  desiring  to  submit  to 
arbitration  certain  differences  arising  from  and  growing  out  of  the 
above  mentioned  last  will  and  testament  of  Austin  Robinson,  relative 
to  the  amount  to  be  paid  by  the  said  Sa//ie  McCreary  to  the  plaintiff 
herein  annually  for  the  comforts  and  necessaries  of  life,  as  provided 
in  said  will,  and  as  to  when,  how  and  where  the  same  was  to  be  paid, 
they,  the  said  plaintiff  and  the  said  defendants,  did  enter  into  a 
written  agreement,  duly  signed  and  executed,  as  provided  by  the 
statute  in  such  case  made  and  provided,  whereby  the  said  parties  did 
submit  said  differences  and  matters  in  the  dispute  to  the  arbitration 
of  T.  S.  Clark,  chosen  by  the  plaintiff  herein,  and  W.  L.  Patillo, 
chosen  by  the  defendants  herein,  Sallie  McCreary,  joined  by  her 
husband,  Joe  S.  McCreary,  the  other  defendant  herein;  that  said 
arbitrators,  in  pursuance  of  said  agreement,  did  afterwards,  on  the 
same  day,  assemble  and  proceed  to  hear  said  cause  submitted 
to  them  as  aforesaid,  and  afterwards  did  make  their  award  in  writing 
to  the  effect  that  the  said  defendant,  Sallie  McCreary,  should  pay  to 
the  plaintiff  herein  during  his  natural  life  the  sum  oi  fifty  dollars  per 
month  from  the  7th  day  of  August,  i897,  for  the  comforts  and 
necessaries  of  life  as  provided  for  in  the  last  will  and  testament 
of  said  Austin  Robinson,  deceased,  the  same  to  be  paid  quarterly  in 
advance;  that  the  amount  due  on  the  7th  day  of  December,  iS97,  to 
wit,   the  sum  of  two  hundred  dollars,   should  be  paid  at  said  time, 
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together  with  the  further  sura  of  one  hundred  and  fifty  dollars,  the 
same  being  the  first  quarterly  payment  as  above  provided,  a  copy  of 
which  said  agreement  and  award  is  hereto  attached  marked  exhibits 
•'-5"  and  "  C,"  respectively,  and  made  a  part  hereof  for  all  pur- 
poses; that  defendants  have  repudiated  their  said  agreement  to 
submit  said  matters  to  arbitration  and  have  refused  to  comply  with 
or  be  bound  by  the  award  of  said  arbitrators. 

Wherefore,  plaintiff  prays  and  sues  that  said  defendants  be  cited 
as  the  law  directs,  that  necessary  notice  be  given,  and  that  a  pre- 
liminary order  be  entered  directing  that  some  adequate  sum  be  paid 
plaintiff  by  defendants  for  his  maintenance  and  support  pending  this 
litigation,  and  that  defendants  be  compelled  by  process  of  this  court 
to  pay  same  to  plaintiff  in  such  sums  and  at  such  times  as  this 
court  may  direct;  that  the  award  of  such  arbitrators  be  made  the 
judgment  of  this  court,  with  a  lien  or  charge  on  the  property 
devised  to  defendant  Sallie  McCreary\  to  secure  the  payment  of  same, 
or  in  the  alternative,  if  this  for  any  reason  cannot  be  done,  that  on 
final  trial  hereof  the  amount  to  be  paid  by  defendants  under  said  will 
and  the  time  of  said  payment  be  fixed  and  determined;  that  he  have 
judgment  for  such  sum,  and  for  such  other  sum  as  may  be  found  just 
and  reasonable  for  his  maintenance  and  support  since  the  death  of 
said  testator  to  this  date,  and  that  said  sums  be  decreed  to  be  a  lien 
upon  and  charge  against  said  property,  for  costs  of  suit  and  for 
general  and  special  relief,  etc. 

[(^Signature as  in  Form  No.  BdSJf.y^ 

(6)  Where  Funds  were  Given  to  Defendant  to  Hold  in  Trust 

FOR  Plaintiff. 

Form  No.  2  o  i  o  i . 

(Precedent  in  Reyburn  v.  Bakewell,  88  Mo.  App.  640.)* 

\{^Title  of  court  and  cause  as  in  For7}i  No.  5921. y^ 

Plaintiff  states  that  on  or  about  the  t^venty-eighth  day  of  February^ 
iS98,  he  was,  by  the  Probate  Court  within  and  for  the  city  of  St. 
Louis,  appointed  administrator  of  the  estate  of  Mary  H.  Reyburn^ 
deceased;  that  he  duly  qualified,  and  is  now  acting, as  such  adminis- 
trator. 

Plaintiff,  for  this   cause   of   action,  states   that  on  or  about  the 

day  of  ,  i89J,  at  the  city  of  St.  Louis,  the  defendant 

received  from  the  plaintiff's  intestate,  the  said  Mary  H.  Reyburn, 
during  her  lifetime,  the  sum  oi  nine  hundred  ajid five  (\o\\a.vs,  to  and 
for  the  use  of  her,  the  said  Maty  H.  Reyburn;  that  on  or  about  the 
first  day  of  March,  i898,  and  before  the  commencement  of  this 
action,  the  plaintiff  demanded  payment  thereof  from  the  defendant; 
but  that  he,  the  said  defendant,  has  paid  no  part  of  the  same. 

Wherefore  he  prays  judgment  against  the  defendant  for  the  said 
sum  oi  nine  hundred  and  five  dollsLTS,  with  interest  thereon  from  the 
first  day  of  March,  i898,  and  for  his  costs  herein. 

[{Sig/iature  as  in  Form  No.  5921.  y^ 

1.  The  matter  to  be  supplied  within  2.  Upon  the  evidence,  judgment  was 
[]  will  not  be  found  in  the  reported  case,     rendered  for  the  defendant. 
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b.  By  Executor  to  Carry  Trust  Into  Execution. 

Form  No.  20102. 
(Curt.  Eq.  Prec.  73.) 

(Commencement  as  in  usual  form.') 

Humbly  complaining  showeth  unto  your  honors  your  oxdXox  John 
Doe.,  of  (stating place),  executor  of  the  will  and  codicils  oi  Jane  Roe, 
late  of  (stating  place),  deceased,  and  also  a  trustee,  devisee  and 
legatee  named  in  the  said  will  and  codicils,  that  the  said  Jane  Roe,  at 
the  several  times  of  making  her  will  and  codicils  hereinafter  men- 
tioned, and  at  the  time  of  her  death,  was  seised  or  entitled  in  fee 
simple  of  or  to  divers  messuages,  lands,  tenements  and  heredita- 
ments of  considerable  yearly  value  in  the  several  counties  of  (naming 
them);  and  being  so  seised  or  entitled  and  also  possessed  of  con- 
siderable personal  estate,  the  said  Jane  Roe,  on  or  about  (stating 
time),  made  her  last  will  and  testament  in  writing,  and  which  was 
duly  signed  and  published  by  her  and  attested  in  such  manner  as 
by  law  is  required  for  devising  real  estates,  and  thereby,  after  giving 
divers  pecuniary  and  specific  legacies  and  divers  annuities,  the  said 
testatrix  gave  and  devised  unto  your  orator  all  (stating  the  substance 
of  tht  will).  And  the  said  testatrix  afterwards,  on  or  about  (stating 
time),  made  a  codicil  to  her  said  will,  which  was  duly  signed  and 
published  by  her  and  attested  as  by  law  is  required  for  devising  real 
estates,  and  thereby  gave,  etc.,  and  in  all  other  respects  she  thereby 
confirmed  her  said  will  and  all  other  codicils  by  her  theretofore  made, 
as  by  the  said  will  and  the  said  several  codicils  thereto  or  the  pro- 
bate thereof,  to  which  your  orator  craves  leave  to  refer,  when 
produced  will  appear.  And  your  orator  further  showeth  unto  your 
honors  that  the  said  testatrix,  Jane  Roe,  departed  this  life  on  or 
about  (stating  time),  without  having  revoked  or  altered  her  said  will 
and  codicils,  save  as  such  will  is  revoked  or  altered  by  the  said 
codicils,  and  as  some  of  the  said  codicils  have  been  revoked  or 
altered  by  some  or  one  of  such  subsequent  codicils;  and  the  said 
testatrix  at  her  death  left  the  said  Julia  Smith,  formerly  Julia  Roe, 
and  the  said  Sarah  Roe,  her  cousins  and  co-heiresses  at  law.  And 
your  orator  being  by  the  said  codicil  of  the  tenth  day  of  June^ 
i890,  appointed  sole  executor  of  the  said  will  and  codicils,  hath  since 
her  death  duly  proved  the  said  last  will  and  codicils  in  the  proper 
court,  and  taken  upon  himself  the  execution  thereof.  And  your 
orator  further  showeth  unto  your  honors  that  the  said  testatrix  at 
the  time  of  her  death  was  possessed  of,  interested  in  and  entitled 
unto  considerable  personal  estate  and  effects,  and  (amongst  other 
things)  she  was  entitled  to  an  eighth  share  and  interest  in  a  certain 
copartnership  trade  or  business  of  a  tin-blower  and  tin-melter,  which 
was  carried  on  by  the  said  testatrix  and  certain  other  persons,  at  (stating 
place),  under  the  firm  of  Samuel  Short  and  Company,  in  which  the  said 
testatrix  had  some  share  of  the  capital,  and  which  was  a  profitable 
business,  and  by  the  articles  of  copartnership  under  which  the  said 
business  was  carried  on,  your  orator,  as  the  said  testatrix's  personal 
representative,  is  now  entitled  to  be  concerned  in  such  share  of  the 
business  for  the  benefit  of  the  said  testatrix's  estate;  and  she  was 
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also  possessed  of  or  entitled  to  certain  leasehold  estates  held  by  her 
for  the  remainder  of  certain  long  terms  of  years  determinable  on 
lives.  And  your  orator  further  showeth  that  he  hath  possessed  him- 
self of  some  parts  of  the  said  testatrix's  personal  estate,  and  hath 
discharged  her  funeral  expenses  and  some  of  her  debts  and  legacies, 
and  your  orator  hath  also,  so  far  as  he  hath  been  able,  entered  into 
possession  of  the  said  testatrix's  estates  which  she  was  seised  of  or 
entitled  to  at  the  times  when  she  made  her  said  will  and  codicils, 
and  which  consisted  of  {specifying  ihetti),  being  altogether  of  the 
yearly  value  of  '^1,000,  or  thereabouts,  besides  the  said  mansion- 
house,  and  besides  the  premises  which  by  the  said  codicil,  dated  the 
tenth  day  oi  June,  iS90,  are  devised  to  your  orator  for  his  own  use 
and  benefit;  and  your  orator  is  desirous  of  applying  the  said  testatrix's 
personal  estate  and  effects  (not  specially  bequeathed)  in  payment 
of  the  said  testatrix's  debts,  and  of  her  legacies  now  remaining 
unpaid,  and  of  the  annuities  bequeathed  by  the  said  will  and  codicils, 
so  far  as  the  same  will  extend,  and  of  paying  the  remainder  thereof 
out  of  the  rents  and  profits  of  the  said  real  estates,  and  of  applying 
the  whole  of  the  said  rents  and  profits  according  to  the  directions  of 
the  said  will  and  codicils,  as  in  justice  and  equity  ought  to  be  the 
case.  But  now  so  it  is,  may  it  please  your  honors,  that  the  said 
J^o/in  Smith  and  Julia,  his  wife,  Sarah  Roe,  and  William  Smith,  in  con- 
cert with  each  other,  make  various  objections  to  your  orator's  apply- 
ing the  said  personal  estate  and  the  rents  and  profits  of  the  said  real 
estate  according  to  the  directions  of  the  said  will  and  codicils.  And 
the  said  Johfi  Smith  and  Julia,  his  wife,  and  Sarah  Roe  sometimes 
allege  that  neither  the  said  will  nor  any  of  the  said  codicils  was  or  were 
duly  executed  and  attested  so  as  to  pass  real  estates,  and  that  the  said 
testatrix  was  not  of  sound  and  disposing  mind,  memory  and  under- 
standing at  the  several  and  respective  times  when  she  executed  the  said 
will  and  codicils.  Whereas  your  orator  charges  the  contrary  of  such 
pretenses  to  be  true,  and  that  the  said  testatrix's  real  estates  were 
well  devised  by  the  said  will  and  codicils  in  manner  hereinbefore 
stated;  and  the  said  defendants,  John  Smith  and  Julia,  his  wife, 
sometimes  pretend  that  by  virtue  of  the  said  testatrix's  will  they 
are  entitled  to  the  residue  of  the  said  testatrix's  personal  estate  not 
specifically  bequeathed,  including  all  her  leasehold  estates  after  pay- 
ment of  all  her  funeral  expenses  and  debts,  and  that  the  said  per- 
sonal estate  is  not  subject  to  the,  payment  of  the  several  legacies  and 
annuities  given  by  the  said  testatrix's  said  will  and  codicils,  but  is 
exempt  therefrom,  and  that  all  the  said  legacies  and  annuities  ought  to 
be  paid  out  of  the  rents  and  profits  of  the  said  testatrix's  real  estates. 
Whereas  your  orator  charges  the  contrary  of  such  pretenses  to  be 
true,  and  that  the  said  personal  estate  is  applicable  to  the  payment 
of  all  the  said  testatrix's  legacies  and  annuities,  after  satisfying  all 
her  funeral  expenses  and  debts;  and  the  ssixd^  John  Smith  diwd  Julia, 
his  wife,  are  desirous  that  your  orator,  as  the  personal  representative 
of  the  said  testatrix,  should,  by  means  of  the  said  testatrix's  share  of 
the  capital  employed  in  the  said  trade  or  business,  carry  on  the  said 
trade  or  business  for  the  benefit  of  them  and  of  the  said  testatrix's 
estate,  but  which  your  orator  cannot  safely  do  without  the  direction 
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and  indemnity  of  this  court;  and  the  said  John  Smith  alleges  that  he  is 
not  of  ability  to  maintain  and  educate  his  said  son,  William  Smith,  who 
is  tenant  in  tail  of  the  said  devised  estates,  subject  to  the  said  term  of 
100  years,  and  is  an  infant  of  the  age  of  ten  years,  or  thereabouts, 
and  he  therefore  claims  to  have  some  part  of  the  rents  and  profits 
of  the  said  premises  paid  to  him,  for  the  maintenance  and  education 
of  the  said  William  Smith;  and  your  orator,  under  the  circumstances 
aforesaid,  is  unable  to  administer  the  said  personal  estate  and  to 
execute  the  trusts  of  the  said  real  estates  without  the  directions  of 
this  honorable  court,  and  the  defendants  are  desirous  of  having  a 
person  appointed  by  this  court  to  receive  the  rents  and  profits  of  the 
said  real  estates  devised  as  aforesaid  by  the  said  fifth  codicil,  to 
which  your  orator  has  no  objection.  In  consideration  whereof,  and 
forasmuch  as  your  orator  can  only  have  adequate  relief  in  the 
premises  in  a  court  of  equity,  where  matters  of  this  nature  are 
properly  cognizable  and  relievable.  To  the  end,  therefore,  that  the 
said  defendants  may,  if  they  can,  show  why  your  orator  should  not 
have  the  relief  hereby  prayed,  and  may,  upon  their  several  and 
respective  corporal  oaths,  and  according  to  the  best  and  utmost  of 
their  several  and  respective  knowledge,  remembrance,  information 
and  belief,  full,  true,  direct  and  perfect  answer  make  to  such  of  the 
several  interrogatories  hereinafter  numbered  and  set  forth,  as  by  the 
note  hereunder  written  they  are  respectively  required  to  answer, 
that  is  to  say,  (^Here  insert  the  interrogatories). 

And  that  the  said  will  and  codicils  may  be  established,  and  that 
the  trusts  thereof  may  be  performed  and  carried  into  execution  by 
and  under  the  direction  of  this  court;  and  that  an  account  may  be 
taken  of  the  said  testatrix's  personal  estate  and  effects  not  specifi- 
cally bequeathed,  and  of  her  funeral  expenses  and  debts,  and  of  the 
legacies  and  annuities  bequeathed  by  the  said  will  and  codicils,  your 
orator  being  ready,  and  hereby  offering  to  account  for  all  such  parts 
of  the  said  personal  estate  as  have  been  possessed  by  him,  and  that 
the  said  personal  estate  may  be  applied  in  payment  of  the  said  funeral 
expenses,  debts,  legacies  and  annuities,  in  a  due  course  of  adminis- 
tration, and  that  the  clear  residue  (if  any)  of  the  said  personal  estate 
may  be  ascertained,  and  paid  to  the  said  defendants,  yi9i^«  Smith  and 
Julia,  his  wife,  in  her  right ;  and  in  case  it  shall  appear  that  the  said  per- 
sonal estate  not  specifically  bequeathed  is  not  sufficient  for  payment 
of  all  the  said  funeral  expenses,  debts,  legacies  and  annuities,  or  that 
any  parts  thereof  are  not  payable  out  of  such  personal  estate,  then 
that  proper  directions  may  be  given  for  payment  of  such  deficiency  or 
of  such  parts  thereof  as  are  not  payable  out  of  the  said  personal  estate 
according  to  the  trusts  of  the  said  term  of  100  years,  vested  in  your 
orator  as  aforesaid,  and  that  an  account  may  be  taken  of  the  rents 
and  profits  of  the  said  real  estates  comprised  in  the  said  term, 
received  by,  or  come  to  the  hands  of  your  orator,  and  that  the  same  may 
be  applied  according  to  the  trusts  of  the  said  term;  and  that  proper 
directions  may  be  given  touching  the  effects  specifically  bequeathed 
by  the  said  will  and  codicils  as  heirlooms,  and  that  proper  inventories 
may  be  made  thereof;  and  that  all  necessary  directions  may  be  given 
touching  the  application  of  a  sufficient  part  of  the  rents  and  profits 
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of  the  said  real  estates  to  the  maintenance  and  education  of  the  said 
William  Smith,  in  case  this  court  shall  be  of  opinion  that  any  allow- 
ance ought  to  be  made  for  that  purpose;  and  that  a  proper  person 
may  be  appointed  by  this  honorable  court  to  receive  the  rents  and 
profits  of  the  said  real  estates  devised  as  aforesaid  by  the  said  fifth 
codicil,  and  for  further  relief,  and  that  the  said  defendant  may  come 
to  a  fair  and  just  account  {stating  the  particular  relief  asked),  and  that 
your  orator  may  have  such  further  and  other  relief  in  the  premises 
as  the  nature  of  this  case  shall  require  and  to  your  honors  shall  seem 
meet  (or  that  your  orator  may  be  further  and  otherwise  relieved  in  the 
premises  according  to  equity  and  good  conscience). 

May  it  please  your  honors  to  grant  unto  your  orator  the  most 
gracious  writ  of  subpoena  of  the  state  of  (^naming  state,  or  of  the 
United  States  of  Atnerica),  to  be  directed  to  the  said  Johfi  Smith,  and 
the  rest  of  the  confederates  when  discovered,  thereby  commanding 
them  and  every  of  them  at  a  certain  day  and  under  a  certain  pain 
therein  to  be  specified  (or  therein  to  be  inserted),  personally  to  be  and 
appear  before  your  honors  in  this  honorable  court,  and  then  and 
there  to  answer  all  and  singular  the  premises,  and  to  stand  to,  per- 
form and  abide  such  order  and  decree  therein  as  to  your  honors 
shall  seem  meet  (or  shall  seem  agreeable  to  equity  and  good  conscience), 
and  your  orator  shall  ever  pray, 

{^Signatures  and  verification. ) 


e.  By  Husband  and  Wife  for  Payment  of  Legacy  Bequeathed  to  Her, 
Claiming  Also  a  Share  of  the  Testatrix's  Residuary  Estate  Under 
a  Bequest  Thereof  in  Trust  for  Her  Relations. 

Form  No.  20103. 
(Curt.  Eq.  Prec.  68.) 

(^Adaress  as  in  usual  form.) 

Humbly  complaining  show  unto  your  honors  your  orator  and  oratrix 
John  Doe,  of  {stating  place),  and  Jane,  his  wife,  late  Jane  Roe,  spinster, 
that  Ruth  Roe,  late  of  {stating place),  widow,  deceased,  being  possessed 
ofvery  considerable  personal  estate,  did,  on  or  about  {stating  time),  duly 
make  and  publish  her  last  will  and  testament  in  writing,  and  thereby, 
after  giving  divers  other  pecuniary  legacies,  gave  unto  your  oratrix, 
by  her  then  name  and  description  oi  Jane  Roe,  the  sum  of  %500  to  be 
paid  to  her  at  her  age  of  twenty-one  years  or  day  of  marriage  which 
should  first  happen.  And  as  to  her  shop  stock  in  trade  and  utensils 
thereunto  belonging,  goods,  plate  and  furniture,  which  should  be  in 
or  about  her  house  at  the  time  of  her  death,  together  with  her  wear- 
ing apparel  of  all  sorts,  and  all  and  every  sum  and  sums  of  money, 
debts  by  specialty,  or  otherwise,  and  all  moneys  invested  in  any  of 
the  public  funds  or  government  securities,  and  all  other  the  residue  of 
her  personal  estate  whereof  she  should  be  possessed,  interested  or 
entitled  to,  the  said  testatrix  gave  and  bequeathed  the  same  to  her 
\iXO\htx,  Richard  Roe,  in  trust,  to  pay,  apply  and  dispose  thereof  unto 
and    among    every    of    her    relations    at    such    times   and  in    such 
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manner  and  proportions  as  he  in  his  discretion  should  judge  most 
proper,  without  having  any  regard  to  the  legacies  by  her 
thereinbefore  specially  given,  and  the  said  testatrix  nominated  and 
appointed  the  said  Richard  Roe  sole  executor  of  her  said  will,  as  by 
the  said  will  or  the  probate  thereof,  whereunto  your  orator  and 
oratrix  for  their  greater  certainty  crave  leave  to  refer,  when  the  same 
shall  be  produced,  to  this  honorable  court  will  appear.  And  your 
orator  and  oratrix  further  show  unto  your  honors  that  on  or  about 
{stating  time)^  the  said  testatrix  departed  this  life  without  altering  or 
revoking  her  said  will,  whereupon  the  said  Richard  Roe  duly  proved 
the  same  in  the  proper  court  and  took  upon  himself  the  execution 
thereof,  and  by  virtue  thereof  possessed  himself  of  all  the  personal 
estate  and  effects  of  the  said  testatrix  to  a  very  considerable  amount, 
and  much  more  than  sufficient  to  answer  and  satisfy  all  her  just 
debts,  funeral  and  testamentary  expenses  and  legacies.  And  your 
orator  and  oratrix  show  unto  your  honors  that  some  time  after  the 
decease  of  the  said  testatrix,  (that  is  to  say)  on  or  about  {stating 
time),  they,  your  orator  and  oratrix,  intermarried  together,  whereby 
your  orator,  in  right  of  your  oratrix,  became  well  entitled  to  the  said 
legacy  of  %500.  And  your  orator  and  oratrix  further  show  that  your 
oratrix  is  the  niece  of  the  said  testatrix,  and  your  orator,  in  right  of 
your  oratrix  as  such  relation,  also  became  entitled  to  some  part,  share 
and  proportion  of  the  residue  of  the  said  testatrix's  personal  estate 
so  bequeathed  to  the  said  Richard  Roe,  upon  trust  as  aforesaid.  And 
your  orator  and  oratrix  are  advised  that  such  only  of  the  relations 
of  the  said  testatrix  are  entitled  to  shares  in  such  residue  as  are 
capable  of  taking  under  the  statutes  of  distributions  of  intestate's 
effects.  And  your  orator  and  oratrix  further  show  unto  your  honors 
that  they  have  frequently  and  in  a  friendly  manner  applied  unto  the 
s,a.\d  Richard  Roe  and  requested  him  to  pay  and  satisfy  unto  your 
orator  the  said  legacy  of  %500,  together  with  lawful  interest  for  the 
same,  from  the  time  of  your  orator  and  oratrix's  said  marriage,  and 
also  to  come  to  a  fair  and  just  account  for  and  in  respect  of  the 
personal  estate  and  effects  of  the  said  testatrix  which  have  been 
received  by  him,  the  said  Richard  Roe,  or  by  any  other  person  or  per- 
sons by  his  order  and  for  his  use,  and  to  pay  and  apply  such  personal 
estate  in  a  course  of  administration,  and  to  dispose  of  the  clear 
residue  or  surplus  thereof  agreeably  to  the  intention  of  the  said 
testatrix  in  and  by  her  said  will  expressed  and  declared.  And  your 
orator  and  oratrix  well  hoped  that  such  their  reasonable  requests 
would  have  been  complied  with  as  in  justice  and  equity  they  ought 
to  have  been.  But  now  so  it  is,  may  it  please  your  honors,  that  the 
said  Richard  Roe,  combining  and  confederating  with  divers  persons 
(or  if  there  are  several  defendants,  then  thus:  "  combining  and  confed- 
erating with  Samuel  Short  2inCi  William  West,  and  with  divers  other 
^tvions,"  or,  ^^  thQ  sa\d  Richard  Roe  dind  the  said  Sa?nuel  Short,  com- 
bining and  confederating  together  with  divers  persons"),  at  present 
unknown  to  your  orator,  whose  names  when  discovered  your  orator 
prays  he  may  be  at  liberty  to  insert  herein  with  apt  words  to  charge 
them  as  parties  defendants  hereto,  and  contriving  how  to  wrong  and 
injure  your  orator  m  the  premises,  he,  the  said  Richard  Roe,  absolutely 
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refuses  to  comply  with  such  your  orator  and  oratrix's  just  and 
reasonable  requests  aforesaid,  sometimes  pretending  that  the  said 
testatrix' never  made  and  executed  her  last  will  and  testament  of 
Such  date,  purport  and  effect  as  is  hereinbefore  mentioned  and  set 
forth,  and  that  therefore  he,  the  said  defendant,  as  the  only  next  of 
kin  of  the  said  testatrix,  is  entitled  to  the  whole  of  her  personal 
estate  and  effects.  Whereas  your  orator  and  oratrix  expressly 
charge  the  contrary  of  such  pretenses  to  be  true,  and  that  the  said 
testatrix  in  her  lifetime  did  duly  make  and  execute  her  last  will  and 
testament  in  writing  of  such  date,  purport  and  effect  as  is  herein- 
before mentioned  and  set  forth,  and  that  by  virtue  thereof  your 
orator  is  now  become  well  entitled  in  right  of  your  oratrix  to  the  said 
legacy  of  %500,  and  also  to  some  part,  share  or  proportion  of  the 
residue  of  the  said  personal  estate  of  the  said  testatrix  after  payment 
and  satisfaction  of  her  just  debts,  funeral  and  testamentary  expenses 
and  legacies,  and  so  the  said  defendant  at  other  times  admits  the 
truth  to  be.  But  then  he  pretends  that  the  personal  estate  and 
effects  of  the  said  testatrix  which  have  come  to  his  hands,  custody 
or  power  were  very  small  and  inconsiderable,  and  not  more  than 
sufficient  to  answer  and  satisfy  her  just  debts  and  funeral  and  testa- 
mientary  expenses.  Whereas  your  oratrix  and  orator  expressly 
charge  that  the  personal  estate  and  effects  of  the  said  testatrix  which 
have  come  to  the  hands,  custody  or  power  of  the  said  defendant  are 
of  very  considerable  value,  and  not  only  sufficient  to  answer  and 
satisfy  all  the  just  debts,  legacies  and  funeral  and  testamentary 
expenses  of  the  said  testatrix,  but  also  to  afford  a  considerable 
residue  to  be  applied  and  disposed  of  amongst  her  relations,  and  so 
it  would  appear  if  the  said  defendant  would  set  forth  a  full,  true  and 
particular  account  of  the  said  personal  estate  and  of  every  part 
thereof,  and  how,  and  in  what  manner,  to  whom,  and  for  what,  the 
same  and  every  part  thereof  has  been  applied  or  disposed  of,  but 
which  he  refuses  to  do,  or  to  make  to  your  orator  and  oratrix  any 
sati  faction  whatsoever,  for  or  in  respect  of  their  just  demands.  All 
which  actings,  doings  and  pretenses  of  the  said  defendant  (or  defend- 
ants') are  contrary  to  equity  and  good  conscience  and  tend  to  the 
manifest  wrong,  injury  and  oppression  of  your  orator  in  the  premises. 
In  consideration  whereof,  and  forasmuch  as  your  orator  is  entirely 
remediless  in  the  premises  according  to  the  strict  rules  of  the  com- 
mon law,  and  can  only  have  relief  in  a  court  of  equity,  where  mat- 
ters of  this  nature  are  properly  cognizable  and  relievable:  to  the 
end,  therefore,  that  the  said  Richard  Roe  and  the  rest  of  the  con- 
federates when  discovered  may,  upon  their  several  and  respective 
corporal  oaths,  full,  true,  direct  and  perfect  answer  make  to  all  and 
singular  the  matters  hereinbefore  stated  and  charged  (or  to  all  and 
singular  the  premises.,  or  to  all  and  singular  the  charges  afid  matters  afore- 
said) as  fully  and  particularly  as  if  the  same  were  hereinafter 
repeated  and  they  thereunto  distinctly  interrogated  (or  as  fully  in 
every  respect  as  if  the  same  were  here  again  repeated  and  they  thereunto 
particularly  interrogated);  and  that  not  only  as  to  the  best  of  their 
respective  knowledge  and  remembrance,  but  also  as  to  the  best  of 
their  several  and  respective  information,  hearsay  and  belief  (or 
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according  to  the  best  of  their  respective  knowledge,  information  and  belief  )\ 
and  more  especially  that  they  answer  and  set  forth  whether  {^Here 
follo^u  the  interrogatories  to  be  answered  by  the  defendant). 

And  that  the  said  defendant  may  set  forth  and  discover  a  full,  true 
and  particular  account  of  all  and  every  the  personal  estate  and 
effects  of  or  belonging  to  the  said  testatrix  at  the  time  of  her  death, 
together  with  the  natures,  kinds,  quantities,  qualities,  true  and  utmost 
value  thereof,  and  every  part  thereof,  and  how  much,  and  what  parts 
of  the  said  personal  estate  and  effects  have  been  received  by  or 
come  to  the  hands,  possession  or  power  of  the  said  defendant  or  of 
any  other  persons,  and  whom  by  name,  by  his  order,  or  for  his  use, 
and  how  the  same  and  every  part  thereof  hath  been  paid,  applied  or 
disposed  of  and  administered,  and  to  whom,  and  for  and  upon  what 
account,  cause  or  consideration,  and  whether  any  and  what  part 
thereof  is  now  remaining  to  be  got  in  and  administered,  and  where, 
and  in  whose  hands,  possession  or  power,  and  why  the  same  has  not 
been  got  in  and  received,  and  what  is  the  account  thereof. 

And  that  the  said  defendant  may  be  decreed  by  this  honorable 
court  to  come  to  a  fair  and  just  account  with  your  orator  and  oratrix 
for  and  in  respect  of  all  and  singular  the  personal  estate  and  effects 
of  the  said  testatrix  which  have  been  received  by  him  or  by  any 
other  person  or  persons  by  his  order  or  for  his  use,  or  which  without 
his  wilful  default  might  have  been  received,  and  that  the  same  may 
be  applied  in  a  due  course  of  administration,  and  that  your  orator 
may  be  fully  paid  and  satisfied  the  aforesaid  legacy  o{%500,  together 
with  lawful  interest  for  the  same,  from  the  solemnization  of  your 
orator  and  oratrix's  said  marriage,  and  that  the  clear  residue  of  the 
said  testatrix's  personal  estate  may  be  ascertained,  and  that  it  may 
be  declared  by  this  honorable  court  that  such  relations  only  of  the 
said  testatrix  are  entitled  to  take  any  shares  under  the  said  will  in 
the  residue  of  the  said  testatrix's  personal  estate  as  are  capable  of 
taking  under  the  statute  of  distributions.  And  that  it  may  be  referred 
to  one  of  the  masters  of  this  honorable  court  to  inquire  and  state 
what  relations  the  said  testatrix  left  of  such  description;  and  that 
the  said  defendant  may  also  be  decreed  to  pay  and. satisfy  unto  your 
orator  in  right  of  your  oratrix  such  part,  share  and  proportion 
of  such  clear  residue  or  surplus  to  which  your  oratrix  shall 
appear  to  be  justly  entitled  under  and  by  virtue  of  the  said  tes- 
tatrix's will.  And  that  your  orator  may  have  such  further  and 
other  relief  in  the  premises  as  the  nature  of  his  case  shall  require 
and  to  your  honors  shall  seem  meet;  (or  that  your  orator  may  be 
further  and  otherwise  relieved  in  the  premises  according  to  equity 
and  good  conscience).  May  it  please  your  honors  to  grant  unto  your 
orator  the  most  gracious  writ  of  subpoena  of  the  state  of  {naming 
state,  ov  of  the  United  States  of  America),  to  be  directed  to  the  said 
Richard  Roe,  and  the  rest  of  the  confederates  when  discovered, 
thereby  commanding  them  and  every  of  them  at  a  certain  day  and 
under  a  certain  pain  therein  to  be  specified  (or  therein  to  be  inserted) 
personally  to  be  and  appear  before  your  honors  in  this  honorable 
court,  and  then  and  there  to  answer  all  and  singular  the  premises, 
and  to  stand  to,  perform  and  abide  such  order  and  decree  therein 
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as  to  your  honors  shall  seem   meet  (or  shall  seem  agreeable  to  equity 
and  good  conscience),  and  your  orator  shall  ever  pray. 
(^Signatures  and  verification.) 

d.  To  Sustain  Charitable  Trust. 

Form  No.  20104. 
(Precedent  in  Women's  Christian  Assoc,  v.  Kansas  City,  147  Mo.  io8.)* 

[(ZiV/<?  of  court  and  cause  as  in  Fortn  No.  5921.)]^ 
To  the  Honorable  the  Judge  of  the  Circuit  Court  of  Jacksoti  County, 
sitting  at  Independence,  Missouri: 

Your  petitioner,  the  above  named  plaintiff,  the  Women's  Christian 
Association  of  Kansas  City,  Missouri,  respectfully  represents  and  states 
that  it  is  a  corporation  duly  organized  and  incorporated  under  the 
laws  of  the  state  of  Missouri,  for  purely  charitable  purposes;  that  it 
was  incorporated  under  the  provisions  of  chapter  70  of  the  General 
Statutes  then  in  force,  by  a  decree  of  the  Circuit  Court  oi  Jackson 
county,  Missouri,  made  and  entered  on  the  25th  day  of  May,  i877; 
and  a  certificate  of  incorporation  was,  on  said  day,  duly  issued  to 
your  petitioner,  and  it  has  ever  since  been,  and  is  now,  exercising 
its  corporate  powers  for  charitable  purposes,  as  authorized  by  its 
articles  of  association  and  said  decree  of  incorporation;  that  the 
object  of  its  incorporation  was,  and  is,  as  stated  in  its  articles  of 
association:  "First,  the  maintenance  of  an  industrial  home  for 
children;  and,  second,  to  afford  temporary  relief  to  suffering  indigent 
women  "  ;  that  it  is  provided  with  the  usual  officers  required  for  such 
corporations,  and  is  also  provided  with  aboard  of  trustees,  in  accord- 
ance with  the  requirements  of  its  articles  of  association,  which  board 
of  trustees  now  consists  of  the  following  named  residents  of  Kansas 
City,  Missouri'.  M.  W.  St.  Clair,  S.  B.  Armour,  Dr.  F.  B.  Nof singer, 
L.  R.  Moore  and  M.  A.  Potts.  The  legal  title  to  all  real  estate  which 
may  come  to  said  corporation,  by  the  terms  of  the  articles  of 
association,  vests  in  said  trustees  to  be  held  in  trust  for  said  corpo- 
ration. The  officers  of  said  association  for  the  present  year  are  as 
follows:  Mrs.  S.  B.  Armour,  president;  Mrs.  Kate  D.  Rhodes  and 
Mrs.  Susan  A.  Morgan,  vice-presidents;  Mrs.  M.  A.  Potts,  treasurer; 
Mrs.  John  G.  Grones,  secretary,  and  Mrs.  D.  G.  Alderson,  correspond- 
ing secretary. 

That  the  defendant  Kansas  City  is  a  municipal  corporation  organ- 
ized under  the  laws  of  Missouri;  that  the  defendant  Edward  C. 
Crow  is  the  duly  elected,  qualified  and  acting  Attorney-General  of 
the  state  of  Missouri,  whose  duty  it  is  to  protect  the  public  interests 
in  all  matters  pertaining  to  devises  and  donations  for  charitable  pur- 
poses when  the  courts  are  called  upon  to  act  in  regard  thereto. 

That  the  defendant  Fred  C.  Hey  is  the  duly  appointed  and  acting 
administrator  de  bonis  non  of  the  estate  of  said  Mary  A.  Troost, 
deceased,  with  the  will  annexed. 

Your  petitioner  further  says  that  it  has  for  a  long  time  in  the  past 

1.  The  decree  in  favor  of  petitioner  2.  The  matter  to  be  supplied  within 
was  affirmed.  [  ]  will  not  be  found  in  the  reported  case. 
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maintained,  and  is  now  maintaining,  an  industrial  home  for  children 
who  are  destitute  or  in  need  of  charitable  assistance;  that  it  owns 
fifty  feet  of  ground  on  Charlotte  street,  near  Twelfth,  with  a  three- 
story  brick  building  thereon,  numbered  1115  Charlotte  street,  which 
is  now  being  used  for  such  children's  home;  and  there  are  now  being 
supported,  cared  for  and  educated,  by  your  petitioner  in  said  home, 
about  thirty-seven  poor  and  destitute  children,  both  male  and  female; 
said  ground  and  building  are  worth  about  %10fiOO\  and  your  peti- 
tioner is  possessed  of  sufficient  means  to  support  said  home  as  at 
present  constituted,  but  has  not  sufficient  means  to  build  a  larger  or 
more  commodious  or  more  suitable  home  for  such  children,  as  it  is 
desirous  of  doing,  and  as  the  necessities  of  Kansas  City  x^o^xx^.  The 
other  property  of  which  your  petitioner  is  possessed  consists  of  an 
endowment  fund  for  the  support  of  its  children's  home,  of  ^IfiOO, 
which  has  been  donated  to  it  by  charitable  and  generous  citizens  of 
Kansas  City  iox  that  purpose;  that  the  same  is  now  loaned  out  on 
good  security  and  is  yielding  a  net  annual  income  of  %2,170.  That 
the  location  of  said  children's  home  on  Charlotte  street  is  not  in  any 
respect  well  adapted  to  the  needs  of  such  a  home.  And  your  peti- 
tioner, the  plaintiff,  desires  and  intends  to  either  convert  said  build- 
ing into  a  home  for  the  aged  and  helpless,  or  sell  the  same  and  use 
the  proceeds  for  such  purpose. 

Your  petitioner  further  states  and  represents  that  Mrs.  Mary  A. 

Troost,  who  departed  this  life  in  Kansas  City,  Missouri,  on  the 

day  oi  January,  iS72,  died  testate,  and  her  last  will  and  testament 
was  duly  admitted  to  probate  in  the  T rotate  Couxt  of  Jackson  county , 
Missouri,  on  the  13th  day  o(  January,  i2>72,  a  full  copy  of  which  said 
last  will  is  herewith  filed  and  made  a  part  of  this  petition;  that  by 
said  last  will  the  said  Mary  A.  Troost  attempted  to,  and  did,  establish 
a  charity  known  as  the  Gilliss  Orphan  Asylum,  and  to  be  located  on 
a  tract  of  land  in  Kansas  City,  Missouri,  belonging  to  her  and  known 
as  the  '■'■Fry  Place,''  zxid  hereinafter  more  definitely  described;  and  also 
for  the  purpose  of  maintaining  said  orphan  asylum  when  constructed 
out  of  the  proceeds  of  her  estate,  and  for  the  purpose  of  commemo- 
rating the  name  of  her  uncle,  William  Gilliss,  deceased,  the  said  tes- 
tatrix also  provided  in  said  will  for  the  building  of  an  opera  house  in 
said  Kansas  City,  Missouri,  to  be  known  as  the  Gilliss  Opera  House; 
and  among  the  numerous  provisions  in  said  will,  the  clauses  or  items 
thereof  relating  to  said  orphan  asylum  and  said  opera  house,  and 
which  are  necessary  to  be  considered  here,  are  as  follows: 

"  Item  Eighteenth.  I  give  and  devise  to  the  City  of  Kansas  the  par- 
cel of  land  lying  on  the  Shawnee  road,  bounded  on  the  north  by  the 
land  of  the  Jarbeaus  heirs,  on  the  south  by  the  Shawnee  road,  west 
by  Coleman's  land  and  east  hy  Jordan,  containing  ixoxi\  five  to  ten 
acres  of  land  and  called  the  '■Fry  Place,'  to  hold  the  same  in  trust,  how- 
ever, for  the  following  uses  and  none  other,  for  a  home  and  place 
for  the  maintenance  and  education  of  poor  children,  and  the  same 
shall  be  called  the  Gilliss  Orphan  Asylum. 

Item  Nineteenth.  I  give  and  devise  to  John  Campbell,  William  S. 
Gregory  and  Bernard  Donnelly,  all  of  the  City  of  Kansas,  lots  209 
and  210  in  block  21,  in  the  old  town  of  the  City  of  Kansas,  county 
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oi  Jackson  and  state  ol  Missouri,  m  trust,  however,  that  they  and 
their  successors  in  this  trust  shall,  when  the  Gilliss  Opera  House  is 
built,  keep  the  same  in  repair,  well  insured,  and  pay  all  taxes  and 
other  necessary  and  proper  expenses  connected  with  the  manage- 
ment of  the  same,  and  that  the  net  proceeds  arising  therefrom  by 
way  of  rents  or  otherwise,  use  in  keeping  up  the  Gilliss  Orphan  Asylum 
hereinbefore  provided  for  and  in  carrying  out  the  beneficial  object 
and  design  of  that  institution. 

In  case  and  so  often  as  any  one  or  more  of  said  trustees  now 
appointed,  or  any  one  or  more  of  the  trustees  hereinafter  appointed, 
shall  die  or  refuse  to  accept  this  trust  or  refuse  to  act,  or  shall  wish 
to  retire,  or  shall  cease  to  reside  in  the  county  oi  Jackson  and  state 
of  Missouri,  or  refuse  to  discharge  the  duties  imposed  upon  him  or 
her,  or  become  intemperate  or  insane,  or  for  any  reason  become  unfit 
to  discharge  the  duties  of  such  trustee  with  fidelity  and  good  judg- 
ment, then  and  in  either  or  any  of  such  events,  the  office  and  position 
of  such  trustee  or  trustees  shall  be  vacant  and  the  title  of  such  trustee 
held  shall  at  once  pass  to  and  invest  in  the  remaining  trustee  or 
trustees,  and  such  remaining  trustees,  or,  if  there  should  be  a  vacancy 
of  two  before  any  appointment,  then  the  remaining  trustee  may,  by  an 
instrument  in  writing  under  their  or  his  or  her  hands,  appoint  a  new 
trustee,  and  said  remaining  trustee  or  trustees  shall  convey  the  proper 
interest  in  said  property  to  their,  his  or  her  new  cotrustee  or  trustees 
upon  the  terms  and  conditions  herein  stated  and  none  other.  The 
remaining  trustees,  or,  when  a  vacancy  of  tivo  shall  exist,  the  remain- 
ing trustee,  whether  now  or  hereafter  appointed,  may  exercise  the 
power  of  appointment  of  new  trustee  or  trustees. 

Item  Twentieth.  I  hereby  authorize,  empower  and  direct  my  execu- 
tor to  sell  all  my  real  estate  not  hereinbefore  disposed  of,  be  the 
same  where  it  may,  out  of  the  proceeds  of  the  same  and  of  the  assets 
of  the  Gilliss  estate  not  otherwise  herein  disposed  of,  to  build  and 
construct  in  a  substantial  manner,  and  in  good  style,  an  opera  house  on 
said  lots  209  and  210,  on  the  corner  of  Fifth  and  Walnut  streets  in  said 
City  of  Kansas,  and  in  front  of  such  building  shall  be  placed,  in  a 
durable  and  conspicuous  position,  a  marble  block  or  slab  with  the 
name  of  Gilliss  Opera  House  engraved  thereon,  and  such  house,  when 
completed  with  business  rooms  on  the  first  floor  and  for  the  purpose 
which  its  name  imports  and  otherwise,  so  as  to  produce  rents,  shall 
cost  not  less  than  one  hundred  thousand  dollars  and  not  more  than  one 
hundred  and  twenty-five  thousand  doWaxs,  \ih.e.  sum  between  the  limits 
to  be  determined  by  my  executors. 

Item  Twenty-first.  After  the  devises  and  bequests  hereinbefore  made, 
and  after  the  completion  of  the  Gilliss  Opera  House,  should  there  be 
anything,  and  whatever  is  left,  I  direct  that  my  executors  use  and 
apply  in  building  a  male  and  female  college  on  the  lots  hereinbefore 
set  apart  for  the  same  and  called  St.  Mary's  College;  and  in  building 
the  same  my  executors  will  consult  the  vestry  of  St.  Marys  Church, 
it  being  intended  that  such  college  shall  be  an  Episcopal  institution 
and  under  the  government  of  the  Episcopal  Church. 

Item  Twenty-second.  Should  there  not  be  sufficient  of  my  estate  to 
build  the  Gilliss  Opera  House  and  reserve  the  '•Fry  Place '  for  the  Gilliss 
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Orphan  Asylum,  after  the  other  devises  and  bequests  herein  before 
those  made,  then  I  authorize  and  empower  my  executors  to  sell  said 
lots  209  and  210  and  the  ^Fry  Place,'  together  with  the  other  remaining 
property  after  the  other  devises  and  bequests  herein  before  those 
made,  and  out  of  the  proceeds  purchase  another  site  for  an  opera 
house  and  orphan  asylum,  and  thereon  build  such  an  opera  house 
and  asylum  as  the  means  will  admit  of,  following  the  directions 
hereinbefore  given  as  nearly  as  may  be." 

That  the  said  textatrix  nominated  as  executors  of  said  will  Francis 
M.  Black  and  Bernard  Donnelly,  citizens  of  Kansas  City,  Missouri, 
who  duly  qualified,  and  fully  administered  and  finally  settled  said 

estate,  and  were   on  the day  of  ,  discharged   from 

their  trust. 

Your  petitioner  further  states  that  the  said  executors,  in  accord- 
ance with  the  provisions  of  said  will,  did  build  and  complete  an 
opera  house  on  said  lots  209  and  210,  in  block  21,  in  the  old  town  of 
the  City  of  Kansas,  now  Kansas  City,  county  of  Jackson  and  state  of 
Missouri,  the  said  building  having  cost  2)ao\x\.%125,000',  and  the  same 
was  turned  over  to  and  placed  in  the  charge  of  the  trustees  named  in 
the  nineteenth  item  of  said  will,  viz. :  John  Campbell,  William  S.  Gregory 
and  Bernard  Donnelly,  that  the  said  William  S.  Gregory  has  since 
departed  this  life,  and  the  said  Bernard  Donnelly  has  long  since  left 
this  state,  and  failed  to  discharge  his  duties  as  such  trustee;  and  the 
defendants  William  L.  Campbell  and  Edward  L.  Scarritt  were  duly 
designated  and  appointed  as  successors  to  said  Gregory  and  Donnelly, 
as  trustees  of  said  Gilliss  Opera  House,  and  have  long  since  been,  and 
are  now,  together  with  defendant  John  Campbell,  the  acting  trustees 
of  said  opera  house,  under  the  provisions  of  said  will,  and  they  are 
now  leasing,  collecting  the  rents  and  looking  after  and  taking  care 
of  said  opera-house  property.  But  your  petitioner  is  informed  that 
although  there  is  a  gross  income  from  said  opera-house  property  of 
about  %S,500  per  annum,  it  is  nearly  or  quite  all  consumed  in  paying 
insurance,  repairs  and  other  expenses  attending  said  property.  But 
your  petitioner  is  also  informed  and  believes  that  in  the  future,  as 
the  financial  and  business  condition  of  the  country  improves,  and 
the  defendant  city  grows,  said  opera  house  and  the  store-rooms 
under  it  will  yield  something  in  the  way  of  a  net  income  to  be  used 
in  support  of  the  said  proposed  Gilliss  Orphan  Asylum. 

Your  petitioner  further  represents  and  states  that  some  of  the 
heirs  of  said  Mary  A.  Troost,  deceased,  who  are  not  mentioned  in 
her  will,  recovered  a  portion  of  her  estate  by  proceedings  in  this 
court,  and  there  was  duly  set  apart  to  them  a  part  of  the  said  tract 
of  land  known  as  the  '■'■Fry  Place,"  to  wit,  abonX.  one-third  thereof;  and 
public  streets  have  been  put  through  and  located  upon  said  land, 
until  there  is  now  left  on\y  four  and  eighty-five  thousandths  Q..085^ 
acres  thereof,  which  is  accurately  described  by  metes  and  bounds  as 
follows: 

(^Here  follows  the  detail  description  of  property.) 

And  the  title  thereto  is,  by  said  last  will  of  Mary  A.  Troost,  vested 
in  the  defendant,  Kansas  City,  and  the  said  city  is  in  possession 
thereof,  and  has  been  for  many  years  last  past,  but  it  is  making  no 
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valuable  or  proper  use  thereof.     That  when  the  said  estate  of  Mary 

A.  Troost  was  finally,  on  the day  of , ,  settled  by 

her  executors,  the  estate  was  exhausted  and  there  was  no  money  or 
other  property  left  in  the  hands  of  the  executors,  or  elsewhere,  out 
of  which  to  construct  the  said  Gilliss  Orphan  Asylum,  and  there  are 
no  means  in  existence,  or  in  any  way  provided  by  said  will,  by  which 
the  charity  intended  by  the  said  testatrix,  Mary  A.  Troost,  can  be 
carried  into  effect,  and  no  one,  authorized  by  said  will,  is  now  in  a 
position  to,  or  has  any  authority  or  means  wherewith,  to  build  such 
orphan  asylum,  or  to  take  any  steps  to  utilize  the  S2\6.  four  and  eighty- 
five  thousandths  (Jf..085)  acres  of  land,  or  the  proceeds  of  said  Gilliss 
Opera  House,  for  any  charitable  purpose  whatever;  and  said  charitable 
bequest  will  fail  entirely,  unless  this  court  shall  exercise  its  powers 
as  a  court  of  chancery,  and  by  its  decrees  effectuate  the  said  charit- 
able devise  as  near  to  the  intention  and  purposes  of  the  testatrix  as 
may  be. 

And  your  petitioner,  the  said  Women  s  Christian  Association,  is  able 
and  willing  and  hereby  offers  to  carry  out  the  provisions  of  said  will 
as  near  as  may  be,  and  to  effectuate  the  intention  of  the  testatrix,  by 
building  a  suitable  orphan  asylum  for  children,  to  be  known  as  the 
Gilliss  Orphan  Asylum,  or  Gilliss  Orphan  Home,  as  this  court  may 
direct.  For  the  purpose  of  erecting  such  building,  your  petitioner 
has  the  right  and  is  willing  to  use  its  said  endowment  fund  of 
%31,000,  or  such  part  thereof  as  may  be  necessary,  provided  the 
prayer  of  this  petitioner  is  granted  as  to  said  ^^Fry  Place"  tract  and 
said  opera  house. 

But  your  petitioner  further  represents  and  states  to  the  court  that 
the  said  four  and  eighty-five  thousandths  (^Jf.OSS^  acres  of  land  devised 
by  the  said  testatrix  as  a  site  for  such  orphan  asylum  is  not  suitably 
situated  or  surrounded  for  that  purpose  at  the  present  time;  that 
since  the  execution  of  said  will  and  the  death  of  said  testatrix  the 
defendant,  Kansas  City,  Missouri,  has  grown  from  a  small  town  to  a 
large  and  populous  city  of  about  175,000  inhabitants,  and  said  tract 
of  land  so  intended  for  such  orphan  asylum  has  become  surrounded 
by  numerous  small  dwellings,  occupied  by  tenants  of  smail  means, 
and  laborers  and  employees  of  different  kinds,  and  numerous  children 
are  being  reared  in  the  immediate  vicinity  thereof,  and  the  said 
property  has  become  quite  valuable  for  the  cheaper  class  of  resi- 
dences and  worth  probably  four  or  five  thousand  dollars  per  acre ; 
that  the  same  would  be  inconvenient  and  expensive  to  maintain  in 
the  heart  of  the  city;  taxes  would  be  heavy,  and  special  taxes 
onerous,  without  any  corresponding  benefit  to  accrue  to  said  orphan 
asylum  on  account  thereof;  all  of  said  tract  of  land,  except  one 
acre,  would  be  subject  to  taxation  under  the  laws  of  the  state  of 
Missouri  diud  of  the  defendant,  Kansas  City;  and  the  larger  part  of 
said  tract  of  land  is  far  below  the  average  level  of  Kansas  City  prop- 
erty in  altitude;  and  near  the  southern  end  of  said  property  is  located 
a  large  number  of  railroad  tracks  and  switches,  in  full  operation, 
and  many  factories  and  other  buildings  of  a  character  to  create 
large  quantities  of  smoke  and  soot,  all  of  which  would  render  said 
location  undesirable  and  unsuitable  for  such  children's  home;  so  that 
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the  conditions  pertaining  to  and  surrounding  said  tract  of  land  have 
materially  and  entirely  changed  since  the  death  of  said  testatrix. 

Your  petitioner  further  states  that  there  q.'cq.  ohout  three  and  o/ie- 
half  acres  of  land  situated  between  Twenty-first  and  Twenty-second 
streets  and  Tracy  and  Grove  streets  in  Kansas  City,  Missouri,  the 
title  to  which  is  vested  in  the  Kansas  City  Provident  Trust  Associa- 
tion, a  charitable  association,  organized  under  the  laws  of  the  state 
of  Missouri  to  hold  the  title  of  real  estate  for  charitable  uses,  and 
said  Kansas  City  Provident  Trust  Association  is  willing  and  ready  to 
convey,  and  agrees  to  convey,  said  three  acres  to  whomsoever  and 
on  such  conditions  as  this  court  may  direct  and  decree,  for  the  pur- 
pose of  having  erected  on  any  part  thereof  the  said  Gilliss  Orphan 
Asylum  or  Home;  providing  the  same  shall  be  placed  under  the  care, 
control  and  custody  of  your  petitioner,  the  said  Wotnens  Christian 
Association  of  Kansas  City,  Missouri.  Said  tract  is  known  as  ^''Swope 
Charity  Place,''  and  is  accurately  described  as  follows: 

{^Here  follotas  the  detail  description  of  property.') 

And  being  the  same  property  conveyed  by  Thomas  H.  Swope  to 
the  Kansas  City  Benevolent  Trust  Association,  by  deed  recorded  in 
book  B  518,  at  page  lOS,  in  the  recorder's  office  of  Jackson  county, 
Missouri,  at  Kansas  City.  And  the  said  tract  of  land  is  well  adapted 
as  a  location  for  such  orphans'  home;  it  is  high  and  sightly  and  well 
surrounded  with  comfortable  homes,  and  will  make  an  entirely 
desirable  location  upon  which  to  build  said  orphans'  home;  and  the 
purpose  of  said  will,  namely,  to  establish  an  orphan  asylum,  and  to 
perpetuate  the  name  of  William  Gilliss,  the  uncle  of  said  testatrix, 
can  be  better  carried  into  effe'ct  by  building  upon  said  tract  than 
upon  the  original  site  so  provided  by  said  testatrix.  Your  petitioner 
says  that  said /(?«r-acre  tract  can  be  now  sold,  either  for  cash,  or 
partly  for  cash  and  partly  on  time,  with  good  security,  for  the 
deferred  payments,  and  can  either  be  sold  in  a  body,  or  can  be  sub- 
divided and  sold  in  lots,  as  this  court  may  direct.  And  your  peti- 
tioner prays  that  said  tract  of  land  may  be  ordered  sold  in  such  a 
way  as  shall  seem  to  the  court  most  likely  to  produce  the  best 
results,  and  that  the  proceeds  thereof  may  be  given  to  your  peti- 
tioner to  be  used  in  constructing  such  an  orphan  asylum  upon  the 
site  proposed  as  the  court  may  indicate  and  direct  to  be  erected, 
and  to  be  called  the  Gilliss  Orphan  Home  or  Asylum.  And  your 
petitioner  proposes  and  hereby  offers,  in  case  of  such  proposed  sale 
of  said  '■''Fry  Place"  to  provide  the  necessary  cash  and  construct  said 
orphans'  home,  provided  your  petitioner  shall  be  given  the  proceeds 
of  such  sale,  or  sales,  and  the  income  from  said  Gilliss  Opera  House, 
to  be  used  as  a  permanent  income  to  support  said  Gilliss  Orphan 
Asylum  when  constructed.  And  if  said  tract  of  land  shall  sell  for 
more  than  enough  to  build  said  orphan  asylum,  your  petitioner  prays 
that  the  excess  may  be  permanently  set  apart  and  dedicated  by  the 
orders  and  decrees  of  this  court  as  an  endowment  fund  to  support 
the  said  orphans'  home,  so  far  as  it  will  go;  and  in  order  that  the 
charity  created  by  the  will  of  said  Mary  A.  Troost  may  be  as  nearly 
earned  out  as  possible,  your  petitioner  also  prays  the  court  to  order 
and  direct  that  the    net  proceeds  hereafter  derived  from  the   said 
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Gilliss  Opera  House  and  business  stores  thereunder  shall  be  paid 
over  by  said  trustees,  John  Campbell,  William  L.  Campbell,  and  Edward 
L.  Scarritt,  to  your  petitioner,  said  Wometis  Christian  Association,  as 
a  further  means  of  support  for  and  to  be  used  as  a  permanent  endow- 
ment fund  or  income  to  maintain  the  said  Gilliss  Orphan  Home,  to  be 
built  as  herein  prayed;  and  that  the  said  trustees  and  their  suc- 
cessors shall  be  required  to  account  regularly  to  your  petitioner,  as 
the  beneficiary  thereof,  for  all  moneys  received  and  expended  on 
account  of  said  Gilliss  Opera  House.  And  to  the  end  that  the  object 
sought  in  this  petition  may  be  more  efficiently  and  more  easily  carried 
out,  your  petitioner  prays  that  an  order  may  be  made  appointing 
some  suitable  person  or  persons  as  commissioner  or  commissioners 
to  receive  and  hold  the  title  to  said_/'(9«r  acres,  and  that  the  defendant, 
Kansas  City,  may  be  ordered  and  directed  to  convey  the  title  thereto 
to  said  commissioner  or  commissioners,  and  that  said  commissioner 
or  commissioners  may  be  directed  to  sell  the  said  land  in  one  tract, 
or  subdivide  and  plat  it  under  the  direction  of  this  court  and  sell  it 
in  lots,  and  to  turn  over  the  net  proceeds  of  said  sale  or  sales, 
whether  in  cash  or  in  secured  notes,  to  your  petitioner,  upon  such 
conditions  as  this  court  may  prescribe,  for  the  building,  maintenance 
and  support  of  said  Gilliss  Orphan  Asylum,  or  Home.  And  your  peti- 
tioner asks  for  such  further  and  other  orders,  decrees  and  judgments 
as  may  be  proper  and  necessary  to  carry  out  the  objects  and  pur- 
poses of  this  proceeding. 

\(^Signaiure  of  petitioner?))^ 

2.  Answer  Denying"  Trust. 

Form  No.  20105. 

(Precedent  in  Morse  v.  Kimball,  153  Mo.  581.) 

[(7/V/i?  of  court  and  cause  as  in  Form  No.  1369.) 

The  defendant,  V.  M.  Bagley,  for  answer  to  plaintiff's  petition, 
denies  each  and  every  allegation  therein  contained. 

And  for  further  answer  to  plaintiff's  petition  said  defendant  says:]^ 

That  on  or  about  May  9,  iS87,  Henry  f.  Gorin,  George  N.  Byers, 
J.  Niles  Kimball,  who  is  one  of  the  defendants  herein,  and  this 
defendant,  V.  W.  Bagley,  formed  a  syndicate  to  purchase  of  one 
William  H.  Town  the  following  described  real  estate  situated  in 
Jackson  county,  Missouri,  to  wit:  The  north  one  hufidred and fifty-tiiiie 
feet  (subject  to  the  right  of  way  of  Sixth  street  over  the  north  thirty 
feet  thereof)  of  the  following  described  tract  of  land:  beginning  at 
the  southeast  corner  of  Long,  Croysdale  6^  Vaughans  subdivision  of 
Woodland,  as  it  is  marked  and  designated  on  the  recorded  plat  of 
said  subdivision,  running  thence  east  and  parallel  with  the  center 
line  of  Independence  axenne.  four  hundred  and  forty  feet;  thence  north 
and  parallel  with  the  east  line  of  said  subdivision  three  hundred  and 
thirty  feet;  thence  west  and  parallel  with  the  center  line  of  Inde- 
pendence avenue  four  hundred  and  forty  feet  to  the  east  line  of  said 

1.  The  matter  to  be  supplied  within  2.  The  matter  enclosed  by  and  to  be 
[  ]  will  not  be  found  in  the  reported  supplied  within  [  ]  will  not  be  found 
tase.  in  the  reported  case. 
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subdivision;  thence  south  with  the  east  Une  of  said  subdivision  three 
hundred  and  thirty  feet  to  the  place  of  beginning.  That  it  was  agreed 
that  the  title  thereto  should  be  taken  in  the  name  of  and  held  by 
this  defendant,  for  and  in  behalf  of  all  the  members  of  said  syndicate 
according  to  their  respective  interests,  upon  the  terms  and  con- 
ditions to  be  set  forth  in  the  declaration  of  trust  to  be  by  him  exe- 
cuted; that  said  Byers  and  Gortn,  jointly,  were  to  have  one  share, 
and  the  said  Kimball  and  this  defendant  Bagley  each  one  share;  that 
the  purchase  price  of  said  land  was  %15,Jf00,  of  which  %5,13Jf.  was  to 
be  paid  in  cash,  and  the  balance  of  %10,266  to  be  paid  $5,133  in  one 
year  and  $5,133  in  tivo  years,  the  deferred  payments  to  he  evidenced 
by  sixteen  notes  signed  by  this  defendant,  eight  being  for  $533.25 
each,  and  eight  for  $750  each,  and  all  secured  upon  said  land;  that 
the  representative  of  each  third  interest  was  to  pay  one-third  of  the 
cash  payment  and  assume  payment  of  one-third  of  the  deferred  pay- 
ments. That  on  or  about  May  9,  i8^7,  in  accordance  with  said 
agreement,  the  said  Bagley  made  the  said  cash  payment  of  $5,131^.  to 
said  William  H.  Town,  and  executed  and  delivered  his  sixteen  notes 
for  the  deferred  payments  as  aforesaid,  and  thereupon  the  said 
William  H.  Town  made,  executed  and  delivered  to  this  defendant 
his  warranty  deed  for  said  property;  that  said  Gorin  and  Byers  paid 
this  defendant  their  third  part  of  the  cash  payment,  and  this  defend- 
ant then  made,  executed  and  delivered  to  said  Gorin,  as  agreed 
upon  by  them,  his  declaration  of  trust  for  their  interest.  That 
afterwards,  as  the  deferred  payments  fell  due,  they,  the  said  Gorin 
and  Byers,  paid  their  part  thereof,  so  that  their  third  interest  became 
and  was  wholly  paid  for;  that  thereupon,  ow  July  27,  iS89,  they,  the 
said  Gorin  and  Byers,  assigned  to  this  defendant  their  interest  in 
said  deed  of  trust  and  surrendered  to  him  the  declaration  of  trust  so 
issued  to  said  Gorin  as  aforesaid  with  instructions  and  authority  to 
execute  and  deliver  a  declaration  to  s^ixdi  Gorim.xi6.  John  W.  Byers 
for  an  undivided  one-third  interest  in  said  lands,  the  interest  of  said 
Byers  being  four-Jifths  of  one-third,  that  of  said  Gorin  one-fourth  of 
one-third,  and  showing  their  respective  interests  to  be  all  paid  for; 
and  thereupon  this  defendant  executed  and  delivered  his  declaration 
in  accordance  with  their  said  request.  That  this  defendant  ^made 
the  cash  payment  for  his  interest  at  the  time  of  the  purchase  afore- 
said, and  has  since  paid  his  part  of  the  several  deferred  payments; 
that,  as  between  the  members  of  said  syndicate,  he  owes  nothing  on 
account  of  said  purchase.  That  at  the  time  this  defendant  executed 
his  declaration  of  trust  to  said  Gorin,  he  also  made  one  in  like  tenor 
and  effect  in  favor  of  the  defendant,  J.  Niles  Kimball,  for  a  third 
interest  in  said  land;  said  last  declaration  recites  that  said  Kimball 
has  paid  to  said  Bagley  the  sum  of  $1,711.34,  but  said  Kimball  did 
not  pay  said  amount,  or  any  part  thereof,  and,  by  agreement  of  the 
parties  to  said  declaration,  and  for  his  protection,  said  Bagley 
retained  possession  of  said  declaration;  that  said  Bagley  never  has 
delivered  said  declaration  to  said  Kimball;  that  said  Kimball  after- 
wards paid  his  part  of  the  first  one  of  the  two  deferred  payments,  and 
^11.31f.  on  account  of  his  part  of  the  last  deferred  payment,  and  eight 
per  cent,  interest  on  the  amount  of  the  cash  payment  aforesaid  to 
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Noz'ember  25,  i890,  but  no  more;  that  long  after  such  payment  by- 
said  Kimball,  to  wit,  on  the day  of ,  i895,  said  Kimball 

came  to  this  defendant  and  borrowed  said  declaration  of  trust,  and 
has  not  yet  returned  the  same,  and  so  it  cannot  be  attached  hereto 
as  a  part  hereof;  this  defendant  is  informed  and  believes  that  said 
declaration  is  now  in  the  possession  of  plaintiff.  It  was  understood 
and  agreed  by  and  between  said  Kimball  and  Barley  that,  as  the 
said  Bagley  had  the  title  to  said  property  in  his  name,  he  should  be 
and  was  amply  secured  for  the  money  he  paid  on  account  of  the 
cash  payment  of  said  Kimball.  That  there  is  still  due  and  unpaid, 
on  account  of  the  last  payment  of  the  purchase  price  of  said  syndi- 
cate property,  a  balance  of  ^00,  and  interest  thereon  from  May  9th, 
iS92,  at  the  rate  of  eig/il  percent,  per  annum,  and  which  indebtedness 
is  held  by  one  A.  A.  Hilton-,  that  this  is  secured  upon  the  interest  of 
all  the  parties  to  said  syndicate,  but  as  all  the  parties  excepting  said 
Kimball  have  paid  for  their  interest  in  full,  said  amount,  as  between 
the  members  of  said  syndicate,  should  be  a  lien  upon  only  the  third 
interest  of  said  Kimball. 

Defendant  further  answering  says,  that  as  the  taxes  became  due 
upon  said  property  he  paid  the  same,  and  then  looked  to  the  other 
parties  in  interest  for  reimbursement  according  to  their  respective 
interests;  that  said  Gorin  and  Byers  repaid  him  their  share  so 
advanced,  but  said  Kimball  has  failed  and  neglected  to  pay  his;  that 
the  amounts  so  advanced  by  said  Bagley  upon  said  Kimball's  third 
interest,  and  the  dates  of  payment  by  him,  are  as  follows:  January 
2,  iS94,  state  and  county  taxes  for  iS93,  $P;  May,  iS94,  city  taxes 
for  iS94,  $7.84. 

Defendant  further  says  that  if  said  Kimball  sold  any  part  of  his 
interest  in  said  trust,  he  did  not  make  an  assignment  or  conveyance 
thereof  in  writing,  as  required  by  the  statute  in  such  case. 

Wherefore  this  defendant  prays  that,  as  between  the  parties  to 
this  suit,  the  said  balance  of  $800  and  interest  from  May  9,  i892,  at 
the  rate  of  eight  per  cent,  per  annum,  so  due  on  account  of  the  original 
purchase  price  of  said  syndicate  property  as  aforesaid,  may  be 
adjudged  and  decreed  to  be  a  lien  on  only  the  undivided  one-third 
interest  of  said  Kimball  in  the  land  aforesaid,  and  not  upon  the 
interest  of  this  defendant;  and  that  the  several  amounts  paid  by  this 
defendant  on  account  of  said  Kimball's  third  interest  as  aforesaid,  to 
wit,  %l,711.3Jf,  said  KimbalFs  cash  payment,  and  interest  thereon 
from  November  25,  iS90,  at  eight  per  cent,  per  annum,  and  $9 
advanced  for  state  and  county  taxes  for  i894,  on  January  2,  iWJ^, 
with  interest  from  that  date,  and  %7.8Jf.  advanced  for  city  taxes  for 
iWlf.  in  May,  i894,  with  interest  from  that  date,  may  be  adjudged 
and  decreed  to  be  a  lien  and  a  charge  upon  the  third  interest  afore- 
said of  the  said  Kimball,  subject  only  to  the  lien  of  the  ^00  afore- 
said, balance  of  the  original  purchase  price,  and  for  such  other  and 
further  relief  as  this  defendant  may  in  all  good  conscience  be  entitled 
to  in  the  premises. 

{(^Signature  of  attorney  as  in  Form  No.  5921. y^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  20106. 
(Precedent  in  Givens  v.  Thompson,  no  Mo.  439.)' 

\(  Title  of  court  and  cause  as  in  Form  No.  1869.^'^ 

The  defendants,  Cobb,  Wight  e^*  Case,  answering,  say  that  they  have 
no  knowledge  or  information  sufficient  to  form  a  belief  whether  or 
not  \Vm.  Groshon,  at  the  sale  made  by  the  trustee  in  the  deed  of 
trust  given  by  the  St.  Louis  Marble  Company  on  said  property  named 
in  the  plaintiff's  petition,  became  the  purchaser  of  the  property  for 
himself,  or  whether  or  not  said  Groshon  recognized  plaintiff's  owner- 
ship of  the  property,  subject  only  to  the  incumbrance  of  the  money 
advanced  at  said  sale,  or  whether  or  not  Charles  T.,  alias  Charles  L. 
Thompson,  afterwards  took  the  place  of  Groshon,  advancing  money  to 
said  Groshon,  and  holdmg  said  property  in  trust,  as  alleged  in  the 
petition,  for  the  benefit  and  use  of  plaintiff,  subject  only  to  the 
incumbrance  of  the  money  advanced  by  said  Thompson,  as  alleged  in 
said  petition,  or  whether  or  not  said  sum  so  advanced  by  said 
Thoinpson  was  or  not  the  sum  alleged  in  the  petition. 

Defendants  admit  that,  on  or  about  the  twenty -fourth  oi  July,  iS76, 
said  Thompson  conveyed  to  these  defendants  the  southeast  quarter, 
the  southwest  quarter,  the  northwest  quarter,  and  th^  south  half  of 
the  northeast  quarter  of  section  10,  township  44^  range  3  east;  but 
deny  that  any  other  or  more  land  was  conveyed  to  them  by  said 
deed  or  any  other  deed  of  said  Thompson. 

These  defendants  deny  that  said  Thompson,  in  makmg  said  deed, 
violated  any  trust  to  said  plaintiff,  and  deny  that  said  Thompson,  at  the 
date  of  said  conveyance,  was  under  any  obligation  to  hold  said  land 
in  trust  for  said  plaintiff,  and  deny  that  said  Thofnpson  was  so  hold- 
mg said  land  at  said  time.  Defendants  deny  that  they  wrongfully 
/took  possession  of  said  land,  and  deny  that,  at  or  before  said  con- 
veyance to  them  by  said  Thompson,  they  had  any  knowledge,  notice 
or  information  of  any  such  trust  as  alleged  in  plaintiff's  petition,  or 
of  any  claim  or  pretended  claim  of  said  plaintiff,  in  equity  or  in  law, 
to  said  land. 

Defendants  aver  that  they  had  the  chain  of  title  to  said  land 
examined  before  purchasing  the  same,  and  were  informed  and 
believed  that  said  Thompson  had  good  right  to  sell  and  convey  the 
same  to  them  free  from  any  and  all  claims. 

That  there  is  not  now,  and  was  not  then,  any  evidence  of  record, 
nor  in  writing  in  any  way,  to  the  knowledge  or  information  of  these 
defendants,  of  any  such  trust  in  favor  of  plaintiff,  as  alleged  in  the 
petition,  or  of  any  trust  —  the  defendants  deny  that  any  such 
existed. 

Defendants  aver  that  they  took  possession  of  said  property  in 
good  faith,  and  finding  it  in  a  neglected,  bad  and  run-down  condi- 
tion, and  wholly  unproductive  as  it  was,  that  they  were  under  the 
necessity  of  making,  and  did  make,  large  and  expensive  repairs  and 
improvements  upon  the  same,  far  exceeding  all  the  income  or  rents 
from  the  same. 

Defendants  aver  that  in  addition  to  the  purchase  money  they  paid, 

1.  The  case  was  decided  by  the  su-  2.  The  matter  to  be  supplied  within 
preme  court  against  the  plaintiff.  [  ]  will  not  be  lound  in  the  reported  case. 
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viz.,  %15,000,  they  have  laid  out  and  expended  on  said  property  in 
repairs  and  improvements  more  than  $15,000  additional,  over  and 
above  all  net  proceeds,  so  that  they  are  now  out  of  pocket  more 
than  $30,000  on  account  of  said  property. 

They  aver  that  all  of  said  repairs  and  improvements  were  neces- 
sary and  proper  to  put  the  property  in  condition  to  pay  any  profits 
in  working  the  same. 

That  the  only  value  of  said  lands  and  property  consists  in  the 
quarry  of  lime  rock  on  said  land,  and  the  kilns,  railroad  track,  cars, 
and  all  the  necessary  apparatus  ai^i  machinery  for  working  and  run- 
ning lime  kilns. 

Defendants  deny  that  the  rents  and  profits  from  said  land  were 
worth  anything  till  after  they  had  made  large  and  expensive  improve- 
ments, and  aver  that  before  they  took  it  and  made  said  improve- 
ments said  quarries  had  always  been  worked  at  a  loss  whenever  they 
were  worked. 

The  defendants  say  that  they  are  ready  and  willing  to  convey  the 
said  property  to  the  plaintiff  or  anybody  else  who  will  repay  to  them 
the  money  they  have  expended  for  the  purchase,  improvements  and 
repairs,  with  ten  per  cent,  interest,  after  deducting  all  rents  and 
profits.  .In  short,  for  the  money  they  have  expended,  with  ten  per 
cent,  interest.     Defendants  ask  for  judgment  and  their  costs. 

By  Z>.  T  Jewett,  their  Attorney. 

Form  No.  20107. 
(Precedent  in  Reyburn  i<.  Bakewell,  88  Mo.  App.  641.) 

\(^Title  of  court  and  cause  as  in  Form  No.  1369. y^ 

Now  comes  the  defendant  and  for  answer  to  plaintiff's  petition 
admits  that  plaintiff  is  administrator  of  the  estdite.  oi  Mary  If.  Rey- 
burn, deceased.  Defendant  denies  each  and  every  other  allegation 
in  the  plaintiff's  petition  described. 

Further  answering,  defendant  states  that  on  or  about  the  Hventy- 
third  day  oi November,  iS9o,  sa.id  Mary  H.  Reyburn,  now  deceased, 
gave  and  delivered  to  him  absolutely  the  sum  oi  $905.68.  Plaintiff 
states  that  he  now  holds  said  sum  for  the  followmg  purposes:  to  loan 
the  same  and  pay  the  interest  or  mcome  thereof  to  Aquilla  Reyburn, 
plaintiff  herein,  during  his  life,  and  upon  his  death  to  deliver  said' 
money  to  the  Little  Sisters  of  the  Toor,  of  St.  Louis. 

And  plaintiff  says  that  he  now  has  and  holds  said  sum  of  $905.68 
for  the  said  purposes,  claiming  no  interest  therein  save  as  trustee  as 
aforesaid. 

\(^Signature  of  attorney  as  in  Form  No.  592 l.y^ 

3.  Order  Appointing"  Referee. 

Form  No.  2  o  i  o  8^. 

(Precedent  in  Matter  of  Windle,  2  Edw.  (N.  Y.)  588.) 

[(7/V/<f  of  court  and  cause.^]^ 

On  reading  the  petition  of  the  above  petitioner,  William  B.  Windle, 

1.  The  matter  to  be  supplied  within  \  ]  will  not  be  found  in  the  reported  case. 
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duly  verified,  and  on  motion  of  Mr.  Jeremiah  Mason,  of  counsel  for 
the  said  petitioner,  it  is  ordered  that  the  said  petition  be  referred  to 
Frederick  De  Peyster^  Esquire,  one  of  the  masters  of  this  court,  to 
take  testimony  as  to  the  alleged  purchase  by  the  petitioner,  William 
B.  JVindlc,  of  Richard  Roe,  in  or  about  the  month  of  February,  one 
thousand  eight  hundred  and  twenty-five,  with  his  own  moneys  and  on 
his  own  account,  of  all  those  three  certain  lots  of  ground  {describing 
it).  And  it  is  further  ordered  that  the  said  master,  under  such 
reference,  take  testimony  not  only  as  to  material  facts  directly 
mentioned  in  the  said  petition,  or  such  of  them  as  are  in  the  power 
of  the  said  petitioner  to  prove,  but  also  of  corroborating  circum- 
stances which  would  go  to  show  that  the  said  lots  of  ground  and 
premises  were  purchased  with  the  said  petitioner's  own  funds,  and 
that  the  said  petitioner  ought  to  have  the  legal  title  and  estate  of 
the  same  vested  in  him.  Also,  that  upon  such  reference,  the  said 
petitioner  be  examined  touching  the  said  premises;  and  it  is  further 
ordered  that  Oliver  Ellsworth,  Esquire,  one  of  the  solicitors  of  this 
court,  be  and  he  hereby  is  appointed  special  guardian  ad  litem  for 
George  Bell  Windle,  James  Burt  IVindle  diwd  Eva  Bertha  IVindle,  infant 
children  of  the  said  William  B.  Windle,  to  appear  for  them  on  the 
said  reference,  and  to  guard  the  rights  and  interests  of  the  said 
children;  and  that  the  said  master  have  power  to  summon  before 
him  the  friends  and  relations  of  the  said  infants,  and  to  examine 
them  or  any  other  persons  as  witnesses  in  opposition  to  the  claims  of 
the  said  petitioner.  And  it  is  also  ordered  that  the  said  master 
report  in  the  premises  with  all  convenient  speed,  and  that  all 
further  proceedings  upon  the  said  petition  be  stayed  until  the  coming 
in  of  the  said  master's  report. 

4.  Order  that  Trustee  Pay  Plaintiff  an  Amount  for  Mainte- 
nance and  Support  Pending*  Suit  to  Establish  Trust. 

Form  No.  20109. 

(Precedent  in  McCreary  v.  Robinson,  92  Tex.  412.)' 

U  Title  of  cause  as  in  Form  No.  11879.)]^ 

On  this,  the  32d  day  of  February,  i898,  came  on  to  be  heard  the 
application  of  the  plaintiff  herein,  John  A.  Robinson,  for  a  preliminary 
order  herein  directing  that  some  adequate  sum  be  paid  to  plaintiff 
by  these  defendants  for  the  maintenance  and  support  pending  this 
litigation,  both  plaintiff  and  defendants  appearing  by  their  attorneys, 
and  thereupon  came  on  to  be  heard  the  defendants'  exceptions  to 
the  proceedings  herein,  which  was  by  the  court  overruled,  and  the 
court  after  hearing  the  pleadings,  evidence  and  argument  of  counsel, 
is^  of  the  opinion  that  said  application  should  be  granted,  and  it 
appearing  to  the  court  that  the  defendants  Sallie  McCreary  and 
/.  .S".  McCreary  are  in  possession  of  the  property  described  in  plain- 
tiff's petition,  the  rents,  issues  and  profits  of  which  are  charged  with 
a  support  and  maintenance  of  plaintiff  during  his  life,  as  provided 

1.  This  order  was  held  to  have  been  2.  The  matter  to  be  supplied  within 
properly  made.  f  ]  will  not  be  found  in  the  reported  case. 
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in  the  last  will  and  testament  of  Austin  Robinson,  deceased,  and  that 
said  defendants  have  collected  and  now  have  on  hand  a  large  amount 
of  money,  being  the  proceeds  of  rents  collected  from  said  places 
during  the  year  i8P7;  and  it  further  appearing  to  said  court  that 
said  defendants  are  now  well  able  to  pay  the  sum  of  money  herein- 
after directed  to  be  paid  for  the  support  and  maintenance  of  said 
plaintiff  during  the  pendency  of  this  suit  out  of  the  rents,  issues 
and  profits  of  the  land  devised  by  the  last  will  and  testament  of 
Austin  Robinson,  deceased;  and  it  further  appearing  to  the  court  that 
the  said  plaintiff  is  old,  infirm  and  unable  to  maintain  himself  by  his 
own  exertions  and  is  in  actual  want;  it  is  therefore  ordered,  adjudged 
and  decreed  by  the  court  that  the  said  plaintiff  John  A.  Robinson  do 
have  and  recover  of  and  from  said  defendants  Sallie  McCreary  and 
J.  S.  McCreary  the  monthly  sum  oi  forty  dollars  from  the  25th  day 
of  October,  i897,  during  the  pendency  of  this  suit,  for  his  main- 
tenance and  support;  and  that  such  allowance  be  paid  in  manner 
following  —  that  is  to  say,  the  sum  oi  one  hundred  and  sixty  dioWdiX^ 
to  be  paid  on  the  'BBth  day  of  February,  iS98,  and  the  sum  oi  forty 
dollars  on  the  25th  of  each  succeeding  month  thereafter,  for  which 
let  execution  issue. 

It  is  further  ordered,  adjudged  and  decreed  by  the  court,  that  said 
defendants  Sallie  McCreary  and  J.  S.  McCreary  shall  pay  over  to 
the  clerk  of  this  court  the  said  sum  of  one  hundred  and  sixty  dollars, 
when  the  same  becomes  due,  and  the  further  sum  oi  forty  dollars  per 
month  thereafter,  as  herein  provided,  for  the  use  and  benefit  of 
plaintiff,  and  in  the  event  said  defendants  shall  fail  to  pay  said  sums 
of  money  hereinbefore  adjudged  or  any  part  thereof,  as  the  same 
becomes  due,  they  and  each  of  them  shall  be  adjudged  guilty  of 
contempt  of  this,  and  may  be  proceeded  against  as  in  such  cases 
made  and  provided,  upon  said  facts  being  made  to  appear  to  this 
court  by  affidavit  or  otherwise. 

5.  Decree. 

(1)  Refusing  to  Establish  Trust. 

Form  No.  2  o  1 1  o . 

(Precedent  in  Kelly  v.  Kelly,  126  111.  552.) 

\{Title  of  court  and  cause  as  in  Form  No.  12120.')^ 
This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
and  answers  of  the  defendants  thereto,  replication  of  complainant  to 
answers,  and  upon  proof  taken  in  said  cause,  on  the  trial  of  issues 
of  fact,  by  jury  heretofore  sworn  to  try  same,  and  cause  having  been 
argued  by  counsel  for  parties,  and  court  having  heard  and  considered 
said  pleadings,  proofs  and  arguments,  and  being  fully  advised  in 
the  premises,  doth  find  that  the  real  estate  described  in  the  com- 
plainant's bill  was  purchased  in  the  year  \'i82  for  %100,  and  that^ 
title  for  it  was  taken  in  the  name  of  defendant  Jane  Kelly;  that 
neither  complainant  nor  defendant  y^«^  Kelly  paid  any  part  of  said 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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purchase  money;  that  all  the  said  purchase  money,  excepting  %S5^ 
was  paid  by  Mary  Kelly,  daughter  of  said  complainant  and  defend- 
ant, after  she,  said  Mary  Kelly,  became  of  full  age;  that  said  sum 
of  %35  was  earned  by  Jennie  Kelly,  daughter  of  complainant,  during 
her  minority,  and  that  complainant  is  entitled  to  the  same  benefit 
thereof  as  though  he  had  himself  contributed  said  amount  towards 
the  purchase  of  said  real  estate.  The  court  further  finds  that  the 
improvements  upon  said  real  estate  were  purchased  and  built  by  the 
joint  earnings  of  defendant  Jane  Kelly  and  Mary  Kelly  and  Jennie 
Kelly;  that  no  part  of  said  money  for  said  improvements  was  earned 
by  Mary 'd.nd  Jennie  Kelly  during  the  minority  of  either  of  them;  that 
complainant  contributed  no  portion  of  the  moneys  paid  for  said 
improvements,  and  performed  no  services  upon  or  about  the  same 
that  he  was  not  paid  for;  and  the  court  further  finds  that  the  said 
improvements  ought,  in  equity,  to  be  considered  and  held  to  be  per- 
sonal property  and  not  as  part  of  said  real  estate;  that  at  time  of 
said  sale  complainant  had  no  right  to  or  interest  in  except  that 
arising  from  the  payment  of  said  $<?5. 

The  court  further  finds  that  the  said  real  estate  and  the  improve- 
ments thereon  were  sold  for  the  sum  of  %7,000',  and  the  court  further 
finds  that  the  value  of  said  improvements  at  the  time  of  said  sale 
was  %Jf,200,  and  the  value  of  said  real  estate  at  said  time  was  %2,800\ 
and  the  court  further  finds  that  the  complainant  is  entitled  to  receive, 
out  of  the  said  $2,800  paid,  the  same  proportion  that  said  sum  paid 
is  to  said  sum  sold  for,  or  that  $35  is  to  $3,800,  or  $140.  This  court 
further  finds  that  the  money  in  the  hands  of  the  clerk  of  this  court, 
under  an  order  heretofore  made,  is  more  than  said  sum  of  $1^0,  the 
proceeds  of  said  sale,  and  that  the  proceeds  of  said  sale  should  stand 
in  lieu  and  in  place  of  the  said  real  estate  and  improvements  thereon, 
and  that  $2,800  thereof  stand  in  the  place  of  said  real  estate,  and 
that  $4,200  thereof  stand  in  the  place  of  said  improvements  on  said 
real  estate. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  improve- 
ments which  were  upon  the  premises  described  in  complainant's 
bill  of  complaint  as  the  west  twenty-five  feet  of  the  south  ninety  feet 
of  lot  11,  in  block  53,  in  the  canal  trustee's  new  subdivision  of  the 
southwest  quarter  of  section  21,  township  39  north,  range  i^  east  of 
the  third  principal  meridian,  in  the  city  of  Chicago,  county  of  Cook, 
after  the  time  of  sale  thereof,  should  be  regarded  as  personal  prop- 
erty ;  that  the  value  thereof,  at  the  time  of  said  sale,  was  $4,200; 
that  out  of  the  $7,000,  proceeds  of  the  sale  of  said  improvements 
and  said  real  estate,  the  said  sum  of  $4,200  stand  in  the  place  and 
in  lieu  of  said  improvements;  that  complainant  has  no  right,  title  or 
interest  to  or  any  claim  upon  said  sum  of  $4,200;  that  the  value 
of  said  real  estate  at  time  of  said  sale  was  $2,800;  that  out  of  $7,000, 
proceeds  of  sale  of  said  improvements  and  real  estate,  said  sum  of 
$2,800  stand  in  place  and  in  lieu  of  said  real  estate;  that  the  com- 
'plainant's  infant  daughter  having  contributed  of  her  earnings  the 
sum  of  $35  towards  the  sum  of  $700  paid  for  said  real  estate,  the 
complainant  is  entitled  to  35-700  of  $2,800,  to  wit,  the  sum  of  $140, 
and  no  more. 
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It  is  further  ordered,  adjudged  and  decreed  that  the  clerk  of  said 
court,  out  of  the  moneys  now  in  his  hands,  under  order  of  court 
made  in  this  cause,  pay  to  complainant  %lJi.O  and  take  his  receipt 
therefor,  and  the  balance  of  the  moneys  in  his  hands,  under  said 
order,  he  pay  to  defendant  R.  IV.  Bridge,  by  whom  the  same  was 
paid  to  said  clerk;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  injunction  issued  on  the  same  is  hereby  dissolved. 

(2)  Establishing  Trust. 

Form  No.  2  o  1 1 1 . 

(Precedent  in  Morse  v.  Kimball,  153  Mo.  585.)' 
[(jCommencetnent  as  in  Form  No.  12000.)]^  The  court  *  *  *  doth 
find  that  the  real  estate  described  in  plaintiff's  petition  and  defendant 
Bagiey's  separate  answer  *  *  *  was  purchased  by  defendants  J. 
Niles  Kimball  and  V.  IV.  Bagley,  together  with  H.  J.  Gorifi  and  George 
H.  Byers,  and  by  agreement  the  title  thereto  was,  on  May  9,  iS87, 
taken  in  the  name  of  defendant  Bagley  in  trust  for  said  parties;  that 
the  purchase  price  was  %15,Jf00,  of  which  %5,13Jf  was  paid  in  cash,  and 
the  balance,  %10,266,  divided  into  /«'<?  equal  payments  of  %5,133  each, 
due  in  one  and  two  years  from  said  date.  That  said  deferred  pay- 
ments were  evidenced  by  sixteen  notes  signed  by  defendant  Bagley, 
eight  for  ^533.25  and  eight  for  ^750  each,  and  all  secured  upon  said 
land.  That  said  Kimball  and  Bagley  each  owned  one-third  and  said 
Gorin  and  Byers  jointly  one-third;  that  the  representation  of  each 
third  interest  was  to  pay  one-third  of  the  cash  payment  and  assume 
payment  of  one-third  of  the  deferred  payments.  That  as  between 
the  parties  to  said  trust  the  one-third  interest  of  said  Gorin  and  Byers 
and  one-third  interest  of  said  defendant  Bagley  became  and  were 
wholly  paid  for.  That  of  the  original  purchase  price  there  yet 
remains  unpaid  %800  and  interest  thereon  from  May  9,  iS92,  at  the 
rate  of  eight  per  cent,  per  annum,  which  is  secured  by  a  deed  of  trust 
on  part  of  said  property.  That  said  defendant  Bagley  made  various 
advances  for  defendant  Kimball  on  account  of  said  Kimball's  original 
cash  payment  and  interest  and  taxes  accruing  against  said  Kimball's 
//^/ra  interest;  that  the  original  cost  of  said  Kimball's  third  interest 
was  $5,133.34;  that  in  addition  to  said  amount  there  have  been 
advances  made  by  said  defendant  Bagley,  trustee,  on  account  of 
said  i^/w/^«//'j- M/r^  interest,  with  interest  on  such  amounts  as  were 
not  shortly  repaid  at  the  rate  of  six  per  cent,  per  annum,  to  the  date 
of  this  decree,  amounting  to  $1,112.81,  making  the  total  amount  due 
by  ssLid  Kimball  on  account  of  this  third  interest  $6,2^6.15.  The 
court  further  finds  that  there  has  been  paid  at  different  times 
towards  the  cost  of  said  Kimball's  third  interest  amounts  aggregat- 
ing $3,195.19,  leaving  a  balance  due  and  unpaid  on  account  of  said 
Kimball's  one-third  interest  of.  $3,050.96;  that  of  the  amount  of  this 
balance  due  on  said  Kimball's  interest  $800  is  the  balance  of  the 
original  purchase  price  yet  remaining  unpaid  and  secured  upon  the 

1.  This  decree  was  affirmed.  [  ]  will  not   be  found  in  the  reported 

2.  The  matter  to  be  supplied  within     case. 
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interest  of  all  the  members  of  said  trust.  That  the  difference  between 
the  amounts  now  due  on  account  of  aid  Kimball's  third  interest  of 
^,050.96  and  the  balance  of  the  original  purchase  price  remaining 
unpaid  of  ^00  is  ^,250.96,  and  that  said  amount  oi  ^,250.96  so  due 
on  account  of  said  A/V//^a//V  share  is  the  amount  of  advancements 
with  six  per  cent,  interest  made  by  and  due  to  said  defendant  Bagley 
as  aforesaid.  The  court  further  finds  that  the  plaintiff,  Charles  H. 
Morse,  has  advanced  to  defendant  Kimball,  towards  the  purchase  of 
a  one-half  interest  of  said  Kimball's  one-third  interest,  sums  aggregat- 
ing, with  interest  to  this  date,  $5,^6.?.  6^.  The  court  doth  thereupon 
order,  adjudge  and  decree,  first,  that  as  between  the  parties  to  this 
action  the  said  balance  of  %800  and  interest  thereon  from  May  9, 
jS92,  at  the  rate  of  eight  per  cent,  per  annum,  so  remaining  unpaid, 
as  aforesaid,  as  part  of  the  original  purchase  price  of  said  property, 
and  secured  upon  the  joint  interest  of  all  the  parties  to  said  trust,  be 
and  hereby  is  alien  upon  only  one-third  interest  of  the  defendant y^ 
Niles  Kimball  on  sdixd.  land,  and  as  between  said  parties  the  interest 
of  all  other  parties  to  said  trust  is  relieved  from  any  liability  on 
account  of  said  balance;  second,  that  the  amount  so  found  to  be  due 
V.  W.  Bagley,  trustee,  of  $2,250.96  for  advancements  made  by  him, 
as  aforesaid,  on  account  of  said  Kimball's  one-third  interest,  together 
with  six  per  cent,  interest  per  annum  from  the  date  of  this  judgment, 
be  and  hereby  is  declared  a  lien  on  said  Kimball's  one-third  interest, 
subject  only  to  rights  of  the  holders  of  said  ^800  incumbrance  remain- 
ing unpaid  on  account  of  the  original  purchase  price  and  interest 
thereon;  and,  third,  that  the  amounts  and  interest  thereon  at  six  per 
cent.,  aggregating  $3,863.64-  advanced  by  the  plaintiff  to  defendant 
Kimball,  with  interest  at  the  rate  of  six  per  cent,  per  annum  from 
date  hereof,  be  and  hereby  are  declared  a  lien  upon  <7«^-////r^  interest 
of  said  Kimball  in  said  property.  It  is  further  ordered,  adjudged  and 
decreed  that  the  costs  of  this  suit  be  paid  out  of  said  trust  estate  and 
that  in  making  settlements  with  the  beneficiaries  in  said  trust  the 
trustees  be  credited  with  a  payment  made  by  him  on  account  of  said 
costs,  by  attorney. 

Form  No.  201  12. 

(Precedent  in  Brown  v.  Lynch,  i  Paige  (N.  Y.)  155.) 

[(  Title  of  court  and  cause,  y^ 

This  cause  having  heretofore  been  brought  to  a  hearing  upon  the 
pleadings  and  proofs  therein,  and  the  same  having  been  argued  by 
Mr.  David  Ruggles,  of  counsel  for  the  complainants,  and  by  Mr. 
George  F.  Tallman,  of  counsel  for  the  defendant,  and  due  delibera- 
tion being  had  thereupon,  the  court  doth  declare  that  the  said 
defendant  committed  a  fraud  upon  the  said  complainants  in  the  pur- 
chase of  the  lands  in  the  pleadings  and  proofs  in  this  cause  men- 
tioned; and  that  he  made  such  purpose  and  received  the  conveyance 
of  the  said  lands  as  trustee  for  the  said  complainants  and  for  their 
benefit;  subject,  however,  to  the  payment  to  him  of  the  sum  of  one 
Jhousand  five  hundred  and  forty  dollars  paid  by  the  said  defendant  on 

1.  The  matter  to  be  supplied  within  []  will  not  be  found  in  the  reported  case. 
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such  purchase,  and  the  sum  oi  sixty  dollars,  the  compensation  to  the 
defendant  for  making  the  same  agreed  upon  by  the  parties,  with 
interest  on  both  sums  from  the  8th  day  oi  June.,  in  the  year  one 
thousand  eight  hundred  and  twenty-four,  the  time  of  making  such 
purchase;  and  that  the  said  defendant,  in  making  the  sale  of  said 
lands  to  Benjamin  Coulter.,  in  the  proofs  mentioned,  acted  as  the 
trustee  of  the  said  complainants,  and  is  answerable  to  them  for  the 
amount  of  the  sale  moneys,  being  the  sum  of  t%vo  thousand  three  hun- 
dred dollars,  with  interest  thereon  from  the  nineteenth  day  of  May,  in 
the  year  one  thousand  eight  hundred  and  twenty-five,  the  time  of 
such  sale,  making  the  deductions  of  the  two  sums  before  mentioned; 
and  it  appearing  to  this  court  by  computation,  making  the  charges 
and  allowances  aforesaid,  that  there  is  due  to  the  said  complainants 
from  the  said  defendant  the  sum  of  seven  hundred  and  thirty  dioW^ax^ 
and  two  cents  on  the  day  of  the  date  of  this  decree:  It  is  there- 
fore ordered,  adjudged  and  decreed,  and  the  circuit  judge  of  the 
second  circuit,  by  the  power  and  authority  of  this  court,  doth  order, 
adjudge  and  decree  that  the  said  defendant  pay  to  the  said  com- 
plainants or  to  their  solicitor  the  sum  of  seven  hundred  and  thirty 
dollars  and  two  cents,  with  interest  thereon  from  this  day,  together 
with  the  complainant's  costs  in  this  cause  to  be  taxed,  within  thirty 
days  after  demand  made  and  service  of  a  copy  of  this  decree  upon 
the  said  defendant;  and  in  default  of  such  payment  that  the  said 
complainants  have  execution  for  the  same. 

Form  No.  2  o  1 1  3 . 

(Precedent  in  Matter  of  Windle,  2  Edw.  (N.  Y.)  589.) 

[(  Title  of  court  and  cause. y^ 

Whereas,  by  an  order  heretofore  made  upon  this  petition  on  the 
thirteenth  day  of  April  instant,  whereby  it  was  ordered  that  the 
petition  above  mentioned  should  be  referred  to  Frederick  De  Peyster, 
Esquire,  one  of  the  masters  of  this  court  residing  in  the  city  of 
Ne7v  York,  to  take  testimony  and  report  as  to  the  alleged  purchase 
by  the  said  petitioner  William  B.  Windle,  of  Richard  Roe,  in  or  about 
the  month  of  February,  one  thousand  eight  hundred  and  thirty-five, 
with  his  own  moneys  and  on  his  own  account,  of  all  those  three  cer- 
tain lots  of  ground,  {describing  if).  And  whereby  it  was  further 
ordered  that  the  said  master,  under  such  reference,  take  testimony 
not  only  as  to  material  facts  directly  mentioned  in  the  said  petition, 
or  such  of  them  as  were  in  the  power  of  the  said  petitioner  to  prove, 
but  also  of  corroborating  circumstances  which  would  go  to  show 
that  the  said  lots  of  ground  and  premises  were  purchased  with  the 
said  petitioner's  own  funds,  and  that  the  said  petitioner  ought  to 
have  the  legal  title  and  estate  of  the  same  vested  in  him,  and  also 
that  upon  such  reference  the  said  petitioner  be  examined  touching 
the  said  premises.  And  whereby  it  was  also  ordered  that  Oliver 
Ellsworth,  Esquire,  one  of  the  solicitors  of  this  court,  be  and  he 
thereby  was  appointed  special  guardian  ad  litem  for  George  Bell 
Windle,  James  Burt  Windle  and  Eva  Bertha  Windle,  infant  children 

1.  The  matter  to  be  supplied  within  [  1  will  not  be  found  in  the  reported  case. 
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of  the  said  William  B.  Windle,  to  appear  for  them  on  the  said  refer- 
ence, and  to  guard  the  rights  and  interests  of  the  said  children;  and 
that  the  said  master  have  power  to  summon  before  him  the  friends 
and  relations  of  the  said  infants  and  to  examine  them  or  any  other 
person  as  witnesses  in  opposition  to  the  claims  of  the  said  peti- 
tioner. And  whereas  the  said  Frederick  De  Feyster,  Esquire,  as  such 
master,  in  and  by  his  report  in  the  premises,  bearing  date  the  twetity- 
ihird  da.y  of  April,  one  thousand  eight  hundred  and  thirty-six  (after 
reciting  the  said  order),  reported,  among  other  things,  that  the  said 
guardian  ad  litem  for  the  said  infant  children,  admitted  on  the  refer- 
ence had  before  the  said  master,  that  George  Bell  Windle,  the  eldest  son 
of  the  said  petitioner,  was  fully  competent,  in  his  opinion,  to  under- 
stand his  rights,  if  he  had  any,  in  this  matter,  being  an  active  and 
intelligent  lad  in  the  partial  superintendence  of  his  father's  business; 
that  he  disclaimed  to  have  any  rights  derived  from  the  mere  circum-/ 
stance  of  the  deed  being  taken  in  the  name  of  his  mother,  as  he 
felt  satisfied  that  the  purchase  had  been  made  from  the  funds  of  the 
father  and  that  the  mother  never  had  any  property  of  any  consider- 
able value  but  what  she  had  derived  from  him  —  also  that  the  said 
infant  George  Bell  Windle  had  subsequently  appeared  before  the 
said  master  and  made  a  declaration  similar  to  that  made  by  his  said 
guardian;  and  also  that,  from  the  testimony  taken  and  examination 
made  before  him  (and  fully  referred  to  in  the  said  report),  he  was  of 
opinion  that  the  said  purchase  of  the  said  lots  of  ground  and 
premises  was  made  by  the  said  William  B.  Windle,  the  petitioner,  on 
his  own  account  and  from  his  own  peculiar  funds;  also  that  the  deed 
taken  on  the  purchase  from  the  said  Richard  Roe  and  wife  was  taken 
in  the  name  of  the  deceased  wife  of  the  said  petitioner,  and  not  in 
his  own  name,  because  he  was  then  an  alien;  also  that  he  was  then, 
at  the  time  of  the.  said  report,  a  citizen  as  appeared  from  the  certifi- 
cate of  his  naturalization,  exhibited  by  the  said  petitioner  to  the  said 
master;  and  also  that  the  testimony  so  taken  by  him,  the  said  mas- 
ter, substantially  showed  that  the  said  lots  of  ground  and  premises 
were  purchased  with  the  said  petitioner's  own  funds,  and  that  he 
ought  to  have  the  legal  title  and  estate  of  the  same  vested  in  him. 
Now,  upon  motion  of  Mr.  Jeremiah  Mason,  of  counsel  for  the  said 
petitioner,  and  upon  reading  and  filing  the  said  master's  report,  and 
due  deliberation  having  been  had  by  the  court  in  the  premises,  it  is 
ordered  that  the  said  report  be  and  the  same  is  hereby  confirmed. 
And  it  is  hereby  declared,  adjudged  and  decreed,  and  the  said  court, 
by  virtue  of  the  power  vested  therein,  doth  declare,  adjudge  and 
decree  that  the  said  petitioner,  William  B.  Windle,  is  entitled  to  the 
legal  as  well  as  equitable  estate  in  fee  of  and  in  the  said  three  lots  of 
ground  and  premises  before  described,  with  the  appurtenances,  and 
that  the  title  thereto  which  has  descended  to  his  infant  children,  the 
said  George  Bell  Windle,  fames  Burt  Windle  and  Eva  Bertha  Windle, 
from  their  mother,  be  and  the  same  is  hereby  considered  to  be  in 
trust  for  the  said  petitioner,  William  B.  Windle.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  the  said  George  Bell  Windle, 
James  Burt  Windle  and  Eva  Bertha  Windle  execute  a  conveyance 
to  the  said  petitioner  in  fee  of  the  said  lots  of  ground  and  premises 
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hereinbefore  described,  with  all  houses,  erections  and  buildings 
standing  and  being  thereon  and  appurtenances  relating  thereto,  the 
form  of  which  said  conveyance  shall  be  settled  and  approved  by  the 
said  master,  Frederick  De  Feyster,  Esquire,  and  so  that  the  said  Oliver 
Ellsworth,  special  guardian  ad  litem  for  such  infants,  execute  such 
conveyance  on  their  part  and  as  their  act  and  deed.  And  also  that 
the  said  petitioner  bear  the  costs  of  his  own  soHcitor  and  counsel 
and  pay  the  costs  of  the  special  guardian  ad  litem  to  be  taxed. 

VI.  PROCEEDINGS  BY  AND  AGAINST  TRUSTEES. 

1.  Proceedings  Against  Trustees. 

a.  To  Recover  Trust  Funds. 

(1)  Complaint,  Declaration  or  Petition. 

Form  No.  201  14. 

(Precedent  in  General  Mut.  Ins.  Co.  v.  Benson,  5  Duer  (N.  Y.)  168.)' 

\{^Title  of  court  and  cause  as  in  Form  No.  5936.)]^ 
City  and  county  of  New  York,  ss. : 

The  above  named  plaintiffs,  by  Alexander  Hamilton,  jun.,  their 
attorney,  complain  of  the  above  named  defendant,  and  show  to  this 
court: 

That  the  said  plaintiffs  made  and  executed  a  certain  policy  of 
insurance,  whereby  they  became  insurers  of  cargo  on  board  of  the 
ship  Russell  Glover  to  the  amount  of  ten  thousand  seven  hundred  and 
twenty-seven  dollars  and  eighty-one  cents. 

That  the  said  ship,  together  with  the  cargo  on  board  thereof,  was 
afterwards  wrecked,  and  became  a  total  loss,  and  the  said  plaintiffs 
have  paid  to  the  parties  entitled  thereto  the  whole  amount  which 
they  agreed  to  pay  by  the  terms  of  their  said  policy  as  aforesaid, 
to  wit,  the  sum  of  eleven  thousand  eight  hundred  and  twenty-seven 
dollars. 

The  said  plaintiffs  further  show  that  the  said  defendant  has,  since 
the  payment  of  the  said  loss,  received  a  large  sum  of  money  from 
the  sale  of  certain  portions  of  the  said  cargo,  which  were  saved, 
amounting  in  the  whole,  as  these  plaintiffs  are  informed  and  believe, 
to  the  sum  oi  twelve  thousand doWars  and  upwards;  that  the  said  sum, 
received  by  him  as  aforesaid,  belongs  to  the  insurers  of  the  said 
cargo,  to  whom  the  same  was  duly  abandoned  in  proportionate  parts, 
according  to  the  sums  respectively  insured  by  them;  and  that  the 
said  plaintiffs  are  entitled  to  receive  from  the  said  defendant,  for 
their  share  or  proportionate  part  thereof,  the  sum  of  one  thousand  six 
hundred  and  one  dollars  z.nd  fifty-one  cents,  with  interest  thereon,  and 
that  the  said  defendant  has  been  requested  to  pay  the  same,  but  has 
neglected  and  refused  to  pay  the  same,  or  any  part  thereof,  to  the 
said  plaintiffs;  that  annexed  hereto  is  a  copy  of  an  average  statement 

1.  A  judgment  confirming  the  report  2.  The  matter  to  be  supplied  within 
of  the  referee  in  favor  of  the  plaintiff  [  ]  will  not  be  found  in  the  reported 
was  aflSrmed.  case. 
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or  adjustment  of  the  said  salvage,  and  which,  the  plaintiffs  pray,  may 
be  taken  as  a  part  of  this  complaint. 

And  these  plaintiffs  further  show  that  the  said  defendant  received 
the  said  sum  of  twelve  thousand  doWars,  before  referred  to,  acting  as 
agent  or  otherwise,  in  a  fiduciary  capacity,  for  the  said  insurers,  and 
for  these  plaintiffs,  as  one  of  them,  entitled  to  their  proportionate 
share  of  said  sum  of  hvelve  thousand  dollars,  and  unjustly  and 
improperly  refuses  to  pay  over  said  proportionate  share  or  sum, 
amounting  to  one  thousand  six  hundred  and  one  dollars  2ind.  fifty -one 
cents,  as  above  stated. 

Wherefore,  the  plaintiffs  demand  judgment  against  the  said  defend- 
ant for  the  said  sum  oi  one  thousand  six  hundred  and  one  doWd^v^  awA 
fifty-one  cents,  with  interest  from  the  ^fr^/ day  oi  July,  i853,  together 
with  their  costs,  and  a  reasonable  allowance  for  the  expenses  of 
this  suit. 

Alex.  Hamilton.,  Jun.,  Plaintiff's  Attorney. 

[(  Verification^  ^ 

Form  No.  2  o  i  i  5 . 

(Precedent  in  Mordecai  v.  Seignious,  53  S.  Car.  95.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5933.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court:]^ 

First.  That  at  the  dates  hereinafter  named,  the  Royal  Fertilizer  Com- 
pany was  a  body  corporate  under  the  laws  of  the  state  of  South 
Carolina. 

Second.  That  at  the  dates  hereinafter  mentioned  the  Piedmont 
Guano  Company  was  a  body  corporate  under  the  laws  of  the  state  of 
South  Carolina.,  and  that  at  such  dates  and  until  October  1st,  iS92, 
James  M.  Seignious  was  a  director  and  president  of  said  company, 
having  the  active  management  and  control  thereof. 

Third.  That  on  or  about  the  20th  day  oi  October,  j891,  the  Royal 
Fertilizer  CompaTiy  entered  into  a  contract  with  the  Piedmont  Guano 
Cpw/a/zy  for  the  sale  and  delivery  to  the  %2i\di  Piedmont  Guano  Com- 
pany of  1,000  tons  bulk  dissolved  bone  at  %10.S0  per  ton,  payable 
May  1st,  i892,  in  cash  or  by  the  note  of  the  said  Piedmont  Guano  Com- 
pany, with  interest  at  seven  per  cent.,  pa.Yah]e  November,  i893,  sub- 
ject to  the  following  agreement,  executed  by  the  said  Piedmont  Guano 
Company,  by  its  president,  James  M.  Seignious,  namely:  that  all  the 
goods,  and  also  all  of  the  proceeds  therefrom,  should  be  held  in  trust 
by  the  said  Piedmont  Guano  Company  for  the  payment  of  its  obliga- 
tion to  the  s.di\(\  Royal  Fertilizer  Company,  as  per  the  terms  of  said 
sale;  that  all  proceeds  of  said  goods  as  collected  should  be  first 
applied  to  the  payment  of  said  obligation,  whether  the  same  should 
have  matured  or  not,  until  they  should  be  paid  in  full;  that  on  June 
1st,  next  after  the  date  of  such  sale,  or  sooner,  if  possible,  the  said 
Piedmont  Guano  Company  should  deliver  to  the  Royal  Fertilizer  Com- 

1.  The  mailer  to  be  supplied  within  3.  The  matter  enclosed  by  and  to  be 
r  ]  will  not  be  found  in  the  reported  case,  supplied  within  []  will   not  be  found 

2.  A  demurrer  to  this  complaint  was  in  the  reported  case, 
overruled. 
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pany\  or  its  order,  the  notes  or  other  obligations  of  the  planters  or 
other  purchasers  to  whom  the  said  Piedmont  Guano  Company  might 
sell  said  goods,  for  the  gross  amount  of  the  sales  of  the  same  ta 
be  held  by  the  Royal  Fertilizer  Company,  as  collateral  security  for  the 
payment  of  said  obligation  to  \.\i&  Royal  Fertilizer  Company;  the  same 
to  be  returned  to  the  Piedmont  Guano  Company  in  ample  time  for  col- 
lection, in  accordance  with  the  provisions  of  said  contract;  all  of 
which  will  more  fully  appear  by  a  copy  of  the  contract  hereto 
annexed  as  a  part  of  this  complaint. 

Fourth.  That  pursuant  to  the  said  contract  and  under  the  terms 
thereof  the  %d\^  Royal  Fertilizer  Company  actually  sold  and  delivered 
to  the  said  Piedmont  Guano  Company,  between  January  28,  xW2,  and 
March  4,  1 85^,  inclusive,  515  tons  dissolved  bone,  upon  the  terms 
and  conditions  set  forth  in  said  agreement.  That  on  the  2d  day  of 
May,  iB92,  the  Piedmont  Guano  Company,  by  the  said  James  M.  Seig- 
nious,  as  president,  and  J,  S.  Felder,  as  secretary  and  treasurer,  pur- 
suant to  the  terms  of  the  said  contract  for  sale  of  said  bulk  dissolved 
bone,  executed  its  note  to  the  said  Royal  Fertilizer  Company  for 
^,15S.8If.,  payable  JVoz'emder  15th,  i892,  with  interest  at  seven  per 
cent,  per  annum,  in  payment  for  the  said  575  tons  so  delivered. 

Fifth.  That  thereafter,  to  wit:  on  or  about  the  5th  day  oi  July, 
jS92,  the  said  Royal  Fertilizer  Company,  at  the  request  of  the  Piedmont 
Guano  Company,  and  under  the  terms  of  the  said  contract,  delivered 
to  the  %a\d  Piedmont  Guano  Company  the  remainder  of  the  1,000  tons 
of  bulk  dissolved  bone  mentioned  in  said  contract,  to  wit:  Ji25  tons 
of  bulk  dissolved  bone,  and  the  saxd  Royal  Fertilizer  Company,  on  \X.^ 
part,  fully  performed  all  the  terms  and  conditions  of  the  said  con- 
tract of  sale  of  the  20th  October,  iS91,  by  it  to  be  done  and  performed. 

Sixth.  That  the  said  Piedmont  Guano  Company  failed  to  perform  the 
terms  of  the  said  contract,  and  failed,  on  or  before  the  1st  day  of 
June,  iS92,  to  deliver  to  the  Royal  Fertilizer  Company  the  notes  and 
other  obligations  of  the  planters  and  other  purchasers  to  whom  the 
said  Piedmont  Guano  Company  had  sold  the  said  goods;  but,  on  the 
contrary,  failed  and  refused  to  deliver  the  same. 

Seventh.  That  as  the  plaintiffs  are  informed  and  believe,  and  on 
such  information  and  belief  allege,  the  bulk  dissolved  bone  sold  and 
delivered  by  the  said  Royal  Fertilizer  Company  to  the  Piedma^  Guano 
Company,  as  aforesaid,  and  received  by  the  said  Piedmont  Guano  Com- 
pany, that  is  to  say,  515  tons  bulk  dissolved  bone,  delivered  between 
the  28th  January,  i892,  and  the  4^h  March,  i892,  was  by  the  Piedmont 
Guano  Company  sold  and  delivered  to  planters  and  other  purchasers. 
That  a  large  portion  of  the  same  was  taken  and  intermingled  with 
other  materials  of  the  said  Piedmont  Guano  Company,  and  when  so 
taken  and  intermingled,  was  sold  as  ammoniated  fertilizers  to  sundry 
purchasers,  and  part  of  the  same  was  sold  to  sundry  purchasers  as 
dissolved  bone  not  intermixed  with  other  materials;  and  on  infor- 
mation and  belief  these  plaintiffs  allege  and  charge  that  of  the  said 
515  tons  of  bulk  dissolved  bone  aforesaid,  SOO  tons  were  intermingled, 
with  other  material  of  the  Piedmont  Guano  Company,  awd  after  such 
intermingling  was  sold  to  planters  and  other  purchasers  as  ammoni- 
ated fertilizer;  and  215  tons  thereof  was  sold  as  dissolved  bone  not 
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intermixed.  And  for  all  of  the  said  dissolved  bone  both  mixed  and 
unmixed  so  sold,  notes  and  other  obligations  of  the  purchasers  were 
given  to  the  said  Piedmont  Guano  Company.  That  the  Jf25  tons  of 
bulk  dissolved  bone  delivered  Siittr  March  J^th,  i893,  was  not  sold  by 
the  Piedmont  Guano  Company,  and  form  no  part  of  the  consideration 
of  the  notes  and  obligations  hereinafter  mentioned. 

Eighth.  That  no  part  of  the  notes  or  obligations  received  by  said 
Piedmont  Guano  Cofnpany  from  purchasers  of  the  said  575  tons  of  dis- 
solved bone,  sold  to  said  Piedmont  Guano  Company  subject  to  said 
agreement,  has  ever  been  delivered  to  the  Royal  Fertilizer  Company 
or  to  the  plaintiffs,  although  frequently  demanded,  nor  has  any  part 
of  the  cash  proceeds  of  the  said  notes,  or  other  obligations  given 
therefor,  ever  been  paid  to  the  Royal  Fertilizer  Company  or  these 
plaintiffs. 

Ninth.  That  among  the  parties  to  whom  was  sold  the  said  bulk 
dissolved  bone  (so  sold  and  delivered  by  the  said  Royal  Fertilizer 
Company  to  the  Piedmont  Guano  Company)  were  the  following  parties, 
to  whom  the  same  were  sold  intermingled  with  other  material  as 
ammoniated  fertilizer,  to  wit:  the  parties  named  and  enumerated, 
with  the  number  of  tons  sold  and  the  price  thereof  stated  in  the  list 
hereto  annexed  as  exhibit  '■'■B"  and  that  among  the  parties  to  whom 
the  same  were  sold  were  the  following  parties,  to  whom  the  same 
were  sold  as  dissolved  bone  not  intermingled  with  other  materials, 
to  wit:  the  parties  named  and  enumerated,  with  the  number  of  tons 
sold  and  the  prices  thereof  stated  in  the  list  hereto  annexed  as 
exhibit  "C" 

Tenth.  That,  as  plaintiff  is  informed  and  believes,  on  May  21st, 
j892,  the  Piedmont  Guano  Company,  being  then  indebted  for  amounts 
theretofore  loaned  it  by  the  firm  of  James  M.  Seignious  6^  Son,  exe- 
cuted by  the  said  James  M.  Seignious  as  president,  and  J.  S.  Fclder 
as  secretary  and  treasurer,  and  delivered  to  the  said  James  M. 
Seignious,  on  behalf  oi  James  M.  Seignious  &•  Son  (which  firm  was 
composed  of  the  defendant,  James  M.  Seignious,  and  his  son,  Frank 
P.  Seignious,  at  that  time  doing  business  under  the  firm  name  of 
James  M.  Seignious  6^  Son),  its  note,  dated  on  the  said  date,  for 
$15,162.99,  payable  on  demand;  and  as  collateral  security  for  said 
note  the  said  James  M.  Seignious,  acting  as  president  of  the  said 
Piedmont  Guano  Company,  assigned  and  delivered  to  the  said  James 
M.  Seignious,  acting  iox  James  M.  Seignious  &*  Son,  a  large  portion 
of  the  bills  receivable  of  the  said  Piedmont  Guano  Company,  given  by 
its  customers  for  goods  sold  and  delivered  to  them,  including  therein 
the  notes  given  by  the  purchasers  for  the  said  bulk  dissolved  bone 
hereinbefore  specifically  enumerated  and  set  forth;  and  that  on 
sundry  other  occasions  the  said  Piedmont  Guano  Company,  through 
its  president,  the  defendant,  James  M.  Seignious,  delivered  to  the 
said  James  M.  Seignious,  on  behalf  of  said  James  M.  Seignious  <s^  Son, 
other  notes  representing  the  notes  given  for  the  proceeds  of  the  sale 
of  the  bulk  dissolved  bone  so  furnished  by  the  Royal  Fertilizer  Com- 
pany, and  delivered  to  the  Piedmont  Guano  Company  under  its  con- 
tract aforesaid. 

Eleventh.   That  on   18t/i  November,    iS92,   the    said    note  of   the 
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Piedmont  Guano  Company  to   the  Royal  Fertilizer  Company   was   pro- 
tested for  nonpayment. 

Twelfth.  That  on  the  llth  day  of  January^  i893,  the  Piedmont 
Guano  Company  made  an  assignment  for  the  benefit  of  its  creditors, 
the  provisions  of  which  assignment  were  not  accepted  by  the  Royal 
Fertilizer  Company;  that  the  creditors  who  accepted  such  assignment 
having  been  paid  in  full,  there  was  paid  out  of  the  assets  remaining 
in  the  hands  of  the  assignee  and  agent  of  creditors  of  the  Piedmont 
Guano  Company  upon  the  note  of  the  Royal  Fertilizer  Company  the 
sum  of  %951.65,  leaving  a  balance  due  upon  said  note  of  ^,202.19; 
that  thereafter  there  was  collected  by  suits  against  the  stockholders 
of  the  Piedmont  Guano  Company  to  enforce  their  statutory  liability 
$56>0,  paid  as  follows:  %125  paid  on  the  2J^th  March,  i89.4;  $^^  paid 
on  the  13th  December,  i854;  %50  paid  on  the  6th  February,  iS95  —  all 
of  which  were  credited  upon  said  note  of  the  Royal  Fertilizer  Com- 
pany; that  no  part  of  the  said  note  has  been  paid,  except  the  sums 
above  specified. 

Thirteenth.  That  the  said  firm  of  James  M.  Seignious  6^  Son  was 
dissolved  on  the  6th  December,  i892,  by  the  death  of  Frank  P. 
Seignious,  and  the  said  James  M.  Seignious,  as  surviving  copartner  of 
said  firm,  became  possessed  of  all  the  assets  of  said  firm,  including 
all  the  notes  and  other  obligations,  or  the  proceeds  thereof,  given 
by  the  purchasers  from  the  said  Piedmont  Guano  Company  of  the  dis- 
solved bone  sold  by  the  said  Royal  Fertilizer  Company  to  the  said 
Piedmont  Guano  Company,  subject  to  the  agreement  hereinbefore 
specified. 

Fourteenth.  That  the  plaintiffs  are  informed  and  believe,  and  on 
such  information  and  belief  allege,  that  the  defendant  has  collected 
upon  the  notes  and  obligations  given  by  the  purchasers  from  the 
said  Piedmont  Guano  Company  iox  goods  sold  by  the  said  Royal  Fertilizer 
Company,  subject  to  the  agreement  as  hereinbefore  alleged,  and  by 
the  said  Piedmont  Guano  Company  sold  to  the  said  purchasers,  which 
said  notes  and  obligations  were  given  as  collateral  security  by  the 
said  James  M.  Seignious,  acting  as  president  of  the  Piedmont  Guana 
Company,  to  himself,  on  behalf  of  James  M.  Seignious  df  Son,  an 
amount  equal  to  the  sum  of  about  $6,000. 

Fifteenth.  That  the  said  James  M.  Seignious,  defendant  herein^ 
was  well  aware  of  the  terms  and  conditions  of  the  agreement  upon 
which  said  goods  were  sold  by  the  said  Royal  Fertilizer  Company  to 
the  said  Piedmont  Guano  Company,  and  was  well  aware  of  the  other 
matters  and  facts  of  the  said  agreement  as  herein  set  forth  and 
alleged,  and  was  well  aware  when  he,  as  president  of  the  said  Pied- 
mont Guano  Company,  delivered  to  himself,  on  behalf  of  James  M. 
Seignious  &>  Son,  the  notes  and  obligations  aforesaid;  that  the  said 
notes  and  obligations  had  been  given  by  the  purchasers  of  the  said 
goods  for  and  in  consideration  of  the  goods,  to  wit:  the  bulk  dis- 
solved bone  so  purchased  from  the  Royal  Fertilizer  Compa?iy;  and 
that  when  the  said  James  M.  Seignious  collected  the  notes  and  obli- 
gations and  applied  the  proceeds  to  the  payment  of  the  debt  due  by 
the  Piedmont  Guano  Company  to  the  said  firm  oi  James  M.  Seignious  &> 
Son,  the  szxd  James  M.  Seignious,  for  the  sdiid  James  M.  Seignious  &* 
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Son,  then  and  there  paid  to  and  received  himself  the  funds,  being 
the  proceeds  of  the  property  which  he  well  knew  to  be  the  property 
of  or  bound  for  the  payment  of  the  note  to  the  Royal  Fertilizer  Com- 
pany; and  the  said  James  M.  Seignious  and  James  M.  Seignious  &'  Son 
then  and  there  had  and  received  all  of  the  said  proceeds  for  the  use 
and  benefit  of  the  said  Royal  Fertilizer  Company,  and  indebted  to 
them  therefor  in  the  sum  of  $6,000,  payment  whereof  has  been 
demanded  of  him  and  by  him  refused. 

Sixteenth.  That  on  the  13t/i  day  of  June,  iS94,  in  the  cause 
entitled  William  Crafts  v.  the  Royal  Fertilizer  Company,  pending  in 
this  honorable  court,  the  plaintiffs,  T.  M.  Mordecai  din^  J.  R.  Pringle, 
were  duly  appointed  receivers  of  the  assets  of  the  Royal  Fertilizer 
Company,  with  all  the  powers  and  duties  appertaining  to  the  office  of 
receiver  in  such  cases. 

Wherefore,  plaintiffs  pray  judgment  digdiins,t  James  M.  Seignious, 
surviving  partner  of  the  firm  oi  James  M.  Seignious  df  Son,  in  the 
sum  of  $6,000  and  costs. 

[(^Signature  and  verijication  as  in  Form  No.  5932.)Y 

(2)  Order  for  Payment  of  Trust  Funds. 

Form  No.  2  o  1 1  6  . 
(Precedent  in  Swann  v.  Young,  36  W.  Va.  60.) 

At  a  Circuit  Court  held  for  Kanawha  county,  at  the  court-house 
thereof,  on  Wednesday,  the  15th  day  oi  June,  \Z6Jf.: 

John  D.  Young,  John  Slack,  Sr.,  Siwd  John  Slack,  Jr.,  sheriff,  etc., 
vs.  Thomas  B.  S^vann.     On  petition. 

This  cause  came  on  this  day  to  be  heard  on  the  petition  of  the 
said  plaintiff,  the  report  of  the  trustee  therewith  filed  as  Ex'f'y^," 
the  tax  tickets  and  fee-bills  mentioned  in  said  petition,  the  tran- 
script of  the  judgment  mentioned  in  said  petition  in  favor  of  John 
D.  Young  against  said  T.  B.  Swann,  and  also  the  transcript  of  the 
judgment  in  favor  of  the  sdixd  John  Slack,  Sr.,  against  said  T.  B. 
Swann,  mentioned  in  said  petition;  and  it  appearing  from  said  report 
that  the  said  trustee,  W.  L.  Hindman,  has  made  sale  of  the  house 
and  lot  in  said  report  and  in  the  trust  deed  therein  referred  to  and 
described,  and  that  there  remains  a  surplus  after  paying  and  satisfy- 
ing the  debt  for  which  said  trust  was  executed,  with  interest,  costs 
of  sale,  etc.,  as  shown  by  said  report,  of  nine  hundred  and  seventy -two 
dollars:  Whereupon,  and  on  consideration  whereof,  the  court  doth 
order,  adjudge  and  decree  that  the  said  William  L.  Hindman  do  pay 
the  said  surplus  of  ?iine  hundred  and  seventy-two  dollars  in  the  follow- 
ing manner  and  in  the  order  of  their  priority  of  lien,  to  wit:  First, 
that  the  taxes  and  fee-bills  in  the  hands  of  the  said  John  Slack, 
sheriff,  of  the  amount  of  eighty-nine  dollars  and  thirty-three  cents,  be 
paid;  and  secondly,  that  the  said  judgment  in  favor  of  the  said  John 
D.  Young  against  the  said  Thomas  B.  Stvann,  amounting  to  six  hun- 
dred and  seventy-eight  dollars  andy^z/^  cents,  be  paid  and  satisfied;  and 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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thirdly,  that  the  residue  of  the  said  surplus  be  applied  towards  the 
payment  of  the  said  judgment  in  favor  of  the  said  John  Slack,  Sr.^ 
against  the  said  Thomas  B.  Swann;  and  report  to  the  court,  etc. 


b.  For  Breach  of  Trust. 

(1)  Complaint,  Declaration  or  Petition. 

Form  No.  2  o  1 1 7 . 
(2  Mo.  Rev.  Stat.  (1889),  p.  2235.) 

(^Title  of  court  and  cause  as  in  Form  No.  5921.) 

Plaintiff  states  that  on  (^stating  time)  defendant,  by  an  instrument 
in  writing  herewith  filed,  then  duly  executed  by  the  parties  therein 
named,  took  upon  himself  Lhe  execution  of  the  trusts  therein  men- 
tioned, and  has  since  committed  the  following  breaches  of  said  trusts, 
to  wit:  (^Here  state  wherein  the  trusts  were  broken  by  the  defendant). 

Wherefore  the  plaintiff  prays  that  defendant  may  be  restrained 
by  injunction  from  any  further  disposition  of  the  trust  property;  be 
compelled  to  make  plaintiff  compensation  in  damages  for  said 
breaches  of  trust,  which  plaintiff  says  amounts  to  two  thousand dio\\2iX'&, 
and  be  removed  from  the  trust,  and  another  trustee  appointed  in  his 
place. 

{^Signature  of  attorney  as  in  Form  No.  5921.) 

Form  No.  2  o  1 1  8 . 
(Precedent  in  Neal  v.  Bleckley,  51  S.  Car.  507.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5933.)]^ 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  That  on  the  17th  day  of  January,  iS82,  one  A.  M.  Neal 
executed  and  delivered  to  the  defendant,  yi^A/z  B.  Neal,  his  executors, 
administrators  and  assigns,  as  trustee  for  the  plaintiffs  above  named, 
a  deed  of  conveyance  for  all  that  tract  of  land  situated  in  the  county 
of  Anderson  and  state  aforesaid,  containing  about  600  acres,  more  or 
less,  and  for  full  description  of  said  tract  of  land  reference  is  hereby 
made  to  said  deed,  which  is  recorded  in  the  office  of  the  register  of 
mesne  conveyance  for  the  county  oi  Anderson,  in  book  WW,  pp.  627 
to  629. 

2.  That  the  said  tract  of  land  was  conveyed  to  the  said  John  B. 
Neal  in  trust  to  and  for  the  sole  and  separate  use,  benefit  and  behoof 
of  his  children,  the  plaintiffs,  Mary  L.  Neal,  Sarah  V.  Neal,  Eliza- 
beth A.  Neal,  Cynthia  O.  Neal  and  y.  B.  Neal,  junior,  and  Alfred 
McDonald  Neal,  since  deceased,  until  the  youngest  of  them  shall 
have  become  of  age,  in  that  event  the  estate  herein  conveyed  to  vest 
in  fee  simple  in  said  children,  their  heirs  and  assigns  forever. 

3.  That  said    deed  of  conveyance   provided   that    if,   before    the 

1.  A  decree  was  rendered  in  favor  of  2.  The  matter  to  be  supplied  within 
the  plaintiff.  []  will  not  be  found  in  the  reported  case. 
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youngest  of  said  children  shall  become  of  age,  any  of  the  said 
children  of  the  sa\^  John  B.  Neal  shall  die  without  bodily  heirs,  then 
the  share  of  such  child  or  children  so  dying  shall  be  equally  divided 
between  the  survivors,  and  the  said  Alfred  McDonald  Neal  did  die 
before  said  event  without  bodily  heirs. 

4.  That  during  the  years  \2>82,  iS83,  1884,  iS85  and  1S86  the 
defendant,  /o/in  B.  Neal.,  the  trustee  of  the  plaintiffs,  made  and 
delivered  to  Bleckley.,  Brown  &"  Fretwell,  a  mercantile  firm,  consist- 
ing of  the  defendants,  Sylvester  Bleckley,  J.  J.  Fretwell  and  E.  IV. 
Broion,  the  senior,  doing  business  in  the  city  of  Anderson  under  that 
partnership  name  and  style,  agricultural  liens  and  mortgages  over 
all  the  crops  made  during  those  years  on  the  trust  land  hereinbefore 
described,  under  and  by  virtue  of  which  the  said  Bleckley,  Bro7vn  &* 
Fretwell  seized,  sold  and  appropriated  to  their  own  use  all  the  crops 
made  on  said  lands  during  those  years. 

5.  That  the  value  of  the  crops  of  corn,  cotton  and  other  produce 
taken,  applied  and  appropriated  during  the  year  i2>82,  was  the  sum  of 
%1,000;  during  the  year  i2>83,  the  sum  of  $1,100;  during  the  year 
1884,  the  sum  of  $1,500;  during  the  year  i885,  the  sum  of  $3,500; 
and  during  the  year  1886  the  sum  of  $2,000,  and  also  four  mules 
which  belonged  to  the  plaintiffs,  worth  the  sum  of  $500,  the  said 
property  so  illegally  taken  being  worth  in  all  $8,600. 

6.  That  most  of  the  said  property  was  taken  by  virtue  of  the  liens 
and  mortgages  hereinbefore  mentioned,  but  some  portion  thereof 
was  applied  on  the  individual  accounts  and  indebtedness  of  y.  B. 
Neal. 

7.  That  the  said  John  B.  Neal  has  no  power  or  authority  to  give  a 
mortgage  or  lien  on  said  crops  under  the  trust  deed  hereinbefore 
referred  to  or  to  apply  to  his  debts  the  proceeds  of  said  lands,  and 
at  the  time  the  said  Bleckley,  Brown  6^  Fretwell  dealt  with  him  con- 
cerning the  same,  they  well  knew  he  was  dealing  with  trust  property. 

8.  That  at  the  time  the  said  property  was  seized  or  appropriated, 
the  firm  of  Bleckley,  Bro7vn  of  Fretwell,  copartners  trading  under  that 
name  and  style,  was  composed  of  the  defendants,  Sylvester  Bleckley, 
J.  J-  Fretwell  2Si^  E.  W.  Brown,  the  senior. 

9.  That  on  or  about  the  1st  day  of  March,  i891,  the  said  E.  IV.  Brojun 
departed  this  life,  leaving  of  force  a  last  will  and  testament,  wherein 
he  appointed  the  defendants,  Elijah  IV.  Brown,  the  junior,  Ralph  W. 
Brown  and  Samuel  D.  Brownlee,  as  executors  thereof,  who  have  been 
duly  qualified  as  such  executors,  and  entered  upon  the  discharge  of 
their  duties  as  such. 

10.  That  the  defendant,  John  B.  Neal,  is  insolvent,  and  a  judg- 
ment against  him  would  be  worthless. 

Wherefore  the  plaintiffs  ask  judgment  against  the  defendants  in 
the  sum  of  $^,Q00,  the  value  of  the  property  which  they  have  wrong- 
fully taken  and  appropriated  to  their  use  belonging  to  these  plain- 
tiffs, and  for  such  other  relief  as  may  be  just  and  proper. 

[(^Signature  and  verification  as  in  Form  No.  5932.)Y 

1.  The  matter  to  be  supplied  within  [  J  will  not  be  found  in  the  reported  case. 
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(2)  Answer. 

Form  No.  2  o  1 1  9 . 

(Precedent  in  Neal  v.  Bleckley,  51  S.  Car.  508.)' 

\{Commence?nent  as  in  Form  No.  llJfSl.y^ 

I.  That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  these  plaintiffs  against  these  defendants, 
and  they  pray  the  benefit  thereof  as  fully  as  if  the  complaint  had 
been  demurred  to  for  this  cause. 

II.  And  for  a.  first  defense  to  the  said  supposed  cause  of  action: 
ist.  They  admit  the  allegations  of  paragraph  one  of  said  complaint; 

so  much  of  paragraph /(S'wr  as  alleges  that  Sylvester  Bleckley,  E.  W. 
Brownzxidi.  J.  J.  Fretwellvi&r^  partners  at  the  time,  and  under  the 
firm  name  therein  set  out;  so  much  of  paragraph  nine  as  alleges  the 
subsequent  death  of  E.  W.  Brmvn  and  the  appointment  and  qualifi- 
cation of  the  defendants  named  as  his  executors,  and  also  paragraph 
ien\  and  they  aver  that  said  insolvency  existed -prior  to  and  ever 
since  January,  i882. 

2d.  They  deny  each  and  every  allegation  of  the  complaint  not 
hereinbefore  specifically  admitted. 

For  a  second  defense : 

3d.  That  they  are  informed  and  believe,  and  so  allege,  that  the 
deed  of  trust  referred  to  in  the  complaint,  and  to  which  the  plaintiffs 
ask  reference,  will  show  on  its  face  that  John  B.  Neal,  sued  as  defend- 
ant herein,  is  the  legal  trustee  thereunder,  and  by  virtue  of  the  powers 
of  said  deed  he  alone  has  the  right  to  the  possession  of  all  produce 
grown  on  the  trust  property,  and  he  alone  can  maintain  an  action  to 
recover  the  same  or  the  value  thereof,  as  he  alone  was  empowered 
to  use  the  rents,  issues  and  profits  of  the  said  land  for  the  purpose 
of  educating  and  supporting  said  children;  and  that  it  does  not 
appear  by  said  complaint  that  Sarah  C.  Neal  has  ever  been  legally 
appointed  guardian  ad  litem  of  said  children,  or  that  they  or  any  of 
them  are  minors. 

4th.  That  whatever  farm  produce  came  into  the  hands  of  Bleckley, 
Braiun  er*  Fretwell  d.Mx\vi%  the  years  \882,  iS83,  1S84,  iS85  and  1886 
from  John  B.  Neal,  was  bought  by  them  from  him  in  open  market, 
without  any  knowledge  on  their  part  as  to  the  land  upon  which  the 
•same  was  grown;  and  they  deny  especially,  and  with  emphasis,  the 
allegations  of  paragraph  seven  of  said  complaint. 

5th.  That  the  plaintiffs  herein,  who  are  the  cestuis  que  trustent 
under  the  said  deed,  were,  during  the  years  \882,  i883,  iS8i,  i885 
and  1886,  along  with  their  father  and  mother,  the  said  John  B.  Neal 
and  Sarah  C.  Neal,  maintained  and  supported  by  advances  of  sup- 
plies, moneys,  provisions,  clothing,  shoes  and  other  merchandise 
made  to  them  by  the  said  Bleckley,  Broum  6^  Fretwell,  and  there  is 
now  due  to  the  said  Bleckley,  Bro7vn  &•  Fretwell  a  considerable  sum 
of  money  for  the  supplies  so  furnished  to  the  sdixd  John  B .  and  Sarah 
C.  Neal;  and  they  further  say  that  by  means  of  advances  so  made  to 

1.  A  decree  was  rendered  in  favor  of  2.  The  matter  to  be  supplied  within 
the  plaintiff.  [J  will  not  be  found  in  the  reported  case. 
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the  said  yoAn  B.  and  Sarah  C.  Neal,  they  were  enabled  to  build  a 
comfortable  dwelling-house  on  said  trust  property,  worth  at  least 
%1,500^  for  which  said  Bleckley^  Brown  &"  Fretwell  have  never  received 
any  pay  whatever. 

6th,  That  the  supposed  causes  of  action,  alleged  to  have  accrued 
in  \'682,  i883  and  iS84,  did  not  accrue  within  ten  years,  nor  did  any 
of  them  accrue  within  six  years  next  before  the  beginning  of  this 
action,  and  the  said  supposed  causes  of  action  are  barred  by  the  lapse 
of  time  and  the  plea  of  the  statute  of  limitations. 

7th.  That  the  supposed  causes  of  action,  alleged  to  have  accrued 
in  iB85  and  iS86,  did  not  accrue  within  six  years  next  preceding  the 
beginning  of  this  action,  and  the  same  are  barred  by  the  lapse  of 
time  and  the  action  of  the  statute  of  limitations. 

8th.  That  the  defendants  E.  W.  Brown,  Jr.,  Ralph  IV.  Brown  and 
Samuel  D.  Bro^vnlee,  as  executors  of  E.  IV.  Bro^vn,  deceased,  say 
further:  That  they  have  fully  administered  all  the  goods  and  chat- 
tels which  were  of  the  said  E.  W.  Brown,  deceased,  at  the  time  of 
his  death,  and  which  have  ever  come  to  their  hands  as  said  executors 
to  be  administered,  and  that  they  have  not  now  nor  had  at  the  begin- 
ning of  this  action,  or  at  any  time  since,  any  goods  or  chattels  which 
were  of  the  said  E.  IV.  Brown,  deceased,  at  the  time  of  his  death 
to  be  administered. 

Wherefore  defendants  pray  that  the  complaint  be  dismissed  with 
costs. 

[(^Signature  and  verification  as  in  Form  No.  ll^Sl. )]i 

c.  For  Services  Rendered  to  Trustee  and  Beneficiaries  of  Trust. 

Form  No.  20120. 

(Precedent  in  Hord  v.  Bradbury,  156  Ind.  21.)' 

[(^Tiile  of  court  and  cause  as  in  Form  No.  5915.^^ 
Daniel  M.  Bradbury,  the  plaintiff,  complains  of  Francis  T.  Hord, 
trustee,  successor  to  George  P.  Bissell,  trustee,  and  says  that  hereto- 
fore, to  wit,  on  the  20th  day  of  February,  i875,  Nancy  S.  Beaty,  of 
the  city  of  Indianapolis,  Marion  county,  Indiana,  executed  and  deliv- 
ered to  George  P.  Bissell,  trustee,  a  certain  trust  deed  upon  certain 
real  estate  in  -^.f^/y'j  addition  to  the  city  of  Indianapolis,  to  secure 
the  payment  of  thirty  bonds,  for  the  sum  of  one  thousand  dollars  each, 
which  bonds  were  sold,  and  are  still  held  by  divers  persons,  whose 
names  are  to  the  plaintiff  unknown;  that  George  P.  ^w^^// remained 
and  continued  to  act  as  said  trustee  for  the  holders  of  said  bonds 
from  the  date  of  said  trust  deed  until  the  11th  day  of  April,  \W1,  on 
which  latter  date  said  George  P.  Bissell  died;  that  during  the  time  in 
which  said  Bissell  was  acting  as  such  trustee,  and  to  the  date  of  his 
death,  he  was  a  nonresident  of  the  state  of  Indiana;  that  afterwards, 

to  wit,  on  the  day  of  February,  iS96,  the  defendant,  Francis 

T.  Hord,  was  by  this  court  appointed  as  the  successor  to  said  George 
P.  Bissell 2ls  trustee  for  the  holders  of  said  bonds;  that  during  the 

1.  The  matter  to  be  supplied  within  2.  No  question  was  raised  as  to  the 
[  ]  will  not  be  found  in  the  reported  case,     sufficiency  of  this  complaint. 
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time  the  said  George  P.  Bissell  was  acting  as  trustee  as  aforesaid, 
this  plaintiff,  at  the  instance  and  request  of  said  George  P.  Bissell, 
trustee,  and  the  beneficiaries  in  said  trust,  rendered  to  said  Bissell, 
and  the  beneficiaries  in  said  trust,  divers  and  numerous  services  as 
their  attorney  in  the  matter  of  collecting,  settling  and  adjusting  the 
claim  of  George  P.  Bissell,  as  trustee,  against  said  Nancy  S.  Bealy,  and 
her  estate  after  her  death,  and  that  at  the  time  of  the  death  of  said 
George  P.  Bissell,  trustee,  he  was  indebted  to  this  plaintiff  in  the  sum 
of  %4,4.13.85  for  said  services,  as  is  more  fully  shown  by  a  bill  of 
particularr>  herewith  filed  and  made  a  part  hereof,  marked  Exhibit 
"^;  "  that  on  the  10th  day  oi May,  i887,  by  an  arrangement  between 
said  George  P.  Bissell,  trustee,  and  yo/in  C.  New,  executor  of  the 
estate  of  Nancy  S.  Beaty,  deceased,  the  balance  of  said  claim  on  said 
bonds  in  favor  of  said  George  P.  Bissell  against  the  estate  of  said 
Nancy  S.  Beaty,  deceased,  was  settled  by  receiving  Ivom  John  C.  New, 
executor,  a  conveyance  for  a  large  number  of  lots,  to  wit,  ^ve  hundred 
or  more,  in  Beaty' s  addition  to  the  city  of  Indianapolis;  that  the  con- 
veyance for  said  lots  was  made  to  this  plaintiff  as  a  subtrustee  under 
and  for  said  George  P.  Bissell,  trustee;  that  while  acting  as  said  sub- 
trustee  the  plaintiff  sold  a  large  portion  of  said  real  estate,  and  col- 
lected and  received  large  sums  of  money;  that  afterwards,  to  wit,  on 

the day  of  April,  i8^^  the  plaintiff  resigned  his  trust  as  such 

subtrustee  to  George  P.  Bissell,  trustee;  that  on  said  last  named 
date  said  Francis  T.  Hord  \vdt.s  by  this  court  appointed  the  successor 
of  this  plaintiff  as  such  subtrustee;  and  that  since  the  appointment 
of  sdiid  Francis  T.  Hord a.s  such  successor  to  him,  the  plaintiff,  he 
has  accounted  and  settled  with  said  Francis  T.  Hord,  as  such  sub- 
trustee,  for  all  money  and  property  in  his  (plaintiff's)  hands  as  such 
trustee,  except  the  sum  of  %S,390.01,  which  said  sum  the  plaintiff 
retained  in  his  hands,  and  by  the  direction  of  the  said  George  P. 
Bissell,  trustee,  has  applied  as  hereinbefore  set  out,  leaving  a  balance 
due  and  unpaid  to  the  plaintiff  on  said  account  for  said  services  of 
the  sum  of  %1431.72,  and  interest  on  %Jf,Jfl3.85  since  May  10,  i895, 
to  wit,  $600. 

Wherefore  plaintiff  demands  judgment  that  said  sum  of  ^,300.01 
still  in  his  hands  may  be  applied  as  a  credit  upon  said  plaintiff's 
claim  for  services  as  aforesaid,  and  that  he  may  have  judgment 
against  the  defendant,  as  the  legal  successor  of  George  P.  Bissell, 
trustee,  for  said  balance  of  said  account,  for  the  sum  of  $2,500,  and 
for  all  further  and  proper  relief. 

[{Signature  of  attorney  and  verification  as  in  Form  No.  5915.')Y- 

2.  Proceedings  by  Trustees. 

a.  Fop  Adviee. 

Form  No.  2 oi  2  i . 

(Precedent  in  Matter  of  Philadelphia,  2  Brews.  (Pa.)  462.) 
To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  of  the 
County  of  Philadelphia,  sitting  in  Equity: 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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The  city  of  Philadelphia  respectfully  represents: 

That  your  petitioner  is  the  devisee  of  Stephen  Girard,  late  of  the 
city  of  Philadelphia,  merchant  and  mariner,  of  several  tracts  of  coal 
lands  situate  in  Schuylkill  and  Columbia  counties,  in  the  state  of  Penn- 
sylvafiia. 

That  the  will  of  Stephen  Girard,  the  testator,  is  dated  February 
16,  iSSO,  and  contains  the  following  provisions  relating  to  his  real 
estate  in  Pennsylvania: 

XVIII.  I  charge  my  real  estate  in  the  state  of  Pennsylvania  with 
the  payment  of  the  several  annuities  or  sums  following  (the  said 
annuities  to  be  paid  by  the  treasurer  or  other  proper  officer  of  the 
city  of  Philadelphia,  appointed  by  the  corporation  thereof  for  the 
purpose),  out  of  the  rents  and  profits  of  said  real  estate  hereinafter 
directed  to  be  kept  constantly  rented. 

The  several  annuities  (are  there  set  forth  and)  amount  to  three 
thousand  nine  hundred  dollars. 

XX.  And  whereas,  I  have  been  for  a  long  time  impressed  with  the 
importance  of  educating  the  poor  and  of  placing  them,  by  the  early 
cultivation  of  their  minds  and  the  development  of  their  moral  prin- 
ciples, above  the  many  temptations  to  which,  through  poverty  and 
ignorance,  they  are  exposed;  and  I  am  particularly  desirous  to  pro- 
vide for  such  a  number  of  poor  male  white  orphan  children  as  can 
be  trained  in  one  institution  a  better  education  as  well  as  a  more 
comfortable  maintenance  than  they  usually  receive  from  the  appli- 
cation of  the  public  funds:  And  whereas,  togethei*  with  the  object 
just  adverted  to,  I  have  sincerely  at  heart  the  welfare  of  the  city  of 
Philadelphia,  and,  as  a  part  of  it,  am  desirous  to  improve  the  neigh- 
borhood of  the  river  Delaware,  so  that  the  health  of  the  citizens  may 
be  promoted  and  preserved,  and  that  the  eastern  part  of  the  city 
may  be  made  to  correspond  better  with  the  interior.  Now,  I  do  give, 
devise  and  bequeath  all  the  residue  and  remainder  of  my  real  and 
personal  estate  of  every  sort  and  kind  wheresoever  situate  (the  real 
estate  in  Pennsylvania  charged  as  aforesaid),  unto  "  the  mayor,  alder- 
men and  citizens  of  Philadelphia^'  their  successors  and  assigns,  in  trust, 
to  and  for  the  several  uses,  intents  and  purposes  hereinafter  men- 
tioned and  declared  of  and  concerning  the  same,  that  is  to  say:  so 
far  as  regards  my  real  estate  in  Pennsylvania,  in  trust,  that  no  part 
thereof  shall  ever  be  sold  or  alienated  by  the  said  mayor,  aldermen 
and  citizens  of  Philadelphia  or  their  successors,  but  the  same  shall 
forever  thereafter  be  let,  from  time  to  time,  to  good  tenants,  at 
yearly  or  other  rents,  and  upon  leases  in  possession  not  exceeding 
five  years  from  the  commencement  thereof,  and  that  the  rents,  issues 
and  profits  arising  therefrom  shall  be  applied  toward  keeping  that 
part  of  said  real  estate  situate  in  the  city  and  liberties  oi  Philadelphia 
constantly  in  good  repair  (parts  elsewhere  situate  to  be  kept  in  repair 
by  the  tenants  thereof  respectively),  and  towards  improving  the  same 
whenever  necessary  by  erecting  new  buildings,  and  that  the  net 
residue  (after  paying  the  several  annuities  hereinbefore  provided 
for)  be  applied  to  the  same  uses  and  purposes  as  are  herein  declared 
of  and  concerning  the  residue  of  my  personal  estate.  And  so  far  as 
regards  my  real  estate  in  Kentucky,  now  under  the  care  of  Messrs. 
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Triplett  and  Burmley^  in  trust,  to  sell  and  dispose  of  the  same  when- 
ever it  may  be  expedient  to  do  so  and  to  apply  the  proceeds  of  such 
sale  to  the  same  uses  and  purposes  as  are  herein  declared  of  and 
concerning  the  residue  of  my  personal  estate. 

The  will  was  written  and  executed  when  the  testator  was  the  owner 
of  productive  real  estate  in  and  near  the  city  of  Philadelphia^  and 
which  could  be  kept  constantly  rented,  and  before  he  had  any  interest 
in  or  purchased  the  lands  in  Schuylkill  and  Columbia  counties  owned 
by  him  at  the  time  of  his  decease. 

On  April  30,  i830,  by  a  deed  of  that  date,  Elias  Boudinot  and  others 
-conveyed  to  the  testator  sixty-eight  tracts  of  land,  including  the  tracts 
of  land  above  mentioned  and  which  lands  were  afterwards  confirmed 
to  the  testator  in  his  lifetime  by  sundry  conveyances. 

The  testator  afterwards,  on  December  25,  iSSO,  and  yu fie  20,  i831, 
by  two  several  codicils,  declared  that  since  the  date  of  the  will  he 
had  had  purchased  several  parcels  of  real  estate,  all  of  which,  as  well 
as  any  he  might  hereafter  purchase,  he  intended  should  pass  by  his 
will. 

The  testator  died  in  the  month  of  December,  iSSl,  and  the  will  was 
duly  proved  and  letters  testamentary  issued  to  the  executors  named 
therein  on  the  31st  day  of  December,  i831. 

At  the  time  of  the  purchase  of  the  several  tracts  of  land  in  Schuyl- 
kill and  Columbia  counties  by  the  testator,  and  at  the  date  of  the  codi- 
cils and  at  the  time  of  his  death,  the  lands  were  in  their  natural  state, 
unseated,  and  from  their  location,  in  a  wilderness,  remote  from  habi- 
tations of  men  and  covered  with  forests,  they  could  not  be  occupied 
nor  rented  to  tenants  for  any  purpose,  nor  could  any  revenue  be 
derived  from  them,  and  they  remained  in  this  condition  for  many 
years  after  the  death  of  the  testator. 

Within  the  last  ten  years  railroads  have  been  made  by  which  the 
lands  have  been  rendered  accessible,  and  the  lands  have  been  de- 
veloped and  found  to  contain  large  deposits  of  coal,  and  leases  have 
been  made  by  your  petitioners  to  several  tenants  of  the  right  to  mine 
coal  on  leases  oi  five  years  from  the  date  thereof. 

Some  of  these  leases  are  about  expiring  and  applications  have 
"been  made  for  new  leases  of  the  right  to  mine  coal  upon  these  lands. 

Your  petitioners  have  been  advised  by  their  agents  having  charge 
-of  the  said  coal  lands,  and  by  a  committee  of  the  select  and  common 
councils,  that  the  interests  of  the  trust  require  that  longer  leases 
than /z'<?  years  should  be  made,  in  order  that  the  mines  should  be 
properly  worked  and  improvements  erected  of  such  character  as  will 
insure  for  many  years  an  income  from  the  lands  and  prevent  injury 
to  the  estate.  And  your  petitioners  have  also  been  advised  that 
leases  of  mining  rights  ior  five  years  are  positively  injurious  to  the 
trust  estate. 

Your  petitioners  have  also  been  advised  that  the  restriction  in  the 
will  of  the  testator  relating  to  leases  of  real  estate  does  not  extend 
to  leases  of  the  right  to  mine  coal  on  the  unseated  and  wild  lands  in 
Schuylkill  and  Columbia  counties,  purchased  by  the  testator  after  the 
date  of  the  will,  as  such  licenses  or  leases  are  not  within  the  mean- 
ing of  the  testator,  and  such  renting  of  the  real  estate  that  he 
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intended  to  restrict  by  the  provisions  of  the  will,  as  shown  by  the 
will  and  codicils,  copies  of  which  are  annexed  to  this  petition  and  to 
which  the  petitioners  crave  leave  to  refer. 

And  your  petitioners  would  respectfully  suggest,  for  the  con- 
sideration of  the  court,  that  they  have  been  informed  that  the  owners 
of  coal  lands  did  not,  when  the  will  was  written  and  executed,  nor 
at  the  date  of  the  codicils,  nor  during  the  lifetime  of  the  testator, 
nor  since,  use  the  term  leases  of  real  estate,  as  convertible  with  the 
term  leases  of  the  right  of  mining  coal;  and  that  by  the  use  of  the 
term  leases  of  real  estate  no  one  who  was  or  is  familiar  with  the 
usage  and  terms  used  by  the  owners  of  coal  lands,  would  under- 
stand that  a  lease  of  the  right  of  mining  coal  from  one  or  more  veins 
of  coal  is  intended,  or  that  they  part  with  the  possession  or  control 
of  the  land,  but,  on  the  contrary,  only  the  right  to  mine  coal  under 
the  surface  is  granted,  and  so  much  of  the  surface  as  is  necessary 
for  the  working  of  the  mines,  and  the  residue  of  the  land  or  real 
estate  is  retained  by  the  owners  of  the  land. 

And  your  petitioners  have  further  been  advised  that  if  the  restric- 
tion mentioned  in  the  will,  of  leases  of  the  real  estate,  does  apply  to 
leases  of  the  right  to  mine  coal  on  the  lands  above  mentioned,  the 
restriction  is  merely  directory,  and  that  a  Court  of  Equity,  when  satis- 
fied that  the  following  of  the  direction  of  the  will  in  this  respect 
would  be  injurious  to  the  trust,  and  that  a  departure  from  it  would 
benefit  the  charity  for  which  the  trust  is  created,  would  authorize 
and  approve  of  the  granting  of  leases  by  your  petitioners  for  a  longer 
period  than  five  years,  and  for  such  length  of  terms  as  the  court  may 
consider  best  adapted  to  promote  the  interests  of  the  charity  and 
consistent  with  a  provident  administration  of  the  trust. 

Your  petitioners,  therefore,  in  order  that  they  may  discharge  their 
duty  as  trustees,  and  that  the  charity  intrusted  to  their  management 
may  not  be  injured  and  suffer  loss,  respectfully  ask  the  advice  and 
direction  of  the  court  as  of  a  chancellor  in  the  premises;  and  that 
your  petitioners  may  have  authority  to  grant  leases  of  mining  rights 
for  the  term  oi  fifteen  ytsivs,  or  for  such  other  term  as  this  court  may 
approve  and  consider  most  conducive  to  the  best  interests  of  the 
charity  and  provident  administration  of  the  estate. 

[seal]  Morton  McMichael^  Mayor  of  Philadelphia. 

James  Lynd,  City  Solicitor. 

b.  Under  a  Settlement,  for  Advice,  and  a  Settlement  of  Accounts. 

Form  No.  20122. 
(Conn.  Prac.  Act,  p.  178,  No.  317.) 
(^Commencement  as  in  Form  No.  5912.) 

I.  On /anuary  7th,  iS63,  John  Doe,  oi  Hartford,  desiring  to  make 
a  voluntary  settlement  in  trust  of  the  bulk  of  his  property,  in  con- 
templation of  marriage,  by  his  deed  of  said  date,  duly  executed  and 
acknowledged,  sold,  transferred  and  conveyed  to  the  plaintiffs,  as 
joint  tenants,  to  them  and  the  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  a  large  amount  of  real  and  personal  prop- 
erty, including  a  number  of  shares  in  various  joint  stock,  manufac- 
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turing  and  mining  companies,  upon  the  following  trusts,  as  in  said 
deed  are  set  forth,  to  wit:  {setting  forth  the  trusts  or  referring  to  the 
deed  as  Exhibit  "A,"  hereto  annexed.') 

First.  —  To  hold,  manage,  use,  sell,  convey,  invest  and  reinvest 
said  trust  estate,  as  according  to  their  judgment  and  discretion  shall 
be  for  the  best  interests  of  the  same,  and  to  collect  and  receive  all 
the  increase,  interest,  rents,  profits  and  income  thereof. 

Second.  —  To  pay  over  to  said  John  Doe,  the  defendant,  during  his 
life,  the  net  annual  income  of  said  trust  estate. 

Third.  —  In  case  of  any  future  marriage  by  said  defendant,  then 
to  pay  over  one-half  of  said  net  income  to  his  wife,  during  the  con- 
tinuance of  said  marriage  relation,  and  in  the  event  of  his  death 
during  the  continuance  of  said  marriage  relation,  then  to  her,  during 
her  life,  and  the  other  one-half  of  said  net  income  to  him,  during  his 
life. 

Fourth.  —  In  case  a  child  or  children  should  be  born,  the  issue  of 
such  a  marriage,  then  to  pay  over  one-third  of  said  net  income  to  said 
John  Doe  during  his  life,  one-third  X.o  his  wife  during  the  continuance 
of  their  marital  relation,  and,  in  the  event  of  his  death,  during  the 
continuance  of  their  marriage  relation,  then  to  her  during  her  life, 
and  the  remaining  one-third  lo  said  child  or  children;  and,  until  such 
children  shall  arrive  at  the  age  of  twenty-one  years,  their  share  of  said 
income  shall  be  paid  to  the  parent  or  guardian  having  the  custody  of 
such  child  or  children. 

Fifth.  —  In  the  event  of  any  future  marriage  by  said  John  Doe.,  and 
the  birth  of  a  child  or  children,  the  issue  of  such  marriage,  and  the 
subsequent  death  of  said  wife  or  children,  or  both,  or  either  of  them, 
during  the  life  of  s,a.\^  John  Doe,  then  the  share  of  said  income  pay- 
able to  said  wife  or  children  under  the  third  and  fourth  articles  of 
said  instrument,  if  they  were  living,  shall  be  paid  to  ssixd.  John  Doey 
during  his  life. 

Sixth.  —  Upon  the  death  of  sdixd  John  Doe  and  his  wife,  if  there 
shall  be  children  surviving,  then  the  whole  of  said  trust  estate  is  to 
go  to  said  children  in  equal  portions,  but  not  to  vest  in  them  or  pass 
from  the  trustees  until  the  youngest  shall  arrive  at  the  age  of  twenty- 
one  years,  and  then  to  be  divided  and  apportioned  to  each  by  said 
trustees;  and  for  the  purpose  of  such  division  said  trustees  are 
empowered  to  sell  any  property  that,  in  their  discretion,  they  may 
deem  it  proper  to  sell,  in  order  to  carry  the  same  into  effect;  always 
provided  that  each  child,  after  arriving  at  the  age  oi  twenty-one  ye^r'>. 
shall  receive  its  respective  share  of  said  net  income,  until  such  divi- 
sion is  made. 

Seventh. — On  the  death  of  sa\d  John  Doe  and  his  wife,  if  there 
shall  be  no  surviving  child  or  children,  issue  of  their  marriage,  or  if 
there  be  such  child  or  children,  and  they  shall  all  die  before  the 
youngest  shall  arrive  at  the  age  of  twenty-one  years,  then,  in  that 
event,  the  whole  of  said  trust  estate,  with  all  accun^ulations  of 
income,  if  any,  shall  go  to  the  legal  representatives  oi  John  Doe, 
according  to  the  laws  of  the  state  of  Connecticut,  then  in  force,  in  the 
same  manner  as  if  intestate  estate,  and  said  trustees  shall  divide  and 
pay  over  the  same  accordingly,  and  close  the  trust. 
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Eighth.  —  In  case  of  the  death  of  all  of  the  trustees  herein  named, 
or  their  inability  from  any  cause  to  act,  said  defendant,  by  said  deed, 
authorized  and  empowered  any  judge  of  the  Supreme  Court  of  Errors 
of  the  state  of  Connecticut  to  appoint  one  or  more  trustees  in  their 
stead,  who,  upon  such  appointment,  shall  have  all  the  powers  of  the 
trustees  therein  named,  and  shall  execute  the  trust,  according  to  the 
provisions  of  said  instrument. 

Ninth.  — All  questions  that  shall  or  may  hereafter  arise  as  to  the 
construction  of  said  instrument,  or  the  execution  of  said  trust,  or  the 
rights  of  the  respective  parties  under  the  same,  shall  be  determined 
according  to  the  laws  of  the  state  of  Connecticut. 

2.  For  the  accommodation  of  said  John  Doe,  and  at  his  request, 
the  plaintiffs  accepted  said  conveyance  upon  the  aforesaid  trusts, 
and  said  deed  was  duly  delivered  by  him  to'  the  plaintiffs,  and 
recorded  in  the  land  records  oi  Hartford  on  January  1th,  \2)6S\  and 
all  the  property  therein  conveyed  was  situated  in  the  state  of  Con- 
necticut. 

3.  Afterwards,  on  January  ISth,  1S6S,  said  defendant  married  Jane 
Roe,  oi  Litchfield,  who  is  now  living,  and  is  his  wife,  and  there  have 
been  born  lawful  issue  of  said  marriage,  as  follows:  James  Doe,  aged 
about  twelve  years ;  William  Doe,  aged  about  ni7ie  years,  and  Edward 
Doe,  aged  about  seven  years. 

4.  Ever  since  the  date  and  delivery  of  said  deed,  the  plaintiffs 
have  held  and  managed  the  property  therein  conveyed,  pursuant  to 
the  terms  of  said  trusts,  and  have  duly  paid  over  the  net  income 
arising  from  said  trust,  as  is  in  said  deed  provided. 

5.  The  plaintiffs  have  sold  part  of  said  property  so  conveyed  to 
them,  and  disposed  of  and  re-invested  the  proceeds  thereof  in  other 
property  for  the  benefit  of  said  trust,  pursuant  to  the  powers  given 
them  in  said  deed. 

6.  There  have  come  into  the  plaintiffs'  hands,  and  are  now  held 
by  them  as  a  part  of  said  trust  property,  six  hundred  and  seventy-eight 
shares  of  the  capital  stock  of  the  Hartford  Steel  Manufacturing  Com- 
pany, and /^r/y-/w<7  shares  of  the  capital  stock  of  the  Union  Copper 
Company,  which  companies  are  manufacturing  corporations,  incor- 
porated under  the  laws  of  this  state. 

7.  Said  stocks  have  thus  far  proved,  and  at  present  continue  to  be, 
profitable  investments,  and  the  plaintiffs  have  held  and  now  hold  the 
same,  as  such  trustees,  with  the  knowledge  and  assent  of  saidyi?//^ 
Z)^<r,  and 'because  neither  he  nor  the  plaintiffs  know  of  any  other 
securities,  which,  in  their  judgment,  would  probably  produce  a 
greater  net  income  with  equal  certainty  and  safety.  But  the  plain- 
tiffs say  that  they  are  in  doubt  whether  they  should,  and  are  unwill- 
ing longer  to  hold  so  large  an  amount  of  said  stocks,  without  the 
advice  and  protection  of  a  decree  of  a  proper  court. 

8.  Of  said  six  hundred  and  seventy-eight  shares  in  said  Hartford  Steel 
Manufacturing  Company,  sixty-one  and  six- tenths  shsivts  came  into  their 
hands,  as  trustees,  from  stock  dividends  heretofore  and  since  the  date 
of  said  trust  deed,  declared  by  said  company,  2SiA  four-tenths  oi  2i 
share  were  bought  by  them  out  of  the  funds  of  said  trust,  in  order  to 
make  their  number  of  shares   even.     And  the  plaintiffs  show  that 
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they  have  hitherto  treated  said  sixty-hvo  shares  of  said  stock,  thus 
acquired  by  them,  as  an  addition  to  and  part  of  the  principal  of  said 
trust  estate,  but  that,  lest  any  questions  should  hereafter  arise  as  to 
whether  the  same  ought  not  to  have  been  and  to  be  treated  as  income 
rather  than  principal,  they  ask  the  advice  and  order  of  this  honorable 
court  touching  the  same,  in  order  to  settle  conclusively  the  proper 
character  of  said  shares  in  that  regard. 

9.  Of  said  forty-two  shares  of  the  Union  Copper  Company^  two  shares 
were  set  and  divided  to  the  plaintiffs,  as  such  trustees,  by  said  com- 
pany, which  were  a  part  of  certain  of  its  stock  formerly  owned  by 
said  company,  but  afterwards  distributed,  pro  rata,  among  its  stock- 
holders. And  the  plaintiffs  say  that  they  have  hitherto  treated  said 
two  shares  of  said  stock,  thus  acquired  by  them,  as  an  addition  to 
and  part  of  the  principal  of  said  trust  estate;  but  that,  lest  any 
questions  should  hereafter  arise  as  to  whether  the  same  ought  not 
to  have  been  treated  as  income  rather  than  principal,  they  ask  the 
advice  and  order  of  this  honorable  court,  touching  the  same,  in  order 
to  settle  conclusively  the  proper  character  of  said  shares  in  that 
regard. 

10.  Ever  since  the  date  of  said  trust  deed,  the  plaintiffs  have 
rendered  frequent  accounts  of  their  management  of  said  trust,  and 
of  the  receipts  and  expenditures  on  account  thereof  to  John  Doe,  and 
he  has  approved  the  same;  but  inasmuch  as  said  trust  is  one  neces- 
sarily of  very  long  duration,  and  the  rights  of  his  said  minor  children 
born,  or  that  may  be  hereafter  born,  are  involved  in  the  administra- 
tion of  said  trust,  as  well  as  the  rights  of  his  wife,  the  plaintiffs  feel 
it  to  be  their  right  and  duty  to  ask  this  honorable  court  to  examine 
into  their  administration  of  said  trust  from  the  commencement 
thereof,  their  sales  and  purchases,  investments  and  re-investments, 
as  respects  the  principal  of  said  trust  fund,  and  their  receipts, 
charges  and  disbursements  on  account  of  the  income  thereof,  and  to 
pass  upon  the  propriety  and  correctness  of  their  said  doings  and 
accounts,  and  make  a  complete  settlement,  up  to  the  date  of  its 
decree,  of  all  said  matters  as  between  the  plaintiffs  and  all  parties 
interested  in  said  trust. 

11.  The  value  of  the  trust  property  now  in  the  hands  of  the  plain- 
tiffs, both  real  and  personal,  is  considerable,  to  wit:  not  less  than 
w^y^/y/Z/^^^aw^  dollars,  according  to  the  best  of  their  judgment  and 
belief;  and  is  situated  in  this  state;  and  said  John  Doe  has,  since  the 
execution  of  said  trust  deed,  removed  out  ot  this  state,  and  now 
resides  with  his  said  wife  and  children  in  the  city  and  state  of  New 
York. 

The  plaintiffs  ask  the  court  by  its  decree: 

1.  To  advise  and  order  as  to  whether  they  may  or  shall  hereafter 
hold,  as  part  of  said  trust  property,  said  stocks  in  said  manufacturing 
companies,  or  any  part  thereof;  and  as  to  whether  said  sixty-two 
shares  of  stock  in  the  Hartford  Steel  Manufacturing  Company,  and 
said  two  shares  of  stock  in  \.\i&  Union  Copper  Company,  or  any  part 
thereof,  ought  to  have  been  or  to  be  treated  as  part  of  the  income 
of  said  trust  property  rather  than  as  part  of  the  principal  thereof. 

2.  That  this  honorable  court  may  examine  into  the  administration 
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of  said  trust  by  the  plaintiffs,  from  the  commencement  thereof  down 
to  the  time  of  such  examination,  including  all  their  sales  and  pur- 
chases, investments  and  re-investments,  as  respects  the  principal  of 
said  trust  fund,  and  all  their  receipts,  charges  and  disbursements,  on 
account  of  the  income  thereof;  and  may  pass  upon  the  propriety  and 
correctness  of  the  said  doings  and  accounts,  and  make  a  complete 
settlement,  up  to  the  date  of  its  decree,  of  all  said  matters  as  between 
the  plaintiffs  and  all  parties  interested  in  said  trust. 
{Conclusion  as  in  Form  No.  5912.') 

VII.  NOTICE  OF  HEARING  ON  PETITION  TO  RELEASE  TRUST 
ESTATE  TO  THE  CESTUI  QUE  TRUST. 

Form  No.  20  123.' 

Commonwealth  of  Massachusetts. 
Probate  Court, 
Suffolk,  ss. 

To  all  persons  interested  under  the  trusts  of  a  certain  deed  from 

Maria  D.  Locku'ood  to  Charles  Demo?id,  trustee,  dated  March  25, 

i?>73,  and   recorded  with    Suffolk  deeds,  lib.    1153,  fol.   166  (a 

copy  of  which  deed  is  on  file  in  said  court)  or  interested  in  the 

real  estate  described  in  said  deed. 

Whereas,  Walter  H.  Roberts,  trustee  under  said  deed,  has  presented 

to  said  court  his  petition  praying  that  said  trust  may  be  terminated 

and  that  he  may  be  authorized  to  release  for  a  nominal  consideration 

to  Louis  Levin  and  Myer  Danishevsky,  who  with  those  claiming  under 

them  are  the  sole  cestuis  que  trust  known  to  said  petitioner,  the  real 

estate  in  said  deed  described  free  of  all  trust: 

You  are  hereby  cited  to  appear  at  a  Probate  Court,  to  be  held  at 
Boston,  in  said  county  of  Suffolk,  on  the  nineteenth  day  of  October,  a.  d. 
\W9,  at  ten  o'clock  in  the y<?r^noon,  to  show  cause,  if  any  you  have, 
why  the  same  should  not  be  granted.  And  said  petitioner  is  ordered 
to  serve  this  citation  by  publishing  the  same  once  in  each  week,  for 
three  successive  weeks,  in  the  '■'■  Boston  Daily  Advertiser,"  a  newspaper 
published  in  Boston,  the  last  publication  to  be  07ie  day  at  least  before 
said  court. 

Witness,  John  W.  McKim,  Esquire,  judge  of  said  court,  this 
thirtieth  day  of  September,  in  the  year  one  thousand  eight  hundred 
and  ninety-nine. 

Elijah  George,  Register, 

VIII.  ORDER  DIRECTING  INVESTMENT  OF  TRUST  FUNDS. 

Form  No.  20124. 

(Precedent  in  Mercier  v.  West  Kansas  City  Land  Co,,  72  Mo.  479.) 

Maria  Louisa  Mercier,   by  her  [  On  petition  to  vest  trust  funds  in 
Next  Friend,  Benoist  Troost.      \  real  estate. 

Now  at  this  day  comes  the  said  petitioner,  by  her  solicitor,  and 

1.  This  form  was  copied  from  the  records  in  the  case. 
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files  her  petition  herein,  praying  the  court  to  make  an  order  on 
William  Gillis,  trustee  of  certain  funds  in  his  hands  belonging  to 
her,  and  authorizing  and  requiring  said  trustee  to  vest  a  certain 
portion  of  said  funds  in  land  for  a  home  for  the  said  petitioner,  Maria 
Louisa  Mercier  and  her  family,  which  said  petition  being  by  the  court 
heard  and  fully  understood,  and  it  being  manifest  to  the  court  that 
it  would  conduce  greatly  to  the  comfort  and  happiness  of  said  peti- 
tioner and  her  family,  to  vest  a  portion  of  said  trust  funds  in  land 
for  a  home  for  the  said  petitioner  and  her  family;  it  is  therefore 
ordered,  adjudged  and  decreed  by  the  court  here  that  William 
Gillis,  trustee  of  the  funds  of  the  said  Maria  Louisa,  be  and  he  is 
hereby  authorized  and  required  to  vest  the  sum  of  ^00  of  the  funds 
in  his  hands  belonging  to  the  said  petitioner  in  land  for  a  home  for 
the  said  petitioner  and  her  family,  and  the  court  doth  hereby  appoint 
said  Gillis  commissioner  to  hold  said  land  in  trust  for  the  said  Maria 
Louisa  and  her  heirs,  and  orders  that  the  deed  of  conveyance  for 
said  land  so  ordered  to  be  purchased  as  aforesaid  be  made  to  the 
said  Gillis,  commissioner  for  the  said  Maria  Louisa  Mercier  and  her 
heirs;  and  it  is  further  ordered  that  said  commissioner  report  his 
proceedings  in  the  premises  to  the  next  term  of  this  court,  and  this 
-cause  is  continued. 

Form  No.  20125. 

(Precedent  in  Preston  v.  Preston,  25  Pa.  Co.  Ct.  389.) 

In  the  matter  of  M.  M.  Ketner,  trustee  of  three  of  the  children  of 
James  Preston  : 

And  now.  May  31,  iS70,  the  court  order  and  direct  M.  M.  Ketner., 
said  trustee,  to  pay  over  all  moneys  in  his  hands  as  trustee  to  O.  P. 
Bechtel,  and  take  his  receipt  for  the  same,  and  he  shall  hold  said 
receipt  as  his  authority.  And  the  said  O.  P.  Bechtel  is  hereby 
directed  to  invest  the  same  in  the  lot  and  house  purchased  from 
P.  W.  Sheaf er,  agent,  and  C.  T.  Wilrich,  upon  which  a  house  has 
been  built,  and  take  the  property  or  title  thereof  in  the  name  of  the 
children  with  a  Ufe  estate  in  the  father  of  the  said  children,  James 
Preston. 

IX.  ORDER  Settling  Compensation  of  trustee. 

Form  No.  20126. 

(Precedent  in  Duncan  v.  Atlantic,  etc.,  R.  Co.,  88  Fed.  Rep.  852.) 

[(  Title  of  court  and  cause ^^ 

Upon  further  consideration  of  the  petition  of  the  plaintiffs,  trus- 
tees, praying  for  an  allowance,  etc.,  filed  the  5d^  day  of  May,  1S8I,  it 
is  ordered  by  the  court  that  a  commission  of  two  per  cent,  upon  the 
amount  of  the  sale  of  the  property  and  franchises  of  the  defendant 
company  be  and  the  same  is  hereby  allowed  to  them  in  full  payment 
of  all  their  expenses,  disbursements  and  services  in  the  conduct  of 
this  suit,  out  of  which  sum  thus  allowed  a  reasonable  and  proper  fee 
is  to  be  paid  to  M.  F.  Pleasants,  Esq.,  master,  who  made  said  sale; 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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and  the  said  allowance  is  to  be  credited  by  the  sum  of  one  hundred 
thousand  dollars  already  paid  to  said  trustees  under  former  orders  of 
this  court.  And  it  is  further  ordered  that  the  Union  Trust  Company 
of  New  York,  upon  presentation  of  a  certified  copy  of  this  order,  do 
pay  to  W.  D.  Shipman,  Esq.,  solicitor  for  the  surviving  trustees, 
plaintiffs,    etc.,   the    sum    of    seventy-two   thousand  and  ten    dollars. 


Richmond^  June  2,  iS81. 


Hugh  L.  Bond,  Circuit  Judge. 
Ro.  W.  Hughes,  District  Judge. 


X.  BILL  BY  A  CREDITOR  OF  A  CESTUI  QUE  TRUST  TO  OBTAIN 
TITLE  TO  LAND  HELD  IN  TRUST. 

Form  No.  20127. 
(2  Rev.  Swift's  Dig.,  p.  767.) 

{Commencing  as  in  Form  No.  20092,  and  continuing  down  to  *)  that 
on  the  tenth  day  oi  /u?ie,  a.  d.  iW9,  Richard  Roe,  of  (^stating  place), 
was  the  equitable  owner  of  a  certain  tract  of  land  situated  (^describing 
land'),  the  legal  title  to  which  was  in  Samuel  Short,  of  {stating  place), 
as  his  trustee;  that  on  said  tenth  Ad^y  oi  June,  a.  d.  iW9,  the  said 
Richard  Roe  was  indebted  to  the  petitioner  in  a  judgment  rendered 
by  {describing judgment);  that  the  petitioner,  on  said  tenth  day  of  June, 
took  out  an  execution  on  said  judgment,  and  delivered  it  to  the 
sheriff  of  the  county  of  Kent,  to  whom  it  was  directed,  and  ordered 
him  to  levy  the  same  on  the  said  tract  of  land  as  the  property  of  the 
said  Richard  Roe-,  that  the  said  sheriff,  on  Xht  fifteenth  day  oi  June, 
A.  D.  \2,99,  levied  the  said  execution  on  said  tract  of  land,  and 
caused  all  the  right,  title  and  interest  of  the  said  Richard  Roe  in  said 
land  to  be  appraised  and  set  off  to  the  petitioner  in  due  form  of  law 
in  payment  of  said  execution,  and  caused  said  execution,  with  his 
doings  thereon,  to  be  recorded  in  the  land  records  of  said  town 
of  Dover,  and  said  execution,  with  the  officer's  return  thereon,  to  be 
returned  to  the  clerk  of  said  court;  that  thereby  all  the  equitable 
interest  of  the  said  Richard  Roe  became  vested  in  the  petitioner,  but 
that  as  the  legal  title  to  the  same  is  in  the  said  Samuel  Short,  the 
petitioner  is  without  remedy  at  law;  he  therefore  prays  this  court  to 
pass  a  decree  vesting  the  legal  title  to  said  tract  of  land  in  the  peti- 
tioner ;  or  grant  {concluding  as  in  Form  No.  20092). 
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I.  Civil  proceedings,  537. 

1.  Notice  or  Petition  by  Turnpike  Company  for  Condemnation  of 

Right  of  Way,  537. 
a.  Action  Against  Turnpike   Company  to  Recover  Damages  for 

Defect^ n  Road,  541. 
3.  Action  by  Turnpike  Company  to  Recover  Penalty  for  Avoiding 

a  Turnpike  Gate,  542. 

II.  Criminal  proceedings,  542. 

1.  Against  Turnpike  Company  for  Not  Repairing  Road^  542. 
a.  Against  Toll  Collector  of  Turnpike  Company,  544. 

a.  For  Extortion,  544. 

b.  For  Not  Keeping  Toll  Gate  Open  Until  Repairs  Ordered 

had  been  Made,  544. 
8.  Against  Third  Person,  546. 

a.  For  Assaulting  Collector  of  a  Turnpike  Company  in  the 

Execution  of  His  Office,  546. 

b.  Cutting  Dow7i  and  Destroying  Turnpike  Gate,  547. 

c.  For   Endeavoring   to    Rescue   Person   Apprehended  for 

Attempting  to  Cut  Down  Turnpike  Gate,  547. 

d.  For  Tumultuously  Assembling  to  Prevent  the  Execution 

of  a  Turnpike  Road  Act,  548. 

CROSS-REFERENCES. 

For  Form  of  an  Indictment  Against  a  Road  Company  for  Permitting 

Plank  Road  to  be  Out  of  Repair,  see  the  title  NUISANCES,  vol. 

13,  Form  No.  14564. 
For  Forms  relating  to  Private  Ways,  see  the  title  PRIVA  TE  WA  YS, 

vol.  14,  p.  212. 
For   Forms   relating   to   Roads   and  Streets,    Generally,    see   the    title 

STREETS  AND  HIGH W A  YS,  vol.  17,  p.  662. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  CIVIL  PROCEEDINGS. 

1.  Notice  or  Petition  by  Turnpike  Company  for  Condemna* 
tion  of  Rig-ht  of  Way.^ 

Form  No.  20128. 
(Precedent  in  Heady  v.  Vevay,  etc.,  Tyrnpike  Co.,  52  Ind.  119)' 
State  of  Indiana,  Switzerland  Connty: 

Before  James  H.  Patterson,  justice  of  the  peace  of  said  county. 

1.  For  the  formal  parts  of  a  notice  or  2.  It  was  contended  that  under  the 
petition  in  a  particular  jurisdiction  charter  of  the  company  a  notice  and 
see  the  title  Notices,  vol.  13,  p.  212;  not  a  complaint  should  have  been  pre- 
Petitions,  vol.  13,  p.  887.  senied  to  the  justice.     The  court  held 
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The  president  and  directors  of  the  Vevay,  Mt.  Sterling  and  Ver- 
sailles Turnpike  Company^  a  corporation  duly  and  legally  organized 
and  incorporated  under,  pursuant  to  and  by  the  laws  of  the  state  of 
Indiana,  to  wit,  an  act  of  the  General  Assembly  of  the  state  of 
Indiana,  entitled  '*  An  act  to  incorporate  the  Vevay,  Mt.  Sterling 
and  Versailles  Turnpike  Road  Company  "  (approved  January  4th, 
1850),  give  notice  X.o  James  H.  Patterson,  justice  of  the  peace  as 
aforesaid,  and  complain  of  Edward  C.  Heady,  and  say  that  the  board 
of  directors  of  said  Vevay,  Mt.  Sterling  and  Versailles  Turnpike  Com- 
pany, deeming  it  to  be  for  the  best  interest  of  said  company  to  make 
a  branch  of  their  said  turnpike  road,  have  located  a  branch  of  said 
road,  fifty  feet  wide,  over  and  upon  a  part  of  the  following  described 
tract  or  parcel  of  land,  situated  in  Jefferson  township,  in  said  county, 
owned  by  the  said  Edward  C.  Heady,  to  wit:  a  part  of  the  northeast 
and  a  part  of  the  southeast  quarters  of  section  11,  town  2,  range  5 
west,  bounded  as  follows:  commencing  at  a  stake  on  the  west  line 
of  the  first  mentioned  quarter  section,  from  which  a  beech  tree 
.eighteen  inches  in  diameter  bears  north  thirty-one  minutes,  distance 
twetity-four  links,  thence  north  twenty-five  chains,  thence  east  tiventy- 
nine  chains  and  seventy-five  links,  thence  south  twenty-four  degrees, 
east  ten  chains  and  seventy-five  links,  thence  east  seven  chains  and 
twenty-seven  links,  thence  sowXh.  fourteen  chains  and  _/?/"/>'  links,  thence 
west  seven  chains  and  seventy-three  links,  thence  south  fifteen  and 
.three-fourths  minutes  three  chains  and  seventy  links,  thence  south 
thirty-nine  degrees  east  twenty-two  chains  and  seven  links,  thence 
south  twenty-five  and  one-half  dtgrte?)  east  twelve  chains,  thence  five 
and  one-half  degrees,  east ///;r^  chains  and  twelve  links,  thence  west 
two  chains  and  thirty-seven  links,  thence  south  eight  degrees  west 
fourteen  chains  and  eleven  links,  thence  south  eighty-eight  and  one- half 
degrees  six  chains  and  seveiity-six  links,  thence  south  eighty-seven  and 
one-half  [degrees]  west  seven  chains  and  twenty-seven  links,  thence 
north  forty-four  and  one-half  degrees  wes.t  ten  chains,  thence  south 
seventy-four  degrees  west  seventeen  chains  and  fifty  links,  to  the  place  of 
beginning,  containing  two  hundred  and  six  and  three-hundredths  of  an 
acre,  according  to  a  survey  of  said  lands  made  March  12th,  iS58,  by 
Cornelius  R.  Harris,  then  county  surveyor  of  Switzerland  county, 
Indiana,  except  therefrom  thirty-three  hundredths  of  an  acre  sold  and 
conveyed  by  William  C.  Ke77ip  and  wife  to  Saniuel  Protsman  for  the 
purpose  of  a  road;  that  said  branch  of  said  turnpike  is  located  so  as 
to  run  through  said  above  described  tract  of  land  of  Edward  C. 
Heady,  as  follows,  to  wit:  commencing  at  a  point  on  the  line  dividing 
the  lands  of  said  Edward  C.  Heady  and  Samuel  Protsman,  ten  feet  north 
forty-eight  degrees  west  from  a  stake,  being  stake  numbered  twenty 
of  the  survey  of  said  branch  of  said  turnpike,  thence  north  forty- 
eight  degrees  west  se^ien  hundred  and  ninety  feet  to  a  stake  numbered 

that  the  charter  required  a  notice  to  be  of  the  land;  that  it  was  complete  and 

served  upon   the  justice,  but  it  did  not  contained  a  recital  of  all  the  facts  which 

describe   the    form    of    the    notice   or  could  be  useful  to  the  parties;  and  that 

declare    what   it   should  contain;   that  the  fact  that  after  serving  notice  upon 

the  instrument  presented   notified  the  the  justice  it  assumed  the   form  of  a 

justice   and   complained   of  the  owner  complaint  did  not  render  it  bad. 
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iwenty-eight  of  said  survey,  thence  north  thirty-five  degrees  west  two 
Jiundredit&X.  to  a  stake  number  thirty  of  said  survey,  thence  north  thirty 
[degrees]  west  three  hundred  feet  to  a  stake  number  thirty-three  of  said 
survey,  thence  north  thirty-five  degrees  west  three  hundred  feet  to  a 
stake  number  thirty-six  of  said  survey,  thence  novXh  forty -two  degrees 
west  one  hundred  feet  to  a  stake  number  thirty-seven  of  said  survey, 
thence  north  sixty-five  degrees  west  one  hundred  feet  to  a  stake 
number  thirty-eight  oi  said  survey,  thence  north  eighty-three  and  one- 
half  degrees  west  one  hundred  feet  to  a  stake  number  thirty-nine  of 
said  survey,  thence  seventy-three  degrees  west  one  hundred  feet  to  a 
stake  number /(5»r^'  of  said  survey,  thence  north  sixty-six  degrees 
west  two  hundred  feet  to  a  stake  number  forty-two  of  said  survey, 
thence  north  seventy-one  degrees  west  one  hnndred  feet  to  a  stake 
number  forty-three  of  said  survey,  thence  north  eighty-two  degrees 
west  twenty  feet,  to  the  line  dividing  the  lands  of  said  Edward  C. 
Heady  and  George  Tardy \  the  whole  length  of  that  part  of  said 
branch  of  said  road  which  runs  over  said  lands  of  said  Edward  C. 
Heady  being  two  thousand  three  hundred  and  ten  feet.  The  whole  of 
said  branch  of  said  road  is  in  Switzerland  county;  2^\di.  Edward  C. 
Heady  refuses  to  relinquish  the  part  of  said  tract  of  land  on  and 
over  which  said  part  of  said  branch  of  said  road  is  located,  as  afore- 
said, for  the  use  of  said  branch  of  said  road,  and  refuses  to 
relinquish  the  right  of  way  for  the  same  over  said  land,  as  the  same 
has  been  located,  as  aforesaid;  and  that  said  Edward  C.  Heady  c\a.ivcis 
<3amage  from  said  company  therefor;  and  that  no  satisfactory  contract 
can  be  made  with  said  Edward  C.  Heady  by  said  company  therefor. 
Wherefore  said  president  and  directors  of  said  company  demand 
that  a  summons  be  issued  to  said  Edward  C.  Heady  to  appear  before 
said  justice  of  the  peace  on  a  day  to  be  named  in  the  summons,  and 
within  ten  days  from  the  filing  of  this  notice,  and  if  the  parties 
cannot  agree,  then  a  jury  of  three  disinterested  men  of  the  county  be 
summoned  to  assess  the  damage,  if  any,  sustained  by  said  Edward 
C.  Heady,  by  reason  of  the  location  and  construction  of  said  branch 
■of  said  road  over  and  upon  said  lands,  as  aforesaid. 

\i^Signatures  of  petitioners. ')i^ 

Form  No.  20129. 

In  the  County  Court  of  Pendleton  county,  Kentucky. 
Portland^  Greenwood  Turnpike  Road  Co.,  plaintiff,  ) 

against  >•  Petition. 

Joseph  Bobb,  defendant.  ) 

To  the  Honorable  John  D.  Frost,  County  Judge  within  and  for  Pen- 
dleton county,  Kentucky: 
(i)  Your  petitioner,  the  Portland  &'  Greenwood  Turnpike  Road 
Company,  respectfully  shows  to  the  court  that  it  is  a  corporation 
created,  organized  and  existing  under  the  laws  of  the  state  of  Ken- 
tucky as  a  turnpike  road  company,  for  the  purpose,  among  others,  of 
making  turnpike,  gravel,  graded  and  plank  road,  and  in  such  behalf  is 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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clothed  and  empowered  by  the  law  to  exercise  the  right  of  eminent 
domain  in  the  manner  and  extent  as  by  law  provided. 

(2)  Your  petitioner  further  represents  that  it  is  necessary  for  it 
to  own,  occupy  and  use  certain  property  hereinafter  described  for 
carrying  out  the  purposes  of  its  incorporation,  and  said  property 
hereinafter  described  is  necessary  for  the  public  use. 

(3)  Your  petitioner  further  alleges  the  fact  to  be  that'it  has  been 
and  still  is  unable  to  agree  with  the  owner  of  the  property  herein- 
after described,  which  as  aforesaid  is  necessary  for  its  use  for  the 
purpose  of  making  a  turnpike  road,  as  to  the  compensation  to  be 
paid  to  the  owner  thereof  ;  and  that  said  owner  of  said  property 
hereinafter  described  has  refused  and  still  refuses  to  grant  unto  your 
petitioner  the  use  thereof,  and  your  petitioner  has  been  wholly 
unable  to  obtain  from  such  owner  any  right  in  or  upon  or  to  the  use 
of  said  premises,  being  those  hereinafter  described. 

(4)  Your  petitioner  further  shows  and  states  the  fact  to  be  that 
the  said  property,  together  with  the  name  of  the  owner  thereof  and 
persons  interested  therein,  are  as  follows:  (^Set  out  a  particular 
description  of  the  property  sought  to  be  condemned  and  the  specific  interest 
of  each  person  in  each  particular  tract). 

Wherefore  your  petitioner  prays 

(i)  That  this  honorable  court  will  cause  to  be  chosen,  selected 
and  sworn  to  faithfully  and  impartially  discharge  their  duties,  from 
the  body  of  the  county  of  Pendleton^  three  impartial  householders  of 
said  county  who  are  not  and  each  of  whom  is  not  interested  in  a  like 
question,  whose  duty  it  shall  be  to  carefully  inspect  and  view  the 
said  premises  and  make  an  award  to  the  owners  of  said  property  of 
the  value  of  the  land  so  taken,  and  make  their  report  in  writing 
to  the  office  of  the  clerk  of  this  court,  stating  their  award  and 
describing  the  land  condemned,  with  the  names  of  the  owners  thereof, 
and  to  do  and  perform  in  the  premises  all  the  requirements  of  the 
statute  in  such  case  made  and  provided,  to  the  end  that  your  peti- 
tioner may  obtain  as  against  the  owners  of  said  property  the  right 
to  enter  upon,  use  and  occupy  and  enjoy  the  same  for  all  the  uses  and 
purposes  for  which  by  law  it  is  authorized  and  empowered  to  enjoy 
such  premises.  And  that  upon  the  coming  in  of  said  report  the 
processes  of  this  court  may  issue  against  such  owners  to  show  cause 
why  such  report  should  not  be  confirmed,  in  the  form  and  manner 
provided  by  law,  and  that  such  proceedings  may  be  had  in  the 
premises  as  are  authorized  and  required  by  law,  that  all  steps  may 
be  taken  herein  which  the  necessities  of  the  case  for  the  purposes 
aforesaid  may  require  or  demand. 

Portland  &"  Greenwood  Turnpike  Road  Company, 
By  P/ter  W.  Rhodes,  its  Attorney. 
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2,  Action  Against  Turnpike  Company  to  Recover  Damages 
"op  Defect  in  Road.^ 

Form  No.  20130. 
(Precedent  in  Goshen,  etc..  Turnpike  Co.  v.  Sears,  7  Conn,  S7.)- 

\i^Commencement  as  in  usual  form. )^ 

That  at  the  General  Assembly  of  this  state,  holden  at  the  city  of 
Hartford,  on  the  second  Thursday  of  May,  iS03,  the  defendants  were 
duly  incorporated  into  a  company,  by  the  name  of  T/ie  Goshen 
and  Sharon  Turnpike  Company;  by  which  name  to  be  known,  to  sue 
and  be  sued,  to  plead  and  be  impleaded  in  all  courts  of  record,  to 
ordain  and  establish  such  by-laws,  ordinances  and  regulations  as 
may  be  necessary  for  the  purpose  of  carrying  into  effect  the  objects 
of  said  corporation,  to  wit,  the  construction  of  a  public  road  from 
the  Torrington  turnpike  road  in  Torrington  through  the  towns  of 
Goshen,  Cornwall  and  Sharon,  so  as  to  intersect  the  Dutchess  county 
turnpike  road  at  the  dividing  line  between  this  state  and  the  state  of 
New  York,  with  power  to  erect  gates  and  take  toll  therefrom:  That 
the  defendants,  on  the  first  oi  January,  i805,  were  formed  into  a 
company  for  the  purpose  of  building  said  road;  and  on  or  before 
the  first  oi  January,  i807,  the  said  road  had  been  completed  and 
toll-gates  were  erected  thereon;  and  said  road  has  ever  since 
belonged  and  now  belongs  to  the  defendants,  and  they  have  taken 
toll  from  the  travelers  thereon:  That  on  they^ri-Zof  October,  \825, 
the  plaintiff  was  traveling  on  said  turnpike  road,  and  while  he  was 
descending  a  certain  hill  on  said  road,  between  the  house  of  Lewis 
Lockiiwod  and  the  house  of  David  L.  Perry,  in  the  town  of  Sharon,  he 
sustained  great  injury  through  the  defect  and  insufficiency  of  said 
road  belonging  to  the  defendants  as  aforesaid,  and  which  it  was,  on 
said  day,  and  still  is,  their  duty  to  repair;  because  across  said  road, 
at  said  place  in  said  hill,  there  were,  on  the  day  last  aforesaid,  large 
gullies  and  ditches,  and  large  heaps  of  earth  lying  upon  and  across 
said  road  which  were  extremely  dangerous  and  difficult  to  pass, 
through  the  neglect  and  inattention  of  the  defendants  to  keep  said 
road  in  repair:  That  while  the  plaintiff  was  descending  the  said  hill 
as  aforesaid,  on  the  day  last  aforesaid,  in  his  carriage,  commonly 
called  a  sulkey,  in  company  with  one  Alpine  Pierce,  who  was  driving 
a  horse  in  a  wagon  behind  the  plaintiff's  said  carriage  on  said  hill, 
the  said  Pierce's  horse  became  ungovernable,  by  reason  of  the  break- 
ing of  the  harness  by  which  he  was  attached  to  said  wagon,  though 
said  harness  was  of  good  and  sufficient  materials,  and  was  every  way 
good  and  substantial,  but  was  broken  by  means  of  said  gullies  and 
said  heaps  of  earth  upon  and  across  said  road,  and  by  said  horse 
and  wagon  passing  over  and  across  the  same;  and  the  plaintiff's 
said  carnage  was  run  upon  by  said  horse  and  wagon  of  said  Pierce, 
although  the  plaintiff  used  all  possible  means  to  avoid  said  horse 

1.  For  the  formal  parts  of  a  declara-  2.  This  declaration  was  held  suf- 
tion  in  a  particular  jurisdiction  see  the     ficient. 

title  Declarations,  vol.  6,  p.  244.  3.  The  matter  to  be  supplied  within 

[  ]  will  not  be  found  in  the  reported  case. 
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and  wagon,  by  means  whereof  the  said  carriage  of  the  plaintiff  was 
overturned  and  broken  in  divers  places,  and  the  plaintiff  was  much 
bruised  and  wounded  in  his  leg,  thigh,  hip,  shoulders,  head  and  divers 
other  parts  of  his  body,  and  was  greatly  injured  in  his  health  and 
business,  and  put  to  great  expense  [to  the  damage  {concluding  as  in 
usual  /orm).Y 

3.  Action  by  Turnpike  Company  to  Recover  Penalty  for 

Avoiding  a  Turnpike  Gate. 

Form  No.  2  o  1 3  i . 
(2  Rev.  Swift's  Dig.  597.) 

(^Commencement  as  in  usual  form.) 

To  answer  unto  the  Hartford  Turnpike  Company,  an  incorporated 
company  of  this  state,  in  an  action  brought  on  a  certain  statute  law 
of  this  state,  entitled  "An  act  concerning  Highways  and  Bridges," 
whereupon  the  plaintiffs  declare  and  say  that  on  the  tenth  day  of 
June,  18IO,  they  were  the  lawful  proprietors  of  a  certain  turnpike 
road  running  from  Hartford,  in  said  county  of  Hartford,  to  Berlin, 
in  said  county  of  Hartford,  called  the  Berlin  road,  and  of  a  certain 
gate  on  the  same,  situated  in  (stating place),  which  they  had  erected, 
and  had  a  right  to  maintain  on  said  road,  and  that  they  had  a  right 
to  collect  and  receive  of  each  person  passing  on  said  road  and 
through  said  gate,  with  a  horse  and  <?//^-horse  wagon,  ten  cents;  that 
the  defendant,  on  said  tenth  day  oi  June,  18IO,  was  traveling  with  a 
horse  and  a  one-hovse  wagon  on  said  turnpike  road  from  said  Hart- 
ford to  said  Berlin;  and  that  he,  at  a  short  distance  before  coming  to 
said  gate,  with  intent  to  avoid  the  toll  which  he  would  have  been 
liable  to  pay  for  passing  through  the  gate,  departed  with  said  horse 
and  wagon  from  said  turnpike  road,  and  passed  by  said  gate,  and 
afterwards,  beyond  said  gate,  returned  to  and  traveled  again  on 
said  turnpike  road,  contrary  to  the  statute  aforesaid;  whereby,  and 
by  force  of  said  statute,  an  action  has  accrued  to  the  plaintiffs  to 
recover  of  the  defendant  the  said  sum  of  (stating  amount),  which 
sum  the  defendant  has  never  paid,  though  often  requested,  and  for 
the  recovery  thereof,  with  costs,  the  plaintiff  brings  this  suit. 

(Signature  of  attorney.) 

II.  CRIMINAL  PROCEEDINGS.^ 

4.  Against  Turnpike  Company  for  Not  Repairing  Road. 

Form  No.  20132. 

(Title  of  court  as  in  Form  No.  10708.) 
Hunterdon  County,  ss. 

The  Grand  Jurors  of  the  state  oi  New  Jersey  in  and  for  the  body 
of  the  county  of  Hunterdon,  upon  their  respective  oaths: 

Present,  that  on  the  first  day  oi  January,  in  the  year  of  our  Lord 

1.  The  matter  enclosed  by  and  to  be  ment  or  information  in  a  particular 
supplied  within  [  ]  will  not  be  found  jurisdiction  see  the  titles  Indictments, 
in  the  reported  case.  vol.  9,  p.  615;  Informations  in  Crimi» 

2.  For  the  formal  parts  of  an  indict-  nal  Cases,  vol.  9,  p.  768. 
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one  thousand  eight  hundred  and  thirty-seven,  there  was  and  from 
thence  hitherto  there  hath  been  a  certain  turnpike  road  leading; 
from  Phillipsburg,  in  the  county  of  Warren^  in  the  state  of  Ne7t' 
Jersey,  to  the  White  Horse  Tavern,  in  the  township  oi  Reac/ington,  m 
the  county  of  Hutiierdon  aforesaid,  to  wit,  {describing  it),  for  all  the 
citizens  of  the  said  state  with  their  horses,  cattle  and  carriages  to- 
go,  return,  pass,  and  repass,  ride  and  labor  at  their  free  will  and 
pleasure,  paying  lawful  tolls  therefor  whenever  lawfully  demanded, 
before  that  time  built  and  constructed  by  t\\Q  N^ew  Jersey  Turnpike 
Company,  a  corporation  duly  incorporated  under  and  pursuant  to  the 
statute  entitled  {give  title  of  act  a?id  date  upon  which  passed),  and  the 
several  acts  amendatory  thereof,  and  then,  and  at  all  times  since,  in  the 
possession,  ownership  and  control  of  the  said  corporation,  which  said 
corporation  then,  and  at  all  times  since,  having  enjoyed  and  do  yet 
enjoy  the  right  and  franchise  of  erecting  toll  gates  thereon,  and  at  all 
times,  when  not  lawfully  restraJned  therefrom,  pursuant  to  law,  of 
demanding  and  receiving  tolls  of  and  from  all  good  citizens  of  the  state 
of  New  Jersey  going,  returning,  passing,  repassing,  riding  and  labor- 
ing with  their  horses,  coaches,  carts  and  carriages  in  and  along  the 
same,  and  which  the  said  New  Jersey  Turnpike  Company  then,  and  at 
all  times  since,  have  kept  and  maintained  such  toll  gates  thereon 
and,  when  not  lawfully  restrained  therefrom,  demanded  and  received 
such  tolls  thereat;  and  on  the  said  first  day  oi  January,  and  at  all 
times  from  thence  until  the  day  of  taking  this  inquisition,  ought  to 
have  repaired  and  amended,  and  still  of  right  ought  to  repair  and 
amend,  their  said  turnpike  road  when,  where  and  as  aforesaid  as  it 
should  or  might  be  necessary  to  repair  and  amend  the  same,  and 
then,  on  said  day  and  at  all  times  since,  were  under  obligations  to 
make,  procure  and  maintain  a  smooth  and  permanent  road,  so  that 
the  same  should  form  a  hard  and  even  surface,  whereby  they  should 
keep  a  good  substantial  road;  and  that  a  certain  part  of  the  turnpike 
road  lying  and  being  in  the  township  oi  Lebanon  ivom.  Peter  Hoffman' s 
mill  to  Clinton,  in  the  said  township  oi  Lebanon,  containing  in  length 
three  and  one-half  miles  and  in  breadth  twenty-eight  feet,  on  the  said 
first  day  oi  January,  and  continually  afterward  until  the  taking  of 
this  inquisition,  to  wit,  at  the  township  aforesaid,  in  the  county  of 
Hunterdon  aforesaid,  was  and  yet  is  very  ruinous,  miry,  deep,  broken 
and  in  great  decay  for  want  of  due  reparation  and  amendment  of  the 
same,  so  that  citizens  of  this  state,  during  the  time  last  aforesaid, 
could  not  go,  return,  pass,  repass  and  labor  with  their  horses,, 
coaches,  carts  and  other  carriages  in,  through  and  along  the  said 
turnpike  road  as  they  ought  and  were  wont  and  accustomed  to  do, 
without  great  danger  of  their  lives  and  loss  of  their  goods,  all  of 
which  was  to  the  knowledge  of  the  said  the  Ne^v  Jersey  Turnpike 
Company,  to  the  great  damage  and  common  nuisance  of  all  the  citi- 
zens of  this  state,  going,  returning,  passing,  repassing,  riding  and 
laboring  in,  through  and  along  the  said  turnpike  road,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the  peace  of 
this  state,  the  government  and  dignity  of  the  same. 

Andrew  Jackson,  Prosecutor  of  the  Pleas. 
{Indorsements. ) 
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2.  Against  Toll  Collector  of  Turnpike  Company. 

a.  For  Extortion. 

Form  No.  20133.' 

(2  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  299.) 

(^Commencement  as  in  Form  No.  10678)  that  /o/in  Doe,  late  of  St. 
Paul,  Covent  Garden,  in  the  county  of  Middlesex,  laborer,  otherwise 
called  Richard  Roe,  late  of  the  same,  laborer,  by  color  of  being  col- 
lector and  receiver  of  the  moneys  and  tolls  at  a  certain  turnpike  and 
toll-bar  gate,  situate  in  {stating  place)  aforesaid,  on  the  twentieth  day 
of  February,  in  the  tzventy-sixth  year  of  the  reign  of  our  sovereign 
lord  George  the  Fourth,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  king,  defender  of  the  Faith,  with  force 
and  arms,  at  {stating  place)  aforesaid,  unlawfully,  extorsively  and 
deceitfully,  and  of  his  own  wrong,  extorted,  exacted,  demanded, 
received  and  had  of  one  Jane  Roe,  spinster,  the  sum  of  three  shillings 
and  six^Qwce.  for  two  horses,  that  is  to  say,  one  shilling  and  nine^encQ 
for  each  of  two  horses,  then  and  there  drawing  a  certain  carriage 
belonging  to  Samuel  Short,  of  {stating  place),  esquire,  for  permitting 
the,  same  to  pass  through  the  said  toll-bar  gate,  under  color  and 
pretense  that  the  said  Samuel  Short  had  neglected  to  take,  and  did 
not  then  and  there  leave  with  him,  the  said  John  Doe,  otherwise  Richard 
Roe,  such  a  note  or  certificate  as  is  required  for  post  horses  hired  for 
iivo  days  or  more  by  a  certain  act  of  parliament  passed  in  the  25th 
year  of  the  reign  of  our  lord  the  king,  entitled  {setting  out  title  of  act), 
whereas  in  truth  and  in  fact  the  said  two  horses  then  and  there  used 
by  him,  the  said  Samuel  Short,  were  not  horses  for  which  such  note 
or  certificate,  as  in  the  said  mentioned  act  specified,  was  required,  nor 
was  any  such  note  or  certificate  necessary  to  be  taken  for  the  same, 
to  the  evil  example  {concluding  as  in  Form  No.  20136). 

b.  For  Not  Keeping  Toll  Gate  Open  Until  Repairs  Ordered  had  been 

Made. 

Form  No.  20134. 
(Precedent  in  State  v.  Bosworth,  13  Vt.  402.)' 

State  of  Vermont,  Windsor  county,  ss. 

Be  it  remembered  that  at  the  session  of  the  county  court  begun 
and  holden  at  Woodstock,  within  and  for  the  said  county  of  Windsor, 
on  the  last  Tuesday  of  May,  a.  d.  i8^0. 

The  grand  jurors  within  and  for  the  body  of  said  county,  now  here 
in  court,  duly  impaneled  and  sworn,  upon  their  oath  present,  that 
at  the  term  and  session  of  said  county  court  begun  and  holden  at 
Woodstock,  within  and  for  said  county  of  Windsor,  on  the  last  Tuesday 
of  November,  a.  d.  xZS8,  there  was,  and  ever  since  hath  been,  a  cer- 
tain turnpike  road  leading  from  Royalton  meeting-house  to  Woodstock 
court-house,  in  said  county,  known  and  called  by  the  name  of  the 

1.  The  defendant  was  convicted  un-  2.  The  defendant  was  convicted  and 
der  this  indictment  the  conviction  was  affirmed. 
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Royalton  and  Woodstock  Turnpike,  which  road  was  made  and  kept  up 
in  pursuance  and  by  virtue  of  a  certain  act  of  the  legislature  of  this 
state,  entitled  "An  act  establishing  a  corporation  by  the  name  of 
Royalton  and  Woodstock  Turnpike  Company,"  passed  on  the  seventh 
day  of  November,  a.  d.  1800.  And  the  said  county  court,  at  their 
session  last  aforesaid,  did,  pursuant  to  the  statute  in  such  case 
made  and  provided,  appoint  Ptolemy  Edson,  of  Chester,  Simon  War- 
ren, of  Woodstock,  and  John  S.  Marcy,  of  Royalton^  all  judicious  free- 
holders in  said  county  of  Windsor,  inspectors  of  turnpike  roads 
within  said  county  for  the  year  then  next  ensuing,  who  then  and  there 
accepted  said  appointment,  and  were  duly  qualified  therefor,  and 
entered  upon  the  discharge  of  the  duties  of  said  office.  And  after- 
wards, to  wit,  on  the  22d  day  oi  April,  a.  d,  \%39,  the  whole  of  said 
turnpike  was  ruinous  and  out  of  repair  to  such  a  degree  that  the 
good  people  of  this  state  could  not,  with  safety  and  convenience, 
travel  thereon  with  their  horses,  oxen,  carts,  wagons  and  carriages; 
and  the  same  road  was  not  then  in  such  repair  as  it  reasonably  ought 
to  have  been;  and  said  turnpike  corporation  then  had  and  kept  a 
turnpike  gate  for  the  collection  of  toll  on  that  part  of  said  turnpike 
road  which  lies  within  the  said  town  of  Woodstock.  And  afterwards, 
to  wit,  at  said  Woodstock,  on  the  day  and  year  last  above  mentioned, 
more  than  three  freeholders  of  said  county,  to  wit,  Titus  Hutchinson, 
Asaph  Fletcher,  John  A.  Pratt,  Samuel  L.  Chase  and  others,  free- 
holders of  said  countyj  made  their  application  in  writing  to  the  said 
inspectors  of  said  turnpike  roads,  praying  that  said  turnpike  inspectors 
would  inspect  said  road  and  order  such  repairs  to  be  made  upon  the 
same  as  said  inspectors  should  consider  ought  to  be  made,  and  set 
open,  and  taken  effectual  measures  to  keep  open,  all  the  gates  upon 
said  road  until  all  the  repairs  said  inspectors  might  order  to  be  made 
upon  said  road  should  be  fully  made.  And  the  said  turnpike 
inspectors,  pursuant  to  said  application  and  the  statute  of  this  state 
in  such  case  made  and  provided,  did,  on  the  second  and  third  days  of 
May,  A.  D.  i85P,  examine  and  inspect  said  turnpike  road,  and  on 
such  examination  it  was  then  and  there  the  opinion  of  said  inspactors 
that  the  said  turnpike  road  was  not  in  such  repair  as  the  same 
reasonably  ought  to  be ;  and  the  said  turnpike  inspectors,  to  wit,  the 
said  Edson,  Warren  and  Marcy,  did,  on  said  third  day  of  May,  a.  d. 
i855,  at  Woodstock,  in  said  county,  order  and  direct  a  general  repair 
of  said  road,  which  said  order  was  in  writing,  signed  by  said 
inspectors,  bearing  date  the  day  and  year  last  aforesaid,  and  was  in 
substance  as  follows,  that  is  to  say: 

[Here  followed  a  copy  of  the  order,  which,  among  other  things, 
directed  that  the  road  should  be  made  eighteen  feet  wide  on  the 
travelled  part,  in  certain  specified  places;  that  the  company  clear  out 
of  said  road,  between  certain  dwelling-houses  in  Pomfret,  all  the  logs 
and  stones  that  lie  near  the  surface  of  the  travelled  part  of  said  road; 
that  they  erect  good,  substantial  railings,  stating  the  distances  and 
places  where  such  railings  should  be  erected,  and  that  they  remove 
or  cover  over  all  rocks  and  stones  and  logs  lying  on  the  travelled 
part  of  said  road,  and  near  the  surface,  the  whole  length  of  said  road, 
so  that  they  shall  not  annoy  the  traveller.  And  further  ordering 
18  E.  of  F.  P.  —  35.  545  Volume  18. 


20134.  TURNPIKES.  20135. 

and  directing  that  the  gate  on  said  turnpike  road,  in  Woodstock^  be 
immediately  opened  and  kept  open,  and  that  no  gate  be  shut  upon 
said  road  until  all  the  repairs  herein  ordered  are  made  and  com- 
pleted.] 

And  afterwards,  to  wit,  at  Woodstock  aforesaid,  on  the  same  3d  day 
idi May,  a.  d.  i855,  the  said  inspectors  did  deliver,  at  the  toll-house 
and  gate  of  said  corporation,  in  Woodstock  aforesaid,  which  toll-house 
was  then  and  there  occupied  and  tenanted  by  one  David Bosworth 
and  his  family,  of  Woodstock  aforesaid,  who  acted  as  toll-gatherer  of 
said  corporation  at  said  gate,  into  the  hands  of  one  Mr.  Parkhurst 
(whose  given  name  is  to  the  jurors  aforesaid  unknown),  who  occa- 
sionally, and  on  that  day,  acted  as  toll-gatherer  for  said  corporation, 
at  their  said  gate  in  Woodstock,  a  copy  of  the  aforesaid  order,  in  writ- 
ing, of  said  inspectors;  and  said  inspectors  did  then  and  there  open 
said  gate,  and  order  and  direct  that  the  same  be  kept  open,  and  that 
no  gate  be  shut  upon  said  road  till  all  the  repairs  mentioned  in  their 
said  order  in  writing,  so  left  with  said  corporation,  as  aforesaid,  were 
made  and  completed.  Whereby  the  said  corporation,  as  well  as  the 
said  David  Bosworth,  had  notice  of  said  order  of  said  inspectors,  and 
it  was  the  duty  of  said  corporation,  and  of  said  Bosworth,  toll- 
gatherer  as  aforesaid,  to  suffer  and  permit  said  gate  to  be  and 
remain  open  until  all  the  repairs,  so  ordered  by  said  inspectors  as 
aforesaid,  were  fully  completed,  and  until  permission  for  shutting 
the  same  should  first  be  obtained  from  said  inspectors,  or  from  a 
majority  of  them,  or  from  two  judges  of  the  County  court  for  said 
county  of  Windsor.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  afterwards,  to  wit,  at  Woodstock  afore- 
said, on  the^7M  day  oi  June,  in  the  said  year  of  our  Lord  \Z39,  the 
said  David  Bosworth,  then  and  still  of  Woodstock  aforesaid,  well 
knowing  the  premises,  and  before  the  said  turnpike  company  had 
made  and  completed  the  repairs  so  by  said  inspectors  ordered  to  be 
made,  as  aforesaid,  on  said  road,  and  without  any  permission  for  so 
doing  from  said  inspectors,  or  any  two  of  them,  or  from  any  two 
judges  of  the  County  Court  for  said  county  of  Windsor,  did  shut  the 
gate,  so  opened  and  ordered  to  be  and  remain  open  by  said  inspect- 
ors as  aforesaid;  to  the  evil  example  of  all  others  in  like  cases 
offending,  contrary  to  the  form,  force  and  effect  of  the  statutes  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state. 

\{Jndorsements.')Y- 

3.  Ag-ainst  Third  Person. 

a.  Fop  Assaulting  Collector  of  a  Turnpike  Company  in  the  Execution 

of  His  Office. 

Form  No.  20135. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  832.) 
{Commencement  as  in  Form  No.  10678)  that  John  Doe,  late  of  {stating 
J>lacc\  laborer,  on  {stating  time'),  with  force  and  arms,  at  {stating place), 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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in  and  upon  one  Richard  Roe,  then  and  there  being  one  of  the  col- 
lectors and  receivers  of  the  moneys  payable,  by  virtue  of  a  certain 
act  of  parliament,  made  in  the  thirteenth  year  of  the  reign  of  his 
present  majesty  King  George  the  Third,  entitled  "An  act  to  explain, 
amend  and  reduce  into  one  act  of  parliament  the  general  laws  now 
in  being  for  regulating  the  turnpike  roads  in  that  part  of  Great 
Britain  called  England;  and  for  other  purposes,"  and  in  the  peace  of 
God  and  our  said  Lord  the  now  king,  and  in  the  execution  of  his  said 
office  then  and  there  also  being,  did  make  an  assault,  and  him,  the 
said  Richard  Roe,  then  and  there  did  beat,  wound  and  ill-treat,  so 
that  his  life  was  greatly  despaired  of,  and  other  wrongs,  against  the 
peace  {concluding  as  in  Form  No.  20136). 

b.  Cutting  Down  and  Destroying  Turnpike  Gate. 

Form  No.  20136. 

(3  Chit.  Cr.  L.  (sih  Am.  from  2d  Lond.  ed.)  665.) 

{Commencement  as  in  Form  No.  10678)  that  John  Doe,  late  of  {stating 
place),  laborer,  and  divers  other  persons  to  the  jurors  aforesaid  as 
yet  unknown,  being  wicked  and  malicious  persons,  and  not  regarding 
the  laws  and  statutes  of  this  realm,  nor  the  pains  and  penalties 
therein  contained,  on  {stating  time),  at  {stating  place)  aforesaid,  a 
certain  turnpike  gate  there  set  up  and  erected  to  prevent  passengers 
from  passing  by  without  paying  the  toll  laid,  and  directed  to  be  paid 
by  an  act  of  parliament,  made  in  {stating  time),  entitled  {Here  set  out 
the  title  of  the  act  under  which  the  toll  is  collected),  with  force  and  arms, 
wilfully,  maliciously  and  feloniously  did  throw  down,  level  and 
destroy,  in  contempt  of  our  said  lord  the  king  and  his  laws,  to  the 
evil  example  of  all  others,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

e.  For  Endeavoring  to  Rescue  Person  Apprehended  for  Attempting  to 
Cut  Down  Turnpilie  Gafte. 

Form  No.  20137. 
(2  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  493.) 

{Commencement  as  in  Form  No.  10678)  that  John  Doe,  late  of  {stating 
place),  laborer,  and  Richard  Roe,  late  of  {stating  place),  laborer,  together 
with  divers  other  evil-disposed  persons  to  the  number  of  twenty  or 
more,  to  the  jurors  aforesaid  as  yet  unknown,  on  {stating  time),  with 
force  and  arms,  at  {stating place)  aforesaid,  did  unlawfully,  riotously 
and  routously  assemble  and  gather  together  to  disturb  the  peace  of 
our  said  lord  the  king,  and  being  then  and  there  so  assembled  and 
gathered  together,  were  armed  with  axes,  hatchets  and  other  instru- 
ments, with  an  intent  to  cut  down  and  destroy  a  certain  turnpike 
gate,  then  and  there  lately  before,  to  wit,  on  {stating  time),  erected 
^y  authority  of  a  certain  act  of  parliament  in  that  case  made  and  pro- 
vided, entitled  {stating  title  of  act),  and  that  the  said  John  Doe  and 
Richard  Roe  afterwards,  to  wit,  on  the  same  day  and  year  first  above 
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mentioned,  at  (stating  place)  aforesaid,  were  lawfully  taken  and 
apprehended  for  the  offenses  aforesaid,  and  then  and  there  were 
conveyed  before  Abraham  Kent,  Esq.,  then  one  of  the  justices  of  our 
said  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the 
king,  in  and  for  the  county  of  Middlesex,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses  and  other  misdemeanors  in  the  said 
county  committed,  did  make  his  certain  warrant  in  writing  under 
his  hand  and  seal,  directed  to  John  Lynch,  of  {stating  place),  in  the  said 
county,  yeoman,  then  and  there  being  constable  of  the  parish  of 
{naming  it)  aforesaid,  in  the  county  aforesaid,  by  which  said  warrant 
he,  the  said  John  Lynch,  the  constable  aforesaid,  was  commanded  to 
take  the  body  of  Samuel  Short,  late  of  {stating  place),  yeoman,  and 
bring  and  have  him,  the  said  Samuel  Short,  before  the  said  Abraham 
Kent,  to  be  examined  by  him,  the  said  Abraham  Kent,  touching  the 
premises,  and  further  to  be  dealt  with  according  to  law,  and  were  then 
and  there  duly  kept  and  detained  in  custody  at  the  dwelling-house  of 
the  %2\6.  John  Lynch,  situate  in  {stating  place)  aforesaid,  for  that  pur- 
pose, and  that  the  said  John  L>oe  a.nd  Richard  Roe,  so  being  in  custody 
for  the  offenses  aforesaid,  one  John  Smith,  late  of  {stating place),  laborer^ 
afterwards,  to  wit,  on  the  same  day  and  year  first  above  mentioned, 
at  {stating  place)  aforesaid,  together  with  the  said  other  persons  to 
the  jurors  aforesaid  as  yet  unknown,  the  dwelling-house  of  the  said 
John  Lynch  there  situate,  unlawfully,  riotously  and  routously  did 
attack  and  beset,  and  that  he,  the  saiid  John  Smith,  did  then  and  there 
advise,  persuade  and  encourage  the  said  other  persons  to  the  jurors 
aforesaid  as  yet  unknown  to  discharge  and  shoot  off  several  guns 
against  the  dwelling-house 'of  the  said  John  Lynch,  and  by  such  advice 
and  persuasion  and  encouragement  of  the  said  John  Smith,  the  said 
other  persons  to  the  jurors  aforesaid  as  yet  unknown  then  and  there 
did  discharge  and  shoot  off  several  guns  against  the  dwelling-house 
of  the  said  John  Lynch  with  intent  forcibly  to  Ptscue  the  said  John 
Doe  and  Richard  Roe,  so  as  aforesaid  being  in  custody  for  the  causes 
before  mentioned,  in  contempt  of  the  laws  of  our  said  lord  the  king,  to 
the  great  damage  of  the  said  John  Lynch,  to  the  evil  example  and 
against  the  peace  {concluding  as  in  Form  No.  10678). 

d.  For  Tumultuously  Assembling  to  Prevent  the  Execution  of  a 
Turnpike  Road  Act. 

Form  No.  20138. 

(2  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  492.) 

{Commencement  as  in  Form  No.  10678)  thzt  John  Doe,  late  of  St. 
Paul,  Covent  Garden,  in  the  county  of  Middlesex,  laborer,  {state  the 
names  and  additions  of  the  rioters  who  are  kno7vn,)  and  divers  evil-dis- 
posed persons  to  the  number  oi  forty  or  more  to  the  jurors  aforesaid 
as  yet  unknown,  being  rioters,  routers,  and  disturbers  of  the  peace 
of  our  lord  the  now  king,  and  not  regarding  the  laws  and  statutes  of 
this  kingdom,  on  {stating  time),  with  force  and  arms,  at  {stating  place) 
aforesaid,  unlawfully,  riotously,  routously  and  tumultuously  did  assem- 
ble and  meet  together  to  disturb  the  peace  of  our  said  lord  the  king, 
and  to  hinder  and  retard  the  due  execution  of  a  certain  act  of  parlia- 
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ment  made  and  passed  in  {stating  time),  entitled  {set  out  the  title  of 
the  act),  and  to  hinder,  oppose  and  stop  certain  workmen  then 
employed  in  and  about  the  working  and  making  a  certain  turnpike 
road,  in  pursuance  of  the  said  act  of  parliament,  in  and  through  a 
certain  place  in  the  parish  aforesaid,  called  the  Marshes,  and  being 
so  assembled,  and  met  together  as  aforesaid,  they  the  said  John  Doe 
and  {naming  other  persons),  together  with  the  said  other  evil-disposed 
persons  to  the  jurors  aforesaid  as  yet  unknown,  then  and  there 
unlawfully,  riotously,  routously  and  tumultuously  did  hinder,  oppose 
and  stop  the  said  workmen  so  employed  as  aforesaid,  from  proceed 
ing  in  and  performing  the  said  work,  and  then  and  there  unlawfully, 
riotously,  routously  and  maliciously  did  make  an  assault  and  affray 
upon  one  Richard  Roe,  then  and  there  being  a  surveyor  of  the  said 
turnpike  road  within  the  district  oi  Northfield  \n  the  said  act  men- 
tioned, duly  appointed  by  7iine  at  least  of  the  trustees  acting  within 
the  said  district,  in  pursuance  of  the  said  act  of  parliament,  at  a 
meeting  of  said  trustees  then  lately  before  held  within  the  said  dis- 
trict, under  their  hands  and  seals,  for  the  viewing  the  condition  of 
the  said  roads  within  the  said  district  to  be  made,  repaired  and 
amended  in  pursuance  of  the  said  act,  and  to  see  that  the  same  were 
repaire^i,  and  for  other  services  in  the  said  act  mentioned  and 
expressed,  in  the  peace  of  God  and  our  said  lord  the  king,  and  in  due 
execution  and  performance  of  said  office  then  and  there  being,  and 
him  the  ssadi  Richard  Roe,  then  and  there  unlawfully,  riotously,  rout- 
ously, and  maliciously  did  beat,  bruise,  wound  and  ill-treat,  so  that 
his  life  was  greatly  despaired  of, and  other  wrongs  to  the  said  Richard 
Roe,  then  and  there  unlawfully,  riotously  and  routously  did,  to  the 
great  damage,  danger  and  fear  of  the  said  Richard  Roe,  to  the  great 
hindrance  and  obstruction  of  the  said  workmen  in  the  execution  and 
performance  of  the  said  work,  in  contempt  of  the  laws  of  our  said 
lord  the  king,  to  the  evil  example  {concluding  as  in  Form  No.  10678.) 


ULTRA  VIRES. 

See  title  CORPORATIONS,  vol.  5,  p.  523. 


UNDERTAKINGS. 

See  the  titles  BAIL  AND  RECOGNIZANCE,  vol.  3,  p.  1 ;  BONDS 
AND  UNDERTAKINGS  ON  APPEAL  AND  ERROR, 
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See  the  titles  DECEIT  {ACTION  OF),  vol.   6,  p.  106;  FRAUD, 
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I.  ACTION  BY  Officers  of  unincorporated  association,  550. 
II.  Action  against  officers  of  unincorporated  associa- 
tion, 550. 
iii.  action  against  members  of  unincorporated  association, 

551- 
IV.  ACTION    BY    MEMBERS    OF    UNINCORPORATED     ASSOCIATION 
AGAINST  TREASURER  OF  SAID  ASSOCIATION  AND  SURETIES 
ON  HIS  BOND,  552. 

I.  ACTION  BY  OFFICERS  OF  UNINCORPORATED  ASSOCIATION.! 

Form  No.  20139.'' 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  during  all  the  times  hereinafter  mentioned  the  Union  Club 
was  and  now  is  an  unincorporated  association  consisting  of  seven  or 
more  persons. 

II.  That  the  plaintiff  now  is  and  at  the  time  of  the  commencement 
of  this  action  was  the  president  of  said  association. 

III.  That  {Here  set  out  the  cause  of  action  against  the  defendant  in 
the  usual  manner). 

Wherefore  the  plaintiff  demands  judgment  as  such  president  for 
{concluding  as  in  Form  No.  5926). 

II.  ACTION  AGAINST  OFFICERS  OF  UNINCORPORATED 
ASSOCIATION. 

Form  No.  20140.* 
(  Title  of  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  Beqnisites  of  Complaint  or  Beclarai-  That  Case  is  Within  the  Statute.  —  The 

tion,  Generally.  —  For  the  formal   parts  complaint    or    petition    must    contain 

of  a  complaint  or  declaration  in  a  par-  averments  which  bring  the  case  within 

licular  jurisdiction  see  the  titles  Com-  the    statute.      Tibbetts    v.    Blood,    21 

PLAINTS,  vol  4.  p.  1019;  Declarations,  Barb.  (N.  Y.)  650;  Haskins  v.   Alcott, 

vol.  6,  p.  244.  13  Ohio  St.  217. 

Names    of    Associates.  —  Under     the  2.  A^ew  York.— Code  Civ.   Proc,   § 

statute  authorizing  an  association  con-  igig. 

sisting  of  seven  or  more  persons  to  sue  See   also,    generally,   supra,    note   I, 

in   the   name  of  a  certain   officer,   the  this  page. 

complaint  need  not  state  the  names  of  3.  N^ew  York. — Code   Civ.    Proc,  § 

the  associates.     Tibbetts  v.   Blood,  21  1910. 
Barb.  (N.  Y.)  650. 
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I.  That  during  the  times  hereinafter  mentioned  the  Union  Club 
was  and  now  is  an  unincorporated  association  consisting  of  seven  or 
more  persons. 

II  That  the  defendant  at  the  time  of  the  commencement  of  this 
action  was  and  now  is  the  president  (or  treasurer)  of  said  association. 

III.   That  (^Here  set  out  the  cause  of  action  in  the  usual  manner). 

Wherefore  the  plaintiff  demands  judgment  against  said  defendant 
as  such  president  (or  treasurer)  for  {concluding  as  in  Form  No.  5926). 

III.  ACTION  AGAINST  MEMBERS  OF  UNINCORPORATED 
ASSOCIATION.! 

Form  No.  2  o  i  4  i  .- 

(^Title  0/  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  at  all  the  times  hereinafter  mentioned  the  Union  Club  was 
and  now  is  an  unincorporated  association  of  seven  or  more  members, 
and  located  in  the  village  of  Northport,  in  said  county  of  Suffolk  and 
state  of  New  York. 

II.  That  the  defendants  above  named  are  the  members  of  said 
association. 

III.  That  {Here  set  forth  the  cause  of  action  against  the  club). 

IV.  That  on  the  tenth  day  oi  March,  ig02,  the  plaintiff  brought  an 
action  in  the  Supreme  Court  of  the  state  of  New  York  in  and  for  the 
county  of  Suffolk.,  upon  the  cause  of  action  above  set  forth  against 
Richard  Roe  as  president  of  said  association,  and  that  on  the  tenth 
day  oi  April,  1^02,  the  plaintiff  duly  recovered  judgment  thereon  in 
said  court  against  the  said  Richard  Roe,  as  president  of  said  asso- 
ciation, for  the  sum  of  7iine  hundred  and  fifty  dollars. 

V.  That  on  the  twentieth  day  oi  April,  ig02,  the  judgment  roll  in 
said  action  was  duly  filed,  and  the  aforesaid  judgment  was  duly 
docketed  on  said  day  in  the  Suffolk  county  clerk's  office,  in  which 
county  said  action  was  triable. 

VI.  That  thereafter,  to  wit,  on  the  twenty-fifth  day  of  April,  ig02, 
an  execution  was  duly  issued  upon  said  judgment  directed  to  the 
sheriff  of  the  county  of  Suffolk. 

VII.  That  said  sheriff  thereafter,  to  wit,  on  or  about  the  thirtieth 

1.  Bequisites  of  Complaint  or  Declara-  — Where  the  action  is  brought  against 

tion,  Generally.  —  For  the  formal   parts  the   association  in  the  name  of  an  of- 

of  a  complaint  or  declaration  in  a  par-  ficer  thereof,  the  complaint  should  al- 

ticular  jurisdiction  see  the  titles  Com-  lege  a  cause  of  action  in  general  terms 

PLAINTS,  vol.  4,  p.  loig;  Declarations,  against    the    association.     McCabe  v. 

vol.  6,  p.  244.  Goodfellow,   133  N.   Y.  89;  Georgeson 

Number  of  Associates.  — The  complaint  v.  Caffrey,  71  Hun  (N.  Y.)  472;  National 

must  aver  that  the  association  consists  Bank  v.  Lasher,  i  Thomp.  &  C.  (N.  Y.) 

of  seven  or  more  associates.    Tibbetis  313. 

V.  Blood,  21   Barb.  (N.  Y.)  650;  Tiffany  2.  New   York.  — CoA&  Civ.   Proc,  § 

V.  Williams,  (C.   PI.   Spec.  T.)  10  Abb.  1922. 

Pr.  (\.  Y.)  204.  See   also,    generally,  supra,    note    I, 

Cause  of  Action  Against  the  Association,  this  page. 
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day  of  Aprils  ^902,  returned  said  execution  wholly  unsatisfied,  and 
said  amount  now  remains  unpaid. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendants 
for  the  sum  of  m'ne  hundred  and  fifty  dollars,  with  interest  thereon 
from  the  tenth  day  oi  April,  ig02,  and  for  fifty  dollars  costs  in  the 
action  last  mentioned,  which  remains  due  and  uncollected,  and  for 
his  costs  herein.. 

(^Signature,  office  addrest  and  verification  as  in  Form  No.  1H57.') 

IV,  ACTION    BY    MEMBERS    OF     UNINCORPORATED     ASSOCIATION 
AGAINST   TREASURER   OF  SAID   ASSOCIATION   AND   SURETIES 

ON  HIS  BOND. 

Form  No.  20142. 

(Precedent  in  Stemmermann  v.  Lilienthal,  54  S.  Car.  441.)' 

[(7/V/(f  of  court  and  cause  as  in  Form  No.  5932.')^ 

The  plaintiffs  above  named,  complaining  on  behalf  of  themselves 
and  all  others,  members  and  shareholders  in  the  association,  con- 
ducted under  the  name  of  the  Deutscher  Artillirie  Unterstutzungs 
Verein,  allege: 

I.  That  the  plaintiffs  above  named,  together  with  others,  to  wit: 
more  than  t7vo  hundred  in  number,  now  are,  and  were  St  the  time 
hereinafter  mentioned,  members  and  shareholders  in  a  certain  asso- 
ciation conducting  its  business  under  the  name  of  the  Deutscher 
Artillirie  Unterstutzungs  Verein. 

II.  That  the  object  and  purposes  of  said  association  was  and  is  to 
provide  a  fund  for  and  to  pay  the  burial  expenses  of  a  deceased 
member,  and  of  the  wife  of  a  member;  to  pay  annuities  to  the 
widows  of  deceased  members,  and  for  the  payment  of  weekly  allow- 
ances to  sick  members,  and  for  other  like  purposes. 

III.  That  for  the  orderly  conduct  of  its  affairs  and  the  transaction 
of  its  business  said  association  has  adopted  certain  rules  and  regula- 
tions, and  among  other  things  provides  for  the  election  of  managing 
officers  and  committees,  and  for  the  appointment  and  election  of  a 
treasurer,  who  is  entrusted  with  the  safe  keeping  of  the  funds  of 
said  association;  the  said  treasurer  being  required  to  enter  into  bond 
with  sufficient  sureties  for  the  faithful  performance  of  his  duties,  the 
same  to  be  made  in  the  name  of  the  said  association,  to  wit:  the 
Deutscher  Artillirie  Unterstutzungs  Verein,  but  nevertheless  for 
the  benefit  and  protection  of  the  members  of  the  said  association 
and  for  the  safe  keeping  of  their  funds. 

IV.  That  the  Ati^ndsint,  J.  Fred  Lilienthal,  having  been  elected 
treasurer  of  said  association  and  society,  and  as  such  the  custodian 
of  its  funds,  the  property  of  plaintiffs  and  other  members  of  the 
said  association  and  society,  on  the  27th  day  of  April,  a.  d.  i2>95, 
made  and  delivered  unto  the  plaintiffs  and  other  members  of  said 
society  his  certain  bond  in  writing,  and  under  seal,  dated  on 
that  day,  with  his  codefendants,  /.  C.  Blohme  and  H.  Pauls,  as  sure- 
It  This    complaint    was  held    good        2.  The  matter  to  be  supplied  within 

against  demurrer.  []  will  not  be  found  in  the  reported  case. 
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ties,  the  same  being  in  the  penal  sum  of  $10,000,  conditioned  that, 
if  the  saidy.  Fred Lilienthal  did  and  should  well  and  faithfully  per- 
form all  and  singular  the  duties  of  treasurer  of  the  plaintiffs,  accord- 
ing to  its  constitution  and  by-laws,  and  any  amendments  that  might 
be  made  thereto,  for  and  during  the  term  he  should  continue 
treasurer  as  aforesaid,  by  virtue  of  the  election  by  which  he  then 
held  said  office,  or  any  subsequent  successive  election  or  elections 
thereto;  and  until  he  should  faithfully  deliver  all  moneys  or  property 
which  he  had  then  or  might  thereafter  receive  as  such  treasurer  to 
his  successors  in  such  office  or  to  such  other  persons  as  the  plain- 
tiffs, or  the  authorized  officers  thereof,  should  direct;  and  should 
faithfully  account  for  all  moneys  and  properties  thereafter  received 
by  him  as  such  treasurer,  or  which  he  might  thereafter  receive  as 
such;  and  should  keep  true  and  just  accounts  of  all  property  belong- 
ing to  the  plaintiffs  that  might  come  into  his  hands;  and  should 
exhibit  and  submit  to  the  plaintiffs,  or  to  the  person  thereunto 
appointed  by  the  same,  his  accounts  and  the  vouchers  therefor 
whenever  he  should  be  properly  requested;  and  should  on  his  ceasing 
to  be  such  treasurer,  from  any  cause  whatsoever,  deliver  up  to  his 
successor  in  office  all  the  moneys  and  property  of  the  plaintiffs 
which  might  be  found  to  remain,  or  which  ought  to  be  in  his  hands, 
and  all  that  may  be  found  due  and  owing  by  him,  and  his  books  of 
accounts  and  the  vouchers  thereto  belonging;  then  the  said  obliga- 
tion to  be  null  and  void,  or  otherwise  it  should  remain  in  full  force 
and  virtue.  A  copy  of  which  bond  is  hereto  annexed  as  a  part  of 
this  complaint,  and  to  which  reference  is  craved. 

V.  That  notwithstanding  the  fact  that  the  said  bond  was  made 
payable  to  the  Deutscher  Artillirie  Unterstutzungs  Veretn,  it  was 
intended  to  secure  the  funds  and  money  of  the  plaintiffs  and  the 
other  members  of  the  said  association  and  society,  and  these  plain- 
tiffs are  advised  the  same  inures  to  the  benefit  of  the  plaintiffs  and 
the  other  members  of  this  society  and  association. 

VI.  That  the  defendant  /.  Fred  Lilienthal,  resigned  his  office  as 
treasurer  as  aforesaid,  on  the  30th  day  of  September,  a.  d.  i%96,  and 
thereupon  his  resignation  was  duly  accepted,  and  William  C.  F. 
Hesenkamp,  one  of  the  plaintiffs  above  named,  was  duly  elected  and 
appointed  to  the  office  of  treasurer,  as  successor  of  the  saidy.  Fred 
Lilienthal  as  aforesaid,  and  that  he  duly  qualified  and  entered  upon 
the  duties  of  his  said  office. 

VII.  That  at  the  time  of  the  resignation  of  the  saidy.  Fred 
Lilienthal,  by  virtue  of  his  office  as  treasurer  as  aforesaid,  he  had  in 
his  hands  of  the  moneys  and  funds  of  the  plaintiffs  and  other  mem- 
bers of  the  said  society,  %]t,33Jt.62,  no  part  of  which  has  been  paid. 

VIII.  That  the  condition  of  said  bond  has  been  broken:  (a)  In 
that  the  defendant,  J.  Fred  Lilienthal,  after  his  said  resignation  and 
before  the  commencement  of  this  action,  upon  being  in  writing 
required  by  the  committee  representing  said  society  and  association 
and  these  plaintiffs  and  the  other  members  as  aforesaid,  neglected 
and  refused  to  pay  over  the  money  and  funds  in  his  hands  as  treasurer 
as  aforesaid,  (b)  In  that  the  said  J.  Fred  Lilienthal  has  defaulted 
under  said  bond,  and  has  neglected  and  refused  to  turn  over  to  his 
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successor,  as  treasurer  for  the  plaintiffs  and  other  members  afore- 
said, the  funds  and  money  in  his  hands  as  aforesaid,  for  which  a 
demand  was  duly  made  upon  him. 

IX.  That  the  members  and  shareholders  in  said  society  and 
association  are  very  numerous,  to  wit:  more  than  200  in  number, 
and  that  it  is  impracticable,  therefore,  to  bring  them  all  before  the 
court  in  this  action;  wherefore,  the  plaintiffs  above  named  sue  for 
the  benefit  of  all. 

Wherefore,  the  plaintiffs  pray  judgment  against  the  defendants, 
that  the  conditions  of  said  bond  are  broken,  and  that  they  have 
judgment  against  the  defendants  jointly  and  severally  for  ^4,^34.62, 
together  with  the  costs  and  disbursements  of  this  action. 

[{^Signature  and  verification  as  in  Form  No.  dOS^.^Y 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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See  the  title  RIOT,   ROUT  AND    UNLAWFUL  ASSEMBLY, 
vol.  i6,  p.  678. 


UNLAWFUL   DETAINER. 

By  Harold  N.  Eldridge. 
I.  CIVIL  ACTION,  556. 

1.  Notice  Demanding  Possession  of  Premises  Withheld,  557. 

2.  Complaint,  Declaration  or  Petition,  558. 

a.  In  General,  558. 

b.  For  Forcible  Entry  and  Detainer,  560. 

(i)  In  General,  560. 

(2)    Where  Complainant  was  Turned  Out  by  Force  or 
Threats,  562. 

c.  For  Forcible  or  Unlawful  Detainer,  563. 

(i)  In  General,  563. 

(2)   Where  Defendant  Became  Possessed  of  Premises 
by  Disseisin,  564. 

3.  Summons,  564. 

a.  To  Secure  Attendance  of  Jury,  564. 

b.  To  Secure  Attendance  of  Defendant,  565. 

c.  To  Secure  Attendance  of  Jury  and  of  Defendant,  572. 

4.  Oath  of  Jurymen,  573. 

a.  Of  Foreman,  573. 

b.  Of  Other  Jurymen,  573. 
«.    Verdict,  573. 

a.  In  General,  573, 

{i)  In    Case    of   Forcible    or   Unlawful   Entry    and 
Detainer,  573. 

(2)  In  Case  of  Unlawful  Detainer,  573. 

(3)  In    Case    of   Forcible    or   Unlawful    Entry    and 

Detainer  or  of  Forcible  or  Unlawful  Detainer, 

574. 

b.  Of  Guilty,  574. 

(r)  In  General,  574. 

(2)  With  Finding  of  Amount  of  Damages  Suffered, 

SIS- 

(3)  With  Finding  that  Plaintiff  Ought  to  Have  Resti- 

tution of  Premises,  575. 

c.  Of  Not  Guilty,  576. 
6.  Judgment,  576. 

1.    Writ  of  Restitution  or  Possession,  576. 
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8,  Appeal  Bond,  584. 

a.   By  Complainant,  584. 
h.   By  Defendant,  584. 

II.  CRIMINAL  PROSECUTION,  585. 

1.  At  Common  La7v,  585. 

a.  For   Forcible    Entry   and  Detainer   with   Expulsion   of 

Occupant,  585. 

(i)  In  General,  585. 

(2)    Where  Premises  are  Parcel  of  a  Divelling-house, 

587. 

b.  For  Entering  a  Public  House  and  Making  a  Noise  Therein 

and  Threatening  Bodily  Harm  to  the  Owner  Thereof, 
588. 
«.    Under  Statute,  588. 

a.  English,  588. 

(i)  For  Forcible  Entry  and  Detainer  of  Freehold,  589. 
(2)  For    F'orcible   Entry  and  Detainer  of  Leasehold ^ 

589- 

b.  State,  590. 

(i)  For  Forcible  Entry,  590. 

(2)  For  Forcible  Detainer,  591. 

(3)  For  Forcible  Entry  and  Detainer,  591. 

CROSS-REFERENCES. 

For  Forms  in  Proceedings  to  Recover  Leased  Premises  Unlawfully 
Detained,  see  the  title  LANDLORD  AND  TENANT,  vol.  11, 
Form  No.  12^66  et  seq. 

I.  CIVIL  ACTION.i 

1.  Statutes   relating   to   civil    actions  Kansas.  —  Gen.  Stat.  (1897),  c.  103,  § 

ior  forcible  entry  and  detainer  exist  as  99  et  seq. 

follows:  Kentucky,  —  Bullitt's     Civ.     Code 

Alabama. — Civ.  Code  (1896),  §   2124  (1895).  §  "454. 

et  seq.  Maine.  —  Rev.   Stat.  (1883),  c.  94,  §  i 

Arizona. —  Rev.  Stat.  (1901),  §    2668  et  seq.;  Supp.  (1895),  p.  459,  c.  94.  §  2. 

et  seq  Massachusetts.  —  Rev.  Laws  (1902),  c. 

Arkansas. — Sand.  &  H.  Dig.  (1894),  181.^  \  et  seq. 

§3442   et  seq.  Michigan, — Comp.    Laws    (1897),    § 

California.  —  Code  Civ.  Proc.   (1897),  II153. 

t^  1 1 59  c/  seq.  Minnesota.  —  Stat.  (1894),  ^  6108  et  seq, 

Colorado.  —  Mills' Anno.   Stat.  (1891),  Mississippi.  —  Anno.    Code  (1892),    j^ 

§  1969  et  seq.  446 1  etseq. 

Connecticut. — Gen.    Stat.    (1902),    §§  Missouri.  —  Rev.  Stat.   (1899),  §  3319 

633,   r)()2  et  seq.,  1124.  etseq. 

Delaware.  —  Rev.  Stat.  (1893),  p.  769,  Montana.  —  Code  Civ.  Proc.  (1895),  § 

C.  lOl,  s5  I  etseq.  20&0  et  seq. 

Florida. — Rev.    Stat.  (1892).    §   1687  Nebraska.  —  Comp.     Stat.     (1899),     ^ 

et  seq.  ^543  ^^  seq. 

Georgia.  —  2  Code  (1895),  §  4823  etseq.  Nevada.  —  Comp.  Laws  (1900),  ^  3822 

Idaho. — Code    Civ.    Proc.     (1901),    §  etseq. 

iqiT^  etseq.  New  Jersey.  — Gen.    Stat.    (1895),    p. 

Illinois.  —  Starr    &     C.    Anno.    Stat.  1596.  §  i  <■/ j^^. 

(1896),  c.  57,  par.  I  et  seq.  New   Mexico. — Comp.    Laws   (1897), 

Iowa. — Code  (1897),  ^  4208  <>/ jc^.  §  3345  ^"^  j^i^. 
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1.  Notice  Demanding"  Possession  of  Premises  Withheld.^ 

Form  No.  20143.' 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  57,  par.  3.) 

To  John  Doe\ 

I  hereby  demand  immediate  possession  of  the  following  described 
premises:  {describing  the  same). 

Richard  Roe. 

Dated  May  10,  igOS. 

Form  No.  20144.* 
(Mo.  Rev.  Stat.  (1899),  vol.  i,  appendix,  p.  33,  No.  132.) 

To  Peter  Gibony. 

You  are  hereby  required  to  deliver  to  me  (or  to  John  Taylor^  my 
agent)  the  possession  of  (^Here  describe  the  premises  of  which  possession 
is  demanded),  on  or  before  the  tenth  day  of  May,  igOS. 

Dated  this  second  dzy  of  May,  ig03. 

William  Walton. 


New  York. —  Code  Civ.  Proc.  §§  1669, 
2233. 

North  Dakota.  —  Rev.  Codes  (1895), 
I  6677  et  seq. 

0-<!?o.  —  Bales'  Anno.  Stat.  (1897),  § 
6599  et  seq. 

Oklahoma.  — Stat.  (1893),  §4805  etseq. 

Oregon.  —  Bellinger  &  C.  Anno. 
Codes  &  Stat.  (1902),  §  5745  etseq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
271.  §  2. 

South  Carolina.  —  Civ.  Code  (1902),  § 
2963  et  seq. 

South  Dakota. — Stat,  (igoi),  §  7325 
et  seq. 

Tennessee.  —  Code  (1896),  §  5090  et  seq. 

TVxflj.  — Rev.  Stat.  (1895),  art,  25*9 
et  seq. 

Utah.  — Rev.  Stat.  (1898),  §  3573 
etseq. 

Vermont.  —  Stat.  (1894),  §  1543  etseq. 

Washington.  —  Ball.  Anno.  Codes 
&  Stat.  (i'897),  §  5525  et  seq. 

West  Virginia.  —  Code  (1899),  c.  50, 
§  211,  C.  81,  §  I  et  seq. 

Wisconsin.  — Stat.  (i8g8),  §3358^/^^^. 

Wyoming.  —  Rev.  Stat.  (1887),  § 
^Sl^et  seq. 

1.  Requisites  of  Notice,  Generally.  — 
For  the  formal  parts  of  a  notice  in  a 
particular  jurisdiction  see  the  title 
Notices,  vol.  13,  p.  212. 

No  Particular  Form  Eequired.  —  The 
demand  in  writing  required  need  not 
be  in  any  particular  form.     Only  such 


a  demand  is  required  as  will  direct  the 
attention  of  the  defendant  to  the  place 
demanded.     Farr  v.  Farr,  21  Ark.  573. 

Person  claiming  premises  and  making 
demand  must  be  shown.  Conaway  v. 
Gore,  22  Kan.  216. 

Description  of  Premises. —  The  premi- 
ses withheld  should  be  particularly  de- 
scribed; but  substantial  accuracy  is 
all  that  is  required.  Dimmett  v.  Apple- 
ton.  20  Neb.  208. 

Precedent.  —  In  Conaway  v.  Gore,  22 
Kan.  217,  the  notice,  which  was  held 
iufficient,  was  as  follows: 

"  To  John  M.  L.  Gore  &nA  James  W. 
Reed:  You  are  hereby  notified  and  re- 
quired to  forthwith  leave  the  premises 
hereinafter  described,  to  wit:  (descrip- 
tion), for  the  possession  of  which  premi- 
ses action  is  abot!l  to  be  brought. 

Lloyd  G.  Conaway." 

April  17,  i87<P. 

For  other  forms  of  notices  demanding 
possession  see  the  title  Landlord  and 
Tenant,  vol.  11,  Form  No.  i2i=)b(>  etseq. 

2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  57,  par.  3. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  556;  and,  generally,  supra, 
note  I,  this  page. 

3.  Missouri.  —  Rev.    Stat.    (1899^,    ^ 

3321. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  556;  and,  generally,  supra, 
note  I,  this  page. 
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2.  Complaint,  Declaration  or  Petition. 

a.  In  General.' 


1.  Requisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

In  Writing.  —  The  complaint,  dec- 
laration or  petition  must  be  in  writing. 
Ariz.  Rev.  Stat.  (1901),  §  2673;  Sand. 
&  H.  Dig.  Ark.  (1894).  §3448;  Cal.  Code 
Civ,  Proc.  (1897).  §  1166;  Mills'  Anno. 
Stat.  Colo.  (1891),  §  1979;  Idaho  Code 
Civ.  Proc.  (1901),  §  3983;  Starr  & 
C.  Anno.  Stat.  111.  (1S96),  c.  57,  par.  5; 
Mich.  Comp.  Laws  (1897),  g  11155; 
Minn.  Stat.  (1894),  §  6110;  Mo.  Rev. 
Stat.  (1899),  §  3324;  Mont.  Code  Civ. 
Proc.  (1895),  §  2087;  Nev.  Comp.  Laws 
(1900),  §  6547;  N.  J.  Gen.  Stat.  (1895), 
P'  I597>  §  1\  Bates'  Anno.  Stat.  Ohio 
(1897),  §  6603:  Okla.  Stat.  (1893),  §  4809; 
R.  I.  Gen.  Laws  (1896),  c.  271,  §  i; 
S.  Dak.  Stat.  (1901),  §  7329;  Tex.  Rev. 
Stat.  (1895),  art.  2523;  Utah  Rev.  Stat. 
(1898).  §  3580;  Vt.  Stat.  (1894),  §  1545; 
Wis.  Stat.  (1898),  §  3362. 

Under  Oath.  —  In  some  states,  it  is 
expressly  provided  that  the  complaint, 
declaration  or  petition  shall  be  under 
oath.  Ariz.  Rev.  Stat.  (,1901),  §  2673; 
Mills'  Anno.  Stat.  Colo.  (1891),  ^  1979; 
Fla.  Rev.  Stat.  (1892),  §  1692;  Idaho 
Code  Civ.  Proc.  (1901),  §  3985;  Mich. 
Comp.  Laws  (1897),  §  11155;  Miss. 
Anno.  Code  (1892),  §  4462;  Mo.  Rev. 
Stat.  (1899),  §  3324;  Nev.  Comp.  Laws 
(1900),  §  3828;  N.  Mex.  Comp.  Laws 
(1897),  §  3248;  Okla.  Stat.  (1893),  §  4809, 
R.  I.  Gen.  Laws  (1896),  c.  271,  §  i;  S. 
Dak.  Stat.  (1901),  §  7329.  But  in 
Illinois  there  is  nothing  in  the  statute 
requiring  the  complaint  to  be  sworn 
to,  and  a  complaint  is  therefore  good 
which  is  not  sworn  to.  Patterson  v. 
Graham,  140  111,  531, 

All  Facts  Authorizing  Becovery  Stated. 
—  All  facts  on  which  plaintiff  seeks  to 
recover  must  be  set  forth.  Ariz.  Rev. 
Stat.  (1901),  §  2674;  Cal.  Code  Civ. 
Proc.  (1897),  §  1166;  Mills'  Anno.  Stat. 
Colo.  (1891),  §  1979;  Idaho  Code  Civ. 
Proc.  (1901),  ^  3983;  Mont.  Code  Civ. 
Proc.  (1895),  ^  2087;  Nev.  Comp.  Laws 
(1900),  55  3828;  Tex.  Rev.  Stat.  (1895). 
art.  2524;  Utah  Rev.  Stat.  (1898),  § 
3580;  Wis.  Stat.  (1898).  §  3362. 

Interest  of  Plaintiff  in  Premises  —  Gen. 
erally.  —  That  the  plaintiff  was  in  actual 


possession  of  the  premises  at  the  time 
of  the  forcible  or  peaceable  entry  must, 
as  a  general  rule,  be  alleged.  Nicrosi 
V.  Phillipi,  91  Ala.  299;  Welden  v. 
Schlosser,  74  Ala.  355;  Townsend  v. 
Van  Aspen,  38  Ala.  572;  Walters 
V.  Rogers,  9  Ala.  834;  McRae  v.  Till- 
man, 6  Ala.  486;  Wright  v.  Mullens,  2 
Stew.  &  P.  (Ala.)  219;  McGuire  v. 
Cook,  13  Ark.  448;  Cummins  v.  Scott, 
23  Cal.  526;  Lee  v.  Stiles,  21  Conn. 
500;  Phelps  V.  Baldwin,  17  Conn.  209; 
Cairo,  etc.,  R.  Co.  v.  Wiggins  Ferry 
Co.,  82  111.  230.  But  where  the  land  is 
unoccupied  and  unimproved  it  is  suf- 
ficient to  allege  that  plaintiff  has  the 
legal  title.  Comstock  v.  Cole,  28  Neb. 
470. 

Possession  —  How  Alleged,  — That  the 
plaintiff  was  in  actual  possession  need 
not  be  alleged  in  express  terms,  it 
being  sufficient  if  it  appears  by  neces- 
sary implication  from  the  words  used; 
as  where  it  is  alleged  that  the  defend- 
ant entered  upon  the  land  belonging  to 
the  complainant  and  put  him  out  of 
the  possession  of  the  same.  Lee  v. 
Stiles,  21  Conn.  500. 

Person  committing  offense  must  be 
stated.  Sand.  &  H.  Dig.  Ark.  (1894), 
§  3448;  Mo.  Rev.  Stat.  (1899),  |  3324; 
N.  J.  Gen.  Stat.  (1895),  p.  1597,  ^  7. 

Description  of  Premises. —  The  premi- 
ses, possession  of  which  is  claimed, 
must  be  described  with  reasonable  cer- 
tainty, or  certainty  sufficient  to  identify 
the  same.  Ariz.  Rev.  Stat.  (1901),  S 
2674;  Sand.  &  H.  Dig.  Ark.  {1894),  S 
3448;  Cal.  Code  Civ.  Proc.  (1S97), 
§  1166;  Mills'  Anno.  Stat.  Colo.  (1901), 
§  1979;  Idaho  Code  Civ,  Proc.  (1901),  § 
3983;  Starr  &  C.  Anno.  Stat.  111.  (1896), 
c.  57,  par.  5;  Mich.  Comp.  Laws  (1897), 
§  11155;  Mo.  Rev.  Stat.  (1899),  §  3324; 
Mont.  Code  Civ.  Proc.  (1895),  §  2087; 
Neb.  Comp.  Stat.  (1899),  §  6547;  Nev, 
Comp.  Laws  (1900),  §  3828;  N.  J.  Gen. 
Stat.  (1195),  p.  1597,  §  7;  Bates'  Anno. 
Stat.  Ohio  (1897),  §  6603;  Okla.  Stat. 
(1893),  §  4809;  Bellinger  &  C.  Anno. 
Codes  &  Stat.  Oregon  (1902),  §  5747; 
Tex.  Rev.  Stat.  (1895),  art.  2524;  Utah 
Rev.  Stat.  (1898),  8  3580;  Wis.  Stat. 
(1898),  §  3362;  Wyo.  Rev.  Stat.  (1887),^ 

3578. 
Time  of  Commission  of  Offense.  —  The 

time  when  the  offense  was  committed 
must  be  alleged.    Mo.  Rev.  Stat.  (1899), 
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State  of  Florida, 
County  of  Duval. 


Form  No.  20145.' 
(Fla.  Rev.  Stat.  (1892),  §  1692.) 

John  Doe,  of  the  said  county,  complains  that  Richard  Roe  has 
unlawfully  ipx  forcibly,  as  the  case  may  be)  turned  him  out  of  and 
withholds  possession  (or  unlawfully  and  against  his  consent  7uith- 
holds  from  him  the  possession)  of  certain  real  estate  known  and 
described  as  follows:  {^Here  insert  description),  containing  by  estima- 
tion forty  acres  of  land,  with  the  appurtenances,  lying  and  being  in 
the  state  aforesaid,  whereof  he  prays  restitution  of  possession  and 
his  damages. 

John  Doe,  Plaintiff. 

{^Verification.) 

Form  No.  20146.^ 

(Miss.  Anno.  Code  (1892),  §  4462.) 

County  oi  Adams,  to  wit: 

John  Doe,  of  the  said  county,  complains  that  Richard  Roe  hath 
unlawfully  turned  him  out  of  possession  (or  unlawfully  withholds  from 
him  the  possession)  of  certain  land  (^Here  describe  it)  lying  and  being  in 
the  said  county,  whereof  he  prays  the  possession. 

John  Doe,  Plaintiff. 
County  oi  Adams,  to  wit: 

This  day  the  above  named  John  Doe  made  oath  (or  affirmed)  before 
me,  a  justice  of  the  peace  for  said  county,  that  the  allegations  of  the 
above  complaint  are  correct  and  true. 

Given  under  my  hand  this  tenth  day  of  May,  a.  d.  \f)03. 

Abraham  Kent,  Justice  of  the  Peace. 

§  3324;  N.  J.  Gen.  Stat.  (1895),  p.  1597,  the  nature  of  the  force  or  the  means  by 

I  7.  which  it  was  used.     McAlpin  v.  Purse, 

Defendant  in  Possession  of  Premises. —  86  Ga.  271;    Blachford  v.  Frenzer,  44 

In  Oregon,  it  must  be  stated  that  the  Neb.  829. 

defendant  is  in  possession  of  the  premi-  Prayer  for  Bemoval.  —  The  complaint 

ses.     Bellinger  &  C.  Anno.   Codes  &  must  pray  for  the  removal  of  the  de- 

Stat.  Oregon  (1902),  i^  5747-  fendant  from  the  premises.     Wis.  Stat. 

Plaintiff  Entitled  to  Possession.  —  That  (1898),  §  3362. 

the  plaintiff  is  entitled  to  the  possession  Signature. —  The  complaint,  declara- 

of  the  premises  must  be  stated.     Bel-  tion  or  petition  must  be  signed  by  the 

linger  &  C.  Anno.  Codes  &  Stat.  Ore-  plaintiff,  his  agent  or  attorney.     Sand, 

gon  (1902),  §  5747.  &  H.  Dig.  Ark.  (1894),  §  3448;  Mo.  Rev. 

Circumstances  of  Frand,  Force  or  Vio-  Stat.  (1899),  §  3324;  N.  J.  Gen.  Stat, 

lence.  —  The  plaintiff  may  set  forth  in  (1895),  p.  1597,  §  7;  Wis.  Stat.  (1898),  § 

his   complaint    any    circumstances    of  3362. 

fraud,    force    or   violence   which   may  1.  Florida.  —  Rev.  Stat.  (1892),  §  1687 

have  accompanied  the  alleged  forcible  et  seq. 

entry  or  forcible  or  unlawful  detainer  See  also  list  of  statutes  cited  supra, 

and  claim  for  damages  therefor.     Cal.  note  i,  p.  556;  and,   generally,  supra. 

Code  Civ.  Proc.  (1897),  §  1166;  Idaho  note  i,  p.  558. 

Code  Civ.  Proc.  (1901),  §  3983;   Mont.  2.  Mississippi.  —  Anno.   Code  (1892), 

Code  Civ.   Proc.   (1895),  §  2087;   Nev.  §  4461  ^/ j^jr. 

Comp.  Laws  (1900),  §  3828;  Utah  Rev.  See  also  list  of  statutes  cited  supra, 

Stat.  (1898),  ^  3580.  note  i,  p.  556;  and,  generally,  supra, 

A  general  allegation  of  force  is  suf-  note  1,  p.  558. 
ficient.     It  is  not  necessary  to  allege 
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b.  For  Forcible  Entry  and  Detainer. 

(1)  In  General, 

Form  No.  20147.' 

(Ala.  Civ.  Code  (1896),  §  3352,  No.  28.) 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  5907.) 
The  plaintiff  sues  to  recover  the  following  tract  of  land  {or  its 
possession,  as  the  case  may  be,  describing  it),  of  which  he  was  in  posses- 
sion, and  upon  which,  pending  such  possession,  and  before  the  com- 
mencement of  this  suit,  the  defendant  forcibly  entered,  and  now 
unlawfully  detains. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  20148.* 

(Conn.  Prac.  Act,  p.  82,  No.  124.) 

To  John  Doe,  judge  of  the  Court  of  Common  Pleas  for  New  Haven 
County,  comes  John  Stiles,  of  Orange,  in  said  county,  and  complains 
and  says: 

1.  Richard  Fen,  oi  said  Orange,  on  May  15th,  iS79,  a.t  said  Orange, 
with  force  and  arms  and  with  a  strong  hand,  did  unlawfully  and 
forcibly  enter  into  and  upon  a  certain  tract  of  land  lying  in  said 
Orange,  belonging  to  the  plaintiff  {describing  it),  which  before  had 
been  and  then  was  in  the  actual  possession  of  the  plaintiff. 

2.  The  defendant,  with  force  and  strong  hand  as  aforesaid,  did 
then  and  there  expel  and  unlawfully  put  the  plaintiff  out  of  posses- 
sion of  the  same. 

3.  The  defendant  does  unlawfully  and  unjustly,  and  with  a  strong 
hand,  still  deforce  and  keep  the  plaintiff  out  of  possession  of  the 
same. 

The  plaintiff  prays  that  process  may  be  issued  against  the  defend- 
ant in  the  manner  prescribed  by  the  statute  in  such  case  provided. 

John  Stiles. 
Dated  at  Orange,  this  17th  day  oi  June,  iS79. 

Form  No.  20149.* 

State  of  Illinois,  ) 
Cook  County.         \ 

John  Doe,  of  {stating  place),  complains  on  oath  t^  Abraham  Kent, 
Esquire,  a  justice  of  the  peace  in  and  for  said  county,  that  he  is  the 
owner,  and  on  or  about  the  tenth  day  of  May,  a.  d.  \^03,  as  such 
owner,  was  in  the  actual  possession  of  the  following  premises,  viz.: 

1.  Alabama.  —  Civ.  Code  (1896),  §  note  i,  p.  556;  and,  generally,  supra, 
2124  et  seq.  note  I,  p.  558. 

See  also  list  of  statutes  cited  supra,         3.  Illinois.  —  Starr  &  C.  Anao.  Stat, 

note  I,  p.   556;  and,  generally,  supra,  (1896),  c.  57,  par.  i  et  seq. 
note  I,  p.  558.  See  also  list  of  statutes  cited  supra, 

2.  Connecticut. — Gen.  Stat.  (1902),  §  note  i,  p.  556;  and,  generally,  supra, 
992  et  seq.  note  I,  p.  558. 

See  also  list  of  statutes  cited  supra, 

560  Volume  18. 


20149.  UNLAWFUL  DETAINER.  20151. 

i^Here  describe  the  premises),  in  the  {stating  place),  county  of  Cook  and 
state  of  Illinois,  and  continued  so  possessed  till  about  the  tuuelfth  da.y 
oiMay,  a.  d.  igOS,  -vfhen  Richard  Roe,  of  {stating  place),  illegally  and 
forcibly  entered  into  possession  thereof  and  put  out  and  dispos- 
sessed the  said  John  Doe  from  said  premises,  and  that  on  the  fifteenth 
day  oiMay,  a.  d,-  i<)03,  a  demand  in  writing  for  the  possession  of 
said  premises  was  made  by  the  said  John  Doe  upon  the  said  Richard 
Roe,  he  then  being  in  the  possession  of  said  premises,  and  that  he 
still  illegally  detains  such  possession  from  sa\d  John  Doe,  he  being 
entitled  thereto.  Wherefore  the  said  John  Doe  prays  that  the  said 
Richard  Roe  may  be  summoned  to  answer  this  complaint,  in  pur- 
suance of  the  statute. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  sixteenth  day  oiMay,  a.  d. 
1^03. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20150.' 
(i  Mo.  Rev.  Stat.  (1899),  appendix,  p.  33,  No.  133.) 

John  Jones,   complainant,  ^ 

against  >  Before^.  F.  Driggs,  justice  of  the  peace. 

John  Smith,  defendant.      ) 

John  Jones  complains  toB.  F.  Driggs,  justice  of  the  peace  within 
and  for  the  county  oi Barton,  that  on  the  tenth  day  oiMay,  jgOS,  he 
was  lawfully  possessed  of  the  (Jlere  describe  the  premises);  diwd  that  on 
the  day  and  year  aforesaid,  John  Smith  forcibly  entered  into  posses- 
sion of  the  same  premises,  and  forcibly  detains  the  possession  thereof. 
The  complainant  further  states  that  he  has  sustained  damages  by 
reason  of  the  forcible  entry  and  detainer  aforesaid,  in  the  sum  of  one 
hundred  doWdiV?,,  and  that  the  value  of  the  monthly  rents  and  profits 
of  said  tenements  xs  fifty  dollars.  Wherefore  the  complainant  prays 
judgment  of  restitution,  and  for  his  damages,  and  the  value  of  the 
monthly  rents  and  profits  of  the  premises  aforesaid. 

John  Jones. 
Subscribed  and  sworn  to  before  me,  th\s  twelfth  day  of  June,  igOS. 

B.  F.  Driggs,  Justice  of  the  Peace. 

Form  No.  20151.' 
(N.  Mex.  Comp.  Laws  (1897),  §  3372.) 
Jo  n      oe      1  Before  Abrahufn  Kent,  justice  of  the  peace  in  and  for 
R'  h^^d  P        \  ^^^  tenth  precinct  in  Valencia  county. 

John  Doe,  plaintiff  in  the  above  entitled  cause,  complains  and 
says,  that  heretofore,  to  wit:  On  the  tenth  day  of  May,  a.  d.  igOS,  at 
the  county  of  Valencia,  he  was  lawfully  possessed  (or  lawfully  entitled 

X.Missouri, —  Rev.  Stat.  (1899),  g  2.  New  Mexico.  —  Comp.  Laws  (1887), 
3319  f/  sea.  §  3345  et  seq. 

See  also  list  of  statutes  cited^M/r«,  See  also  list  of  statutes  cited  supra, 
note  I,  p.  556;  and,  generally,  supra,  note  i,  p.  556;  and,  generally,  supra, 
note  I,  p.  558.  note  i,  p.  558. 
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io  the  possession')  of  a  certain  tract  of  land,  (or  a  certain  tenement^  etc.\ 
situate  in  said  county,  known,  designated  and  described  as  follows: 
(^ffere  describe  the  land  or  tenement  tvith  reasonable  certainty)^  and  being 
so  thereof  lawfully  possessed  (or  lawfully  entitled  to  possession),  as 
aforesaid;  the  said  defendant,  Richard  Roe,  on  the  day  and  year  and 
at  the  county  aforesaid,  unlawfully  and  with  force  {according  to  the 
facts),  entered  into  and  upon  the  said  tract  or  parcel  of  land  (or 
tenements),  and  detained  and  held  the  possession  thereof,  and  such, 
detains  and  holds  the  possession  thereof  against  the  plaintiff. 
Wherefore  the  said  plaintiff  says  that  the  said  defendant  is  guilty 
of  forcible  entry  and  detainer,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

^  John  Doe. 
Territory  of  New  Mexico,  ) 
County  of  Valencia.  \ 

John  Doe,  being  duly  sworn,  says  that  the  said  complaint  by  him 
subscribed,  and  the  matters  therein  contained  are  true,  and  further 
saith  not. 

John  Doe, 

Sworn  to  and  subscribed  before  me  this  tenth  day  of  May,  a,  d. 

Abraham  Kent,  Justice  of  the  Peace. 

(2)  Where  Complainant  was  Turned  Out  by  Force  or 

Threats. 

Form  No.  20152.' 

(i  Mo.  Rev.  Stat.  (1899),  appendix,  p.  33,  No.  134.) 

/.>J«/.;^.^^complainant,|g^^^^^  ^    ^  ^.^^>J.;-/,,    Justice  of  the 

John  Smith,  defendant.    )  Peace. 

John  Jones  complains  to  S.  E.  Dougherty,  justice  of  the  peace 
within  and  for  the  county  of  Barton,  that  on  the  tenth  day  of  May, 
i9(?(?,  he  was  lawfully  possessed  of  the  (Jlere  describe  the  premises), 
and  that  on  the  day  and  year  aforesaid  John  Smith  peaceably  entered 
into  the  possession  of  the  same  premises,  and  hy  iovce  (or  frightening 
by  threats,  or  by  other  circumstances  of  terror,  describing  them),  turned 
the  complainant  out  of  the  possession  thereof,  and  forcibly  detains 
and  holds  the  same.  The  complainant  further  states  that  he  has 
sustained  damages,  by  reason  of  the  entry  and  detainer  aforesaid, 
in  the  sum  of  one  hundred  dollars,  and  that  the  value  of  the  monthly 
rents  and  profits  of  said  tenements  is  fifty  dollars. 

Wherefore  the  complainant  prays  judgment  of  restitution,  and  for 
his  damages  and  the  value  of  the  monthly  rents  and  profits  of  the 
premises  aforesaid. 

John  Jones. 

Subscribed  and  sworn  to  before  me  this  twelfth  day  of  June,  igOS. 

S.  E.  Dougherty,  Justice  of  the  Peace. 

1.  Missouri.  —  Rev.  Stat.  (1899),  §  note  i,  p.  556;  and,  generally,  supra, 
Zl^^etseq.  note  I,  p.  558. 

See  also  list  of  statutes  cited  supra, 
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c.  For  Forcible  or  Unlawful  Detainer. 

(1)  In  General. 1 

Form  No.  20153.' 
(Ala.  Civ.  Code  (1896).  §3352.  No.  27.) 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5907. ) 
The  plaintiff  sues  to  recover  possession  of  the  following  tract  of 
land:  {describing  it),  of  which  he  was  in  possession,  and  upon  which, 
pending  such  possession,  and  before  the  commencement  of  this  suit, 
the  defendant  lawfully  entered,  on  demise  of  the  plaintiff,  for  one 
year  (or  otherwise,  as  the  case  may  be),  and  which  now  the  defendant, 
after  the  termination  of  his  possessory  interest,  and  after  the  plain- 
tiff's demand  in  writing  therefor,  unlawfully  detains,  together  with 
one  hundred  dollars  for  the  detention  thereof. 

Jeremiah  Mason,  Att'y  for  Pl'ff. 

Form  No.  20154.' 
(Conn.  Prac.  Act,  p.  82,  No.  125.) 

To  John  Doe,  Judge  of  the  Court  of  Common  Fleas  iox  New  Haven 
County,  comes  John  Stiles,  of  Orange,  in  said  county,  and  com- 
plains and  says: 

1.  Richard  Fen,  of  said  Orange,  on  May  15th,  iS79,  at  said  Orange, 
without  the  consent  and  against  the  will  of  the  plaintiff,  did  unlaw, 
fully  enter  into  and  upon  a  certain  tract  of  land  lying  in  said  Orange, 
belonging  to  the  plaintiff  (describe  it),  which  before  had  been,  and 
then  was,  in  the  actual  possession  of  the  plaintiff. 

2.  From  said  day  to  the  date  of  this  complaint,  the  defendant 
has  unlawfully  and  unjustly,  and  with  strong  hand,  held  and  detained 
the  same,  and  deforced  and  kept  the  plaintiff  out  of  possession 
thereof. 

The  plaintiff  prays  that  process  may  be  issued  against  the  defend- 
ant, in  the  manner  prescribed  by  the  statute  in  such  case  provided. 
Dated  this  17th  day  oi  June,  i879. 

John  Stiles. 

1.  Eequisites  of  Complaint,  Declaration  allegation,  under  the  statute,  of  a  for- 

or  Petition,  Generally.  —  See  JM/rfl,  note  cible  detainer.     Matlock  ;v.  Thompson, 

I.  p.  558.  18  Ala.  600. 

Allegation  of  Forcible  Detainer.  — An        2.  Alabama.  — C\\.    Code    (1896),    § 

allegation  that  the  defendant  "  forcibly  7.ii\etseq. 

and  unlawfully  detains  and  keeps  pos-         3.  Connecticut.  — G^n.    Stat.  (1902),  § 

session"  of  the  premises,   "detaining  f^T.  et  seq. 

and  holding  the  same  by  such  words.         See  also  list  of  statutes  cited  supra, 

circumstances,   or  actings,   as   have  a  note  i,   p.   556;  and,  generally,  supra. 

natural  tendency  to  excite  fear  and  ap-  note  i,  this  page, 
prehension  of  danger,"  is  a  sufBcient 
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(2)  Where  Defendant  Became  Possessed  of  Premises  by 

Disseisin. 

Form  No.  20155.' 
(i  Mo.  Rev.  Stat.  (1899),  appendix,  p.  34,  No.  136.) 

John  Jones,  complainant,  \ 

against  >•  Before  H.  Duren,  justice  of  the  peace, 

John  Smith,  defendant.     ) 

John  Jones  complains  to  If.  Duren,  justice  of  the  peace  within  and 
for  the  county  of  Marion,  that,  on  the  tenth  day  of  May,  ig03,  he 
had  the  legal  right  to  the  possession  of  the  {/Lere  describe  the 
premises'),  and  XhdX  John  Smith  on  the  day  and  year  aforesaid,  wrong- 
fully and  without  force,  by  disseisin,  obtained  and  continues  in  the 
possession  of  the  same  premises,  after  demand  made  in  writing,  for 
the  delivery  of  the  possession  thereof.  The  complainant  further 
states  that  he  has  sustained  damages,  by  reason  of  the  unlawful 
detainer  aforesaid,  in  the  sum  of  one  hundred  dollars,  and  that  the 
value  of  the  monthly  rents  and  profits  of  said  tenements  is /(3r/y 
dollars.  Wherefore  the  complainant  prays  judgment  of  restitution, 
and  for  his  damages  and  the  value  of  the  monthly  reats  and  profits 
of  the  premises  aforesaid. 

John  Jones. 
Subscribed  and  sworn  to  before  me  this,  fifteenth  day  oi  June,  igOS. 

If.  Duren,  Justice  of  the  Peace. 

3.  Summons. 

a.  To  Secure  Attendance  of  Jury. 

Form  No.  20156.* 
(N.  J.  Gen.  Stat.  (1895),  p.  1597,  §  7-) 

Monmouth  county,  to  wit: 

(seal)  The  State  of  New  Jersey  to  our  Sheriff  for  our  County  of 
Montnouth,  Greeting: 
Whereas,  complaint  in  writing  is  made  to  the  subscriber,  Abraham 
Kent,  one  of  our  justices  of  the  peace  in  and  for  our  said  county,  of 
a  certain  forcible  entry  and  detainer  (or,  if  detainer  only,  then  say,  "of 
a  certain  forcible  detainer,"^/-,  "of  a  certain  unlawful  detainer") 
made  by  Richard  Roe  into  the  messuage  (or  upon  the  lands)  of  John 
Doe,  in  the  county  aforesaid:  we,  therefore,  command  you  that  you 
cause  to  cjome  before  the  said  Abraham  Kent,  at  (^stating place),  in  the 
county  aforesaid,  at  the  hour  of  ten  o'clock  in  the/i^r^fnoon  of  the 
tenth  day  of  December,  iS97,  twelve  good  and  lawful  men  of  the  body 
of  your  county,  being  citizens  of  this  state  and  resident  within  the 
county,  above  the  age  of  tiventy-one  and  under  the  age  of  sixty-five 

1.  Missouri.  —  Rev.  Stat.  (1899),  §  2.  New  Jersey.  —  Gen.  Stat.  (1895), 
3321.  p.  1597.  ?i  7-       ' 

See  also  list  of  statutes  cited  supra.         See   also  list  of  statutes  cited  supra, 
note    I,  p.  556;  and,   generally,  supra,     note  i,  p.  556. 
note  I,  p.  558. 
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years,  and  who  have  a  freehold  in  lands,  messuages  or  tenements 
in  the  said  county,  and  are  in  no  wise  of  kin  to  the  said  RicJmrd  Roe 
ox  John  Doe,  to  make  a  jury  of  the  country,  to  inquire  of  and  try 
the  said  forcible  entry  and  detainer  {or  forcible  or  unlawful  detainer^. 
Given  under  the  hand  and  seal  of  the  said  Abraham  Kent  the  fifth 
day  of  November  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-seven. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20157.' 
(R.  I.  Gen.  Laws  (1896),  c.  271,  §  i.) 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  Sc. 

(seal)     To  the  Sheriff  of  our  County  of  Providence,  or  to  his  Deputy, 
Greeting: 

Whereas,  complaint  is  made  to  me,  the  subscriber,  hy  John  Doe,  of 
(^stating place),  that  Richard  Roe,  of  (stating place),  upon  the  seventh  day 
of  November,  iS97,  at  (stating  place),  with  force  and  arms,  and  with  a 
strong  hand,  did  unlawfully  and  forcibly  enter  into  and  upon  a  tract 
of  land  of  him,  the  said  John  Doe,  in  (stating  place)  aforesaid,  contain- 
ing one  hundred  acres,  bounded  as  follows,  viz. :  (or  into  the  messuage  or 
tenement  of  him,  the  said  John  Doe,  as  the  case  may  be),  and  him,  the 
said  John  Doe,  with  force  and  strong  hand  as  aforesaid,  did  expel  and 
unlawfully  put  out  of  possession  of  the  same  (or,  as  the  case  may  be, 
that  having  lawful  and  peaceable  entry,  or  peaceable  entry,  such  person 
unlawfully  and  with  force  holds  and  detains  him,  the  said  John  Doe,  out 
of  the  same),  you  are  hereby,  in  behalf  of  the  state,  to  cause  to  come 
before  us,  upon  the  second  ^di-y  of  December,  iS97,  at  (stating place),  in 
the  said  county,  twelve  good  and  lawful  men  of  your  county  to  be 
impaneled  and  sworn,  to  inquire  into  the  forcible  entry  and  detainer 
(or  forcible  detainer,  as  the  case  may  be),  as  aforedescribed. 

Given  under  my  hand  and  seal  the  tenth  day  of  November,  in  the 
year  iS97. 

John  Marshall,  Justice  of  the  Supreme  Court. 

b.  To  Secure  Attendance  of  Defendant.* 

1.  Rhode  Island.  —  Gen.  Laws  (1896),  Comp.  Stat.  (1899),  §6548;  Bates' Anno. 
c.  271,  §  I.  Stat.  Ohio  (1897),  ^  6604;  Okla.   Stat. 

See  also  list  of  statutes  cited  supra,  (1893),  §  4810;  Tex.  Rev.  Stat.  (1895), 
note  I,  p.  556.  art.   2523;    Wis.    Stat.    (1898),  §   3362; 

2.  Requisites  of  Summons,  Generally. —    Wyo.  Rev.  Stat.  (1887),  ^  3577. 

For  the  formal  parts  of  a  summons  in  Time  of  trial   must  be  stated.     Mo. 

a  particular  jurisdiction   see   the  title  Rev.  Stat.  (1899),  §  3324;  Neb.  Comp. 

Summons,  vol.  17,  p.  988.  Stat.  (1899),  §  6548;  Bates'  Anno.  Stat. 

Parties.  —  The  parties  to  the  proceed-  Ohio  (1897),  §  6604;  Okla.  Stat.  (1893). 

ing   must  be  stated.     Cal.   Code  Civ.  g    4710;    Tex.    Rev,    Stat.  (1895).   art. 

Proc.  {1897),  §  1167,  Mont.  Code  Civ.  2523;  Wis.  Stat.  (1898),  §  3562;  Wyo. 

Proc.  (1895),  §  2088.  Rev.  Stat.  (1887).  §  3577. 

Court.  —  The  court  in  which  the  pro-  Nature  of  Action.  —  The  nature  of  the 

ceeding   is    brought    must   be   stated,  action  must  in  precise  terms  be  stated. 

Cal.  Code   Civ,    Proc.   (1S97),  §    1167;  Cal.    Code   Civ.    Proc.    (1897),  §   1167; 

Mont.  Code  Civ,  Proc.  (1895),  §  2088.  Mont.   Code  Civ.   Proc.  (1895),  §  2088; 

Place  of  trial  must  be  stated.     Neb,  Neb.  Comp,  Stat,  (1899),  §  6548;  Bates' 
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Form  No.  20158J 
(Ala.  Civ.  Code(i896),  §  2129.) 
The  State  of  Alabama,  \ 
Dale  County.  J 

To  John  Doe: 

You  are  hereby  commanded  to  be  and  appear  before  me  at  my 
office  in  {stating place),  on  the  tenth  day  of  May,  igOS,  to  answer  to 
and  make  defense  against  a  complaint  exhibited  to  me  against  you 
by  Richard  Roe  for  a  forcible  entry  and  detainer  {ox  for  an  unlawful 
detainer,  as  the  case  may  be). 

Witness  my  hand  xXix's,  first  day  of  May,  ig03. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20159.^ 

State  of  Colorado,       ) 
County  of  Arapahoe.  \ 

In  the  District  Court  of  said  County  of  Arapahoe. 
In  the  matter  of  John  Doe,  plaintiff,  ) 

against  >■  Summons. 

Richard  Roe,  defendant.  ) 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  Arapahoe  County, 
Greeting: 

You  are  hereby  commanded  to  summon  Richard  Roe,  the  above 
named  defendant,  to  be  and  appear  before  the  District  Court  of 
Arapahoe  county,  state  of  Colorado,  within  twenty  days  after  the 
service  hereof,  if  served  within  this  county;  or  if  served  out  of  this 
county,  or  by  publication,  within  thirty  days  after  the  service  hereof, 
exclusive  of  the  day  of  service,  or  judgment  by  default  will  be  taken 
against  said  defendant  according  to  the  prayer  of  the  complaint;  and 
if  a  copy  of  the  complaint  in  the  above  entitled  action  be  not  served 
with  this  summons,  or  if  the  service  hereof  be  made  out  of  this  state, 
then  ten  days  additional  to  the  time  hereinabove  specified  for  appear- 
ance and  answer  will  be  allowed  before  the  taking  of  judgment  by 
default  as  aforesaid,  then  and  there  to  answer  to  the  complaint  of 
the  above  named  plaintiff,  for  that  he,  the  said  Richard  Roe,  the 
defendant  above  named,  is  in  the  possession  of  the  following 
described  property  and  premises,  situate,  lying  and  being  in  the 
county  of  Arapahoe  and  in  the  state  of  Colorado,  to  wit:  {Here  describe 
the  property^  which  he,  the  %z\A  Richard  Roe,  holds  unlawfully  and 
against  the  right  of  the  said  plaintiff,  the  said  John  Doe,SLS  it  is  said. 

Witness  my  hand  and  the  seal  of  said  District  Court  hereto  affixed. 

Anno.  Stat.  Ohio  (1897),  §  6604;  Okla.  1.    Alabama.  — C'w.    Code  (1896),   § 

Stat.   (1893),  §  4810;  Wyo.    Rev.   Stat.  2129. 

(1887),  «^  3577.  See  also  list  of  statutes  cited  supra. 

Belief  sooght   must  be  stated.     Cal.  note  i,  p.  556;  and,  generally,  supra. 

Code  Civ.   Proc.  (1897),  §  1167;  Mont,  note  2,  p.  565. 

Code  Civ.  Proc.  (1895),  §  2088.  2.   Colorado.  —  Mills'     Anno.     Stat. 

Betnm  day  must  be  designated.   Mont.  (1891),  55  1980. 

Code  Civ.   Proc.  (1895),  ^§   2087,  2088.  See  also  list  of  statutes  cited  supra. 

That  complaint  has  been  filed  must  be  note  i,  p.  556;  and,  generally,  supra, 

stated.     Wis.  Stat.  (1898),  §  3362.  note  2,  p.  565. 
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at  my  office  at  Denver^  in  the  county  and  state  aforesaid,  this  tenth 
day  of  May^  a.  d.  \<)03. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  201  60.' 

(Conn.  Prac.  Act,  p.  82,  No.  124.) 

To  the  Sheriff  of  the  County  of  New  Haven,  his  Deputy,  or  either 
Constable  of  Orange,  Greeting: 
By  authority  of  the  state  of  Cotinecticut,  you  are  hereby  commanded 
to  summon  Richard  Roe,  of  said  Orange,  to  appear  before  the  under- 
signed authority,  at  the  dwelling-house  of  David  Dun,  in  said  town, 
on  the  twenty-fourth  day  oi  June,  iS79,  then  and  there  to  answer 
unto  the  foregoing  complaint,  and  be  dealt  with  thereon  according 
to  law. 

Hereof  fail  not,  but  make  due  service  and  return. 
Dated  at  New  Haven,  June  nth,  j879. 

John  Marshall,  Judge  of  the  Court  of  Common  Pleas 
for  New  Haven  County. 

Form  No.  201  6  i  .^ 

(Fla.  Rev.  Stat.  (1892).  §  1693.) 

The  State  of  Florida  to  the  Sheriff  of  Duval  County,  Greeting: 

We  command  you  to  summon  Richard  Roe,  of  {stating place\  if  he 
be  found  within  the  county  of  Duval,  personally  to  be  and  appear 
before  the  {name  of  the  court  or  county  judge,  as  the  case  may  be)  for 
said  county,  on  \.\\t  first  Monday  in  September  next,  being  \.\i&  first  day 
of  our  next  term,  to  answer  John  Doe,  of  {stating  place),  in  an  action 
wherein  he  prays  restitution  of  possession  of  the  following  real  estate, 
with  the  appurtenances,  viz. :  {Here  describe  it),  and  have  then  and 
there  this  writ. 

Witness  {name  of  the  clerk  or  of  the  county  judge,  as  the  case  may  be), 
this  the  twentieth  day  of  August^  a.  d.  \()03. 

{Signature  of  clerk  or  judge  ^ 

Form  No.  20162.* 

Georgia  —  Bibb  County. 
To  Richard  Roe,  Greeting: 

You  are  hereby  required  to  be  and  appear  at  the  ntut  Justice' s 
Court  for  the  district  of  {stating  it),  and  said  county  of  Bibb,  on 
{stating  time),  then  and  there  to  defend  the  charge  of  forcible  entry 
and  detainer  alleged  against  you  in  the  complaint  under  oath  oi  John 
Doe,  a  copy  of  which  is  hereto  attached. 

Witness  my  official  signature  this  tenth  day  of  May,  a.  d.  igOS. 

Abraham  Kent,  J.  P. 

1.  Connecticut.  —  Gen.  Stat.  (1902),  §  note  i,  p.  556;  and,  generally,  supra, 
^92.  note  2,  p.  565. 

See  also  list  of  statutes  cited  supra,  8.  Georgia.  —  2  Code  (1895),  §  4823. 

note  I,  p.  556;   and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  2,  p.  565.  note  i,  p.  556;  and,  generally,  supra, 

2.  Florida.— Rev.  Stat.  (1892),  §  1693.  note  2,  p.  565. 
See  also  list  of  statutes  cited  supra, 
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Form  No.  20163.' 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  57,  par.  5.) 

State  of  Illinois,  \ 
Cook  County.        \ 

The  People  of  the  State  of  Illinois  to  the  Sheriff  or  any  Constable  of 
said  County,  Greeting: 

You  are  hereby  commanded  to  summon  Richard  Roe,  of  {stating 
-place),  to  appear  before  me,  at  my  office  in  {stating place),  on  the  tenth 
day  of  May,  a.  d.  if)OS,  at  ten  o'clock  a.  m.,  to  answer  the  complaint 
of  John  Doe,  of  {^stating  place),  wherefore  he  unlawfully  withholds 
from  him  the  possession  of  certain  premises  in  said  county  {describ- 
ing the  premises),  and  hereof  make  due  return,  as  the  law  directs. 

Given  under  my  hand  this  fourth  day  of  May,  a.  d.  i^OS. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  20164.' 

(Minn.  Stat,  (1894),  §  6127.) 
State  of  Minnesota,    \ 
County  of  Hennepin.  \ 

The  State  of  Minnesota  to  the  Sheriif  or  any  Constable  of  the  County 
aforesaid : 

Whereas,  John  Doe,  of  {stating place),  hath  exhibited  unto  a  justice 
of  the  peace  in  and  for  said  county  aforesaid  a  complaint  against 
Richard  Roe,  of  {stating place),  for  that  the  said  Richard  Roe,  on  the 
sei'enth  day  of  May,  igOS,  at  {stating place),  {Here  insert  the  substance 
of  the  complaint  with  legal  certainty);  therefore  you  are  hereby  com- 
manded to  summon  the  said  Richard  Roe,  if  to  be  found  in  the  said 
county,  to  appear  before  me,  at  {stating  place),  on  the  twenty-sixth 
day  cX  May,  \g03,  at  ten  of  the  clock  in  the /^r<?noon,  then  and  there 
to  make  answer  to  and  defend  against  the  complaint  aforesaid,  and 
further  to  be  dealt  with  according  to  law,  and  make  due  return  to 
me  of  this  summons  with  your  doings  thereon. 

Dated  at  {stating  place),  this  eighteenth  day  of  May,  in  the  year  one 
thousand  nine  hundred  and  three. 

Abraham  Kent,  Justice  of  the  Peace, 

Form  No.  20165.' 

(Miss.  Anno.  Code  (1892),  §  4463.) 

The  State  of  Mississippi  to  the  Sheriff  of  Adams  County: 

Whereas  John  Doe  hath  made  complaint  on  oath  (or  affirmation), 
before  me,  a  justice  of  the  peace  for  the  said  county,  that  Richard 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat,  note  i,  p,  556;  and,  generally,  supra, 
(1896),  c.  57,  par,  5  et  seq.  note  2,  p.  565, 

See  also  list  of  statutes  cited  jw/rrt,         3.  Mississippi. — Anno,  Code  (1892),  § 

note   I,  p.   556;  and,  generally,  supra,  4463. 
note  2.  p.  565.  See  also  list  of  statutes  cited  supra, 

2.  Minnesota.  —  Stat.  (1894),  §  61  ID.  note  I,  p,   556;  and,  generally,  supra. 
See  also  list  of  statutes  cited  supra,  note  2,  p,  565. 
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Roe  hath  unlawfully  turned  him  out  of  possession  (or  unlawfully 
withholds  from  him  the  possessio/i)  of  certain  land  i^Here  describe  if) 
lying  in  and  being  in  the  said  county,  and  hath  prayed  the  possession 
thereof,  this  is  therefore  to  command  you  to  summon  the  said  Richard 
Roe  to  appear  at  {stating  place,  which  shall  be  at  the  usual  place  of  hold- 
ing the  Justice  Court  in  said  district^,  on  the  tenth  day  of  May,  i()03, 
before  the  justices  of  the  county,  to  answer  to  the  complaint,  and 
also  to  require  you  to  give  notice  of  this  warrant  to  /w^  other  justices 
of  the  peace  of  the  county  and  to  request  their  attendance  at  the 
time  and  place  named  and  have  then  there  this  warrant. 
Witness  my  hand  this  second  day  of  May,  igOS. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20166.' 

(Mo.  Rev.  Stat.  (iSgg).  §  3325.) 

The  State  of  Missouri  to  the  Sheriff  (or  Constable  of  Tuscumbia  Town- 
ship, as  the  case  may  be),  of  the  county  of  Miller,  Greeting: 

You  are  hereby  commanded  to  summon  Richard  Fen,  of  the  county 
of  Miller,  to  appear  before  the  undersigned  justice  of  the  peace  within 
and  for  said  county,  at  Tuscumbia  therein,  on  the  tenth  day  of  Decem- 
ber, at  the  hour  of  ten  o'clock  in  the  forenoon,  then  and  there  to 
answer  and  defend  against  the  complaint  of  John  Doe  of  forcible 
entry  and  detainer  (or  of  unlawful  detainer,  as  the  case  may  be), 
made  by  the  said  Richard  Roe  upon  the  land  of  the  said  John  Doe,  as 
by  the  complaint  of  the  said  John  Doe  hereto  annexed  will  more 
fully  appear,  and  have  you  then  and  there  this  writ,  with  the  return 
of  your  proceedings  thereon. 

Given  under  my  hand  this  seventh  day  of  November,  i897. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20167.' 

(N.  J.  Gen.  Stat.  (1895),  p.  1597.  §  8.) 

Monmouth  County,  to  wit: 

The  State  of  New  Jersey  to  our  Sheriff  of  our  County  of  Monmouth, 
Greeting: 
(seal)  We  command  you  that  you  summon  Richard  Roe,  of 
{stating place),  to  appear  htiore  Abraham  Kent,  one  of  our  justices  of 
the  peace  in  and  for  our  said  county,  at  (stating  place),  in  the  county 
aforesaid^  at  the  hour  of  ten  o'clock  in  the  forenoon  of  the  tenth  day 
of  December,  if)03,  to  answer  to  and  make  defense  against  the  com- 
plaint of  John  Doe  of  a  forcible  entry  and  detainer  {or,  if  detainer 
only,  then  say,  "  of  a  forcible  detainer,"  or,  "  of  an  unlawful  detainer  ") 
made  by  the  said  Richard  Roe  into  the  messuage  (or  upon  the  lands) 

1.  Missouri. —  Rev,  Stat.  (1899),  §  2.  New  Jersey.  — Gen.  Stat.  (1895), 
3324-  P-  ^597,  §  8 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statute^  cited  supra, 
note  I.  p.  556;  and,  generally,  supra,  note  i,  p.  556;  and,  generally,  supra, 
note  2,  p.  565.  note  2,  p.  565. 
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of  the  sa\d  John  Doe,  in  the  county  aforesaid;  and  have  you  then 
and  there  this  precept,  with  a  return  of  your  proceedings  therein. 

Given  under  the  hand  and  seal  of  the  said  Abraham  Kent,  the  fifth 
day  of  November,  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  three. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20168.' 

(N.  Mex.  Comp.  Laws  (1897),  §  3372.) 

The  Territory  of  New  Mexico  to  the   Sheriff  (or  Constable^  of  the 
County  of  Valencia,  Greeting: 

You  are  hereby  commanded  to  summon  Richard  Roe,  of  the  county 
of  Valencia,  to  appear  before  the  undersigned,  justice  of  the  peace 
within  and  for  the  said  county  at  La  Cienaga,  in  said  county,  on  the 
tenth  day  of  December,  \g03,  at  the  hour  of  ten  o'clock  in  they<?r^noon 
of  said  day,  then  and  there  to  answer  and  defend  against  the  com- 
plaint of  John  Doe  of  forcible  entry  and  detainer  (or  of  an  unlawful 
detainer)  made  by  the  said  Richard  Roe  upon  the  lands  of  the  said 
John  Doe  [as  by  the  complaint  of  the  said  John  Doe]  hereto  annexed 
will  more  fully  appear;  and  have  you  then  and  there  this  precept, 
with  the  return  of  your  proceedings  thereon. 

Given  under  my  hand,  as  such  justice  of  the  peace,  this  second  day 
of  December,  in  the  year  of  our  Lord  x^OS. 

Abraham  Kent,  Justice  of  the  Peace. 


Form  No.  20169.- 
(R.  L  Gen.  Laws  (1896),  c.  271,  §  2.) 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  Sc. 

(seal)    To  the  Sheriff  of  our  County  of  Providence,  or  his  Deputy, 
Greeting: 

We  command  you  that  you  summon  Richard  Roe,  of  {stating  place"), 
to  appear  before  the  subscriber  at  a  place  called  (naming  it),  in 
(stating place),  in  the  said  county,  on  the  tenth  day  of  May,  igOS,  at 
ten  o'clock  in  the/i?r^noon,  then  and  there  to  answer  to  and  defend 
against  the  complaint  of  fohn  Doe  to  him  exhibited;  wherein  said 
y<^//«  Z>£7^  complains  thaX  (^Here  recite  the  complaint);  and  you  are  to 
make  return  of  this  writ,  with  your  doings  thereon,  unto  me  upon  or 
before  llie  said  day. 

Given  under  my  hand  and  seal  the  first  day  of  May,  in  the  year 

Edward  C.  Dubois,  Justice  of  the  Supreme  Court. 

1.  N'eiv  Mexico.  —  Comp.  Laws  (1897),  2.  Rhode  Island.  —  Gen.  Laws  (1896), 

§  3345  et  seq.  c.  271,  §  2. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  556;  and,  generally,  supra,  note  i,  p.  556;  and,  generally,  supra, 

note  2,  p.  565.  note  2,  p.  565. 
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Form  No.  20170.' 

(Tenn.  Anno,  Code  (1896),  §  5098.) 
State  of  Tennessee^  \ 
Hamilton  County.   \ 
To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas,  complaint  is  made  to  me  by  John  Doe  of  a  forcible  and 
unlawful  entry  and  detainer,  made  by  Richard  Roe ^  into  and  of  a 
certain  tract  or  lot  of  land  situated  in  the  county  aforesaid,  and 
bounded  (or  known  and  described')  as  follows:  (insert  bou7idaries 
and  description),  which  \dix\d  John  Doe  alleges  he  is  entitled  to  the 
possession  of,  and  Richard  Roe  unlawfully  detains  from  him: 

We  therefore  command  you  to  summon  Richard  Roe  to  appear 
before  some  justice  of  the  peace  in  and  for  said  county  to  answer 
the  above  complaint. 

This  tenth  day  of  May,  ig03. 

Abraham  Kent,  J.  P. 

Form  No.  2017  i.' 
/ohn  Doe     J  No.  W. 
against       >■  In  Justice's  Court,  Precinct  No.  5. 
Richard  Roe.  )  Harris  County,  Texas. 

The  State  of  Texas  to  the  Sheriff  or  any  Constable  of  Harris  County , 
Greeting: 
You  are  hereby  commanded  to  summon  Richard  Roe,  if  to  be  found 
within  your  county,  to  be  and  appear  before  me,  Abraham  Kent,  a 
justice  of  the  peace  in  and  for  the  above  named  precinct  and  county, 
at  {stating place),  on  the  tenth  day  of  May,  igOS,  then  and  there  to 
answer  the  complaint  oi  John  Doe,  in  an  action  of  forcible  detainer 
of  and  concerning  the  following  described  property  and  premises, 
to  wit:  {Here  describe  the  premises). 

Herein  fail  not,  but  of  this  writ  make  due  return,  showing  how 
you  have  executed  the  same. 

Witness  my  official  signature,  at  Harrisburg,  \.\i\%  Jirst  day  of  May, 
jg03. 

Abraham  Kent,  Justice  of  the  Peace, 
Precinct  No,  5,  Harris  Co.,  Texas. 

Form  No.  20172.* 

(Vt.  Stat.  (1894),  §  5417.  No.  16.) 
State  of  Vermont,         \ 
Chittenden  County,  ss.  f 

To  any  Sheriff  or  Constable  in   the  State,  or  to  Charles  Hatch,  an 
indifferent  person.  Greeting: 
Whereas,  John  Doe,  of  {stating  place),  has  exhibited  unto  us,  Abra- 

1.  Tennessee.  —  Anno.  Code  (1896),  See  also  list  of  statutes  cited  supra. 
§§  5098.  5099,  note  I,   p,  556;  and,  generally,  supra. 

See  also   list  of  statutes  cited  supra,  note  2,  p.  565, 

note  I,  p.    556;  and,   generally,  supra,  3.    Vermont.  —  Stat,  (1894),  g  1545. 

note  2.  p.  565.  See  also  list  of  statutes  cited  supra, 

2.  Texas.  —  Rev.  Stat.  (1895),  art.  note  i,  p.  556;  and.  generally,  supra, 
2522.  note  2,  p.  565.                              ^ 
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ham  Kent  and  Walter  Grant,  justices  of  the  peace  within  and  for  the 
county  of  Chittenden  (or  to  vie,  Walter  Grant,  one  of  the  justices,  etc., 
as  the  case  may  be),  a  complaint  against  Richard  Roe,  of  (^stating 
j>lace),  for  that  the  said  Richard  Roe,  on  the  tenth  day  of  May,  igOS, 
at  (stating  place)  aforesaid,  with  force  and  arms,  and  with  a  strong 
hand  {Here  insert  the  substance  of  the  complaint  with  legal  certainty^ ; 
therefore. 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  apprehend  the  said  Richard  Roe,  if  he  be  found  within 
your  precinct,  and  him  have  (or  summon  the  said  Richard  Roe,  if  it  be 
a  proper  case  for  a  summons)  to  appear  before  us,  at  {stating place), 
on  the  twentieth  day  of  May,  i<)OS,  at  ten  o'clock  in  the.  forenoon,  then 
and  there  to  make  answer  to  the  complaint  aforesaid,  and  further  to 
be  dealt  with  according  to  law;  but  if  the  said  Richard  Roe  is  not  to 
be  found  within  your  precinct,  you  are  required  to  leave  a  true  and 
attested  copy  of  this  warrant  at  the  usual  place  of  abode  of  the  said 
Richard  Roe  six  days,  at  least,  before  the  said  twentieth  day  oi  May, 
igOS,  and  make  return  of  this  warrant,  with  your  doings  thereon, 
unto  us,  at  {stating place),  on  the  nineteenth  day  of  May  aforesaid. 

Dated  at  {stating  place),  in  the  county  of  Chittenden,  the  eleventh 
day  of  May,  a.  d.  \g03. 

Abraham  Kent,  Justice  of  the  Peace. 
Walter  Grant,  Justice  of  the  Peace. 

c.  To  Secure  Attendance  of  Jury  and  of  Defendant. 

Form  No.  20173.' 
(Bullitt's  Civ.  Code  Ky.  (1895),  §  454.) 

The  Commonwealth  of  Kentucky  to  the  Sheriff  [or  any  Constable]  of 
Clay  County: 

Whereas,  John  Doe  hath  made  complaint  to  me,  Abraham  Kent,  a 
justice  of  the  peace  (or  county  judge)  for  said  county,  that  Richard 
Roe  and  Richard  Fen  did,  on  the  fourth  day  of  September,  \g03, 
forcibly  enter  into  (or  forcibly  detain  from  the  said  John  Doe)  one 
house  and  field  on  the  waters  of  Goose  Creek,  in  the  county  aforesaid 
{or  other  general  description  of  the  lands  or  tenements),  which  were  in 
the  peaceable  possession  oi  John  Doe  {ox  which  the  said  Richard  Roe 
and  Richard  Fen,  tenants  of  the  said  John  Doe,  now  hold  against  him): 
You  are,  therefore,  commanded  to  summon  a  good  and  lawful  jury 
of  your  county  to  meet  on  the  premises,  or  at  a  place  convenient 
thereto,  on  \)c\e  first  day  of  December,  igOS,  to  inquire  into  the  forci- 
ble entry  {or  forcible  detainer)  aforesaid;  and  give  to  the  said  Richard 
Roe  and  Richard  Fen  at  least  three  days'  notice  of  the  time  and 
place  of  the  meeting  of  the  jury,  and  have  then  there  this  writ. 

Witness,  Abraham  Kent,  justice  of  the  peace  (or  county  judge)  of 
Clay  county,  this  tenth  day  oi  Norember,  igOS. 

Abraham  Kent,  J.  P.  {or  County  Judge). 

1.  Kentucky.  —  Bullitt's  Civ.  Code  note  i,  p.  556;  and,  generally,  supra, 
(1895),  ^  454.  note  2,  p.  565. 

See  also  list  of  statutes  cited  supra, 
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4,  Oath  of  Jurymen. 

a.  Of  Foreman. 

Form  No.  20174.' 

(R.  I.  Gen.  Laws  (1896),  c.  271,  §  4.) 

You,  as  foreman  of  this  jury,  do  solemnly  swear  (or  affirm)  that 

you  will  well  and  truly  try  whether  the  complaint  oi  John  Doe,  now 

laid  before  you,  is  true,  according  to  the  evidence;  so  help  you  God 

(or  this  affirmation  you  make  and  give  upon  the  peril  of  the  penalty  of 

perjury). 

b.  Of  Other  Jurymen. 

Form  No.  20175.' 

(R.  I.  Gen.  Laws  (1896),  c.  271,  §  4.) 

The  same  oath  which  your  foreman  has  taken  on  his  part  you,  and 

every  one  of  you,  will  well  and  truly  observe  and  keep;  so  help  you 

God  (or  tUds  affirmation  you  make  and  give  upon  the  peril  of  the  penalty 

of  perjury), 

5.  Verdict. 

a.  In  General. 

(1)    In  Case  of  Forcible  or  Unlawful  Entry  and  Detainer, 

Form  No.  20176.' 

(Fla.  Rev.  Stat.  (1892),  §  1701.) 
We,  the  jury,  find  that  the  defendant  did  (or  did  not\  within  three 
years  next  before  the  filing  of  the  complaint  in  this  cause,  forcibly 
(or  unlawfully)  enter  upon  the  real  estate  in  the  complaint  men- 
tioned, and  turn  the  plaintiff  out  of  possession  thereof;  that  the  said 
defendant  did  (or  did  not)  continue  to  hold  the  possession  thereof  at 
the  date  of  the  said  complaint;  and  we  assess  the  damages  of  plaintiff 
at  one  hundred  dollars. 

{Signature  of  foreman^ 

(2)  In  Case  of  Unlawful  Detainer. 

Form  No.  20177.* 
(Fla.  Rev.  Stat.  (1892),  §  1701.) 
We,  the  jury,  find  that  the  defendant  did  (or  did  not),  at  the  time 
of  filing  the  complaint  in  this  cause,  wrongfully  hold  possession  of 
the  real  estate  mentioned  in  the  complaint,  against  the  consent  of 
the  plaintiff;  that  the  said  defendant  has  (or  has  not)  so  held  posses- 
sion thereof,  against  the  consent  of  the  plaintiff,  within  three  years 
next  before  the  filing  of  said  complaint;  and  that  the  plaintiff  has 
(or  has  not)  the  right  of  possession  in  the  real  estate  aforesaid;  and 
we  assess  the  damages  of  the  plaintiff  at  one  hundred  dollars. 

{Signature  of  foreman.) 

1.  Rhode  Island.  —  Gen.  Laws  (1896),         2.  Florida.  —  Rev.  Stat.  (1892),  §  1701. 
c.  271,  §  4.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,     note  i,  p.  556. 
note  I,  p.  556. 
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(8)  In  Case  of  Forcible  or  Unlawful  Entry  and  Detainer  or 
OF  Forcible  or  Unlawful  Detainer. 

Form  No.  20178.' 

(Minn.  Stat.  (1894),  §  6127.) 

At  a  court  of  inquiry  held  at  {stating  place),  on  the  tenth  day  of 
May,  one  thousand  nine  hundred  and  three,  before  Abrahain  Kent,  a 
justice  of  the  peace  in  and  for  the  county  of  Hennepin,  John  Doe, 
complainant,  against  Richard  Roe,  respondent,  the  jury  find  the  facts 
alleged  in  the  said  complaint  are  true,  that  the  said  Richard  Roe  is 
guilty  thereof,  and  the  said  John  Doe  ought  to  have  restitution  of  the 
premises  therein  described  without  delay;  {or,  in  case  the  jury  do  not 
Jind  the  allegation  of  complaint  proved,  say,  "the  jury  find  that  the  facts 
alleged  in  the  same  complaint  are  not  proved,  and  that  the  said 
Richard  Roe  is  not  guilty  thereof  "). 

Charles  Hatch,  Foreman. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  2  o  i  7  9  .* 

(Vt.  Stat.  (1894),  §  5417.  No.  17.) 
State  of  Vermont,  ) 

Chittenden  County,  ss.  [ 

At  a  court  of  inquiry  held  at  {stating place"),  on  the  tenth  day  of 
May,  A.  D.  1^03,  before  Abraham  Kent  and  William  West,  justices  of 
the  peace  in  and  for  the  county  of  Chittenden  (or  before  William 
West,  one  of  the  justices,  etc.,  as  the  case  may  be),  aforesaid. 

John  Doe,  oi  {stating  place),  complainant,  digdiinst  Richard  Roe,  of 
{stating place),  respondent. 

The  jury  find  that  the  facts  alleged  in  the  said  John  Doe's  com- 
plaint are  true,  and  that  the  said  Richard  Roe  is  guilty  thereof, 
and  that  the  said  John  Doe  ought  to  have  restitution  of  the  premises 
therein  described  without  delay.  {If  the  Jury  do  not  find  the  allega- 
tions of  the  complainant  proved,  then,  after  the  word  respondent,  insert, 
•'  the  jury  find  that  the  facts  alleged  in  the  said  John  Doe's  complaint 
are  not  true,  and  that  the  said  Richard  Roe  is  not  guilty.") 

Charles  Hatch,  Foreman. 

b.  Of  Guilty. 

(1)  In  General. 

Form  No.  20180.^ 
(Del.  Rev.  Stat.  (1893),  p.  771,  c.  loi,  §  2.) 
We,  the  jurors,   duly  sworn,  or  affirmed,  to  well  and  truly  and 

1,  Minnesota.  —  Stat.  (1894),  §6116.  See  also  list  of  statutes  cited  jw/ra, 
See  also  list  of  statutes  cited  supra,     note  i,  p.  556. 

note  I,  p.  556.  8.   Delaware.  —  Rev.    Stat.  (1893).   p. 

2.  Vermont.  —Stat.   (1894),  §§    1546,     771,  c.  loi,  §  2. 

1547.  See  also  list  of  statutes  cited  supra, 

note  1,  p.  556. 
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diligently  inquire  concerning  the  matter  stated  in  the  plaintiff's  state- 
ment and  to  find  a  true  verdict  according  to  the  evidence,  do  find 
and  say  that  the  plaintiff  was  in  the  peaceable  possession  of  the 
tenements  described  in  said  complaint,  and  that  the  defendant  has, 
with  force,  unlawfully  entered  into  said  tenements  and  dispossessed 
the  plaintiff  thereof,  and  detained  possession  thereof  against  the 
plaintiff,  as  alleged  in  said  complaint  (or  has  entered  into  the  said 
tenements  and  deprived  the  plaintiff  of  the  possession  thereof,  and  with 
force  unlawfully  detained  possession  thereof  against  the  plaintiff,  as 
alleged  in  the  complaint). 

(^Signature  of  foreman.) 


(2)  With  Finding  of  Amount  of  Damages  Suffered. 

Form  No.  20181 .' 

(Mo.  Rev.  Stat.  (1899),  §  3337.) 

We,  the  jury,  find  the  defendant  guilty  in  manner  and  form  as 
charged  in  the  complaint,  and  do  further  find  that  the  complainant 
has  sustained  damages  by  reason  of  the  premises  to  the  amount  of 
one  hundred  dollars,  and  also  that  the  value  of  the  monthly  rents  and 
profits  of  the  said  tenements  xs  fifty  dollars. 

{^Signature  of  foreman.) 


(3)  With  Finding  that  Plaintiff  Ought  to  Have 
Restitution  of  Premises. 

Form  No.  20  182.* 
(R.  I.  Gen.  Laws  (1896),  c.  271,  §  5.) 

At  a  court  of  inquiry  holden  before  one  of  the  justices  of  the 
Supreme  Court  within  and  for  the  county  of  Providence,  at  (^stating 
place),  upon  the  tenth  day  of  May,  in  the  year  ii)03,  the  jury  upon  their 
oaths  do  find  that  the  lands  or  tenements  in  {stating place)  aforesaid, 
bounded  (or  described)  as  follows  {as  in  the  complaint),  upon  tht  fifth 
day  of  April,  in  the  year  igOS,  were  in  the  lawful  and  rightful  posses- 
sion of  the  said  John  Doe,  and  that  the  said  Richard  Roe  did,  upon 
the  same  day,  unlawfully,  with  force  and  arms  and  with  a  strong  hand, 
enter  forcibly  into  the  same,  and  (or  being  lawfully  upon  the  same) 
did  unlawfully,  with  force  and  a  strong  hand,  hold  and  keep  out  the 
said  John  Doe,  and  that  he  doth  still  continue  wrongfully  to  detain 
the  possession  from  him,  the  s2i\A  John  Doe,  whereupon  the  jury  find, 
upon  their  oaths  aforesaid,  that  the  said  John  Doe  ought  to  have 
restitution  thereof  without  delay 

{Signature  of  foreman.) 

1.    Missouri. —  K^v.    Stat.    (1899),    §        2.  Rhode  Island. — Gen.  Laws  (1896), 
3337-  c.  271,  §  5. 

See  also  list  of  statutes  cited  supra,        See  also  list  of  statutes  cited  supra, 
note  I,  p.  556.  note  i,  p.  556. 
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Form  No,  201  83.' 

(Wis.  Stat.  (1S98),  §  3372.; 

At  a  court  held  at  {steiting place),  on  the  tenth  day  of  May,  i()03, 
before  Abraham  Kent,  a  justice  of  the  peace  in  and  for  the  county 
of  Rock,  in  an  action  between  John  Doe,  plaintiff,  and  RicJiard  Roe, 
defendant,  the  jury  (or,  if  the  action  be  tried  without  a  jury,  the 
court)  find  that  the  facts  alleged  in  the  complaint  are  true,  and  that 
the  said  Richard  Roe,  defendant,  is  guilty  thereof,  and  the  said  John 
Doe,  plaintiff,  ought  to  have  restitution  of  the  premises  therein 
described  without  delay. 

(^Signature  of  foreman.) 

c.  Of  Not  Guilty. 

Form  No.  20184.* 
(Mo.  Rev.  Stat.  (1899).  g  3336.) 

We,  the  jury,  find  the  defendant  not  guilty  in  manner  and  form 
as  charged  in  the  complaint. 

(^Signature  of  foreman.) 

6.  Judgment.^' 

Form  No.  20185.* 
(Tenn.  Anno.  Code  (1896),  §  5106.) 
John  Doe 
vs. 
Richard  Roe. 

Judgment  for  the  plaintiff  that  he  be  restored  to  possession  of  the 
land  described  in  the  within  warrant,  and  that  a  writ  of  possession 
or  restitution  issue  therefor,  and  also  for  the  costs  of  suit. 
This  tenth  day  otMay,  ig03. 

Abraham  Kent^  J.  P. 

7.  Writ  of  Restitution  or  Possession. 

Form  No.  20186/ 

State  of  Colorado,        ) 
County  of  Arapahoe.  \ 

The  People  of  the  State  of  Colorado  to  the  Sheriff  or  any  Constable 
of  said  County,  Greeting: 
Whereas,  John  Doe,  of  {stating  place),  lately  obtained  before  me  a 

1.  Wisconsin.  —  Stat.  (1898),  §  3372.     Judgments  and   Decrees,  vol.   ro,  p. 
See  also  list  of  statutes  cited  supra,     645. 

note  I,  p.  556.  4.   Tennessee.  —  Anno.  Code  (1896),  § 

2.  Missouri.  —  Rev.     Slat.    (1899),    §     5106. 

3336.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  1,  p.  556. 

note  I.  p.  556.  6.    Colorado.  —  Mills'     Anno.     Stat. 

3.  For  the  formal  parts  of  a  judgment  (1891),  §  1984. 

in  a  particular  jurisdiction  see  the  title        See  also  list  of  statutes  cited  supra, 

note  I,  p.  556. 
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judgment  against  Richard  Roe,  of  {stating place),  in  an  action  of  for- 
cible entry  and  detainer,  and  for  restitution  of  the  premises  follow- 
ing, to  wit:  {Here  describe  the  premises'),  and  also  for  his  costs.  These 
are  therefore  to  command  you,  in  the  name  and  by  the  authority  of 
the  people,  to  dispossess  the  said  Richard  Roe  and  restore  the  said 
John  Doe  to  the  possession  of  the  said  premises.  And  you  are  also 
hereby  commanded,  that  of  the  goods  and  chattels  of  the  said 
defendant,  Richard  Roe,  in  your  county,  you  make  the  sum  ol  fifty 
dollars  and  twenty  cents,  being  the  amount  of  costs  in  said  suit. 
Hereof  make  due  and  proper  service,  and  return  within  {stating 
number  of)  days  from  the  date  hereof,  according  to  law. 

Given  under  my  hand  and  seal  this  tenth  day  oi  May,  a.  d.  \^0S. 
Abraham  Ketit,  Justice  of  the  Peace,     (seal) 


Form  No.  20  187.' 

(Del.  Rev.  Stat.  (1893),  p.  773,  c.  loi,  §  16.) 
Sussex  County,  ss. 
The  State  oi  Delaware  to  any  Constable  of  said  County,  Greeting: 

We  command  you  that,  pursuant  to  the  judgment  of  Abraham 
Kent,  one  of  our  justices  of  the  peace  for  said  county,  in  a  proceed- 
ing at  the  suit  ol  John  Doe,  plaintiff,  2L^2\vi^t  Richard  Roe,  defendant, 
you  without  delay  cause  the  sdaA  John  Doe  to  have  full  possession 
{describe  the  house  or  lands),  situate  in  said  county;  and  that  you  levy 
and  make  of  the  goods  and  chattels  of  the  said  Richard  Roe  the  sum 
oi  forty  dollars  for  the  plaintiff's  costs  (or  damages  and  costs)  of  suit, 
and  also  your  own  fees  on  this  warrant ;  and  return  this  warrant  with 
a  certificate,  under  hand,  of  your  doings  hereon,  to  said  justice  in 
sixty  days  from  this  date. 

Given  under  the  hand  and  seal  of  said  justice  the  twelfth  day  of 
December,  a.  d.  x2>97. 

(seal)  Abraham  Kent,  J.  P. 

Form  No.  20188.* 

State  of  Illinois, ) 
Cook  County.       J 

The  People  of  the  State  of  Illinois  to  the  Sheriff  or  any  Constable  of 
said  County,  Greeting: 

Whereas,  John  Doe,  of  {stating  place),  lately  obtained  before  me  a 
judgment  against  Richard  Roe,  of  {staling  place),  in  an  action  of 
forcible  entry  and  detainer,  and  for  restitution  of  the  premises  fol- 
lowing, to  wit:  {Here  describe  the  premises),  and  also  for  his  costs: 

These  are,  therefore,  to  command  you,  in  the  name  and  by  the 
authority  of  the  said  people,  to  dispossess  the  said  Richard  Roe  and 
restore  the  said  John  Doe  to  the  possession  of  said  premises.  And 
you  are  also  hereby  commanded  that  of  the  goods  and  chattels  of 


1.  Delaware.  —  Rev.  Stat.    (1893),   p.  2.  Illinois. — Starr  &  C.  Anno.  Stat. 

773,  c.  101,  §  16.  (1897),  c.  57,  par.  13. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  556.  note  i,  p.  556. 
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the  said  defendant,  Richard  Roe,  in  your  county,  you  make  the  sura 
oi  fifty  dollars  and  twenty-five  cents,  being  the  amount  of  costs  in 
said  suit.  Hereof  make  due  and  immediate  service,  and  return  this 
writ  to  me. 

Given  under  my  hand  and  seal  at  {stating place)^  this  tenth  day  of 
May^  A.  D.  \ij08. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  20189.' 

(Kan.  Gen.  Stat.  (1897),  c.  103,  §  no.) 

State  of  Kansas,  Atchison  County. 

The  State  of  Kansas  to  any  Constable  oi  Atchison  County: 

Whereas,  in  a  certain  action  for  the  forcible  entry  and  detention 
(or  the  forcible  detention,  as  the  case  may  be)  of  the  following 
described  premises,  to  wit:  {describing  them),  lately  tried  before  me, 
wherein  John  Doe  was  plaintiff  and  Richard  Roe  was  defendant, 
judgment  was  rendered  on  the  twenty- seventh  day  of  November,  a.  d. 
eighteen  hundred  and  ninety-seven,  that  the  plaintiff  have  restitution 
of  said  premises;  and  also  that  he  recover  costs  in  the  sum  of  thirty- 
five  dollars:  You  therefore  are  hereby  commanded  to  cause  the 
defendant  to  be  forthwith  removed  from  said  premises,  and  the  said 
plaintiff  to  have  restitution  of  the  same;  also  that  you  levy  of  the 
goods  and  chattels  of  the  said  defendant,  and  make  the  costs  afore- 
said and  all  accruing  costs,  and  of  this  writ  make  legal  service  and 
due  return. 

Witness  my  hand  this  second  Asiy  of  December,  a.  d,  i8P7. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20190.^ 
(Bullitt's  Civ.  Code  Ky.  (1895),  §  461.) 

Clay  County.     To  the  Sheriff  (or  any  Constable')  of  Clay  County: 

Whereas,  Richard  Roe  and  Richard  Fen  have,  by  an  inquisition 
taken  before  me,  Abraham  Kent,  a  justice  of  the  peace  for  said 
county,  been  found  guilty  of  a  forcible  entry  in  (or  detainer  of)  one 
house  and  field,  lying  on  the  waters  of  Goose  Creek,  in  the  county 
aforesaid  (or  other  general  description  of  the  possessions),  to  the  injury  of 
John  Doe:  You  are,  therefore,  in  the  name  of  the  commonwealth  of 
Kentucky,  commanded  that,  with  the  power  of  the  county  if  neces- 
sary, you  put  the  saidy^^;^  Doe  in  the  possession  of  said  premises; 
and  make  return  within  teti  days  to  me  how  you  have  executed  this 
warrant. 

Given  under  my  hand  this  third diZ.^  of  December,  i897. 

Abraham  Kent,  J.  P. 

1.  Kansas. — Gen.  Stat.  (1897),  c.  103,  2,  Kentucky.  —  Bullitt's  Civ.  Code 
§110.  (1895),  §461. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra^ 
note  I,  p.  556.  note  i,  p.  556. 
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Form  No.  201  9  i .' 

State  of  Minnesota.,    ) 

County  of  Hennepin.  \  ^^' 

The  State  of  Minnesota  to  the  Sheriff  or  any  Constable  of  said  County: 

Whereas,  John  Doe,  of  {stating place'),  at  the  court  of  inquiry  of  an 
unlawful  or  forcible  entry  and  unlawful  detainer,  held  at  {stating 
place),  in  the  county  aforesaid,  on  the  tenth  day  of  May,  ig03,  before 
Abraham  Kent,  a  justice  of  the  peace  in  and  for  the  county  aforesaid, 
by  the  consideration  of  the  court,  recovered  judgment  against  Rich- 
ard Roe,  oi  {stating place),  to  have  restitution  of  the  following  described 
premises:  {Here  describe  the  premises  as  in  the  complaint). 

Therefore  you  are  hereby  commanded  that,  taking  with  you  the 
force  of  the  county,  if  necessary,  you  cause  the  said  Richard  Roe  to 
be  immediately  removed  from  the  aforesaid  premises,  and  the  said 
John  Doe  to  have  peaceable  restitution  of  the  same;  you  are  also 
hereby  commanded  that  of  the  goods  and  chattels  of  the  said  Richard 
Roe,  within  said  county,  you  cause  to  be  levied,  and  the  same  being 
disposed  of  according  to  law,  to  be  paid  to  the  said  John  Doe  the 
sum  oi  fifty  dollars,  being  the  costs  taxed  against  said  Richard  Roe 
for  the  said  John  Doe,  at  the  court  aforesaid,  together  with  twenty- 
five  cents  for  this  writ,  and  thereof,  together  with  this  writ,  make 
due  return  within  thirty  days  from  the  date  hereof,  according  to  law. 

Dated  at  {stating place),  the  twentieth  day  of  May,  igOS. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20192.' 

(Mo.  Rev.  Stat.  (1899),  §  3342.) 

The  State  of  Missouri  Xo  the  Sheriff  (or  Constable  of  Potosi  township., 
as  the  case  may  be)  of  the  County  of  Washifigton,  Greeting: 
Whereas,  John  Doe,  on  the  tenth  day  of  November,  i897,  obtained 
judgment  before  the  undersigned,  justice  of  the  peace  for  the  county 
of  Washington,  against  Richard  Roe,  that  the  said  John  Doe  have 
restitution  of  {Here  insert  a  description  of  the  premises  as  in  the  com- 
plaint, if  the  verdict  be  for  the  whole,  or  as  in  the  verdict,  if  it  be  for  a 
part),  and  that  he  recover  of  the  said  Richard  Roe  the  sum  of  sixty- 
two  dollars  for  his  damages,  and  also  at  the  rate  of  twenty  dollars 
per  month  for  rents  and  profits,  from  the  tenth  day  of  September, 
i897,  until  restitution  be  made,  together  with  costs:  You  are  there- 
fore commanded  to  take  with  you  the  power  of  the  county,  if  neces- 
sary, and  to  cause  the  said  Richard  Roe  to  be  forthwith  removed 
from  the  said  premises,  and  the  said  John  Doe  to  have  peaceable 
possession  thereof;  and  that  of  the  goods  and  chattels  of  the  said 
Richard  Roe  you  cause  to  be  levied  the  damages,  rents  and  profits 
aforesaid,  with  the  sum  of  seven  dollars  for  costs  and  twenty-five  cents 

1.  Minnesota.  —  Stat.  (1894),  §  6iig.  2.  Missouri.  —  Rev.    Stat.     (1899),   § 

See  also  list  of  statutes  cited  supra,     3341. 
note  I,  p.  556.  See  also  list  of  statutes  cited  supra. 

This  is  substantially  the  orm  of  writ     note  i,  p.  556. 
of   restitution   set   out   in   Minn.  Stat. 
(1894),  g  6127. 
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for  this  writ  and  your  fees  hereon,  and  that  you  return  this  writ,  with 
your  doings  thereon,  to  the  undersigned  within  twenty  days  from  the 
date  hereof. 

Given  under  my  hand  this  fifteenth  day  of  November,  iS97. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20193.* 

(Neb.  Comp.  Stat.  (1899),  §  6555.) 


SS. 


The  State  of  Nebraska,  \ 
Lancaster  County.  j 

To  any  Constable  or  Sheriff  of  Lancaster  County: 

Whereas,  in  a  certain  action  for  the  forcible  entry  and  detention 
(or  the  forcible  detention,  as  the  case  may  be)  of  the  following  described 
premises,  to  wit:  (^Here  describe  the  premises'),  lately  tried  before  me, 
wherein  yi?/««  Z>^^  was  plaintiff  dind  Richard  Roe  vidiS  defendant,  judg- 
ment was  rendered  on  the  tenth  day  of  December,  a.  d.  eighteen  hun- 
dred and  ninety-seven.,  that  the  plaintiff  have  restitution  of  said 
premises;  and  also  that  he  recover  costs  in  the  sum  of /7£/^«/>' dollars: 
You,  therefore,  are  hereby  commanded  to  cause  the  defendant  to  be 
forthwith  removed  from  said  premises,  and  the  said  plaintiff  to  have 
restitution  of  the  same;  also  that  you  levy  of  the  goods  and  chattels 
of  the  said  defendant,  and  make  the  costs  aforesaid  and  all  accruing 
costs;  and  of  this  writ  make  legal  service  and  due  return. 

Witness  my  hand  this  fourteenth  day  of  December,  a.  d.  eighteen 
hundred  and  ninety-seven. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20194.° 

(Bates'  Anno.  Stat.  Ohio  (1897),  §  6611.) 

The  State  of  Ohio,  Allen  County : 

To  any  Constable  of  Mixter  Township: 

Whereas,  in  a  certain  action  for  forcible  entry  and  detention  (or 
the  forcible  detention,  as  the  case  may  be)  of  the  following  described 
premises,  to  wit:  {^Here  describe  premises),  lately  tried  before  me, 
wherein  y^-^A/  Doe  v^diS  plaintiff  and  Richard  Roe  was  defendant,  judg- 
ment was  rendered  on  the  tenth  day  oi  December,  a.  d.  eighteen  hun- 
dred and  ninety-seven,  that  the  plaintiff  have  restitution  of  said 
premises;  and  also  that  he  recover  costs  in  the  sum  oi  fourteen  dol- 
lars: You,  therefore,  are  hereby  commanded  to  cause  the  defendant 
to  be  forthwith  removed  from  said  premises,  and  the  said  plaintiff  to 
have  restitution  of  the  same;  also  that  you  levy  of  the  goods  and 
chattels  of  the  said  defendant,  and  make  the  costs  aforesaid  and  all 
accruing  costs,  and  of  this  writ  make  legal  service  and  due  return. 

Witness  my  hand  this  fourteenth  day  of  December,  a.  d.  eighteen 
hundred  and  ninety-seven. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  2.  Ohio.  —  Bates' Anno.  Stat.  (1897), 
6555-  g66ir. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra,, 
note  I,  p.  556.  note  i,  p.  556. 
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Form  No.  2  o  1 9 5 .' 

(Okla.  Stat.  (1893),  §  4817.) 
The  Territory  of  Oklahoma^  Canadian  County, 
The  Territory  of  Oklahojna  to  any  Constable  of  Canadian  County: 

Whereas,  in  a  certain  action  for  the  forcible  entry  and  detainer 
(or  the  forcible  detention,  as  the  case  may  be)  of  the  following  described 
premises,  to  wit:  {Here  describe  premises),  lately  tried  before  me, 
^htr&m  John  Doe  was  plaintiff  and  Richard  Roe  viz.'s,  defendant,  judg- 
ment was  rendered  on  the  tenth  day  of  December,  a.  d.  eighteen  hun- 
dred and  ninety-sei'en,  that  the  plaintiff  have  restitution  of  said 
premises;  and  also  that  he  recover  costs  in  the  sum  ol  forty  dollars: 
You,  therefore,  are  hereby  commanded  to  cause  the  defendant  to  be 
forthwith  removed  from  said  premises,  and  the  said  plaintiff  to  have 
restitution  of  the  same;  also  that  you  levy  of  the  goods  and  chattels 
of  the  said  defendant,  and  make  the  costs  aforesaid  and  all  accruing 
costs,  and  of  this  writ  make  legal  service  and  due  return. 

Witness  my  hand  this  twelfth  day  of  December,  eighteen  hundred 
and  ninety-seven.  Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  201  96.'' 

(Bellinger  &  C.  Anno.  Codes  &  Stat.  Oregon  (1902),  §  5753.) 
The  State  of  Oregon,  County  of  Marion. 
To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas,  in  a  certain  action  for  the  forcible  entry  and  detainer 
(or  the  forcible  detention,  as  the  case  may  be)  of  the  following  described 
premises,  to  wit:  (^Describe  the  premises),  lately  tried  before  me, 
wherein  John  Doe  was  plaintiff  and  Richard  Roe  was  defendant,  judg- 
ment was  rendered  on  the  tenth  day  of  December,  a.  d,  eighteen  hun- 
dred and  ninety-seven,  that  the  plaintiff,  John  Doe,  have  restitution  of 
said  premises,  and  also  that  he  recover  costs  in  the  sum  oi  forty 
dollars:  In  the  name  of  the  State  of  Oregon,  you  are  therefore 
hereby  commanded  to  cause  the  defendant  to  be  forthwith  removed 
from  said  premises  and  said  plaintiff  to  have  restitution  of  the  same; 
also  that  you  levy  of  the  goods  and  chattels  of  said  defendant,  and 
make  the  costs  aforesaid  and  all  accruing  costs,  and  of  this  writ 
make  legal  service  and  due  return. 

Witness  my  hand  this  tivelfth  day  of  December,  a.  d.  eighteen 
hundred  and  ninety-seven. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  20197.* 

(R.  I.  Gen.  Laws  (1896),  c.  271,  §  6.) 
The  State  of  Rhode  Island  and  Providence  Plantations. 
Prozndence,  Sc. 

(seal)     To  the  Sheriffs  of  our  several  Counties,  or  to  their  Depu- 
ties, Greeting: 

1.  0>t/rt/5<7wa.— Stat.  (1893),  §  4817.  See  also  list  of  statutes  ch^d  supra. 
See  also  list  of  statutes  cited  supra,     note  1,  p.  556. 

note  I,  p.  556.  3.  Rhode  Island.  —  Gen.  Laws  (1896), 

2.  Oregon. — Bellinger   &   C.    Anno.     c.  271,  §  6. 

Codes  &  Stat.  (1902),  §  5753.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  556. 
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Whereas,  at  a  court  of  inquiry  of  forcible  entry  and  detainer, 
holden  at  {stating place),  in  our  county  of  Providence,  upon  the  tenth 
day  of  May,  in  the  year  196^^,  before  one  of  the  justices  of  the 
Supreme  Court,  the  jurors  impaneled  and  sworn  by  our  said  justice 
did  return  their  verdict  in  writing,  signed  by  each  of  them,  that 
John  Doe  was  upon  the  fifth  day  oi  April,  in  the  year  \f)08,  in  the 
rightful  possession  of  a  certain  messuage  or  tract  of  land  {as  in  the 
verdict  returned'),  and  that  {as  in  the  verdict^,  whereupon  it  was  con- 
sidered by  our  said  justice  that  the  said  John  Doe  should  have  resti- 
tution of  the  same,  we  command  you  that,  taking  with  you  the 
power  of  the  county,  if  necessary,  you  cause  the  said  Richard  Roe  to 
be  forthwith  removed  from  the  premises,  and  the  said  John  Doe  to 
have  peaceable  possession  of  the  same,  and  also  that  you  levy  of  the 
goods  and  chattels  and  real  estate  of  the  said  Richard  Roe  the  sum 
oi  fifty  dollars,  being  costs  taxed  against  him  on  the  trial  aforesaid, 
together  with  twenty  five  cents  more  for  this  writ,  and  also  your  own 
fees  for  levying  the  same;  and  for  want  of  such  goods  and  chattels 
or  real  estate  of  the  said  Richard  Roe  to  be  by  you  found,  you  are 
commanded  to  take  the  body  of  the  ^dXd  Richard  Roe  d^ndi  him  commit 
to  our  jail  in  {stating place),  in  the  said  county  oi  Providence,  there  to 
remain  until  he  shall  pay  the  sum  aforesaid,  together  with  all  fees 
arising  on  the  service  of  this  writ  or  until  he  is  delivered  by  order 
of  law,  and  make  return  of  this  writ  and  your  doings  thereon  within 
twenty  days  next  coming. 

Given  under  my  hand  and  seal  the  fifteenth  day  of  May,  in  the 
year  19O5. 

Edward  C.  Dubois,  Justice  of  the  Supreme  Court. 


Form  No.  20198.' 

(Tenn.  Anno.  Code  (1896),  §  5107.) 

State  of  Tennessee,  \ 
Marion  County.  \ 
To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas,  at  a  trial  of  forcible  and  unlawful  detainer  had  in  said 
county  on  the  tenth  day  of  December,  iS97,  before  Abraham  Kent,  a 
justice  of  the  peace  of  said  county,  judgment  was  given  thsit  John 
Doe  recover  from  Richard  Roe  possession  of  a  certain  tract  or  parcel 
of  land,  bounded  (or  known  and  described)  as  follows:  {insert  the 
description  as  in  the  warrant):  We  therefore  command  you,  that  you 
take  with  you  the  force  of  the  county,  if  necessary,  and  cause  the 
said  Jo'.n  Doe,  the  plaintiff  in  said  judgment,  to  have  and  be  restored 
to  the  possession  of  said  tract  or  parcel  of  land,  and  that  you  remove 
the  said  Richard  Roe,  the  defendant  in  said  judgment,  therefrom, 
and  give  the  said  plaintiff  peaceable  possession  of  said  premises,  and 
make  return  to  me  in  twenty  days  how  you  have  executed  this  writ. 

This  seventh  day  oi  November,  i897. 

Abraham  Kent,  J.  P. 

1.  Tennessee.  —  Anno.  Code  (1896),  ^  See  also  list  of  statutes  cited  supra, 
5107-  note  I,  p.  556. 
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Form  No.  201  99.1 
(Vt.  Stat.  (1894).  g  5417,  No.  18.) 

{Venue  and  address  as  in  Form  No.  19528.) 

Whereas,  John  Doe,  of  {stating  place),  at  a  court  of  inquiry  of  forci- 
ble entry  and  detainer,  held  at  {stating  place),  in  the  county  of  Chit- 
tenden, on  the  tenth  day  of  May,  a.  d.  igOS,  before  Abraham  Kent  and 
William  West,  justices  of  the  peace  in  and  for  the  county  of  Chitten- 
den, by  the  consideration  of  the  said  court  (or  before  William  West, 
one  of  the  justices,  etc.,  as  the  case  may  be)  recovered  a  judgment 
against  Richard  Roe,  of  {statifig place),  to  have  restitution  of  {Here 
describe  the  premises  as  in  the  complaint) ; 

Therefore,  by  the  authority  of  the  state  of  Vermont,  you  are  hereby 
commanded  forthwith  to  remove  the  said  Richard  Roe  from  the 
premises,  and  to  cause  the  said  John  Doe  to  have  peaceable  restitu- 
tion thereof.  You  are  also  hereby  commanded  that  of  the  goods, 
chattels  or  lands  of  the  said  Richard  Roe,  within  your  precinct,  you 
cause  to  be  levied,  and  the  same  being  disposed  of  according  to  law, 
to  be  paid  and  satisfied  to  the  sdad  John  Doe  the  sum  oi  fifty  doWdiVs, 
being  the  costs  taxed  against  the  said  Richard  Roe  for  the  said  John 
Doe  by  the  court  aforesaid,  together  with  twenty-five  cents  for  this 
writ,  and  thereof  also  satisfy  yourself  for  your  own  fees. 

Fail  not,  and  make  due  return  of  this  writ,  with  your  doings  hereon, 
within  {stating  number  of)  days  from  this  date. 

Dated  at  {stating place),  in  the  county  of  Chittenden,  the  twentieth 
day  of  May,  a.  d.  196^5. 

Abraham  Kent,  Justice  of  the  Peace. 


State  of  Wisconsin,  , 

'  ^  ss. 


Form  No.  20200.* 

(Wis.  Stat.  (1898),  §  3373.) 


County  of  Rock.       \ 
The  State  of  Wisconsin  to  the  Sheriff  or  any  Constable  of  the  County 
aforesaid : 

Whereas,  John  Doe,  plaintiff,  of  {stating  place),  in  an  action  for  an 
unlawful  or  forcible  entry  or  detainer  {ov  for  an  unlawful  detainer,  as 
the  case  may  be),  at  a  court  held  at  {stating  place),  in  the  county 
aforesaid,  on  the  tenth  day  of  December,  i897,  before  Abraham  Kent, 
a  justice  of  the  peace  in  and  for  the  county  aforesaid,  by  considera- 
tion of  the  court,  recovered  a  judgment  against  Richard  Roe,  of 
{stating  place),  to  have  restitution  of  {Here  describe  the  premises  as  in 
the  complaint); 

Therefore,  you  are  hereby  commanded  that,  taking  with  you  the 
force  of  the  county,  if  necessary,  you  cause  the  said  Richard  Roe  to 
be  immediately  removed  from  the  aforesaid  premises,  and  the  said 
John  Doe  to  have  peaceable  restitution  of  the  same.  You  are  also 
commanded  that  of  the  goods  and  chattels  of  the  said  Richard  Roe, 
within  said  county,  you  cause  to  be  levied,  and  the  same  disposed 

1.    Vermont.  —  Stat.  (1894),  §  1548.  2.    Wisconsin.  —  Stat.  (1898),  §  3373- 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  556.  note  i,  p.  556. 
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of  according  to  law,  to  be  paid  to  the  said  John  Doe,  at  the  court 
aforesaid,  together  with  twenty-five  cents  for  this  writ,  and  also  the 
sum  oi  forty  dollars  adjudged  as  aforesaid,  to  be  returned  to  the 
undersigned,  and  thereof,  together  with  this  writ,  make  due  return 
within  thirty  days  from  the  date  thereof,  according  to  law. 

Dated  this  twelfth  day  of  December^  one  thousand  eight  hundred 
and  ninety -seven.  Abraham  Kent^  Justice. 

8.  Appeal  Bond. 

a.  By  Complainant. 

Form  No.  20201 .' 
(Mo.  Rev.  Stat.  (1899),  ^  3375-) 

We,  William  West,  as  principal,  and  Samuel  Short,  as  surety,  ac" 
knowledge  ourselves  indebted  to  John  Doe  in  the  sum  oi  five  hundred 
dollars,  upon  this  condition :  That,  whereas,  Richard  Roe  has 
appealed  from  the  judgment  oi  Abraham  Kent,  a  justice  of  the  peace 
oi  Miller  county,  Missouri,  in  an  action  of  forcible  entry  and  detainer 
(or  unlawful  detainer,  as  the  case  may  be)  between  said  Richard  Roe, 
complainant,  and  said  John  Doe,  defendant:  Now,  if  the  said  Richard 
Roe  shall  prosecute  his  appeal  with  effect  and  without  delay,  pay  all 
costs  that  may  be  adjudged  against  him,  and  shall  otherwise  abide 
the  judgment  of  the  Circuit  Court  in  said  cause,  then  this  cognizance 
shall  be  void. 

Given  under  our  hands  this  tenth  day  of  May,  igOS. 

Richard  Roe. 


Attest:     Abraham  Kent,  Justice  of  the  Peace. 


Samuel  Short. 


b.  By  Defendant. 

Form  No.  20202.* 
(Ariz.  Rev.  Stat.  (1901),  §  2685.) 
The  Territory  of  Arizona,  ) 
County  oi  Fimas.  ) 

Whereas,  upon  a  writ  of  forcible  entry  (or  forcible  detainer^  in  favor 
oi  John  Doe  and  against  Richard  Roe,  tried  heiort  Abraham  Kent,  a 
justice  of  the  peace  of  Fimas  county,  a  judgment  was  rendered  in 
favor  of  the  said  John  Doe  on  the  second  day  oi  December,  a.  d.  iS97, 
and  against  the  sa.id  Richard  Roe,  from  which  the  sa.\d  Richard  Roe 
has  appealed  to  the  District  Court:  Now,  therefore,  the  said  Richard 
Roe,  and  Samuel  Short  and  William  West,  his  sureties,  covenants  that 
he  will  prosecute  his  said  appeal  with  effect  and  pay  all  costs  and 
damages  which  may  be  adjudged  against  him. 

Given  under  our  hands  \.\\\%  second  day  oi  December,  a.  d.  i897. 

Richard  Roe. 
Samuel  Short. 
William  West. 

X.Missouri.  —  Rev.    Stat.    (1899),    §  2.  Arizona.  —  Rev.     Stat.     (1901),    § 

3395.              _  2684. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  556.                       _  note  i,  p.  556. 
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Form  No.  20203.' 
(Mo.  Rev.  Stat.  (1899),  §  3376.) 

We,  John  Doe,  as  principal,  and  William  West,  as  surety,  acknowl- 
edge ourselves  indebted  to  Richard  Roe  in  the  s\im  oi  five  hundred 
dollars,  upon  this  condition:  That,  whereas,  John  Doe  has  appealed 
from  the  judgment  of  Abraham  Kent,  a  justice  of  the  peace  oi  Miller 
county,  Missouri,  in  an  action  of  forcible  entry  and  detainer  (or 
unlawful  detainer,  as  the  case  may  be)  between  the  ssad  Richard  Roe, 
complainant,  and  the  sz.\d  John  Doe,  defendant:  Now,  if  the  said 
John  Doe  ?,h3.\\  prosecute  his  appeal  with  effect  and  without  delay, 
neither  commit  nor  suffer  to  be  committed  any  waste  or  damage  on 
the  premises  whereof  restitution  is  adjudged,  and  pay  all  rents  and 
profits,  damages  and  costs  that  may  be  adjudged  against  him,  and 
shall  otherwise  abide  the  judgment  of  the  Circuit  Court  in  said  cause, 
then  this  recognizance  shall  be  void. 

Given  under  our  hands  this  tenth  day  oi  May,  ig03. 

John  Doe. 


Attest:     Abraham  Kent,  Justice  of  the  Peace. 


William  West. 


Form  No.  20204.' 
(Tex.  Rev.  Stat.  (1895),  art.  2535.) 
The  State  of  Texas,  \ 
County  of  Harris,      j 

Whereas,  upon  a  writ  of  forcible  entry  {or  forcible  detainer)  in  favor 
oi  John  ZJi'i?  against  Richard  Roe,  tried  before  Abraham  Kent,  a  justice 
of  the  peace  of  Harris  county,  a  judgment  was  rendered  in  favor  of 
the  said  John  Doe  on  the  tenth  day  of  December,  a.  d.  eighteen  hun- 
dred and  ninety-seven,  and  against  the  said  Richard  Roe,  from  which 
the  said  Richard  Roe  has  appealed  to  the  County  Court;  now,  there- 
fore, the  said  Richard  Roe,  and  Samuel  Short  and  William  West,  his 
sureties,  covenant  that  he  will  prosecute  his  said  appeal  with  effect 
and  pay  all  costs  and  damages  which  may  be  adjudged  against  him. 
Given  under  our  hands  this  twelfth  day  of  December,  a.  d.  i897. 

Richard  Roe. 
Samuel  Short. 
William  West. 

II.  CRIMINAL  PROSECUTION. 
1.  At  Common  Law.' 
a.  For  Forcible  Entry  and  Detainer  with  Expulsion  of  Occupant. 
(1)  In  General. 

1.  Missouri.  —  Rev.    Stat.    (1899),    §     oflfense  of  forcible  entry  is  Indictable  at 
3376.  common    law.     Com.    v.    Shattuck,    4 

See  also  list  of  statutes  cited  supra,  Cush.  (Mass.)  141;  Rex  v.  Wilson.  8  T. 

note  I,  p.  556.  R.  357- 

2.  Texas.  —  Rev.    Stat.    (1895),   art.  Requisites  of  Indictment  or  Information, 
2534.  Generally.  —  For  the  formal  parts  of  an 

8.   Indictable  at  Common   Law.  —  The     indictment   or   information    in   a   par- 
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ticular  jurisdiction  see  the  titles  In- 
dictments, vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9.  p.  768. 

Naked  Possession  Sufficient.  —  It  is  suf- 
ficient to  allege  the  naked  possession  of 
the  premises  in  the  prosecutor  where 
the  prosecution  is  at  common  law. 
Vanpool  V.  Com.,  13  Pa.  St.  391;  Tor- 
rence  v.  Com.,  9  Pa.  St.  184;  Burd  v. 
Com.,  6  S.  &  R.  (Pa.)  252. 

And  see  Harding's  Case,  i  Me.  22, 
where  it  is  held  that  seisin  need  not  be 
alleged. 

Forcible  Entry  —  Generally.  —  The  in- 
dictment or  information  must  show  on 
its  face  an  entry  by  force,  to  distinguish 
such  an  entry  from  a  trespass,  which 
is  merely  actionable.  State  v.  Leathers, 
31  Ark.  44;  Rex  v.  Bake,  3  Burr.  1731. 

How  Alleged.  —  Charging  the  entry  to 
have  been  unlawfully  made  with  force 
and  arms,  and  with  a  strong  hand,  is  a 
sufficient  allegation  to  constitute  the 
oflfense  a  forcible  entry.  The  words 
*'  with  a  strong  hand  "  mean  something 
more  than  a  common  trespass:  they 
imply  that  the  entry  was  accompanied 
with  that  terror  and  violence  which 
constitute  the  offense.  Com.  v.  Shat- 
tuck,  4  Cush.  (Mass.)  141. 

See  also,  to  the  same  effect,  State  v, 
Pearson,  2  N.  H.  550;  State  v.  Whit- 
field. 8  Ired.  L.  (30  N.  Car.)  315;  Rex 
V.  Wilson,  8  T.  R.  357. 

In  State  v.  Whitfield,  8  Ired.  L.  (30 
N.  Car.)  315,  the  court  said:  "Since 
Bathurst's  Case,  cited  in  Rex  v.  Storr, 
3  Burr.  1700,  and  Rex  v.  Wilson,  8  T. 
R.  357,  it  seems  to  have  been  consid- 
ered settled  that  for  a  violent  entry 
into  the  possession  of  the  house  of 
another,  laid  to  be  done  manu  forti, 
an  indictment  will  lie  at  common  law." 
But  it  has  been  held  that  the  actual 
force  which  must  appear  on  the  face  of 
the  indictment  is  not  implied  from  the 
allegation  that  the  act  was  done  vi  et 
armis.  Rex  v.  Bake,  3  Burr.  1731. 
Although  an  allegation  vi  et  armis  has 
been  held  sufficient  where  the  forcible 
entry  was  into  a  dwelling-house. 
Harding'  s  Case,  i  Me.  22;  Rex  v. 
Balhurst,  Say.  226. 

Precedents.  —  In  Harding's  Case,  i 
Me.  22,  the  defendant  was  indicted  for 
that  he,  "  with  force  and  arms,  to  wit, 
with  an  axe  and  auger,  unlawfully, 
violently,  forcibly,  injuriously  and  with 
a  strong  hand  did  enter  into  the 
dwelling-house  of  Joseph  Gate,  in  said 
Portland,  and  in  his  actual  and  ex- 
clusive possession  and  occupation  with 
his  family;  and   the  said  Harding  did 


then  and  there  unlawfully,  violently, 
forcibly,  injuriously  and  with  a  strong 
hand  bore  into  said  dwelling-house 
with  said  auger,  and  cut  away  a  part 
of  said  house,  and  stove  in  the  doors 
and  windows  thereof  with  said  axe, 
said  Joseph's  wife  and  children  being 
in  said  house,  thereby  putting  them  in 
fear  of  their  lives,"  etc. 

A  verdict  of  conviction  being  found 
against  the  defendant,  he  moved  that 
judgment  be  arrested  for  the  following 
reasons: 

"  I.  That  the  allegations  contained 
in  said  indictment  do  not  amount  to 
any  criminal  offense,  either  at  com- 
mon law  or  by  statute. 

2.  That  the  indictment  contains  no 
allegation  that  Joseph  Gate  was  seised 
of  the  said  dwelling-house,  or  of  the 
land  whereon  the  same  stands,  at  the 
time  of  the  alleged  forcible  entry;  nor 
does  it  allege  who  was  seised  of  the 
same;  neither  does  it  appear  but  that 
Harding  was  himself  seised  of  the 
freehold. 

3.  That  there  is  no  allegation  in  said 
indictment  of  any  seisin  of  the  said 
dwelling-house  or  of  the  land  whereon 
the  same  stands;  neither  is  there  any 
averment  in  said  indictment  that  said 
Gate  was  either  lawfully  or  peaceably 
in  possession  of  said  dwelling-house  at 
the  time  of  the  alleged  forcible  entry 
into  the  same;  nor  does  it  appear  from 
any  allegation  in  said  indictment  but 
that  said  Gate  was  in  possession  of  said 
dwelling-house  by  force  and  by  wrong, 
which  force  it  was  lawful  for  said 
Harding  to  repel  with  force." 

The  motion  to  arrest  was  overruled. 

In  State  v.  Whitfield,  8  Ired.  L.  (30 
N.  Car.)  315,  the  defendant  was  con- 
victed upon  an  indictment  which 
charged  in  substance  that  he  and 
another  unlawfully,  forcibly,  injuri- 
ously, and  with  strong  hand,  did  break 
and  enter  into  a  certain  kitchen  of  J. 
D.,  he,  the  said  J.  D.,  being  then  and 
there  in  peaceable  and  quiet  posses- 
sion of  the  same,  and,  having  so  as 
aforesaid  broken  and  entered  into  the 
said  kitchen,  then  and  there  being  in 
the  actual  possession  of  the  said  J.  D., 
unlawfully,  forcibly,  injuriously,  and 
with  strong  hand,  did  then  and  there 
continue  and  remain  for  one  day,  the 
said  J.  D.  being  then  and  there  actually 
present  and  forbidding  them  so  to  do. 
The  indictment  concluded  at  common 
law.  A  judgment  for  the  state  was  ar- 
rested, but  on  appeal  it  was  held  that 
it  was  erroneous  to  arrest  the  judgment. 
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Form  No  20205 .' 

(3  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.),ii36^.) 
{Commeticement  as  in  Form  No.  10678)  that  John  Doe,  late  of  {stating 
place),  laborer,  and  Richard  Roe,  late  of  {stating  place),  laborer,  together 
with  divers  other  evil  disposed  persons,  and  the  disturbers  of  the  peace 
of  our  said  lord  the  king,  to  the  number  of  six  and  more,  whose  names 
to  the  jurors  aforesaid  are  as  yet  unknown,  on  {stating  time),  with  force 
and  arms,  and  with  a  strong  hand,  unlawfully,  violently,  forcibly 
and  injuriously  did  enter  into  {state  the  premises  according  to  the  fact), 
then  and  there  being  in  the  peaceable  possession  of  one  Samuel  Short, 
and  situate  and  being  in  the  parish  aforesaid,  in  the  county  afore- 
said; and  that  the  sa.\d  John  Doe  and  Richard  Roe,  together  with  the 
said  other  evil  disposed  persons,  then  and  there,  with  force  and  arms, 
and  with  a  strong  hand,  unlawfully,  violently,  forcibly  and  injuri- 
ously did  expel,  amove  and  put  out  the  said  Samuel  Short  from  the 
possession  of  the  said  premises,  with  the  appurtenances,  and  the 
said  Samuel  Short  so  as  aforesaid  expelled,  amoved  and  put  out 
from  the  possession  of  the  same  with  force  and  arms,  and  with  a 
strong  hand,  unlawfully,  violently,  forcibly  and  injuriously  have  kept 
out  from  the  day  and  year  aforesaid,  until  the  taking  of  this  inqui- 
sition, and  still  do  keep  out,  and  other  wrongs  to  the  said  Samuel 
Short  then  and  there  did,  to  the  great  damage  of  the  said  Samuel 
Short  and  against  the  peace  {cottcluding  as  in  Form  No.  10678). 

(2)  Where  Premises  are  Parcel  of  a  Dwelling-house. 

Form  No.  20206.' 

(3  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  iiibb.) 

{Commencement  as  in  Form  No.  10678)  that  John  Doe,  late  of  {stating 
place),  laborer,  Richard  Roe,  late  of  {stating  place),  laborer,  together 
with  divers  other  evil  disposed  persons  and  disturbers  of  the  peace  of 
our  said  lord  the  king,  to  the  number  of  ten  and  more,  whose  names  to 
the  jurors  aforesaid  are  as  yet  unknown,  on  {stating  time),  with  force  and 
arms,  and  with  a  strong  hand,  at  {stating place)  aforesaid,  into  one  shop, 
one  warehouse  and  one  stable,  being  parcel  of  the  dwelling-house  of 
Susan  Short,  7vidow,  there  situate,  unlawfully,  violently,  forcibly  and 
injuriously  did  enter  the  said  shop,  warehouse  and  stable,  then  and 
there  being  in  the  peaceable  possession  of  one  William  West,  and  situate 
and  being  in  the  parish  aforesaid,  in  the  county  aforesaid,  and  him, 
the  said  William  West,  from  the  possession  of  the  same  premises, 
with  force  and  arms,  and  with  a  strong  hand,  then  and  there  unlaw- 
fully, violently,  forcibly  and  injuriously  did  expel,  put  out  and 
remove,  and  him,  the  said  William  West,  so  as  aforesaid  expelled,  put 
out  and  removed  from  the  possession  of  the  said  premises  on  the 
day  and  year  above  mentioned,  and  continually  afterwards,  until 
the  day  of  taking  this  inquisition,  with  force  and  arms,  and  with  a 
strong  hand,  at  {stating  place)  aforesaid,  did  unlawfully,  violently, 

1.  See,  generally,  supra,  note  3,  p.  585. 
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forcibly  and  injuriously  keep  out,  and  still  do  keep  out,  and  other 
wrongs  to  the  said  William  West  then  and  there  did,  to  the  great 
damage  of  the  said  William  Wesl,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 

b.  For  Entering  a  Public  House  and  Making  a  Noise  Therein  and 
Threatening  Bodily  Harm  to  the  Owner  Thereof. 

Form  No.  20207.' 

(3  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  Ii36i5.) 

{Comfnencement  as  in  Form  No.  10678)  that  yo^n  Doe,  late  of  {stating 
place),  laborer,  being  an  evil  disposed  person,  and  of  a  furious,  quarrel- 
some and  turbulent  disposition,  on  {stating  time),  that  is  to  say,  about 
the  hour  of  eight  in  the  night  of  the  same  day,  with  force  and  arms,  at 
{stating  place)  aforesaid,  unlawfully  did  enter  into  the  dwelling-house 
of  one  William  West  there  situate  (the  same  being  a  public  victual- 
ing house,  and  in  which  divers  liege  subjects  of  our  said  lord  the 
king  were  then  and  there  peaceably  met  and  assembled),  with  inten- 
tion to  disturb  the  peace  of  our  said  lord  the  king,  and  that  he,  the 
said  John  Doe,  so  being  in  the  said  dwelling-house,  did  then  and  there 
unlawfully,  wilfully,  injuriously  and  obstinately  remain  there  for  a 
long  space  of  time,  that  is  to  say,  for  the  space  of  one  hour  and  more, 
without  the  license  and  against  the  will  of  the  said  William  West,  and 
did  then  and  there  unlawfully,  obstinately  and  injuriously  refuse  to 
depart  and  go  away  from  and  out  of  the  said  dwelling-house,  upon 
the  reasonable  request  of  William  West,  then  and  there  made  to  him 
for  that  purpose;  and  that  the  said  John  Doe  did  then  and  there 
unlawfully,  vehemently  and  turbulently  menace  and  threaten  great 
bodily  hurt  to  the  said  William  West,  then  and  there  being  in  the 
said  dwelling-house,  and  did  then  and  there  make  a  great  noise,  in 
disturbance  of  the  peace  of  our  said  lord  the  king,  and  greatly  mis- 
behave himself  in  the  same  dwelling-house,  and  other  wrongs  to  the 
said  William  West  then  and  there  did,  to  the  great  damage  of  the 
said  William  West,  to  the  great  terror  of  the  said  liege  subjects,  in 
violation  of  the  good  rule  and  order  observed  by  the  said  William 
West  within  the  said  dwelling-house,  to  the  evil  example  {concluding 
as  in  Form  No.  10678). 

2.  Under  Statute, 
a.  English.' 

1.  See,  generally,  supra,  note  3,  p.  etc.,  was  seised  in  his  demesne  as  of 
585.  fee,  of  and  in  a  certain  messuaf,  with 

2.  The  English  stattites  are  in  force  in  the  appurtenances  there  situate  and 
Pennsylvania.  Vanpool  v.  Com.,  13  being,  and  the  ssdd  John  Doe,  being  so 
Pa.  St.  391;  Torrence  v.  Com.,  9  Pa.  seised  thereof  as  aforesaid,  j^iV^ar^/i^t^ir, 
St   184.  late   of   the   parish    aforesaid,    in    the 

Precedent.  —  In  Whar.  Prec.  Ind.  &  county  aforesaid,  laborer,  afterwards, 
PI.  (1857),  p.  306,  an  indictment  for  to  wit,  on  the  day  and  year  last  afore- 
forcible  entry  upon  a  freehold  under  said,  in  the  parish  aforesaid,  in  the 
the  statute  of  5  Rich.  II,  c.  8,  is  as  fol-  county  aforesaid,  into  the  said  mes- 
lows:  suage    and    appurtenances    aforesaid, 

"That  one_/oA«Z?<7^,  etc.,  at,  etc.,  on,  with  force  and  arms  and  with  strong 
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(1)  For  Forcible  Entry  and  Detainer  of  Freehold. 

Form  No.  20208.' 

(3  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  1136^.) 
{Commencement  as  in  Form  No.  10678)  that  John  Doe,  late  of  (stating 
place),  laborer,  and  Richard  Roe,  late  of  {stating place),  laboter,  together 
with  divers  other  evil  disposed  persons  and  disturbers  of  the  peace  of 
our  said  lord  the  king  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  on  {stating  time),  with  force  and  arms,  and  with  a  strong 
hand,  did  enter  into  {Here  state  the  premises  according  to  the  fact),  and 
then  and  there  being  the  freehold  of  William  West,  and  then  being  in 
the  tenure  and  occupation  of  one  Samuel  Short,  and  did  then  and  there, 
with  force  and  arms,  unlawfully,  with  a  strong  hand,  and  without 
judgment  recovered,  disseise  the  said  William  West  and  expel  and 
eject  the  said  Samuel  Short  from  his  possession  of  the  same,  and  with 
force  and  arms,  unlawfully  and  with  a  strong  hand,  from  the  day 
and  year  aforesaid  until  the  taking  of  this  inquisition,  have  kept  out 
and  still  do  keep  out  the  said  William  West  so  disseised  as  aforesaid, 
and  the  said  Samuel  Short  so  ejected  and  expelled  as  aforesaid  from 
the  said  premises,  with  the  appurtenances,  against  the  form  of  the 
statute  in  that  case  made  and  provided,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dignity. 

(2)  For  Forcible  Entry  and  Detainer  of  Leasehold.* 

hand,  unlawfully  did  enter,  and  the  said  described,  for  a  certain  term  of  years, 

John  Doe  from  the  peaceable  possession  whereof  divers,  to  wit,  t7vo  years  were 

of  the  said  messuage,  with  the  appurte-  then  to  come  and  are  still  unexpired; 

nances  aforesaid,  then  and  there  with  and  that  the  said  i?zV/iar^  AV^  being  so 

force  of  arms  and   with  strong  hand,  possessed    thereof,  the  saidy^//«    Doe, 

unlawfully  did  expel  and  put  out,  and  afterwards,  to  wit,  on  the  day  and  year 

the  sa\d  John  Doe  from   the  possession  aforesaid,  at  the  county  and  within  the 

thereof  so  as  aforesaid  with  force  and  jurisdiction    aforesaid,    into    the    said 

arms  and  with  strong  hand,  being  un-  messuage,  tenement,  premises  and  ap- 

lawfully  expelled  and  put  out,  the  said  purtenances,   as  aforesaid,    with    force 

Richard  Roe  from  the  aforesaid  third  and  arms  and  with  a  strong  hand,  un- 

day  of  August,  in  the   year   aforesaid,  lawfully  did  enter,  and  the  said  Rich- 

until  the  day  of  the  taking  of  this  in-  arci  Hoe  irom  the  peaceable  possession 

quisition,    from  the  possession   of   the  of  the  said  messuage,  tenement,  premi- 

siid  messuage,  with  the  appurtenances  ses    and   appurtenances,  as  aforesaid, 

aforesaid,    with    force    and    arms   and  then  and  there,  with    force  and    arms 

with  strong  hand,  unlawfully  and  in-  and  with  a  strong  hand,  unlawfully  did 

juriously  then  and  there  did  keep  out,  expel  and  put  out;  and  the  said  Rich- 

and  still  doth    keep  out,    to  the  great  ar*/ i?iJ^  from  the  possession  thereof  so 

damage   of  the  sa.\di  John  Doe;  against  as  aforesaid,  with  force  and  arms  and 

etc.,  and  against,  etc."  with    strong    hand,    being    unlawfully 

1.  See,  generally,  supra,  note  2,  p.  expelled  and  put  out,  from  the  day  and 
588.  year  aforesaid  until  the  taking  of  this 

2.  Precedent.  —  In  Whar.  Prec.  Ind.  inquisition,  from  the  possession  of  the 
&  PI.  (1857),  p.  307,  an  indictment  for  said  messuage,  tenement,  premises  and 
forcible  entry  upon  a  leasehold  is  set  appurtenances,  with  force  and  arms 
out  as  follows:  and  with  strong  hand,  unlawfully  and 

'' Thdi\.\hesa.\ARichard Roe,on(stating  injuriously  then  and  there  did  keep 
time),  at  {stating  place),  was  possessed  out,  and  still  does  keep  out,  to  the 
of  the  said  messuage,  tenement,  premi-  great  damage  of  the  said  Richard  Roe, 
ses  and  appurtenances,  as  hereinbefore     contrary,  etc.,  and  against,  etc." 
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Form  No.  20209.' 

(3  Chit.  Crim.  L.  (sih  Am.  from  2d  Lond.  ed.)  Wi^b.) 
(Commencement  as  in  Form  No.  10678)  that  yo/in  Doe,  late  of  (stating 
place),  laborer,  on  (^stating  time),  and  before  and  at  the  time  of  commit- 
ting of  the  offense  hereinafter  mentioned,  was  possessed  of  a  certain 
messuage,  with  the  appurtenances,  situated,  lying  and  being  in  (^stat- 
ing place)  aforesaid,  for  a  certain  term  of  years,  then  and  still  to  come 
and  unexpired,  and  being  so  possessed  thereof,  one  lVillia?n  West, 
late  of  (^stating  place),  afterwards,  to  wit,  on  the  said  (stating  titne), 
into  the  same  messuage,  with  the  appurtenances  aforesaid,  in  (stating 
place),  with  force  and  arms,  and  with  strong  hand,  unlawfully  did 
enter,  and  the  said  Samuel  Short  from  the  peaceable  possession  of 
the  said  messuage,  with  the  appurtenances  aforesaid,  then  and  there, 
with  force  and  arms,  and  with  strong  hand,  unlawfully  did  expel  and 
put  out,  and  the  said  Samuel  Short  from  the  possession  thereof  so  as 
aforesaid,  with  force  and  arms,  and  with  strong  hand,  being  unlaw- 
fully expelled  and  put  out,  the  said  William  West  him,  the  said 
Samuel  Short,  from  the  aforesaid  (stating  time)  until  the  day  of  the 
taking  of  this  inquisition,  from  the  possession  of  the  said  messuage, 
with  the  appurtenances  aforesaid,  with  force  and  arms,  and  with 
strong  hand,  unlawfully  and  injuriously  then  and  there  did  keep  out, 
and  doth  still  keep  out,  to  the  great  damage  of  the  said  Samuel 
Short,  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity,  and  against  the  form  of  the  statutes  in  that  case  rnade  and 
provided. 

b.  State." 

(1)  For  Forcible  Entry. 

Form  No.  2  o  2 1  o  .^ 

(Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there,  with  menaces,  force  and  arms,  and  without  authority 

1.  See,  generally,  supra,  note  2,   p.  Tennessee.  —  Anno.    Code   (1896),   §§ 
58S.  6521;  6522. 

2.  Statutes  relating  to  criminal  prose-  Utah.  —  Rev.  Stat.  (1898),  §  4313. 
cutions  for  forcible  entry  and  detainer  Requisites  of  Indictment  or  Information, 
exist  as  follows:  Generally.  —  For  the  formal  parts  of  an 

Arizona.  — Pen.  Code  (1901),  §  393.  indictment  in  a  particular  jurisdiction 

California.  —  Pen.     Code    (1901),    §  see  the  titles  Indictments,  vol.  9,  p. 

418.  615;  Informations  IN  Criminal  Cases, 

Florida.  —  Rev.  Stat.  (1892),  §  2524.  vol.  9.  p.  768. 

Georgia.  —  3  Code  (1895),  §  338  et  seq.  Means  Constituting  Force.  —  Under  a 

Idaho.  —  Pen.  Code  (1901).  §  4783.  statute  making  any   person,  guilty  of 

Indiana.  —  Horner's    Stat.    (1901),   §  using  any  force  or  violence  in  entering 

1972.  upon  and  detaining  any  lands  or  other 

Minnesota.  —  Stat.  (1894),  §  6108.  possessions  of  another,  guilty  of  a  mis- 

Moniana.  —  Pen.  Code  (1895),  §  756.  demeanor,  it  is  sufficient  to  allege  gen- 

NewYork. —  Cook's  Pen.  Code  (1901),  erally  that   the   defendant   used   force 

§  465.  and    violence    in    the    entry    without 

North  Carolina.  — Code  (1883),  §  1028.  specifying  the  particular  acts  or  means 

North  Dakota.  —  Rev.    Codes  (1895),  which  constituted  such  force  and  vio- 

S  7355.  lence.      People    v.    Farrell,    (Supreme 

Oklahoma.  — 'SiX.^I.  (1893),  ^  2299.  Ct.  Gen.  T.),  28  N.  Y.  St.  Rep.  43- 

Pennsylvania.  —  Bright.    Purd.    Dig.  3.  Indiana.  —  Horner's  Stat.  (1901),  § 

(1894),  p.  505.  ti^  205,  206.  1972. 

South  Dakota,  —  Stat.  (1901),  §  7956.  See  supra,  note  2,  this  page. 
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of  law,  with  clubs  and  other  offensive  weapons,  unlawfully,  violently, 
forcibly,  injuriously,  and  with  a  strong  hand,  enter  and  take  posses- 
sion of  a  certain  dwelling-house,  situate  in  said  county,  of  which  one 
Richard  Roe  was  then  and  there  in  lawful  possession,  contrary  to 
{concluding  as  in  Form  No.  10692). 

(2)  For  Forcible  Detainer.^ 

Form  No.  2021 1  .* 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there,  with  menaces,  force  and  arms,  and  without  authority 
of  law,  with  clubs  and  other  offensive  weapons,  unlawfully,  violently, 
forcibly,  injuriously,  and  with  a  strong  hand,  \ie&])  John  £>oe  out  of 
the  possession  of  a  certain  dwelling-house,  situate  in  said  county,  of 
which  said  John  Roe  was  then  and  there,  and  now  is,  the  owner,  and 
entitled  to  the  possession;  and  the  s?i\d  Richard  Roe  6.16.  then  and 
there  violently,  with  menaces,  force  and  arms,  and  without  authority 
of  law,  and  with  a  strong  hand,  forcibly  keep,  and  still  keeps,  unlaw- 
fully and  by  the  means  aforesaid,  the  possession  of  said  dwelling- 
house,  contrary  to  {concluding  as  in  Form  No.  10692). 

(3)  For  Forcible  Entry  and  Detainer. 

Form  No.  20212.' 

(Precedent  in  State  v.  Robbins,  123  N.  Car.  731.)* 
[(  Venue  and  title  of  court  as  in  Form  No.  lOHll.^^ 
The  jurors  for  the  state  on  their  oath  present:  That  George  Rob- 

1.  Beqaisites  of  Indictment  or  Informa-  late  of  the  county  of  Randolph,  on  the 
tion,  Generally.  —  See  supra,  note  2,  p.  first  Aay  oi  November,  1897,  at  and  in 
590.  the  said  county,  with  force  and  arms, 

"  Dwelling-honse."  —  Where   it   is   al-  and  with  a  strong  hand,   unlawfully, 

leged    that    there    was    a    forcible    de-  violently,  forcibly  and   injuriously  did 

tention    of    a    "dwelling-house,"    the  enter  into  and  upon  the  premises,  viz., 

indictment  sufficiently  shows  a  forcible  of  Betsy  Black,   the  same    being  then 

detention    of   the   lands    on    which    it  and  there  in  the  peaceable  possession 

stands.     Endsley  v.  State,  76  Ind.  467.  of   Betsy   Black,    and    that    the   above 

2.  Indiana. —  Horner's  Stat.  (1901),  §  named  defendants,  with  force  and 
1972.  arms,  and  with  a  strong  hand,  unlaw- 

See  supra,  note  i,  this  page.  fully,    violently,    forcibly   and    injuri- 

This  is  substantially  like  the  form  of  ously,  after  so  entering  as  aforesaid, 

information  of  forcible  detainer  in  the  did    remain   upon    the   said    premises, 

case  of  Endsley  v.  State,  76  Ind.  467.  committing  the  acts  following,  that  is 

A  motion  to  quash  the  information  in  to   say,    cursing,    declaring    that   they 

that  case  was  overruled.  would    take    possession,    having    axes 

3.  North  Carolina.  —  Code  (1883),  §  and  clubs.  She,  the  saXd  Betsy  Black, 
1028.  being  then  and  there  personally  present. 

See  supra,  note  X,  this  page.  and  forbidding  the  said  defendants  to 

4.  The  indictment  consisted  of  two  enter  and  remain  as  aforesaid,  to  the 
counts,  the  first  of  which  is  set  out  in  great  damage  of  her,  the  said  Betsy 
the  text,  A  motion  to  quash  the  in-  Black,  and  to  the  evil  example  of  all 
dictment  because  the  counts  were  re-  others  in  like  cases  offending,  and 
pugnant  to  each  other  was  overruled.  against  the  peace  and  dignity  of  the 

Second  Count.  —  The  second  count  was     state, 
as  follows:  Holton,  Solicitor  " 

"And  the  jurors  for  the  state  upon  5.  The  matter  to  be  supplied  within 
their  oaths  present:  That  Georoe  Rob-  [  ]  will  not  be  found  in  the  reported 
bins,  Allen  Robbins  and  William  Hunt,     case. 
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bins,  Allen  Robbins  and  William  Hunt,  late  of  the  county  of  Randolph, 
on  the  1st  day  of  November,  iS97,  at  and  in  the  said  county,  with 
force  and  arms,  and  with  a  strong  hand,  unlawfully,  violently,  forci- 
bly and  injuriously,  did  enter  into  and  upon  the  premises,  viz.,  of 
Caroline  Haroldson,  the  same  being  then  and  there  in  the  peaceable 
possession  of  one  Caroline  Haroldson,  and  that  the  above  named 
defendants,  with  force  and  arms,  and  with  a  strong  hand,  unlawfully, 
violently,  forcibly  and  injuriously,  after  so  entering  as  aforesaid,  did 
remain  on  the  said  premises,  committing  the  acts  following,  that  is 
to  say,  cursing,  swearing  and  threatening  to  tear  down  the  house  of 
said  Caroline  Haroldson,  being  armed  with  an  axe;  she,  the  said 
Caroline  Haroldson,  being  then  and  there  personally  present  and  for- 
bidding the  said  defendants  to  enter  and  remain  as  aforesaid,  to  the 
great  damage  of  her,  the  aforesaid  Caroline  Haroldson,  and  to  the  evil 
example  of  all  others  in  like  cases  offending,  and  against  the  peace 
and  dignity  of  the  state. 

Holton^  Solicitor. 
{Indorsements^ 


UNNATURAL  CRIME. 

See  the  title  CRIME  AGAINST  NATURE,  vol.  5,  p.  921. 
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FOODS. 

I.  Civil  action  to  recover  damages  for  Deuvering  adul- 
terated MILK  TO  PLAINTIFF,  593. 
II.  CRIMINAL  PROCEEDINGS,  595. 
1.   For  Adulterating,  595. 

a.  Food,  595. 

b.  Liquor,  595. 

c.  Medicine,  596. 
8.  For  Selling,  596. 

a.  Bread  Mixed  with  Alum,  596. 

b.  Adulterated  Butter,  597. 

c.  Adulterated  Liquor,  598. 

d.  Adulterated  or  Impure  Milk,  598. 

e.  Diseased  and  Unwholesome  Meat,  599. 

3.  For  Having  in  Possession  with  Intent  to  Sell,  600. 

a.  Diseased  or  Unwholesome  Meat,  600. 

b.  Adulterated  or  Impure  Milk,  601. 

4.  For  Supplying  a  Hospital  with  Unwholesome  Food,  602. 

CROSS-REFEREXCES. 

For  Forms  in  Proceedings  relating  to  the  Sale  of  Oleomargarine,  see  the 
title  OLEOMARGARINE,  vol.  13,  p.  342. 

I.  CIVIL  ACTION  TO  RECOVER  DAMAGES  FOR  DEUVERING 
ADULTERATED  MILK  TO  PLAINTIFF. 

Form  No.  20213. 
(Precedent  in  Stranahan  Bros.  Catering  Co.  v.  Coit,  55  Ohio  St.  398.)' 

[(^Commencement  as  in  Form  No.  5929.^]^ 

Plaintiff  is  a  corporation  duly  organized  and  doing  business,  with 
its  principal  office  in  Cleveland,  Ohio;  that  said  plaintiff  is  engaged  in 
the  business  of  bakers  and  general  caterers  in  the  city  of  Cleveland, 
Ohio,  and  also  in  the  manufacture  of  butter,  cheese  and  candies,  and 
other  confectionery;  that  in  said  business  and  each  of  its  branches 
it  requires,  needs  and  uses  large  quantities  of  pure  milk  and  cream, 
butter  and  cheese,  and  ships  large  quantities  of  butter  and  cheese 

1.  This  complaint  was  held  sufficient.     [  ]  will  not  be  found  in  the  reported 

2.  The  matter  to  be  supplieU  within     case. 
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into  the  general  market.  That  as  a  part  of  its  said  business  it  runs 
a  butter  and  cheese  factory  at  Mantua,  Ohio,  where  it  purchases  from 
its  patrons  and  receives  a  large  amount  of  milk  to  be  in  part  manu- 
factured into  butter  and  cheese,  and  in  part  shipped  to  principal 
places  of  business,  and  in  part  skimmed  and  the  cream  therefrom 
sent  to  it  at  its  said  place  of  business  in  Cleveland,  to  be  used  in  its 
said  business  as  aforesaid. 

That  defendant, /^ra«/^  i?.  Coit,  was  one  of  plaintiff's  patrons,  and 
furnished  large  quantities  of  milk  delivered  at  its  factory  at  Mantua, 
Ohio.  That  said  defendant  promised  and  agreed,  at  the  time  of 
bringing  first  his  milk  to  plaintiff's  said  factory,  to  bring  nothing  but 
milk  of  first  class  or  superior  quality;  that  he  brought  milk  to  said 
factory  from  December  H,  iS91,  to  November  21,  iS92,  and  in  all  about 
120,000  pounds,  and  received  therefor  the  price  of  a  superior  quality 
of  milk,  to  wit,  about  ^1,150;  but  that  said  defendant,  Coit,  instead 
of  bringing  first-class  milk,  or  milk  of  a  superior  quality,  during  all  of 
said  time  furnished  plaintiff,  at  its  said  factory,  milk  adulterated 
with  water,  only  about  two-thirds  of  which  was  milk  and  one-third 
water,  and  made  foul  by  stale,  filthy  and  impure  water,  well  knowing 
at  said  time  it  was  to  be  placed  with  and  mixed  with  the  other  milk 
of  said  factory,  and  knowing  it  was  to  be  used  in  plaintiff's  business 
as  aforesaid.  That  the  entire  amount  of  milk  received  and  used  at 
said  factory,  as  said  defendant  well  knew,  amounted  to  about  1,000 
pounds  daily,  upon  the  average. 

By  reason  of  said  adulterated  milk  furnished  by  said  defendant 
the  product  of  said  factory  was  greatly  lessened  and  damaged; 
that  the  butter  and  cheese  manufactured  therefrom,  and  the  milk 
with  which  said  adulterated  milk  furnished  by  defendant  was  mixed 
were  poor  and  of  an  inferior  quality,  and  soon  became  unfit  for  use 
or  for  the  trade,  except  as  second  or  third  class  or  very  inferior 
quality,  and  many  times  became  wholly  worthless.  That  large  quan- 
tities of  cream  from  said  factory,  which  otherwise  would  have 
remained  good,  sweet  and  wholesome,  became  thereby  sour,  tainted 
and  unfit  for  use  and  entirely  worthless,  and  the  business  of  plaintiff 
greatly  injured  thereby,  the  said  defendant  well  knowing  the  uses  to 
which  the  milk  and  cream  from  said  factory  would  be  put,  and  that 
plaintiff's  business,  in  a  great  measure,  depended  thereon;  and 
defendant  knew  that  plaintiff's  said  business  depended  upon  the 
absolute  purity  of  the  milk  from  said  factory. 

Yet  defendant  continued  thus  to  send  impure,  unwholesome,  foul 
and  adulterated  milk  to  said  factory,  knowing  the  same  to  be  adulte- 
rated and  palming  off  upon  plaintiff  for  pure  milk,  milk  that  had 
been  watered  and  adulterated,  and  to  the  damage  of  plaintiff  as  set 
forth  herein,  in  the  .sum  and  to  the  amount  of  (^,000)  four  thousand 
dollars. 

Wherefore  plaintiff  prays  judgment  against  said  defendant  for  said 
sum  of  %Jf,000  with  interest  thereon  from  November  21,  i892. 

[^Signature  and  verification  as  in  Form  No.  6929. ^Y 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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II.  CRIMINAL  PROCEEDINGS.! 

1.  For  Adulterating. 

a.  Food. 

Form  No.  20214.' 

(^Commencing  as  in  Form  No.  10691^  and  continuing  do7vn  to  *)  unlaw- 
fully and  fraudulently  did  adulterate,  for  the  purpose  of  sale,  a  certain 
quantity  of  bread  (^or  other  substance,  as  the  case  may  be'),  intended  for 
food,  with  a  certain  poisonous  substance,  to  wit,  {specifying  it),  con- 
trary {concluding  as  in  Form  No.  10691). 

Form  No.  2  0  2  i  5  .^ 

(Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)  unlaw- 
fully and  fraudulently  did  adulterate  a  certain  substance,  intended 
for  food  {Here  specify  the  food  substance  adulterated),  with  a  certain 
substance  injurious  to  health,  to  wit,  a  certain  substance  called  chro- 
mate  of  lead,  with  the  intent  of  him,  the  ^•dixd  John  Doe,  and  for  the 
purpose  of  then  and  there  selling  for  food  the  said  {specifying  the  sub- 
stance) so  adulterated  as  aforesaid,  he,  the  ssad  John  Doe,  then  and 
there  well  knowing  said  chromate  of  lead  to  be  injurious  to  health, 
against  {concluding  as  in  Form  No.  10699). 

b.  Liquor. 

Form  No.  20216.* 

(Commencing  as  in  Form  No.  10691,  a?td continuing  down  to*)  unlaw- 
fully did  adulterate,  for  the  purpose  of  sale,  a  certain  liquor,  to  wit, 
(specifying  it),  then  and  there  intended  for  drink,  with  (specifying  the 
poisonous  substance),  a  substance  poisonous  and  injurious  to  health, 
contrary  (concludijig  as  in  Form  No.  10691). 

Form  No.  20217.* 

(Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there  unlawfully  adulterate  certain  spirituous  (or  malt,  or 
as  the  case  may  be)  liquor,  to  wit,  (specifying  it),  by  then  and  there 
mixing  with  said  liquor  a  certain  deleterious  substance,  to  wit, 
(specifying  it),  contrary  (concluding  as  in  Form  No.  10692). 

1    Requisites  of  Indictment,  Information  2.  Illinois. —Si&rr  &  C.  Anno.  Stat, 

or  Criminal  Complaint.Generally— For  the  (1896),  c.  38,  par.  12  f/ j^-?. 

formal  parts  of  an  indictment,  informa-  3.  Massachusetts. —Rev.  Laws  (1902), 

tion  or  criminal  complaint  in  a  particu-  c.  75-  §  16  ^/ j^<7.           .     _      .            „ 

lar  jurisdiction  see  the  titles  Criminal  4.  Illinois. —Sl^rr  &  C.  Anno.  Stat. 

Complaints,    vol.    5,    P-    93o;    Indict-  (1896)  c   38,  par  33. 

MENTS,  vol.  9,  p.  615;  Informations  IN  5.  Indiana.  —  Homer  s    Stat.   (1901), 

Criminal  Cases,  vol.  9,  p.  7^8.  §  2073. 
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c.  Medicine. 

Form  No.  20218.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  fraudu- 
lently did  adulterate,  for  the  purpose  of  sale,  a  certain  drug  (or 
medicine),  to  wit,  {naming  it),  contrary  {concluding  as  in  Form  No. 
10691). 

Form  No.  20219.' 

{Commencing  as  in  Form  No.  10100,  and  continuing  down  to  *)  unlaw- 
fully and  fraudulently  did  adulterate,  for  the  purpose  of  sale,  a  certain 
drug  (or  medicine),  to  wit,  {specifying  it),  in  such  a  manner  as  to  ren- 
der the  said  drug  (or  medicine)  then  and  there  injurious  to  health, 
against  {concluding  as  in  Form  No.  10100). 


2.  Fop  Selling.^ 
a.  Bread  Mixed  with  Alum. 

Form  No.  20220. 

(2  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  559.) 

{Commencement  as  in   Form   No.    10618)   that  John  Doe,   late  ot 
{stating place),  yeoman,  for  the  space  of  six  months  now  last  past,  at 


1.  Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  26. 

2.  Michigan.— Com^.  Stat.  (1897),  §§ 
5313,  11406. 

3.  Reqaisites  of  Indictment,  Information 
or  Criminal  Complaint,  Generally.  —  For 
the  formal  parts  of  an  indictment, 
information  or  criminal  complaint  in  a 
particular  jurisdiction  see  the  titles 
Criminal  Complaints,  vol.  5,  p.  930; 
Indictments,  vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768. 

Charge  in  the  Words  of  the  Statute.  — 
To  charge  the  offense  of  selling  adulter- 
ated food  in  the  words  of  the  statute 
denouncing  the  offense  is  sufficient. 
State  V.  Snow,  81  Iowa  642;  People  v. 
West,  106  N.  Y.  293,  Sanchez  v.  State, 
27  Tex.  App.  14. 

Sabstanee  Adulterated. —  Where  the 
defendant  is  charged  with  selling  an 
adulterated  article  of  food,  the  indict- 
ment should  describe  with  certainty 
the  substance  alleged  to  have  been 
adulterated.  Com.  v.  Chase,  125  Mass. 
202 

Defendant's  Knowledge  of  Adulteration. 
—  The  general  rule  is  that  the  indict- 
ment need  not  aver  that  the  defendant 
had  knowledge  that  the  article  was 
adulterated.  Com.  v.  Evans,  132  Mass. 
11;  Com.  V.  Smith,  103  Mass.  444; 
Com.  V.  Nichols,  10  Allen  (Mass.)  199; 
Com.  V.  Waite,  11  Allen  (Mass.)  264; 
Com.  V.  Farren,  9  Allen  (Mass.)  489; 


People  V.  Zeiger,  (Supreme  Ct.  Gen.  T.) 
6  Park.  Crim.  (N.  Y.)  355;  State  v. 
Smith,  10  R.  I.  258.  Although  it  has 
been  held  that  the  allegation  of  knowl- 
edge on  the  part  of  the  seller  depends 
upon  whether  or  not  he  was  engaged 
in  selling  as  a  regular  business.  Com. 
V.  Flannelly,  15  Gray  (Mass.)  195.  And 
that  if  defendant  was  not  a  regular 
dealer,  knowledge  of  the  adulteration 
must  be  averred.  Com.  v.  Flannelly, 
15  Gray  (Mass.)  195.  But  an  allegation 
that  the  defendant  was  engaged  in  the 
business  of  selling  the  article  of  food 
is  necessary  where  knowledge  is  not 
averred.  Com.  v.  Flannelly,  15  Gray 
(Mass.)  195. 

But  see  Com.  v.  McCarron,  2  Allen 
(Mass.)  157,  to  the  effect  that  an  allega- 
tion of  knowledge  on  the  part  of  the 
dealer  is  necessary. 

To  Whom  Sale  was  Made.  —  The  indict- 
ment should  allege  to  whom  the  adul- 
terated food  was  sold.  People  v.  Burns, 
53  Hun  (N.  Y.)  274.  And  where  the 
purchaser  is  unknown  such  fact  should 
be  stated.  People  v.  Burns,  53  Hun 
(N.  Y.)  274- 

Intent. —  It  has  been  held  that  the 
indictment  should  charge  that  the 
adulteration  was  made  with  a  view  to 
ofier  the  goods  for  sale.  People  v. 
Fauerback,  (Supreme  Ct.  Gen.  T.)  5 
Park.  Crim.  (N.  Y.)  311. 
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{stating  place),  hath  been  employed  and  intrusted  to  make  and  deliver 
for  the  use  of  the  Royal  Military  Asylum  there,  the  same  being  an 
institution  of  our  lord  the  king,  for  the  bringing  up  certain  children 
of  non-commissioned  officers,  drummers  and  privates  of  his  majesty's 
army,  belonging  to  which  asylum  there  were  divers,  to  wit,  1200,  of 
the  said  children,  certain  loaves  of  good  household  bread  for  the  use 
and  supply  of  the  said  children,  at  and  for  a  certain  price  to  be 
therefor  paid  to  the  ^2\6.  John  Doe  for  the  same,  and  that  the  said 
John  Doe,  being  so  employed  and  intrusted,  but  being  an  evil-dis- 
posed person  and  not  regarding  the  laws,  etc.,  with  force  and  arms, 
on  {stating  time),  at  the  parish  aforesaid,  in  the  county  aforesaid, 
did  unlawfully,  falsely,  fraudulently,  and  deceitfully,  and  for  his  own 
lucre,  in  the  course  of  the  said  employ,  and  in  breach  of  his  trust 
and  duty,  deliver  and  cause  to  be  delivered  unto  Richard  Roe  and 
Samuel  Short,  being  respectively  officers  or  servants  belonging  to 
the  said  asylum,  divers,  to  wit,  297,  loaves  of  bread,  as  and  for  loaves 
of  good  household  bread  for  the  use  and  supply  of  said  asylum,  and 
the  children  belonging  to  the  same;  whereas,  in  truth  and  in  fact, 
the  said  loaves  of  bread  were  not  good  household  bread,  but,  on  the 
contrary,  contained  divers  noxious  and  unwholesome  materials,  not 
fit  or  proper  for  the  food  of  man,  and  the  said  John  Doe  well  knew 
that  the  said  loaves  of  bread  were  not  good  household  bread,  but 
that  the  same  did  contain  such  noxious  materials,  to  wit,  at  (stating 
place)  aforesaid,  (concluding  as  in  Form  No.  10678). 


b.  Adulterated  Butter. 

Form  No.  20221.' 
(Precedent  in  State  v.  Newell,  140  Mo.  284.)* 

U Commencement  as  in  Form  No.  10829.)]^ 

That  E.  S.  Newell,  in  the  city  of  St.  Louis,  on  the  twelfth  day  of 
August,  iS95,  did  unlawfully  sell,  keep  for  sale  and  offer  for  sale  a 
certain  imitation  of  butter,  to  wit,  a  substance  which  was  then  and 
there  composed  and  compounded  of  animal  fat,  vegetable  oil  and 
other  substances  combined  with  butter  and  combined  with  animal 
fat  and  other  substances  which  are  to  the  informer  unknown,  for  the 
purpose  and  with  the  effect  of  imparting  thereto  a  yellow  color  and 
shade  of  yellow,  so  that  the  same  then  and  there  resembled  and  was 
in  imitation  of  yellow  butter,  contrary  [(concluding  as  in  Form  No. 
10829).y 

Form  No.  20222.' 

(Precedent  in  State  v.  Bockstruck,  136  Mo.  338.)* 

^Commencement  as  in  Form  No.  10829.)^"^ 

That  Henry  Bockstruck,  on  the  thirty-first  day  of  July,  iS95,  did 

1.  Missouri.  —  Rev.  Stat.  (1899),  §  [  ]  will  not  be  found  in  the  reported 
2276.  case. 

2.  This  indictment  was  held  suf-  4.  The  defendant  was  convicted  on 
ficient.  this  information. 

8.  The  matter  to  be  supplied  within 
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unlawfully  sell,  keep  for  sale  and  offer  for  sale  a  certain  imitation  of 
butter,  to  wit,  a  substance  which  was  then  and  there  composed  of 
animal  fat,  vegetable  oil  and  other  substances  compounded  with 
butter,  and  also  compounded  with  other  substances  which  are  to  the 
informant  unknown,  for  the  purpose  and  with  the  effect  of  imparting 
thereto  a  yellow  color  and  a  shade  of  yellow,  so  that  the  same  then 
and  there  resembled  and  was  in  imitation  of  genuine  yellow  butter, 
contrary  [(^concluding  as  in  Form  No.  10829. yy- 

c.  Adulterated  Liquor. 

Form  No.  20223.* 

(^Commencing  as  in  Form  No.  10692,  and  continuing  do7vn  to  *)  did 
then  and  there  unlawfully  sell  (or  offer  for  sale)  to  Richard  Hoe,  for 
the  price  and  sum  oi  fifty  cents,  a  certain  quantity  of  spirituous 
liquor,  to  wit,  eight  ounces  of  spirituous  liquor,  to  wit,  whiskey,  the 
said  spirituous  liquor  then  and  there  being  adulterated  by  mixing 
therewith  a  certain  deleterious  substance,  to  wit,  (^specifying  it),  he, 
the  said  fohn  Doe,  then  and  there  well  knowing  the  said  liquor  to  be 
so  adulterated,  contrary  (^concluding  as  in  Form  No.  10692). 

d.  Adulterated  or  Impure  Milk. 
Form  No.  2 02 24. ^ 

(Precedent  in  Com.  v.  Vieth,  155  Mass.  442.)* 

[(^Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]^  did 
sell  to  Louis  F.  Baldwin,  a  certain  quantity,  to  wit,  one  gill,  of  milk 
not  of  good  standard  quality,  that  is  to  say,  milk  containing  less  than 
twelve  per  centum  of  milk  solids,  [against  (concluding  as  in  Form  No. 
10699.)Y 

Form  No.  20225.' 
(Precedent  in  Com.  v.  Smith,  149  Mass.  9.)' 

[(Commencing  as  in  Form  No.  10699,  and  continuing  dotvn  to  *)]^"did 
sell  to  Walter  C.  Babcock  a  certain  quantity,  to  wit,  one  pint,  of  milk 
not  of  good  standard  quality,  that  is  to  say,  milk  then  and  there 
containing  less  than  thirteen  per  centum  of  milk  solids,  [against 
(concluding  as  in  Form  No.  10699.)]^ 

•Form  No.  20226.' 

(Precedent  in  Com.  v.  Farren,  9  Allen  (Mass.)  489.)' 
[(Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)Y  did 

1.  The  matter  to  be  supplied  within  6.  The  matter  enclosed  by  and  to  be 
[  ]  will  not  be  found  in  the  reported  supplied  within  [  ]  will  not  be  found  in 
case.  the  reported  case. 

2.  Indiana.  —  Horner's  Stat.  (1901),  8.  It  was  held  that  the  defendant 
§  2074.  was  improperly  convicted,  although  the 

3.  Massachusetts.  —  Rev.  Laws  (1902),  complaint  was  good. 

€•  56.  §  55.  7.  This    indictment    was    held    suf- 

4.  The  defendant  was  convicted  on     ficient. 
this  indictment. 
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unlawfully  keep,  offer  for  sale,  and  sell,  to  one  Bridget  Donegan,  for 
the  sum  oi  forty  cents,  a  large  quantity,  that  is  to  say,  eight  quarts, 
of  adulterated  milk,  to  which  a  large  quantity,  that  is  to  say,  four 
quarts,  of  water  had  been  added;  he,  the  said  Farren,  well  knowing 
said  milk  so  sold  to  be  adulterated,  and  well  knowing  that  said  large 
quantity  of  water  had  been  added  to  said  milk,  [against  {concluding 
as  in  Form  No.  10699).]^ 

Form  No.  20227.' 

(Precedent  in  People  v.  Burns,  53  Hun  (N.  Y.)  275.)' 

The  People  of  the  State  of  JVew  York  against  Patrick  H.  Burns. 
May  Term,  \^S8. 

The  grand  jury  of  the  county  of  Saratoga,  by  this  indictment, 
accuse  Patrick  H.  Burets  of  the  crime  of  deception  in  the  sale  of 
dairy  products,  committed  as  follows:  The  sa.i6. Patrick H.  Burns, 
on  the  23d  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-eight,  at  the  town  of  Waterford,  in  the  county  of 
Saratoga  aforesaid,  did  sell  and  expose  for  sale  to  [one  Samuel  Short\ 
certain  unclean,  impure,  unhealthy,  adulterated  and  unwholesome 
milk,  not  being  skim-milk  sold  to  bakers  and  housewives  for  their 
own  use  or  manufacture,  upon  written  orders  for  the  same,  nor  skim- 
milk  sold  for  "use  in  the  county  in  which  it  was  produced;  the  said 
milk  so  exposed  for  sale,  and  sold,  then  and  there  containing  more 
than  eighty-eight  per  centum  of  water  or  fluids,  and  less  than  twelve 
per  centum  of  milk  solids,  and  less  than  three  per  centum  of  milk 
fats;  the  saiid Patrick II.  Burns  then  and  there  well  knowing  that 
said  milk  so  exposed  for  sale,  and  sold  by  him  as  aforesaid,  was  then 
an4  there  unclean,  impure,  unhealthy,  adulterated  and  unwholesome; 
contrary  to  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state  of  New  York  and  their  dignity. 
T.  F.  Hamilton,  District  Attorney  oi  Saratoga  County. 

e.  Diseased  and  Unwholesome  Meat.* 

1.  The  matter  enclosed  by  and  to  be  Knowledge  of  Vendor. —  Under  a  stat- 
supplied  within  [  ]  will  not  be  found  in  ute  providing  a  penalty  for  knowingly 
the  reported  case.  selling  unwholesome  provisions  with- 

2.  New  york.  —  Cook's  Pen.  Code  out  making  the  same  fully  known  to 
(1898),  §  407.  the  buyer,  the  knowledge  of  the  vendor 

3.  The  indictment  as  set  forth  in  the  as  to  the  unwholesomeness  of  the  pro- 
reported  case  was  held  bad  upon  de-  visions  must  be  averred.  Com.  v. 
murrer  on  the  ground  that  it  did  not  Boynton,  12  Cush.  (Mass.)  499. 
allege  to  whom  the  sale  was  made  or  To  Whom  Provisions  were  Sold.  —  The 
that  the  person  to  whom  the  sale  was  name  of  the  person  to  whom  the  pro- 
made  was  unknown.  In  the  form  as  visions  were  sold  should  be  stated, 
set  forth  in  the  text  this  defect  has  when  known,  but  when  unknown  a 
been  cured.  statement    of    that    fact    is    sufficient. 

4.  Requisites  of  Indictment,  Information  Goodrich  v.  People,  19  N.  Y.  574. 

or  Criminal  Complaint,  Generally.  —  For  That  article  was  sold  for  food  need  not 

the    formal    parts    of   an    indictment,  be  alleged  in  terms.     Goodrich  v.  Peo- 

informaiion  or  criminal  complaint  in  a  pie,  19  N.  Y.  574. 

particular    jurisdiction    see    the   titles  Cause  of  unwholesomeness  need  not  be 

Criminal  Complaints,  vol.  5,  p.  930;  stated.     Goodrich  v.  People,  19  N.  Y. 

Indictments,  vol.  9,  p.  6x5;  Informa-  574. 

TioNS  IN  Criminal  Cases,  vol.  9,  p.  768.  Intent  to  Injure.  —  That  the  defend- 
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Form  No.  20228.' 

(^Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)  did 
sell  unto  one  Samuel  Short  a  certain  piece  of  diseased,  corrupted  and 
unwholesome  provision,  to  wit,  one  hind  leg  of  veal,  the  said  John 
Doe  then  and  there  well  knowing  the  same  to  be  diseased,  corrupted 
and  unwholesome  meat,  the  said  John  Doe  not  then  and  there  making 
known  fully  to  the  said  Samuel  Short  that  the  said  leg  of  veal  was 
diseased,  corrupted  and  unwholesome,  against  (concluding  as  in  Form 
No.  10699). 

Form  No.  20229. 
(Precedent  in  State  v.  Smith,  3  Hawks  (10  N.  Car.)  378.)' 

U^Venue  and  title  of  court  as  in  Form  No.  10711.y\^ 
The  grand  jurors  for  the  state  upon  their  oath  present  that  Samuel 
Smith,  junior,  late  of  the  county  of  Rockingham,  farmer,  on  the  eighth 
day  of  November,  a.  d,  i2>23,  at  Leaksville,  in  the  county  aforesaid, 
did  then  and  there  unlawfully,  falsely,  maliciously,  mischievously  and 
deceitfully  sell  and  dispose  of,  to  one  David  Campbell  and  others,  cer- 
tain unwholesome  and  poisonous  beef,  and  did  then  and  there  receive 
pay  for  the  same,  to  the  great  injury  of  the  said  David  Campbell  and 
his  family,  to  the  great  nuisance  of  the  good  citizens  of  the  state, 
and  against  the  peace  and  dignity  of  the  state. 

\{^Signature  and  indorsements  as  in  Form  No.  10711.y\^ 

3.  For  Having  in  Possession  with  Intent  to  Sell. 

a.  Diseased  or  Unwholesome  Meat. 

Form  No.  20230.* 
(Precedent  in  Schmidt  v.  State,  78  Ind.  42.)* 

[{Venue  as  in  Form  No.  1082 J^.y^ 

5e  it  remembered  that  on  this  day,  before  me,  Daniel  M.  Fans- 
dell,  clerk  of  the  Criminal  Covirt  of  Marion  county,  Jndiafia,  personally 
came  William  D.  Griffin,  who,  being  duly  sworn,  upon  his  oath  says, 
that  Charles  Schmidt,  on  the  12th  day  of  November,  a.  d.  i2>81,  at  and 
in  the  county  of  Marion  and  state  of  Indiana,  did  then  and  there 
unlawfully  have  in  his  possession,  with  the  intent  then  and  there  to 
sell  the  same  [for  food],  the  meat  of  certain  sick,  diseased  and 
injured  animals,  to  wit,  the  meat  of  certain  hogs,  contrary  [to  the 

ant  intended  to  injure  the  health  of  any  [  ]  will  not  be  found  in  the  reported 

person  need  not  be  stated.     Goodrich  case. 

V.  People,  19  N.  Y.  574.  4.  Indiana.  —  Horner's    Stat.   (1901), 

That  Injury  Bestilted. — That  the  health  |  2069. 
of  the  person  using  the  provisions  was        5.  The  indictment  set  out  in  the  case 

injured  need  not  be  stated.     Goodrich  was  held  insufficient  because  it  failed 

V.  People,  19  N.  Y.  574.  to  allege  that  the  defendant  had  meat 

1.  Massachusetts.  —  Rev.  Laws  (1902),  in  his  possession  with  intent  to  sell  the 
c-  56,  §  73.  same  for  food,  but  this  defect  has  been 

2.  This  indictment  was  held  suf-  remedied  in  the  form  set  out  in  the 
ficient.  text. 

8.  The  matter  to  be  supplied  within 
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form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Indiana. 

{Signature  and  jurat  as  in  Form  No.  1082Jf').^^ 

Form  No.  20231.' 

(Precedent  in  Brown  v.  State,  14  Ind.  App.  24.)' 

[(jCommencing  as  in  Form  No.  1082 Jf.^  and  continuing  down  to  *)]* 
unlawfully  and  knowingly  have  in  his  possession  the  meat  of  a  cer- 
tain diseased  and  injured  animal,  to  wit,  a  steer,  then  and  there, 
with  the  unlawful  intent  to  sell  the  meat  of  said  diseased  and  injured 
animal  for  human  food,  [contrary  {concluding  as  in  Form  No. 
10824yY 

b.  Adulterated  or  Impure  Hilk. 

Form  No.  20232.* 

(Precedent  in  Com.  v.  Proctor,  165  Mass.  38.)* 

[{Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]* 
did  have  in  his  custody  and  possession  a  certain  quantity,  that  is  to 
say,  one  pint,  of  milk  not  of  good  standard  quality,  that  is  to  say, 
milk  containing  less  than  thirteen  per  cent,  of  milk  solids,  with 
intent  then  and  there  unlawfully  to  sell  the  same  within  this  common- 
wealth, against  [{concluding  as  in  Form  No.  10699).\^ 

Form  No.  20233.* 

*  (Precedent  in  Com.  v.  Rowell,  146  Mass.  128.)' 

[{Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]*  did 
have  in  their  possession  a  certain  quantity,  that  is  to  say,  one  pint,  of 
milk  not  of  good  standard  quality,  that  is  to  say,  milk  containing  less 
than  thirteen  per  cent,  of  milk  solids,  with  intent  then  and  there 
unlawfully  to  sell  the  said  milk,  [{concluding  as  in  Form  No.  20234).^ 

Form  No.  20234.* 
(Precedent  in  Com.  v.  Schaffner,  146  Mass.  513.)' 

[{Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]* 
unlawfully  did  have  in  his  possession  milk  to  which  a  certain  foreign 
substance  had  been  added,  to  wit,  annatto  coloring  matter,  a  further 
description  of  which  said  jurors  cannot  give,  with  intent  then  and 
there  unlawfully  to  sell  the  said  milk  within  this  commonwealth, 
[against  {concluding  as  in  Form  No.  10699)^^ 

1.  The  matter  enclosed  by  and  to  be  5.  Massachusetts.  —  Rev.  Laws  (1902), 
supplied  within  []  will  not  be  found  in     c.  56,  §  55. 

the  reported  case.  6.  The  defendant  was  convicted  on 

2.  Indiana.  —  Horner's    Stat.   (1901),     this  indictment. 

§2069.  7.  The  defendants  were  convicted  on 

3.  This  indictment  was  held  sufficient,     this  indictment. 

4.  The  matter  to  be  supplied  within  8.  This  indictment  was  held  suf- 
[  ]  will  not  be  found  in  the  reported  case,     ficient. 
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Form  No.  2  02  35. • 

{Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)  did 
sell  a  certain  quantity,  to  wit,  one  pint,  of  adulterated  milk,  to  wit, 
milk  containing  less  than  thirteen  per  cent,  of  milk  solids,  against 
the  peace  of  said  commonwealth  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid  for  the  commonwealth  of  Massachusetts,  on 
their  oath  aforesaid,  do  further  present  that  the  Sdixd  Albert  Tobias, 
late  oi  Boston,  in  the  county  oi  Suffolk,  on  the  eighth  day  oi  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-Jive,  at 
Boston  aforesaid,  in  the  county  of  Suffolk  aforesaid,  did  have  in  his 
possession  a  certain  quantity,  to  wit,  one  pint,  of  adulterated  milk,  to 
wit,  milk  containing  less  than  thirteen  per  cent,  of  milk  solids,  with 
intent  then  and  there  at  said  Boston,  in  said  county  of  Suffolk,  unlaw- 
fully to  sell  the  same,  against  {concluding  as  in  Form  No.  10699). 

Form  No.  20236." 
(Precedent  in  State  z:  Luther,  20  R.  I.  473.)' 

[{Commencement  as  in  Form  No.  6697.)]* 

That  at  said  Providence,  in  said  county,  on  the  2It^th  day  oi  Juiy^ 
A.  D.  1 897,  with  force  and  arms,  William  K.  Luther,  of  said  Providence, 
laborer,  did  sell  and  exchange,  and  have  in  his  possession,  with  intent 
to  sell  and  exchange  and  offer  for  sale  and  exchange,  adulterated 
milk,  to  wit,  milk  which  contained  more  than  eighty-eight  per  centum 
of  watery  fluids  and  less  than  twelve  per  centum  of  milk  solids,  as 
shown  by  analysis  of  said  milk,  against  the  statute  and  the  peace  and 
dignity  of  the  state. 

[Wherefore  {concluding  as  in  Form  No.  6697).]^ 

4.  For  Supplying  a  Hospital  with  Unwholesome  Food. 

Form  No.  20237.  " 

(2  Chit.  Crim.  L.  (5th  Am.  from  2d  Lond.  ed.)  558.) 

{Commencement  as  in  Form  No.  10678)  that  John  Doe,  late  of 
{stating place),  yeoman,  on,  {stating  time),  at  {stating place),  knowingly, 
wilfully,  deceitfully  and  maliciously  did  provide,  furnish  and  deliver 
to  and  for  800  French  prisoners  of  war,  whose  names  to  the  said 
jurors  are  as  yet  unknown,  and  there  being  under  the  protection  of 
the  king,  confined  in  a  certain  hospital  called  Eastwood  hospital,  in 
the  par-:,h  and  county  aforesaid,  divers  large  quantities,  to  wit,  500 
pounds  weight  of  bread,  to  be  eaten  as  food  by  the  said  French 
prisoners  of  war,  such  bread  being  then  and  there  made  and  baked 
in  an  unwholesome  and  insufficient  manner,  and  then  and  there  being 

1.  Massachusetts. — Rev.  Laws  (1902),  3,  This  complaint  was  held  sufficient. 
c-  56,  §  55.  4.  The  matter  to  be  supplied  within 

This  indictment  is  based  upon    the  []  will  not  be  found  in  the  reported  case, 

facts  in  Com.  v.  Tobias.  141  Mass.  130.  6.  The  matter  enclosed  by  and  to  be 

2.  Rhode  Island.  —  Gen.  Laws  (1896),  supplied  within  [  J  will  not  be  found  in 
c.  I47i  §  6.  the  reported  case. 
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made  of  and  containing  dirt,  filth,  and  other  pernicious  and  unwhole- 
some ingredients  not  fit  to  be  eaten  by  man,  he,  the  said  John  Doe, 
then  and  there  well  knowing  the  said  bread  to  be  baked  in  an 
unwholesome  and  insufficient  manner,  and  to  be  made  of  and  con- 
tain dirt,  filth,  and  other  pernicious  and  unwholesome  materials  and 
ingredients  not  fit  to  be  eaten  as  aforesaid,  whereby  the  said  prison- 
ers of  war  did  then  and  there  eat  of  the  said  bread,  and  thereby 
then  and  there  become  distempered  in  their  bodies,  and  injured  and 
endangered  in  their  healths,  to  the  great  damage  of  the  said  prison- 
ers of  war,  to  the  great  discredit  of  our  said  lord  the  king,  to  the 
evil  example  of  all  others,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 
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I.  RIGHT  OF  COMMON  PASTURE  BY  CUSTOM  BY  COPYHOLDER,  604. 
II.  RIGHT  OF  WAY  BY  CUSTOM  BY  COPYHOLDER,  607. 

CROSS-REFERENCES. 

For  Forms  of  Complaints  Setting  Up  Usage  and  Ctistom  Among  Brokers^ 
see  the  title  BROKERS,  vol.  4,  p."  90. 

I.   RIGHT  OF  COMMON  PASTURE  BY  CUSTOM  BY  COPYHOLDER.^ 

Form  No.  20238." 

(8  Wentworth's  PI.  44.) 

{Commencement  as  in  Form  No.  15203.') 

And  the  said  Benjamin  and  William,  by  their  attorney,  come  and 
defend  the  wrong  and  injury,  when,  etc.;  and  the  said  William  in  his 
own  right  and  the  said  Benjamin  as  his  baiHff,  well  acknowledges  the 
taking  of  the  said  cattle  in  the  said  place  in  which,  etc.,  and  justly, 
etc. ;  because  they  say,  that  long  before  the  said  time  when,  etc.,  to  wit, 
on  the  eighteenth  of  October,  1739,  one  Thomas  Caum,  Esquire,  and 
Thomas  Fane,  Esquire,  were  seised  in  their  demesne  as  of  fee  of  and 
in  the  manor  of  Kilmersdon,  in  the  said  county,  of  which  said  manor 
the  said  place  called  Kilmersdon,  in  which,  etc.,  in  the  said  declara- 
tion mentioned,  now  is,  and  at  the  said  time  when,  etc.,  was,  and 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath 
been  part  and  parcel,  within  which  said  manor  whereof  the  memory 
of  man  is  not  to  the  contrary,  there  now  are,  and  at  the  said  time, 
when,  etc.,  were,  and  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  there  hath  been  divers  customary  tenements,  part 
and  parcel  of  the  said  manor,  and  demised  and  demisable  by  copy 
of  the  court  rolls  of  the  said  manor,  by  the  lord  or  lords  of  the  said 
manor  for  the  time  being,  or  his  or  their  stewards  of  the  court  of 

1.  Requisites  of  Answer  or  Plea,  Oen-  Smith    v.   Wright,    i    Cai.   (N.  Y.)  43; 

erally. —  For  the  formaf  parts  of  an  an-  Renner  v.  Columbia  Bank,  9  Wheat, 

swer  or  plea  in  a  particular  jurisdiction  (U.  S.)  581. 

see  the  titles  Answers  in  Code  Plead-  And  where  a  local  custom  or  usage  is 

ING,  vol.  I,  p.  799;  Pleas,  vol.  13,  p. 918.  pleaded  the  averments   must  be  such 

To  render  a  local  custom  or  usage  as  to  bring  the  case  clearly  within  the 

valid,  to  control  a  general  principle  it  rule.     Antomarchi  v.  Russell,  63  Ala. 

must  be  well  defined  and  be  in  general  356;  Wallace  v.  Morgan,  23  Ind.  399; 

use,  and  of  such  standing  as  to  raise  a  Hastings  First  Nat.  Bank  v.  Farmers, 

reasonable  presumption  that  it  is  known  etc.,   Bank,   56  Neb.   149;  Overman  v. 

to  the  parties  and  acted  upon  by  them.  Hoboken  City  Bank,  30  N.  J.  L.  61. 

Wallace  v.  Morgan.  23  Ind.  399;  Eager  2.  See,  generally,  supra,  note  i,  this 

V.  Atlas  Ins.  Co.,  14  Pick.  (Mass.)  141;  page. 
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the  said  manor  for  the  time  being,  to  any  person  or  persons  willing 
to  take  the  same  for  the  term  of  three  lives  or  othervv'ise,  at  the  will 
of  the  lord  or  lords  of  the  said  manor,  according  to  the  custom  of 
the  said  manor.  And  the  said  defendants  further  say  that  within 
the  said  manor  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  now  is,  and  at  the  said  time  when,  etc.,  there  was,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been 
a  certain  ancient  and  laudable  custom  there  used  and  approved  of 
within  the  said  manor;  that  is  to  say,  that  all  and  every  the  cus- 
tomary tenants  of  the  said  customary  tenements,  with  the  appur- 
tenances for  the  time  being  respectively,  have  had,  and  have  used, 
and  been  accustomed  to  have  and  use,  and  of  right  ought  to  have 
had  and  used,  and  still  of  right  ought  to  have  and  use  for  himself 
and  themselves,  his  and  their  farmers  and  tenants,  occupiers  of  the 
said  customary  tenements  respectively,  with  the  appurtenances, 
common  of  pasture  in,  upon  and  throughout  the  said  place  in  which, 
etc.,  called  Kilmersdon  Common  in  the  said  declaration  mentioned, 
for  all  his,  her  or  their  commonable  cattle,  levant  and  couchant 
in  and  upon  the  said  customary  tenements,  with  the  appurtenances, 
in  each  and  every  year  at  all  times  of  the  year,  at  his,  her  or 
their  free  will  or  pleasure,  as  belonging  and  applying  to  the  said 
customary  tenements,  with  the  appurtenances,  parcel,  etc.  And 
the  said  Benjamin  and  the  said  William  further  say,  that  the 
said  William  Cam  and  Thomas  Fane  being  so  seised  in  their  demesne 
of  fee  of  and  in  the  said  manor  of  Kilmersdon  with  the  appur- 
tenances as  aforesaid,  they  the  said  William  Cam  and  Thomas 
Fane  long  before  the  said  time  when,  etc.,  to  wit,  at  a  court 
baron  and  customary  court  of  the  said  William  Cam  and  Thomas 
Fane,  heretofore  holden  in  and  for  the  said  manor  on  the  said  eigh- 
teenth of  October,  1739,  by  and  before  Thomas  Evans,  then  their 
steward  of  the  court  of  the  said  manor,  by  the  copy  of  the  rolls  of 
the  court  of  the  said  manor  granted  to  the  said  William,  one  Mary 
Moor  Zixxd  Palmer  Dovy,  a  certain  messuage  and  seventy-se7>en  acres  of 
land,  with  the  appurtenances,  the  same  being  one  of  the  said  custom- 
ary tenements,  to  have  and  to  hold  the  same,  with  the  appurtenances, 
unto  the  said  William,  Mary  Moor  and/'.  Dozy,  for  the  term  of  their 
lives,  and  the  life  of  the  longest  liver  of  them  successively,  accord- 
ing to  the  custom  of  the  manor  aforesaid,  after  the  determination  of 
the  estate  and  interest  which  one  Anne  Moor,  widow,  then  had  of  and 
in  the  said  messuage  and  seventy-srcen  acres  of  land,  with  the  appur- 
tenances, for  and  during  her  widowhood  only,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor;  by  virtue  of  which  said 
grant  the  said  William,  Mary  Moor  ds\di  Palmer  Dovy,  afterwards,  and 
long  before  the  said  time  when,  etc.,  became  and  were  seised  of  the 
reversion  of  and  in  the  said  messuage  and  srventy-seven  acres  of  land, 
with  the  appurtenances  expectant  upon  the  determination  of  the 
said  estate  and  interest  of  the  said  Anne  Moor  in  the  said  messuage 
and  seventy-seven  acres  of  land  for  her  widowhood  only,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manor:  And  the  said 
Benjamin  and  William  further  say,  that  the  said  Anne  Moor  being  so 
seised  of  and  in  the  said  messuage  and  seventy-seven  acres  of  land,  with 
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the  appurtenances  as  aforesaid,  and  the  said  Anne  Moor  being  and 
continuing  a  widow,  and  the  said  William,  Mary  Moor  and  Pahner 
Dovy  being  so  seised  of  the  reversion  as  aforesaid,  she  the  said  Mary 
Moor  afterwards,  and  in  the  Hfetime  of  the  said  Anne  Moor,  and  long 
before  the  said  time  when,  etc.,  to  wit,  on  the  twenty-first  of  Septem- 
ber, 1766,  at  Kilmersdon  aforesaid,  in  the  said  county,  died,  and  the  said 
William  and  Palmer  Doty  survived  her,  the  said  Mary,  and  thereupon 
the  said  William  and  P.  Dovy  became  and  were  seised  of  the  rever- 
sion of  and  in  the  said  messuage  and  seventy-seven  acres  of  land,  with 
the  appurtenances  expectant  upon  the  determination  of  the  said 
estate  and  interest  of  the  said  A  tine  Moor  in  the  said  messuage  and 
sei>enty- seven  acres  of  land,  with  the  appurtenances  as  aforesaid,  by 
survivorship;  and  the  ssad  Anne  Moor  being  so  seised  of  and  in  the 
said  messuage  and  seventy-seven  acres  of  land,  with  the  appurtenances 
as  aforesaid,  and  the  said  Anne  being  and  continuing  a  widow,  and 
the  said  William  and  P.  Dovy  being  so  seised  of  the  reversion  as 
aforesaid  by  survivorship  as  aforesaid,  she,  the  said  Anne  Moor,  after- 
wards, and  long  before  the  said  time  when,  etc.,  to  wit,  on  the  fourth 
oi  January,  1764,  2iX.  Kilmersdon  aforesaid,  in  the  said  county,  died, 
and  the  said  William  and  P.  Dovy  survived  her,  after  whose  decease 
they,  the  said  William  and  P.  Dozy,  entered  into  and  upon  the  said 
messuages  and  sevejity-seven  acres  of  land,  with  the  appurtenances, 
and  became  and  were  seised  in  their  demesne  as  of  freehold  for  and 
during  the  natural  lives  of  them,  the  said  William  and  P.  Dovy,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor;  and  the 
said  William  and  P.  Dovy  so  being  seised  thereof  as  aforesaid,  he,  the 
said  P.  Dovy,  afterwards,  and  long  before  the  said  time  when,  etc.,  to 
wit,  on  the  nineteenth  of  February,  1778,  at  Kilmersdon  aforesaid,  died, 
after  whose  death  the  said  William  afterwards,  and  long  before  the 
said  time  when,  etc.,  to  wit,  on  the  same  day  and  year  last  afore- 
said, became  and  was,  and  still  is  seised  of  and  in  the  said  messuage 
and  seventy-seven  acres  of  land,  with  the  appurtenances  in  his  demesne 
as  of  freehold,  for  and  during  the  natural  life  of  him,  the  said  William, 
by  survivorship,  having  survived  the  sdi\6  Mary  Moor  Sind  P.  Dovy, 
both  deceased  as  aforesaid,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor;  and  the  said  William  being  so  seised  of 
the  said  messuage  and  seventy-seven  acres  of  land,  with  the  appurte- 
nances as  aforesaid,  because  the  said  cattle  in  the  said  declaration 
mentioned,  at  the  said  time  when,  etc.,  were  wrongfully  in  the  said 
place  caWtd  Kilmersdon  Common,  in  which,  etc.,  eating  and  depastur- 
ing upon  the  grass  there  then  growing,  and  doing  damage  there,  so 
that  the  said  William  could  not  have  and  enjoy  the  said  common  of 
pasture  in  the  said  place  in  which,  etc.,  parcel,  etc.,  in  as  ample  and 
beneficial  a  manner  as  he,  the  said  William,  was  entitled  unto,  and 
then  and  there  of  right  ought  to  have  had  and  enjoyed  the  same,  he, 
the  said  William,  in  his  own  right  well  avows,  and  the  said  Benjamin, 
as  his  bailiff,  well  acknowledges  the  taking  of  the  said  cattle  in  the 
said  declaration  mentioned,  at  the  said  time  when,  etc.,  in  the  said 
place  CdiWtd  Kilmersdon  Cotnmon,  in  which,  etc.,  and  justly,  etc.,  for 
and  in  the  name  of  a  distress  for  the  said  damage  so  there  done  and 
doing;  and  this,  etc.;  wherefore,  etc. 
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II.  RIGHT  OF  WAY  BY  CUSTOM  BY  COPYHOLDER. 

Form  No.  20239.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  623.) 

{Commencing  as  in  Form  No.  19979,  and  contimdng  down  to  *.)  And 
the  said  Richard  J^oe  further  saith  that  before  and  at  the  said  several 
times,  when,  etc.,  the  said  close,  in  which,  etc.,  now  is  and  at  the 
several  times,  when,  etc.,  was  and  is  within  and  parcel  of  the  manor 
oi  (^stating it)  \n  the  said  county,  and  that  a  certain  messuage  of 
divers,  to  wit,  one  hundred,  acres  of  land  with  the  appurtenances  situ- 
ate and  being  in  the  parish  of  (^stating  it)  aforesaid,  now  are  and  at 
the  said  several  times,  when,  etc.,  were  and  from  time  immemorial 
have  been  within  and  parcel  of  the  said  manor  of  {stating  it)  and  a 
customary  tenement  of  that  manor  demise  and  demisable  by  a  copy 
of  the  court  rules  of  the  same  manor  by  the  lord  of  the  said  manor 
or  his  stewards  of  the  court  of  the  same  manor  or  the  deputy  stew^ 
ards  of  the  said  manor  for  said  court  for  the  time  being  to  any  per- 
son or  persons  willing  to  take  the  same  in  fee  simple  at  the  will  of 
the  lord  according  to  the  custom  of  the  said  manor.  And  the  said 
Richard  Roe  inrther  saith,  that  within  the  said  manor  there  now  is 
and  at  the  said  times,  when,  etc.,  was,  and  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hath  been  a  certain  ancient 
and  laudable  custom  there  used  and  approved  of,  that  is  to  say,  that 
every  customary  tenant  of  the  said  customary  tenement,  with  the 
appurtenances  for  the  time  being,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  hath  had  and  hath  been  used  and  accus- 
tomed to  have,  and  of  right  ought  to  have  had,  and  still  of  right 
ought  to  have,  for  himself  and  his  servants,  a  certain  way  to  go, 
return,  pass  and  repass  on  foot,  and  with  cattle  and  carriages  from 
and  out  of  the  said  customary  tenement  into,  through  and  over  the 
said  close  in  which,  etc.,  unto  and  into  a  certain  public  road  and 
king's  common  highway,  at  {stating  place),  in  the  said  parish  of 
{stating parish),  and  so  from  thence  back  again  into  the  said  cus- 
tomary tenement,  with  the  appurtenances,  every  year,  at  all  times  of 
the  year  when  and  as  often  as  occasion  hath  required,  as  belonging 
and  appertaining  to  such  customary  tenement.  And  he  further  says, 
that  long  before  any  of  the  said  times,  when,  etc.,  to  wit,  on  {stating 
time),  to  one  Samuel  Short,  then  being  the  lord  of  the  said  manor  of 
{stating  it),  at  his  court  held  in  and  for  the  said  manor,  before  4;he 
said  William  West,  gent.,  then  deputy  steward  of  the  said  court, 
by  copy  of  the  court  rolls  of  the  said  manor,  granted  to  the  said 
Sa?nuel  Short  (amongst  other  things)  the  said  last  mentioned  cus- 
tomary tenement  with  the  appurtenances,  to  hold  to  the  said  Francis 
Fern,  his  heirs  and  assigns  forever,  by  copy  of  the  court  roll  of  the 
said  manor,  at  the  will  of  the  lord  of  the  said  manor,  according  to 
the  custom  of  the  said  manor;  by  virtue  of  which  said  grant  the 
said  Richard  Roe  afterwards  and  before  any  of  the  said  times,  when, 
etc.,  to  wit,  on  the  day  and  year  last  aforesaid,  entered  into  the  said 
customary  tenement  with  the  appurtenances,  and  became  and  was 

1.  See,  generally,  supra,  note  i,  p.  604. 
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and  still  is  therefore  seised  in  his  demesne  as  of  fee,  at  the  will  of 
the  lord  according  to  the  custom  of  the  said  manor,  and  at  the  said 
several  times,  when,  etc.,  was  in  the  actual  occupation  thereof,  and 
entitled  to  such  common  of  pasture  as  aforesaid. 

Wherefore  the  said  Richard  Roe,  at  the  said  several  times,  when, 
etc.,  having  occasion  to  use  the  same  way,  went,  passed  and  repassed 
on  foot,  and  with  cattle  and  carriages  from  and  out  of  the  said  cus- 
tomary tenement,  into,  through  and  over  the  said  close,  in  which, 
etc.,  by  and  along  the  said  way  there,  using  the  same  as  he  lawfully 
might  for  the  cause  aforesaid,  and  in  so  doing  (concluding  as  in  Form 
No.  19979). 
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USE  AND  OCCUPATION. 
I.  Complaint,  declaration  or  petition,  609. 

1.  At  Common  La7v,  609. 

a.  Of  a  Fishery,  609. 

b.  0/ a  House  and  Land,  611. 

c.  Of  an  Inn  and  Profits  Thereof,  612. 

d.  Of  Furnished  Lodgings,  (i\2. 

e.  Of  Unfurnished  Lodgings,  613. 

f.  Of  Pasture  Land  and  the  Eatage  of  the  Grass,  613. 

g.  Of  a  Pew  in  a  Church,  614. 

h.  Of  Seats  in  a  House  to  View  a  Public  Procession,  615. 

/.  Of  a  Tennis  Court,  Balls  and  Rackets,  615. 

j.  Of  a  Way,  616. 

k.  Of  Warehouse-room  for  Goods,  dx']. 

I.  For  the  Moorage  of  a  Ship,  Sij. 

m.  For  the  Standing  of  a  Carriage,  618. 
a.    Under  Codes  and  Practice  Acts,  618. 

•     a.  In  General,  618. 

b.  For  a  Fixed  Rent,  620. 

II.  Answer  denying  use  and  occupation,  621. 

CROSS-REFEREXCES. 

For  other  Forms  in  Proceedings  to  Recover  Rent,  see  the  title  LAND- 
LORD AND  TENANT,  vol.  ii,  p.  8 

I.  COMPLAINT,  DECLARATION  OR  PETITION,^ 
1.  At  Common  Law. 

a.  Of  a  Fishery. 

1.  Requisites  of  Complaint,  Declaration  15  111.  61;  Sanborn  v.  Haynes,  26  111. 

or  Petition,  Generally.  —  For  the  formal  App.   335;  Ward  z/.  Small,  go  Ky.   ig8; 

parts  of  a  complaint,  declaration  or  pe-  Stockett  v.  Watkins,  2  Gill  &  J.  (Md.) 

tition   in   a  particular  jurisdiction   see  326;    Central    Mills   Co.    v.    Hart,    124 

the  titles  Complaints,  vol.  4,  p.   1019;  Mass.    123;  Henderson   v.    Detroit,   61 

Declarations,  vol.  6,  p.  244.  Mich,  378;  Marquette,  etc.,  R.  Co.  v. 

Character  of  Plaintiff. — The  character  Harlow,  37  Mich.  556;  Aull  Sav.  Bank 

in  which  the  plaintiff  sues  need  not  be  v.  Aull,  So  Mo.   199;  Dixon  v.  Ahern, 

stated.     Armstrong  v.  Clark.   17  Ohio  ig  Nev.   422;  Stacy   v.  Vermont  Cent. 

495  R    Co.,  32  Vt.  551. 

Belation  of  Landlord  and  Tenant.  —  In  Contract  of  Renting.  —  The  pleading 

order   to    maintain    an    action   for  use  must  further  show  a  contract  of  renting 

and    occupation,    the    pleading    must  express  or  implied.     Birch  v.  Wright, 

show  that  the  relation  of  landlord  and  i   T.    R.  378;  Vandenheuvel  v.  Storrs, 

tenant    existed    between    the    parties.  3    Conn.    203;    French    v.   Auburn,    62 

Byrd  z/.  Chase,  10  Ark.  602;  Mercer  v.  Me.   452;  Curtis  z*.  Treat,  21   Me.   525; 

Mercer,   12  Ga.  421;  Dudding  v.  Hill,  De  Young  v.  Buchanan,   10  Gill  &  J. 
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Form  No.  20240.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lend,  ed.)  39.) 

{Commencing  as  in  Form  No.  202^1,  and  continuing  down  to  *)  for 
the  use  and  occupation  of  a  certain  fishery  and  the  right  of  fishing  in 
a  certain  river  called  the  South  river,  in  the  county  of  Middlesex,  of 
the  sdad  John  Doe  by  the  said  Richard  Roe,  and  at  his  special  instance 
and  request,  and  by  the  sufferance  and  permission  of  the  said  John 
Doe,  for  a  long  time  before  then  elapsed,  had,  held,  used,  occupied, 
possessed  and  enjoyed.  And  being  so  indebted,  he,  the  said  Richard 
Roe,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  sdad  John  Doe 
to  pay  him  the  said  last  mentioned  sum  of  money  when  he,  the  said 
Richard  Roe,  should  be  thereunto  afterwards  requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  said  John  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  before  that  time  suffered  and 
permitted  the  said  Richard  Roe  to  have,  hold,  use,  occupy,  possess 
and  enjoy  a  certain  other  fishery  and  right  of  fishing  in  a  certain 
other  river  called  the  South  river,  in  the  said  county  of  Middlesex,  of 
the  s,di\dJohn  Doe,  and  that  he,  the  said  Richard  Roe,  had,  according 


(Md.)  156;  Boston  v.  Binney,  11  Pick. 
(Mass.)  i;  Barron  v.  Marsh,  63  N.  H. 
107;  Wiggin  V.  Wiggin,  6  N.  H.  298; 
Hall  V.  Southmayd,  15  Barb.  (N.  Y.) 
32;  Beach  ?'.  Gray,  2  Den.  (N.  Y.)  84; 
Stewart  v.  Fitch,  31  N.  J.  L.  17;  Sut- 
ton V.  Mandeville,  i  Munf.  (Va.)407. 

Occupation  by  Defendant.  —  The  plead- 
ing must  show  that  the  land  has  been 
held  or  occupied  by  the  defendant. 
Tully  V.  Dunn,  42  Ala.  262;  Crom- 
melin  v.  Thiess,  31  Ala.  412;  Hayner  w. 
Smith,  63  111.  430;  Holmes  v.  Guion,  44 
Mo.  164;  Hall  V.  Western  Transp  Co., 
34  N  Y.  284;  Little  V.  Martin,  3  Wend. 
(N.  Y.)  219;  Seaman  v.  Ward,  i  Hilt. 
(N.  Y.)  52;  McClurg  v.  Price.  59  Pa. 
St.  420;  Goshorn  v.  Steward,  15  W. 
Va.  657.  But  actual  possession  is  not 
required.  Tully  v.  Dunn,  42  Ala.  262; 
Crommelin  v.  Thiess,  31  Ala.  412;  Hall 
^.  Western  Transp.  Co.,  34  N.  Y.  284; 
Little  V.  Martin,  3  Wend.  (N.  Y.)  219; 
Seaman  v.  Ward,  i  Hilt.  (N.  Y.)  52; 
Goshorn  v.  Steward,  15  W.  Va.  657. 

Permission  of  Plaintiff.  —  That  the 
land  was  held  and  occupied  by  de- 
fendant with  the  permission  of  the 
plaintiff  must  be  shown.  Bradley  v. 
Davenport,  6  Conn,  i;  Allen  z/.  Thayer, 
17  .Mass.  299;  Kiersted  v.  Orange,  etc., 
R.  Co.,  I  Hun  (N.  Y.)  151:  Baxter  v. 
West,  5  Daly  (N.  Y.)  460;  Howard  v. 
Ransom,     2     Aik.     (Vt.)    252;     Sutton 


V.  Mandeville,  i  Munf.  (Vt.)  407;  Hill 
V.  U.  S.,  149  U    S.  593. 

Description  of  Premises  —  At  Common 
Law.  —  It  has  been  held  that  a  par- 
ticular description  of  the  premises  need 
not  be  set  out.  King  v.  Fraser,  6  East 
348.  Although  It  is  the  common  prac- 
tice to  do  so.    King  v.  Fraser,  6  East  348. 

Under  Codes  and  Statutes.  —  Where 
the  action  is  brought  under  the  code, 
there  should  be  a  definite  description 
of  the  premises  occupied.  Gustaveson 
V.  Otis,  (Supreme  Ct.  Gen.  T.)  57  N.  Y. 
St.  Rep.  797;  Kiernan  v.  Terry,  26 
Oregon  494.  But  it  is  sufficient  if  the 
premises  are  described  in  such  a  man- 
ner as  to  enable  them  to  be  located. 
Kiernan  v.  Terry,  26  Oregon  494. 

Where  the  premises  are  described  as 
situated  on  the  sides  of  three  streets,  a 
motion  to  make  the  complaint  more 
definite  and  certain  should  be  granted. 
Gustaveson  v.  Otis,  (Supreme  Ct.  Gen. 
T.)  57  N.  Y.  St.  Rep.  797. 

Where  the  premises  are  described  as 
the  "premises  known  as  the  northeast 
corner  of  Ross  Island,  situated  in  the 
county  of  Multomah,  state  of  Oregon" 
leased  and  let  unto  the  defendant  "  for 
a  floating  house  or  beer  garden,"  the 
description  is  sufficient.  Kiernan  v. 
Terry,  26  Oregon  494. 

1.  See,  generally,  supra,  note  I,  p. 
609. 
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to  the  said  last  mentioned  sufferance  and  permission  of  the  said 
John  Doe  had,  held,  used,  occupied,  possessed  and  enjoyed  the  same 
for  a  long  time  before  then  elapsed,  he,  the  said  Richard  Roe,  under- 
took {concluding  as  in  Form  No.  202^1). 


b.  Of  a  House  and  Land. 

Form  No.  20241 .' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  38.) 

(^Commencing  as  in  Form  No.  2517,  and  continuing  doivn  to  *.) 
And  whereas  also  the  said  Richard  Roe  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  was  indebted  to  the  said  John  Doe  in  the  further 
sum  oi  fifty  pounds  of  like  lawful  money,*  for  the  use  and  occupa- 
tion of  a  certain  messuage  (or  of  a  certain  fnessuage,  buildings,  farm 
and  land),  with  the  appurtenances  of  the  said  John  Doe,  situate 
(stating  situatioii),  by  the  said  Richard  Roe  and  at  his  special  instance 
and  request,  and  by  the  sufferance  and  permission  of  the  said  John 
Doe  for  a  lo'ng  time  before  then  elapsed  had,  held,  used,  occupied, 
possessed  and  enjoyed.  And  being  so  indebted  he,  the  said  Richard 
Roe,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  said  John  Doe 
to  pay  him  the  said  last  mentioned  sum  of  money  when  he,  the  said 
Richard  Roe,  should  be  thereunto  afterwards  requested. 

And  whereas  also,  afterwards,  to  wit,  on .  the  day  and  year  last 
aforesaid,  in  Londo7i  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  sddd  John  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  before  that  time  suffered  and 
permitted  the  sz.\d  Richard  Roe  to  have,  hold,  use,  occupy,  possess 
and  enjoy  a  certain  other  messuage  (or  a  certain  other  messuage, 
buildings,  farm  and  land'),  with  the  appurtenances,  of  the  said  John 
Doe,  situate  {stating  situation),  and  that  he,  the  said  Richard  Roe,  had, 
according  to  the  said  last  mentioned  sufferance  and  permission  of 
the  said  John  Doe,  holden,  used,  occupied,  possessed  and  enjoyed 
the  same  for  a  long  space  of  time  then  elapsed,  he,  the  said  Richard 
Roe,  undertook  and  then  and  there  faithfully  promised  the  &di\d  John 
Doe  to  pay  him  so  much  money  as  he  therefore  reasonably  deserved 
to  have  of  the  said  Richard  Roe,  when  he,  the  said  Richard  Roe, 
should  be  thereunto  afterwards  requested.  And  the  ssiid  John  Doe 
avers  that  he  therefore  reasonably  deserves  to  have  of  the  said 
Richard  Roe  the  further  sum  of  fifty  pounds  of  like  lawful  money, 
to  wit,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  where- 
fore the  said  Richard  Roe  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  there  had  notice.  Nevertheless  (concluding  as  in 
Form  No.  9826). 

1,  See,  generally,  supra,  note  i,  p.  6og. 
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c.  Of  an  Inn  and  Profits  Thereof. 

Form  No.  20242.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  42.) 

{Commencing  as  in  Form  No.  202Jf.l,  ami  continuing  doivn  to  *)  for 
the  use,  occupation  and  profits  of  a  certain  inn,  commonly  called  or 
known  by  the  name  or  sign  of  the  {stating  name  or  sign,  as  the  case 
may  be)  inn,  of  the  said  John  Doe,  by  the  said  Richard  Roe  and  at 
his  special  instance  and  request,  and  by  the  sufferance  and  per- 
mission of  the  said  John  Doe  for  a  long  time  before  then  elapsed 
had,  held,  used,  occupied,  received  and  taken,  and  being  so  indebted, 
he,  the  said  Richard  Roe,  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  s2L\d  Jo/m  Doe  to  pay  him  the  said  last  mentioned  sum  of  money 
when  he,  the  said  Richard  Roe,  should  be  thereunto  afterwards 
requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  ssixdjohn  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  before  that  time  suffered  and 
permitted  the  said  Richard  Roe  to  have,  hold,  use  and  occupy  a  cer- 
tain other  inn,  commonly  called  {naming  it),  of  the  ssad  John  Doe, 
and  receive  and  take  the  profits  thereof,  and  that  he,  the  said  Richard 
Roe,  had,  according  to  the  said  last  mentioned  sufferance  and  per- 
mission of  the  said  John  Doe  had,  held  and  occupied  the  said  last 
mentioned  inn,  and  received  and  taken  the  profits  thereof  for  a  long 
time  before  then  elapsed,  he,  the  said  Richard  Roe,  undertook  {con- 
cluding as  in  Form  No.  202^1). 

d.  Of  Furnished  Lodgings. 

Form  No.  20243.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  44.) 

{Commencing  as  in  Form  No.  202^1,  and  continuing  dotvn  to  *)  for 
the  use  and  occupation  of  certain  rooms  and  apartments  in  and 
parcel  of  a  certain  dwelling-house  of  the  said  John  Doe,  situate 
{state  situation),  by  the  said  Richard  Roe,  and  at  his  special  instance 
and  request,  and  by  the  sufferance  and  permission  of  the  said  John 
Doe  for  a  long  space  of  time  before  then  elapsed  had,  held,  used, 
occupied,  possessed  and  enjoyed,  together  with  certain  household 
furniture,  table-linen  and  other  necessaries,  goods  and  chattels  of 
the  %z\6.  John  Doe  therein  being;  and  being  so  indebted,  he,  the  said 
Richard  Roe,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  in  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  undertook  and  then  and  there  faithfully  promised  the  said 
John  Doe  to  pay  him  the  said  last  mentioned  sum  of  money  when 
he,  the  said  Richard  Roe,  should  be  thereunto  afterwards  requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 

1.  See,  generally,  supra,  note  i,  p.  609. 
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aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  saidy^A/;  Doe^  at  the  like  special  instance  and 
request  of  the  ssad  J^ic/iard  Jioe,  had  before  that  time  suffered  and 
permitted  the  'bdix^X  Richard  Roe  to  have,  hold,  use,  occupy,  possess 
and  enjoy  certain  other  rooms  and  apartments,  in  and  parcel  of  a 
certain  other  dwelling-house,  of  the  said  John  Doe,  situate  {describing 
if),  and  that  the  said  Richard  Roe  had,  according  to  the  said  last  men- 
tioned sufferance  and  permission  of  the  said  _/(?//«  Z>£?^  had,  holden, 
used,  occupied,  possessed  and  enjoyed  the  same,  together  with 
certain  other  household  furniture  of  the  %3\6.  John  Doe  therein  being, 
for  a  long  time  before  then  elapsed,  he,  the  said  Richard  Roe,  under- 
took {concluding  as  in  Form  No.  202Jfl'). 

e.  Of  Unfurnished  Lodgings. 

Form  No.  20244.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  43.) 

{Commencing  as  in  Form  No.  20341,  and  continuing  down  to  *)  for 
the  use  and  occupation  of  certain  rooms  and  apartments  in  and 
parcel  of  a  certain  dwelling-house  of  the  said  John  Doe,  situate 
{stating  situation'),  by  the  said  Richard  Roe,  and  at  his  special  instance 
and  request,  and  by  the  sufferance  and  permission  of  the  sdiid  John 
Doe  for  a  long  space  of  time  before  then  elapsed  had,  held,  used, 
occupied,  possessed  and  enjoyed,  and  being  so  indebted,  he,  the 
sa\d  Richard  Roe,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  Sdi\(\  John  Doe  to  pay  him  the  said  last  mentioned  sum  of  money 
when  he,  the  said  Richard  Roe,  should  be  thereunto  afterwards 
requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  said  John  Doe,  at  the  like  special  instance  and 
request  of  the  saXd  Richard  Roe,  had  before  that  time  permitted  the 
s,2i\d  Richard  Roe  to  have,  hold,  use,  occupy,  possess  and  enjoy  cer- 
tain rooms  and  apartments  in  and  parcel  of  a  certain  other  dwelling- 
house  of  the  said  John  Doe,  situate  {state  situation),  and  that  he,  the 
said  Richard  Roe,  had,  according  to  the  said  last  mentioned  sufferance 
and  permission  had,  holden,  used,  occupied,  possessed  and  enjoyed 
the  same  for  a  long  space  of  time  then  elapsed,  he,  the  said  Richard 
Roe,  undertook  {concluding  as  in  Form  No.  202^1). 

f.  Of  Pasture  Land  and  the  Eatage  of  the  Grass. 

Form  No.  2024  5. • 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  43.) 

{Commencing  as  in  Form  No.  202J^1,  and  continuing  doivn  to  *)  for 
the  use  of  certain  pasture  land  of  the  said  John  Doe  and  the  eatage  of 

1.  See,  generally,  supra,  note  I,  p.  609. 
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the  grass  thereon  growing,  by  him,  the  saJxd  John  Doe,  before  that 
time  let  to  the  sdixd  Richard  Roc,  and  at  his  special  instance  and 
request,  and  by  the  said  Richard  Roc,  according  to  such  letting,  had 
and  used  in  and  for  the  depasturing  of  certain  cattle,  for  a  long  time 
before  then  elapsed,  and  being  so  indebted,  he,  the  said  Richard  Roc, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  ssad  John  Doe 
to  pay  him  the  said  last  mentioned  sum  of  money  when  he,  the  said 
Richard  Roe,  should  be  thereunto  afterwards  requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  ?>Si\(\  John  Doc,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  l)efore  that  time  suffered  and 
permitted  the  said  Richard  Roe  to  have  and  enjoy,  and  that  the  said 
Richard  Roe  had  accordingly  had  and  enjoyed  certain  other  pasture 
land  of  him,  the  sdiid  John  Doe,  and  the  eatage  of  certain  grass 
thereon  growing,  in  and  for  the  depasturing  of  certain  other  cattle, 
for  a  long  time  before  then  elapsed,  he,  the  said  Richard  Roe,  under- 
took {concluding  as  in  Form  No.  2021^.1). 

g.  Of  a  Pew  in  a  Church. 

Form  No.  20246.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  40.) 

{Commencing  as  in  Form  No.  2021f.l,  and  continuing  do^vn  to  *)  for 
the  use  and  occupation  of  a  certain  pew  in  the  parish  church  of 
{stating  it),  in  the  county  of  Middlesex,  by  the  said  Richard  Roe,  and 
at  his  special  instance  and  request,  and  by  the  sufferance  and  per- 
mission of  the  said  John  Doe  had,  used,  occupied,  possessed  and 
enjoyed  by  him,  the  said  Richard  Roe,  and  divers  other  persons  of  his 
family,  on  divers  Sundays  and  holydays,  for  and  during  a  long  time 
before  elapsed  for  the  attending  and  hearing  divine  service  performed 
in  the  said  church,  and  being  so  indebted,  he,  the  said  Richard  Roe, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  said  John  Doe 
to  pay  him  the  said  last  mentioned  sum  of  money  when  he,  the  said 
Richard  Roe,  should  be  thereunto  afterwards  requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  S3\d  John  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  before  that  time  suffered  and 
permitted  the  said  Richard  Roe,  and  divers  other  persons  of  his 
family,  to  use,  have,  occupy,  possess  and  enjoy  a  certain  other  pew 
in  the  said  parish  church  of  {stating  it),  in  the  county  of  Middlesex, 
and  that  he,  the  said  Richard  Roe,  and  the  said  last  mentioned  other 
persons  had,  according  to  the  said  last  mentioned  sufferance  and 
permission,  used,  occupied,  possessed  and  enjoyed  the  same  on  divers 

1.  See,  generally,  supra,  note  i,  p.  609. 
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other  Sundays  and  holydays,  for  and  during  a  long  time  before  then 
elapsed,  for  the  attending  and  hearing  of  divine  service  performed  in 
the  said  church,  he,  the  said  Richard  Roe,  undertook  {concluding  as 
in  Form  No.  20241). 

h.  Of  Seats  in  a  House  to  View  a  Public  Ppoeession. 

Form  No.  20247.' 
(2  Chit.  PI.  (3d  Am,  from  2d  Lond.  ed.)  41.) 

(Commencing  as  in  Form  No.  202j^1,  and  continuing  down  to  *)  for 
the  use  and  occupation  of  divers  seats  or  places  in  and  parcel  of  a 
certain  dwelling-house  of  the  said  John  Doe  by  the  said  Richard  Roe 
and  divers  other  persons  before  that  time  used,  occupied,  possessed 
and  enjoyed  for  the  viewing  of  a  certain  public  procession,  on  a  cer- 
tain day  then  past,  and  at  the  special  instance  and  request  of  the 
said  Richard  Roe,  and  being  so  indebted,  he,  the  said  Richard  Roe,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  said  John  Doe 
to  pay  him  the  said  last  mentioned  sum  of  money  when  he,  the  said 
Richard  Roe,  should  be  thereunto  afterwards  requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  said  John  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  before  that  time  suffered  and 
permitted  the  said  Richard  Roe  and  divers  other  persons  to  have, 
use,  occupy,  possess  and  enjoy  divers  other  seats  or  places  in  and 
parcel  of  a  certain  other  dwelling-house  of  the  STCxd  John  Doe,  and 
that  the  said  Richard  Roe  and  the  said  last  mentioned  other  persons 
had.  according  to  the  said  last  mentioned  sufferance  and  permission 
of  the  said  John  Doe  had,  used,  occupied,  possessed  and  enjoyed  the 
same,  in  and  for  the  viewing  of  a  certain  other  public  procession,  on 
a  certain  day  then  past,  he,  the  said  Richard  Roe,  undertook  {con- 
cluding as  in  Form  No.  202Jf.T). 

i.  Of  a  Tennis  Court,  Balls  and  Raelsets. 

Form  No.  20248.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  41.) 

{Commencing  as  in  Form  No.  2024-1,  and  continuing  down  to  *)  for 
the  use  of  a  certain  tennis  court  of  the  said  Johfi  Doe  by  the  said 
Richard  Roe,  and  at  his  special  instance  and  request,  and  by  the 
sufferance  and  permission  of  the  said  John  Doe  before  that  time  used 
in  and  for  the  playing  of  divers  sets  and  games  at  tennis  therein, 
and  for  the  use  and  hire  of  divers  dresses,  balls  and  rackets  of  the 
said  John  Doe  before  that  time  let  to  hire  to  the  said  Richard  Roe,  at 
his  special  instance  and  request,  and  by  him,  the  said  Richard  Roe, 
according  to  that  letting  to  hire,  had  and  used  in  and  for  the  playing 

1.  See,  generally,  supra,  note  i,  p.  6og. 
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of  the  said  sets  and  games,  and  being  so  indebted,  he,  the  said 
Richard  Roe,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  in  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  undertook  and  then  and  there  faithfully  promised  the  said 
John  Doe  to  pay  him  the  said  last  mentioned  sum  of  money  when 
he,  the  said  Richard  Roe,  should  be  thereunto  afterwards  requested. 
And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  S3.\d  John  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  before  \  that  time  suffered  and 
permitted  the  said  Richard  Roe  to  use  a  certain  other  tennis  court  of 
him,  the  said  John  Doe,  and  that  he,  the  said  Richard  Roe,  had, 
according  to  the  said  last  mentioned  sufferance  and  permission, 
before  that  time  used  the  said  last  mentioned  tennis  court,  in  and 
for  the  playing  of  divers  other  sets  and  games  at  tennis  therein.  And 
also  in  consideration  that  the  said  Johti  Doe,  at  the  like  special 
interest  and  request,  had  before  that  time  let  to  hire  to  him,  the 
said  Richard  Roe,  divers  other  dresses,  balls  and  rackets  of  the  said 
John  Doe,  to  be  had  and  used,  and  that  he,  the  said  Richard  Roe, 
had  accordingly  had  and  used  the  same,  in  and  for  the  playing  of 
the  said  last  mentioned  sets  and  games,  he,  the  said  Richard  Roe^ 
undertook  {concluding  as  in  Form  No.  202JfT). 

j.  Of  a  Way. 

Form  No.  20249,' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  39.) 

{Commencing  as  in  Form  No.  202Jfl,  and  continuing  do7vn  to  *)  for 
the  use  of  a  certain  way  or  passage  for  divers  cattle,  wagons,  and 
other  carriages  loaded  with  timber,  wood  and  bark,  in,  through,  over 
and  along  certain  closes  of  the  said  John  Doe  before  then  had,  used  and 
enjoyed  by  the  said  Richard  Roe,  and  at  his  request,  and  by  the  suf- 
ferance and  permission  of  the  said  John  Doe,  for  a  long  time  then 
elapsed,  and  being  so  indebted,  he,  the  said  Richard  Roe,  in  considera- 
tion thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  John  Doe  to  pay 
him  the  said  last  mentioned  sum  of  money  when  he,  the  said  Richard 
Roe,  should  be  thereunto  afterwards  requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  said  John  Doe,  at  the  like  special  instance 
and  request  of  the  said  Richard  Roe,  had  before  that  time  suffered 
and  permitted  the  said  Richard  Roe  by  himself  and  his  servants  and 
other  persons,  and  with  cattle,  wagons  and  other  carriages  to  fetch, 
draw,  take  and  carry  away  divers  large  quantities  of  timber,  wood 
and  bark,  through,  over  and  along  certain  other  closes  and  parcels 
of  land  of  the  said  John  Doe,  and  that  the  said  Richard  Roe  had 
accordingly,  by  the  said  permission  of  the  said  John  Doe,  by  himself, 

1.  See,  generally,  supra,  note  i,  p.  609. 
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the  said  Richard  Roe,  and  his  servant  and  divers  other  persons,  and 
with  cattle,  wagons  and  other  carriages,  fetched,  drawn,  carried, 
took  and  carried  away  the  said  timber,  wood  and  bark,  through, 
over  and  along  the  said  last  mentioned  closes  and  parcels  of  land  of 
the  said  John  Doe,  he,  the  said  Richard  Roe,  undertook  {concluding  as 
in  Form  No.  2021^1). 

k.  Of  Wapehouse-room  for  Goods. 

Form  No.  20250.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  45.) 

(Commencing  as  in  Forjn  No.  202^1,  and  continuing  doT.vn  to  *)  for 
warehouse-room  by  the  said  John  Doe  before  that  time  found  and 
provided  for,  in  and  about  the  stowing  and  keeping  of  certain  goods 
and  merchandise,  before  then  stowed  and  kept  in  a  certain  ware- 
house of  him,  the  said  John  Doe,  for  the  said  Richard  Roe,  and  at  his 
special  instance  and  request,  and  being  so  indebted,  he,  the  said  Rich- 
ard Roe,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  afore- 
said, undertook  and  then  and  there  faithfully  promised  the  S2\<\  John 
Doe  to  pay  him  the  said  last  mentioned  sum  of  money  when  he,  the 
said  Richard  Roe,  should  be  thereunto  afterwards  requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in  con- 
sideration that  the  said  John  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  before  that  time  found  and  provided 
other  warehouse-room  for,  in  and  about  the  stowing  and  keeping  of 
certain  other  goods  and  merchandise,  before  then  stowed  and  kept 
in  a  certain  other  warehouse  of  him,  the  saXd  John  Doe,  for  the  said 
Richard  Roe,  he,  the  said  Richard  Roe,  undertook  (concluding  as  in 
Fortn  No.  202 J^I). 

1.  Fop  the  Moopage  of  a  Ship. 

Form  No.  2025  i .' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  46.) 

(Commencing  as  in  Form  No.  20241,  and  continuing  down  to  *)  for 
the  mooring  and  fastening  of  a  certain  ship  or  vessel  called  (stating 
name),  to  a  certain  chain  of  the  said  John  Doe,  lying  and  being  in  the 
river  Thames,  in  the  said  county  of  Middlesex,  for  a  long  space  of 
time  then  elapsed,  moored  and  fastened  by  the  ssixd  Richard  Roe  to 
the  said  chain  of  the  said  John  Doe  and  by  his  permission  and  suffer- 
ance, and  at  the  special  instance  and  request  of  the  ssad  Richard  Roe, 
and  being  so  indebted,  he,  the  said  Richard  Roe,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
the  parish  and  ward  aforesaid,  undertook  and  then  and  there  faith- 
fully promised  the  ^^SA  John  Doe  to  pay  him  the  said  last  mentioned 
sum  of  money  when  he,  the  said  Richard  Roe,  should  be  thereunto 
afterwards  requested. 

1.  See,  generally,  supra,  note  i,  p.  609. 
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And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  mLondoti  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  szi^  John  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  had  before  that  time,  at  the  like 
special  instance  and  request  of  the  ssad  Richard  Roe,  permitted  and 
suffered  him  to  moor  and  fasten  a  certain  ship  or  vessel  called  {stat- 
ing name')  to  a  certain  other  chain  of  him,  the  said  John  Doe,  in  the 
river  Thames  aforesaid,  in  the  county  aforesaid,  and  that  the  said 
Richard  Roe, by  virtue  of  such  permission  and  sufferance,  had  before 
then  moored  and  fastened  the  said  last  mentioned  vessel  to  the  said 
chain  there  for  a  long  space  of  time  then  elapsed,  he,  the  said  Richard 
Roe,  undertook  {concluding  as  in  Form  No.  202Jfl). 


m.  For  the  Standing  of  a  Carriage. 
Form  No.  20252.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  45.) 

{Commencing  as  in  Form  No.  202Jf.l,  and  continuing  down  to  *)  for 
the  standing  of  certain  carriages  by  the  sdiid  John  Doe  before  that 
time  kept  and  taken  care  of  in  a  certain  building  for  the  said  Richard 
Roe,  and  at  his  special  instance  and  request,  and  being  so  indebted, 
he,  the  said  Richard  Roe,  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  said  John  Doe  to  pay  him  the  said  last  mentioned  sum  of  money 
when  he,  the  said  Richard  Roe,  should  be  thereunto  afterwards 
requested. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in 
consideration  that  the  said  John  Doe,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe,  hdid.  before  that  time  kept  and  taken 
care  of,  in  a  certain  building,  certain  other  carriages  for  the  said 
Richard  Roe.  he,  the  said  Richard  Roe,  undertook  {concluding  as  in 
Form  No.  202Jfl). 

2.  Under  Codes  and  Practice  Acts, 
a.  In  General. 

Form  No.  20253.' 

(Ala.  Civ.  Code  (1896),  §  3352.  No.  31.) 
(  Title  of  court  and  cause  as  in  Form  No.  5907.) 
The  plaintiff  claims  of  the  defendant  one  hundred  dollars  for  the 
use  and    occupation   by  him    of   the    following   tract  of   land,    viz: 
{describe  it),  belonging  to  the  plaintiff,  from  the  first  day  oi  June, 
iS99,  to  the/r.f/  day  of  September,  i&99. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

1.  See,  generally,  supra,  note  i,  p.  609. 
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Form  No.  20254.' 

(Conn.  Prac.  Act,  p.  182,  No.  318.) 

{Commencement  as  in  For  pi  No.  5912.) 

1.  The  defendant  occupied  the  (house  and  lot,  No.  100  State  street, 
New  Haven'),  by  permission  of  the  plaintiff,  from  May  1st  to  July 
1st,  i878,  under  an  agreement  to  pay  the  plaintiff  a  reasonable  rent 
therefor,  monthly. 

2.  The  use  of  said  premises  for  said  period  was  reasonably 
worth  $50. 

3.  The  defendant  has  not  paid  the  same. 
The  plaintiff  claims  $60  damages. 
(Conclusion  as  in  Form  No.  5912.) 

Form  No.  20255.' 

(Mass.  Pub.  Stat.  (1882},  c.  167,  §  94.) 

(Title  of  court  and  cause  as  in  Form  No.  69Jf2.) 

And  the  plaintiff  says  that  the  defendant  owes  him  one  hundred 
dollars,  for  the  use  and  occupation  of  a  certain  tenement  hired  of 
the  plaintiff  by  the  defendant. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  20256.' 

(Title  of  court  and  cause  as  in  For  in  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  during  all  the  times  hereinafter  mentioned  the  plaintiff 
was  and  now  is  the  owner  in  fee  (or  state  other  estate,  as  the  case  may 
be)  of  the  premises  known  as  No.  10  West  street,  in  the  village  of 
Northport  and  said  county  of  Suffolk,  and  consisting  of  a  dwelling- 
house  and  lot  (or  otherwise  describing  the  preifiises). 

II.  That  the  defendant  used  and  occupied  the  aforesaid  premises 
by  the  permission  of  this  plaintiff  and  as  his  tenant  from  the  tenth 
day  oi  June,  \W9,  until  the  tenth  day  of  September,  i899. 

III.  That  the  use  of  the  aforesaid  premises  for  that  period  was 
reasonably  worth  the  sum  of  sixty  dollars. 

IV.  That  no  part  of  said  amount  has  been  paid  by  said  defendant 
or  by  anyone  for  him. 

Wherefore  (concluding  as  in  Form  No.  5926). 

Form  No.  20257. 

(Precedent  in  McCarty  v.  O'Donnell,  7  Robt.  (N.  Y.)  431.)* 

[(Title  of  court  and  cause  as  in  Form  No.  5926.)]^ 

The  complaint  of  the  plaintiff  shows  to  the  court: 

First.   That  at  the  times  hereinafter  mentioned,  she  was  the  owner 

1.  See,  generally,  supra,  note  i,  p.  3.  The  matter  to  be  supplied  within 
6oq.  [  J  will  not  be  found  in  the   reported 

2.  The  sufficiency  of  this  complaint  case, 
was  not  questioned. 
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of  a  cottage,  butcher  shop,  and  room  over  the  same  in  house,  wagon 
shed  and  slaughter-house  situate  Sit  Far  Hoc kaway,  Queens  county,  in 
the  state  olNe^v  York. 

Second.  That  the  defendant  occupied  the  same  by  the  permission 
of  this  plaintiff,  ivom  June  3,  i867,  to  the  8t/i  day  of  October^  i867, 
when  he  abandoned  the  same  to  this  plaintiff. 

Third.  That  the  use  of  the  said  premises  for  that  period  was 
reasonably  worth  the  sum  of  ^/iree  hundred  dollars,  but  that  the  said 
defendant  has  not  paid  the  same,  or  any  part  thereof. 

That  the  plaintiff  demanded  the  payment  thereof  on  or  about  Feb- 
ruary 3,  I W8. 

Wherefore  this  plaintiff  demands  judgment  against  said  defendant 
for  the  sum  of  three  hu?idred  doWsiV?,,  with  interest  thereof  from  7^^^- 
ruary  3,  i8>68,  besides  the  costs  of  this  action. 

[(^Signature,  office  address  of  attorney,  and  verification  as  in  Form  No. 
lUo7.)y 

b.  Fop  a  Fixed  Rent. 

Form  No.  20258.* 

(Conn.  Prac  Act,  p.  108,  No.  172.) 

{Commencement  as  in  Form  No.  5912.') 

1.  On  May  1st,  i878,  the  defendant  hired  of  the  plaintiff  the  house 
and  lot  No.  100  State  street,  New  Haven,  at  the  monthly  rent  of  %12, 
payable  on  the  last  days  of  each  month. 

2.  The  defendant  occupied  said  premises  from  May  1st  to  August 
1st,  i878. 

3.  The  defendant  has  not  paid  $13,  being  the  part  of  said  rent  due 
on  the  thirty-first  day  oi  July,  \878. 

The  plaintiff  claims  %15  damages. 
{^Conclusion  as  in  Form  No.  5912.) 

Form  No.  20259.' 

(  Title  of  court  and  cause  as  in  Forni  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  during  all  the  times  hereinafter  mentioned  the  plaintiff 
was  and  now  is  the  owner  in  fee  of  the  premises  known  as  No.  10 
West  street,  in  the  village  of  Northport,  in  said  county  of  Suffolk,  and 
consisting  of  a  warehouse  and  lot. 

II.  That  on  \.\\^  first  day  of  April,  i899,  the  defendant  hired  from 
the  plaintiff  the  first  floor  of  said  warehouse  and  agreed  to  pay  for 
the  use  thereof  the  sum  of  three  hundred  dollars  per  year,  payable  in 
equal  monthly  instalments  of  t7venty-five  dollars  on  the  first  day  of 
every  month  beginning  on  the/r.r/  day  of  May,  i899. 

III.  That  the  defendant  occupied  the  said  premises  from  the  said 
first  day  of  April,  i899,  to  the  first  day  of  April,  igOO. 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
I J  will  not  be  found  in  the  reported  case.     609. 
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f(jDr,  where  the  defendant  had  abandoned  possession^  say,  **  III.  That  the 
endant  took  possession  of  and  occupied  the  said  premises  under 
said  agreement."] 

III.  That  the  use  and  occupation  of  the  aforesaid  premises  was 
reasonably  worth  the  aforesaid  sum  of  twenty-five  dollars  per  month. 

IV.  That  the  sum  of  twenty-five  dollars,  being  the  rent  due  for  the 
use  of  said  premises  for  the  month  of  March,  igOO,  became  due  on 
the  first  day  of  April,  igOO,  and  has  not  been  paid. 

Wherefore,  (concluding  as  in  Form  No.  5926). 

II.  ANSWER  DENYING  USE  AND  OCCUPATION.^ 

Form  No.  20260. 

(  Title  of  court  and  cause  as  in  Fortn  No.  llJf31.') 

The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action,  says: 

That  he  did  not  occupy  the  premises  as  alleged. 

(Signature  of  attorney,  ofiice  address  and  verification  as  in  Form 
No.  11431.) 

1.  For  the  formal  parts  of  an  answer  Answers  in  Code  Pleading,  vol.  i, 
in  a  particular  jurisdiction  see  the  title     p.  799. 
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See  the  titles  PUBLIC  OFFICERS,  vol.  15,  p.  88;  QUO 
WARRANTO,  vol.  15,  p.  213.- 


USURY. 

I.  USURY  AS  A  DEFENSE,  622. 

1.  Flea  or  Answer  of  Usury,  622. 

a.  In  General,  623. 

b.  In  Making  Note,  625. 

c.  In  Note,  626. 

d.  In  Transfer  of  an  Accommodation  Note,  628. 

e.  To  Action  for  Foreclosure  of  Mortgage,  629. 
/.    To  Action  Against  Drawer  of  a  Bill,  630, 
g.    To  Debt  on  Bond,  631. 

h.   That  Bill  was  Given  to  Secure  the  Performance  of  an 
Usurious  Contract  Between  the  Acceptor  and  a  Third 
Person,  633. 
8.   Replication  to  Plea  of  Usury,  633. 
II.  ACTIONS  TO  RECOVER  BACK  USURIOUS  INTEREST,  634. 

III.  ACTIONS  FOR  PENALTIES  AND  FORFEITURES,  636. 

IV.  CRIMINAL  PROSECUTIONS  FOR  USURY,  639. 

I.  USURY  AS  A  DEFENSE. 
1.  Plea  or  Answer  of  Usury.^ 

1.  Beqnisites  of  Flea  or  Answer,  Gener-  Ark.   258;  Hawkins  v,  Americus  Nat. 

ally. —  For    the    formal    parts    of    an  Bldg.,    etc.,    Assoc,   96   Ga.   209;  Kil- 

answer  or  plea  in  a  particular  jurisdic-  crease  v.  Johnson,   85   Ga.  600;  Willis 

lion  see  the  titles  Answers   in   Code  v.  Jefferson,  75  Ga.  743;  Trammel!  v. 

Pleading,  vol.  i,  p.  799;  Pleas,    vol.  Woolfolk,  68  Ga.  628;  Stanley  v.  Chi- 

13.  p.  91''  cago  Trust,  etc.,    Bank,    165   111.   295; 

Nature    of  Agreement.  —  The    terms  Goodwin  v.  Bishop,   145  111.  421;  Jen- 

and  nature  of  the  usurious  agreement  kinsz/.  Greenbaum,  95  111.  ii;  Mosier  z/. 

or   transaction    must  be  set   out  with  Norton,  83  111.   519;  Moffitt   v.  Roche, 

definiteness  and  certainty  and  all  the  92  Ind.   96;  Engler  v.  Collins,  16  Ind. 

facts   and    circumstances    in    relation  189;    Kurz  v.  Holbrook,   13   Iowa  562; 

thereto  must  be  stated.     May  v.  Fol-  Chambers    v.    Chalmers,    4   Gill   &  J. 

som,   113  Ala.  198;    Farley  Nat.  Bank  (Md.)  420;  Clarke  v.  Hastings,  9  Gray 

V.  Henderson.  118  Ala.  441;  Powell  w.  (Mass  ) 64;  Grayson  zj.  Brooks,  64  Miss. 
Crawford,  no  Ala.  294;  Stickney  v.  410;  Davis  z/.  Tutlle,  10  Mo.  201;  Mc- 
Moore,  108  Ala.  590;  Laird  v.  Hodges,  Cready  v.  Phillips,  56  Neb.  446;  Farm- 
26   Ark.    356;  Jordan    v.    Mitchell,   25  Land  Security  Co.  v.  Nelson,  52  Neb. 
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a.  In  General. 


624;  Bell  V.  Stowe,  44  Neb.  210;  Rose 
V.  Munford,  36  Neb.  148;  Partridge  v. 
Ely,  15  N.  H.  582;  State  v.  Tappan,  15 
N.  H.  91;  Little  V.  White,  8  N.  H.  276; 
Kase  V.  Bennett,  54  N.  J.  Eq.  97;  Rich- 
ards V.  Weingarten,  58  N.  J.  Eq.  206; 
Cox  V.  Westcoat,  29  N.  J.  Eq.  551; 
Leake  v.  Bergen,  27  N.  J.  Eq.  360;  Tur- 
rell  V.  Byard,  24  N,  J.  Eq.  135;  Han- 
nas  V.  Hawk,  24  N.  J.  Eq.  124; 
National  Bank  v.  Lewis,  75  N.  Y.  516; 
Lewis  V.  Barton,  106  N.  Y.  70;  Man- 
ning V.  Tyler,  21  N.  Y.  567;  Myers  v. 
Wheeler,  24  N.  Y.  App.  Div.  327;  Maule 
V.  Crawford,  14  Hun  (N.  Y.)  193;  Gould 
V.  Horner,  12  Barb.  (N.  Y.)6oi;  Fay  r. 
Grimstead,  10  Barb.  (N.  Y.)  321; 
Chapuis  V.  Mathot,  91  Hun  (N.  Y.)  565; 
Rountree  v.  Brinson,  98  N.  Car.  107; 
Moore  v.  Woodward,  83  N.  Car.  531; 
Harrell  v.  Parrott,  45  S.  Car.  611;  Ste- 
phenson V.  Landis,  14  Lea  (Tenn.)  433; 
Hamilton-Brown  Shoe  Co.  v.  Mayo,  8 
Tex.  Civ.  App.  164;  Smith  v.  Stevens, 
81  Tex.  461;  Smith  v.  Nicholas,  8  Leigh 
(Va.)  330;  Kelley  v.  Lewis,  4  W.  Va. 
456;  Gillmore  v.  Woolcock,  13  Wis. 
5S9;  Towslee  v.  Diirkee,  12  Wis.  480. 

Parties  to  Contract.  —  In  some  juris- 
dictions, the  plea  or  answer  must  state 
with  whom  or  between  whom  the  agree- 
ment was  made.  McKinley-Lanning 
L.  &  T.  Co.  V.  Aldrich,  50  Neb.  785; 
Rainbolt  v.  Strang,  39  Neb.  339;  Man- 
ning V.  Tyler,  21  N.  Y.  567. 

Place  of  Contract.  —The  plea  or  answer 
should  state  where  the  contract  was 
made.  Rainbolt  v.  Strang,  39  Neb. 
339.  Or  the  place  of  payment.  Laird 
V.  Hodges,  26  Ark.  356. 

When  contract  was  made  must  be 
stated.     Rainbolt   v.    Strang,   39   Neb. 

339- 

Amount  of  Principal.  —  The  plea  or 
answer  should  state  the  amount  of  the 
principal  sum  loaned  or  forborne. 
Clark  V.  Moses,  Kirby  (Conn.)  143; 
Laramore  v.  Americus  Bank,  69  Ga. 
722;  Trammell  v.  Woolfolk,  68  Ga. 
628;  McElroy  v.  Albany,  65  Ga.  387; 
Tillman  v.  Morton,  65  Ga.  386;  Han- 
cock V.  Hodgson,  4  111.  330;  Scott  v. 
Leary,  34  Md.  396;  Rainbolt  v.  Strang, 
39  Neb.  339;  Cox  V.  Westcoat,  29  N.  J. 
Eq.  551;  National  Bank  of  Metropolis 
V.  Orcutt,  48  Barb.  (N.  Y.)  256. 

Loan  or  Forbearance.  —  That  there  was 
a  loan  of  money  or  an  agreement  for  a 
loan  or  a  forbearance  of  a  pre-existing 
indebtedness  should  be  stated.     Kase 


V.  Bennett,  54  N.  J.  Eq.  97;  Forgotston 
V.  McKeon,  14  N.  Y.  App.  Div.  342; 
Balfour  v.  Davis,  14  Oregon  47. . 

Period  of  Forbearance.  —  The  plea  or 
answer  must  state  the  period  of  for- 
bearance either  directly  or  by  a  state- 
ment of  facts  from  which  the  period 
of  forbearance  appears.  Laramore  v. 
Americus  Bank,  69  Ga.  722;  Trammell 
V.  Woolfolk,  68  Ga.  628;  Siesel  v.  Har- 
ris,  48  Ga.  652;  Hancock  v.  Hodgson, 
4  111.  330;  Rainbolt  v.  Strang,  39  Neb. 
339;  Cox  V.  Westcoat,  29  N.  J.  Eq.  551, 
National  Bank  of  Metropolis  v.  Orcutt, 
48  Barb.  (N.  Y.)  256. 

Amount  of  Usury.  —  The  amount  of 
usury  agreed  upon,  taken  or  reserved 
must  be  stated.  Farley  Nat.  Bank  v. 
Henderson,  118  Ala.  441;  May  v.  Fol- 
som,  113  Ala.  198;  Stickney  v.  Moore, 
108  Ala.  590;  Woodall  v.  Kelly,  85  Ala. 
368;  Clark  z/.  Moses,  Kirby  (Conn.)  143; 
Laramore  v.  Americus  Bank,  69  Ga. 
722;  Tillman  v.  Morton,  65  Ga.  386; 
McElroy  v.  Albany,  65  Ga.  387;  Tram- 
mell V.  Woolfolk,  68  Ga.  628;  Hancock 
V.  Hodgson,  4  111.  330;  Collins  v.  Make- 
peace, 13  Ind.  448;  McKinley-Lanning 
L.  &  T.  Co.  V.  Aldrich,  50  Neb.  785; 
Rainbolt  v.  Strang,  39  Neb.  339;  Rose 
V.  Munford,  36  Neb.  148;  Partridge  v. 
Ely,  15  N.  H.  582;  Tappan  v.  Prescott, 

9  N.  H.  531;  Little  V.  White,  8  N.  H. 
276;  Richards  v.  Weingarten.  58  N.  J. 
Eq.  206;  Cox  V.  Westcoat,  29  N.  J.  Eq. 
551;  Watson  V.  Conkling,  24  N.  J.  Eq. 
230;  Clark  V.  Badgley,  8  N.  J.  L.  233; 
Manning  v.  Tyler,  21  N.  Y.  567;  Gould 
V.  Horner,  12  Barb.  (N.  Y.)  601;  Na- 
tional Bank  of  Metropolis  v,  Orcutt,  48 
Barb.  (N.  Y.)  256;  Fay  v.  Grimsteed,  10 
Barb.  (N.  Y.)  321;  Balfour  v.  Davis,  14 
Oregon  47;  Stephenson  v.  Landis,  14 
Lea  (Tenn.)  433;  Newman  v.  Kershaw, 

10  Wis.  333. 

Intention  to  Take  Unlawful  Interest.  — 
The  plea  or  answer  must  allege  an  in- 
tent to  take  or  reserve  interest  in  excess 
of  the  legal  rate.  Laird  v.  Hodges,  26 
Ark.  356;  Jordan  v.  Mitchell,  25  Ark. 
258;  Moody  z'.  Hawkins,  25  Ark.  191; 
Willis  V.  Jefferson.  75  Ga.  743;  Conwell 
V.  Pumphrey,  9  Ind.  135;  McKinley- 
Lanning  L.  &  T.  Co.  V.  Aldrich,  50 
Neb.  785;  Rose  v.  Munford,  36  Neb. 
148;  Kase  V.  Bennett,  «;4  N.  J,  Eq.  97; 
Manning  v.  Tyler,  21  N.  Y.  567;  Na- 
tional Bank  of  Metropolis  v.  Orcutt,  48 
Barb.  (N.  Y.)  236;  Balfour  v.  Davis,  14 
Oregon  47. 
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Form  No.  20261. 

(Ala.  Civ.  Code  (1896).  §  3353.  No.  38.) 

(  Title  of  court  as  in  Form  No.  5907.) 
John  Doe,  plaintiff, 


vs. 
Richard  Roe,  defendant. 

The  defendant,  for  answer  to  the  complaint,  saith  that  the  said 
note  {bond  or  contract,  as  the  case  may  be),  upon  which  the  action  is 
founded,  is  usurious  and  void  for  the  interest  thereon. 

Jeremiah  Mason,  Attorney  for  Defendant. 

Form  No.  20262.* 

(2  Humph.  Prec.  885.) 

{Title  of  court  and  cause  as  in  Form  No.  15219.') 
And  the  said  defendant  (or  the  said  defendant  Richard  Roe),  by 
Jeremiah  Mason,   his  attorney    (or  in  his  own  person),   comes    and 


Corrupt  Agreement.  —  The  plea  or  an- 
swer should  allege  a  corrupt  agreement 
for  more  than  the  legal  rate  of  interest. 
Laird  v.  Hodges,  26  Ark.  356:  Durham 
V.  Tucker,  40  111.  519;  Cohee  v.  Cooper, 
8  Blackf.  (Ind.)  115;  Tappan  v.  Sabin, 
15  N.  H.  79;  Watson  v.  Conkling,  24 
N.  J.  Eq.  230;  Maule  v.  Crawford,  14 
Hun  (N.  Y.)  193;  Balfour  v.  Davis.  14 
Oregon  47.  Although  the  corrupt 
agreement  need  not  be  alleged  in  ex- 
press terms.  Maule  v.  Crawford,  14 
Hun  (N.  Y.)  193;  Miller  v.  Schuyler,  20 
N.  Y.  522. 

Substance  of  agreement  should  be  set 
out.  New  Jersey  Patent  Tanning  Co. 
V.  Turner,  14  N.  J.  Eq.  326;  Dawes  v. 
Cammus,  32  N.  J.  Eq.  456,  Kase  v. 
Benneit,  54  N.  J.  Eq.  97. 

In  A^ew  Hampshire,  the  agreement 
need  not  be  set  out  in  the  pleading. 
Tappan  ?'.  Sabin,  15  N.  H.  79. 

Lawful  rate  of  interest  should  be  stated. 
Thumpson  v.  Real  Estate  Bank,  5 
Ark.  59. 

Amount  Due.  —  The  amount  lawfully 
due  should  be  stated.  Scott  v.  Learv, 
34  Md.  396;  Grinder  v.  Nelson,  9  Gill 
(Md.)  299. 

Tender.  —  The  plea  or  answer  need 
not  allege  a  tender  of  the  amount  law- 
fully due  or  make  an  offer  of  payment. 
Mason  First  Nat.  Bank  v.  Ledbetter, 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
1042;  Wood  V.  Lake,  13  Wis.  84;  Moyer 
V.  Gunn,  12  Wis.  385;  Towslee  v. 
Durkee,  12  Wis.  480;  Piatt  v.  Robin- 
son, 10  Wis.  128. 

Foreign  Statute.  —  Where  the  defense 
of  usury  is  governed  by  the  statutes  of 


a  state  other  than  that  in  which  the 
action  is  brought,  the  plea  or  answer 
must  set  forth  the  provisions  of  the 
statute  of  such  state.  Smith  v.  Whita- 
ker.  23  111.  367;  Giddings  v.  McCum- 
ber,  51  111.  App.  373;  Jones  v.  Tennessee 
Bank,  8  B.  Mon.  (Ky.)  122;  Reiff  v. 
Bakken,  36  Minn.  333;  McCready  z*. 
Phillips,  56  Neb.  446;  Franklin  Trust 
Co.  V.  Rutherford,  etc..  Electric  Co., 
57  N.  J.  Eq.  42;  Kirk  z/.  Rickerson,  46 
N.  J.  L.  13;  Leake  v.  Bergen,  27  N.  J. 
Eq.  360;  Cutler  v.  Wright,  22  N.  Y. 
472;  Mayer  v.  Louis,  (Supreme  Ct. 
Spec.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  5; 
Balfour  v.  Davis,  14  Oregon  47;  Mc- 
Daniel  v.  Pressler.  3  Wash.  636;  Hull 
V.  Augustine,  23  Wis.  383. 

Action  by  Indorsee.  — Where  the  action 
is  by  an  indorsee  of  a  negotiable  in- 
strument, the  plea  or  aqswer  should 
set  forth  facts  which  impeach  the  title 
of  the  plaintiff  as  a  bona  fide  holder. 
Gebhart  v.  Sorrels,  9  Ohio  St.  461. 

Statutory  Form  of  Plea.  —  In  those 
jurisdictions  where  the  statute  pre- 
scribes a  special  form  of  plea  to  be 
used  in  setting  up  the  defense  of  usury, 
a  plea  in  the  statutory  form  is  sufficient. 
Frye  v.  Barker,  i  Pick.  (Mass.)  267; 
Brakeley  v.  Tuttle,  3  W.  Va.  131. 

1.  See.  generally,  supra,  note  i, 
p.  622. 

If  the  usurious  interest  has  been  in- 
cluded with  the  principal,  the  fact  should 
be  stated,  and  the  amount  of  such 
interest.  Ala.  Civ.  Code  (1896),  p. 
950. 

2.  See,  generally,  supra,  note  i,  p. 
622. 
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defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  the  said  defendant,*  because,  he  says,  that  before  the  making 
of  the  promises  and  undertakings  in  the  said  declaration  mentioned, 
to  wit,  on  {stating  time),  at  {stating  place'),  it  was  corruptly,  and 
against  the  form  of  the  statute  in  that  case  made,  agreed  by  and 
between  the  said  plaintiff  and  the  said  defendant  that  the  said  plain- 
tiff should  lend  and  advance  to  the  said  defendant  the  sum  oi  four 
Aundred  doWsLvs,  and  that  the  said  plaintiff  should  forbear  and  give 
day  of  payment  thereof  to  the  said  defendant,  for  {state  the  time), 
and  that  the  said  defendant,  for  the  loan  of  the  S2i\d  four  hundred  d,o\- 
lars,  and  for  giving  day  of  payment  as  aforesaid,  should  give  and 
pay  the  said  plaintiff  {state  ivhat),  being  more  than  lawful  interest 
for  the  same,  and  that  in  pursuance  of  the  said  usurious  and  corrupt 
agreement  the  said  plaintiff  did  then  and  there  lend  and  advance  to 
the  said  defendant  the  said  sum  oi  four  hundred  diOWdss.  {Then  state 
whether  the  usury  was  paid,  whether  it  was  included  in  the  note  or  bill, 
etc.,  declared  on.)  And  this  he,  the  said  Richard  Roe,  is  ready  to 
verify. 

Wherefore  {concluding  as  in  Form  No.  15218). 

Form  No.  20263.' 

{Title  of  court  and  cause  as  in  Form  No.  11^31.) 

The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action,  says: 

That  the  loan  alleged  in  the  complaint  was  made  to  the  defendant 
by  the  plaintiff  on  the  corrupt  and  unlawful  agreement  between 
them,  that  the  plaintiff  should  reserve  and  secure  to  himself  and  the 
defendant  would  pay  to  him  for  the  use  of  said  sum  a  greater  sum 
than  at  the  rate  of  seven  per  centum  per  annum,  to  wit,  {Here  state 
interest  or  compensation  agreed  on,  and  payment  of  it,  if  it  has  been  paid). 

{Signature,  office  address  and  verification  as  in  Form  No.  lllfSl.) 


b.  In  Making  Note. 

Form  No.  20264,' 

({Title  of  court  and  cause  as  in  Form  No.  llJfSl.) 
The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action  says: 

I.  That  the  note  mentioned  in  the  complaint  was  made  and  deliv- 
ered to  the  plaintiffs  upon  the  usurious  agreement  between  the 
defendant  and  the  plaintiffs,  that  the  defendant  should  pay  the  plain- 
tiffs, and  that  the  plaintiffs  should  reserve  and  secure  to  themselves, 
for  the  loan  of  money,  a  greater  sum  than  at  the  rate  of  seven  per 
cent,  per  annum,  to  wit,  at  the  rate  of  twenty  per  cent,  per  annum 
(besides  a  commission  of  one  per  cent,  on  the  face  of  said  note). 

II.  That  said  sum  was  deducted  and  reserved  from  the  amount  of 
said  note  by  the  plaintiffs,  and  the  balance  only  paid  to  this  defend- 

1.  See,  generally,  supra,  note  i,  p.  622. 
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ant;  that  is  to  say,  that  this  defendant  agreed  to  pay,  and  the  plain- 
tiffs agreed  to  receive  sixty  dollars  for  said  loan,  the  plaintiffs 
reserving  and  securing  to  themselves  for  the  loan  of  money  on  said 
note,  until  the  maturity  thereof,  sixty  dollars. 

(^Stgnature^  office  address  and  verification  as  in  Form  No.  llJfSl.^ 

Form  No.  20265.' 

i^Title  of  court  and  cause  as  in  Form  JSPo.  llJf.Sl.') 
The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action  says: 

I.  That  he  gave  to  the  plaintiff  the  note  mentioned  therein,  in  pur- 
suance of  a  mutual  agreement  between  the  plaintiff  and  defendant, 
that  the  plaintiff  should  lend  the  defendant  the  sum  of  three  hundred 
dollars  from  the.  first  (\aiy  oi  /mie,  i899,  until  the  first  day  oi  June, 
igOO  (or  until  demand^,  upon  interest  at  the  rate  of  tiventy  per  cent, 
per  annum  (or  one  cent  per  day  07i  each  one  hundred  dollars). 

II.  That  the  defendant  received  from  the  plaintiff  two  hundred  and 
/t'r/y  dollars  only,  as  consideration  for  the  said  note;  the  plaintiff 
retaining  sixty  dollars,  as  interest  thereon. 

{Signature,  office  address  and  verification  as  in  Form  No.  llJfSl.) 

e.  In  Note.' 
Form  No.  20266.' 

(Precedent  in  Irvin  v.  Mathews,  75  Ga.  739.) 

[(  Title  of  court  and  cause.') 

{First  plea.y^ 

And  for  a  further  plea  in  this  behalf,  this  defendant  says  that  the 
consideration  of  the  two  promissory  notes  set  forth  in  said  action  is 
and  was  certain  tracts  or  parcels  of  land  which  this  defendant,  on 
January  5,  1S8I,  purchased  from  James  Mathews,  the  plamtiff's 
intestate,  and  Charles  T.  Mathews,  at  and  for  the  price  or  sum  of 
%12,500.00;  that  defendant,  at  the  time  of  the  purchase,  paid  said 

1.  See,  generally,  supra,  note  i,  p.  ceived  of  the  plaintiff  the  former  note 
622.  of  about  $70,  and  bank  bills  and  silver, 

2.  Precedent.  —  In  Dagalz/.  Simmons,  sufficient  to  make  together  $175,  the 
23  N.  Y.  491,  the  answer  was  held  suf-  plaintiff  taking  therefrom  about  enough, 
cient.  which  averred  that:  as  he  said,  to  get  him  a  barrel  of  flour, 

"  And  the  defendant  Simmons,  upon  which  amount  the  defendants  believe 

information    and  belief,    further  says,  was  about  seven  or  eight  dollars.     And 

that  IVooster  accordingly  applied  to  the  the  defendants  then    gave  to  plaintiff 

plaintiff  for  a  loan."     It  then  stated  in  their  note  for  $175  with  interest, 

substance  as  follows:  "  And    the   defendants   further   say. 

That  the  plaintiff  said  he  must  have  that  said  money  was  let  as  above  men- 
more  than  legal  interest:  that  Wooster  tioned,  and  for  more  than  the  legal 
then  agreed  to  give  him  more  than  interest  of  seven  per  cent,  per  annum, 
legal  interest;  that  the  defendants  contrary  to  the  statute,  and  the  defend- 
then  procured  of  the  plaintiff  $70,  ants  charge  and  claim  that  said  note  in 
and  gave  him  their  note  therefor,  the  complaint  mentioned  is  usurious 
the    plaintiff    then    saying   that,    in    a  and  void." 

short   time,   he   would    let   them    have  3.  This  plea  was  held  sufficient, 

more    money.     That   in    pursuance   of  4.  The  matter  to  be  supplied  within 

this  agreement,  on  the  5th  of  Decern-  [  ]  will   not  be  found  in   the  reported 

ber,  1855,  the  defendant  Simmons  re-  case. 
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James  A.  Mathews  %3,000.00  in  cash,  and  it  was  understood  and 
agreed  between  the  said  James  A.  Mathews  and  this  defendant  that 
the  balance  of  such  purchase  money,  to  wit,  the  sum  of  ^,500.00, 
should  be  paid  one-half  in  tivelve  months  and  the  other  half  in  t7vo 
years  after  said  purchase,  and  that  this  defendant  should  pay  interest 
at  the  rate  of  twelve  per  cent,  per  annum  on  the  whole  of  said 
balance  except  the  sum  of  %500.00,  which  was  to  bear  no  interest; 
that,  in  pursuance  of  said  agreement,  this  defendant  did  make  and 
deliver  to  the  said  Jajftes  Mathews  his  two  certain  promissory  notes, 
to  wit,  one  for  ^5,894  SO,  and  is  one  of  the  notes  sued  on,  and  the 
other  for  %5, 290.00,  to  become  due  December  25,  iS81;  that  the  first 
of  said  notes,  to  wit,  the  note  for  %5,89Ji..80,  was  made  up  by  taking 
the  one-half  of  the  balance  of  the  purchase  money  for  said  land, 
to  wit,  the  sum  of  %Jf.,750.00,  and  adding  thereto  interest  at  the 
rate  of  t7c>elve  per  cent,  per  annum  upon  $4,^00.00  of  said  amount 
for  twelve  months,  to  wit,  the  sum  of  ^dJfO.OO,  to  the  same,  making 
the  sum  of  $5,290.00,  and  then  adding  interest  at  the  rate  of  twelve 
per  cent,  per  annum  on  said  sum  of  %5,290.00  for  twelve  months, 
to  wit,  the  sum  of  %60Jf..00,  making  in  the  aggregate  said  sum  of 
%5,89Jt..80;  and  this  defendant  says  that  there  is  included  in  said  note 
of  $5,894.80  the  amount  of  $l,lU:00  of  interest,  which  is  $^8^00  in 
excess  of  interest  for  t7c>o  years  on  the  principal  sum  of  $4,750.00  at 
eight  per  cent,  per  annum.  Wherefore  this  defendant  says  that,  by 
force  of  the  statute  of  this  state  in  force  at  the  time  said  purchase 
was  made  and  said  note  was  given,  the  plaintiff  forfeited  both  the 
interest  and  the  excess  of  interest  so  charged  and  included  in  said 
note,  and  that  the  plaintiff  is  not  entitled  to  have  and  receive  of 
this  defendant  more  than  principal  sum  of  ^JfJ^O.OO  without  any 
interest  thereon;  that  the  second  of  said  two  notes  so  given  by  this 
defendant  in  pursuance  of  said  agreement  was  made  up  by  taking 
the  other  half  of  said  principal  sum  of  $9,600.00  and  adding  thereto 
interest  at  the  rate  of  tivelve  per  cent,  on  $4,500.00  of  said  principal 
for  twelve  months,  to  wit,  the  sum  of  $540.00,  making  in  the  aggre- 
gate the  sum  of  $5,290.00,  for  which  sum  this  defendant  then  and 
there  made  and  delivered  to  said  James  Mathews  his  certain  promis- 
sory note  for  $5,290.00,  to  become  due  December  25,  \Z81;  that 
afterwards,  to  wit,  on  March  12,  iS83,  this  defendant  paid  to  the  said 
Mathews  the  sum  of  $3,500.00  on  said  note  of  $5,290.00,  and  after- 
wards, to  wit,  on  Aj>rt'l  3,  iS83,  this  defendant  gave  to  the  said  James 
Mathews  the  note  of  $2,373.24  sued  on  in  this  action  in  renewal  of  said 
note  of  $5,290.00;  and  this  defendant  says  that  the  interest  reserved 
and  included  in  said  note  of  $5,290.00  is  greater  by  $160.00  than 
interest  at  eight  per  cent,  per  annum  for  twelve  months,  and  that  by 
reason  of  the  statute  of  this  state  of  force  at  that  time,  the  said 
plaintiff  thereby  forfeited  the  interest  and  the  excess  of  interest  on 
said  note;  that  at  the  time  said  payment  was  so  made,  there  was  due 
on  said  note  of  $5,290.00  only  the  sum  of  $4,750.00,  and  after  deduct- 
ing said  payment,  there  remained  only  the  sum  of  $1,250.00  due  on 
said  note;  and  that  said  note  of  $2,373.24  so  sued  on  was  given  only 
in  consideration  of  said  balance  of  $1,250.00  so  due,  together  with 
usurious  interest  on  said  note  of  $5,290.00  at  a  rate  greater  than 
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eight  per  cent,  per  annum,  and  interest  at  twelve  per  cent,  per  annum 
on  said  balance  due,  including  such  usurious  interest  from  said 
April  S,  i8SS,  to  December  25^  iS83.  Wherefore  this  defendant  says 
that  the  said  plaintiff  is  not  entitled  to  have  and  receive  of  this 
defendant  more  than  said  sum  of  %1,250.00,  being  the  balance  of  said 
principal  debt,  without  any  interest  on  the  same. 
[(^Signature  and  verification  as  in  Forjn  No.  5913.')Y 

Form  No.  20267.^ 

(  Title  of  court  and  cause  as  in  Form  No.  llJfSl.^ 

The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action,  says: 

As  to  the  sum  o(  three  hundred  doWsirs,  parcel  of  said  sum  of  _/?Z'^ 
hundred  and  forty  dollars,  in  said  complaint  demanded,  the  said 
defendant  admits  that  he  owes  the  said  sum  of  three  hundred  doWds^ 
to  the  said  plaintiff;  but  as  to  the  sum  of  two  hundred  and  forty  dol- 
lars, the  residue  of  the  said  sum  oi  five  hundred  and  forty  dollars,  the 
said  defendant  says  that  the  said  promissory  note  in  the  complaint 
mentioned  was  given  by  the  said  defendant  to  the  said  plaintiff  for 
the  loan  of ////r^ /j//^^/-^^/ dollars  ior  four  years,  and  no  more;  and 
that  the  said  sum  oi  t7vo  hundred  and  forty  doWsiVS  was  included  in 
said  note  as  interest  on  the  said  sum  of  three  hundred  do\\a.rs  for  the 
said  term  oi  four  years  at  the  rate  of  twenty  per  cent,  per  annum. 

{Signature.,  office  address  and  verification  as  in  For?n  No.  llJfSl.^ 

d.  In  Transfer  of  an  Aeeommodation  Note. 

Form  No.  20268.* 

(  Title  of  court  aftd  cause  as  in  Form  No.  llJfSl. ) 
The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action,  says: 

I.  That  on  the  tenth  day  oi  June,  iS99,  the  defendant  made  the 
note  mentioned  in  the  complaint,  and  without  consideration,  deliv- 
ered the  same  to  one  Richard  Roe,  as  his  agent,  to  have  the  same 
discounted  for  the  defendant  (or  to  one  Richard  Roe  as  an  accommo- 
dation note  for  the  benefit  of  said  Richard  Roe). 

II.  That  the  said  Richard  Roe  thereafter  delivered  said  note  to  one 
William  West,  as  the  agent  of  said  JoJm  Doe,  without  consideration, 
to  have  the  same  {alleging  purpose  as  above). 

III.  That  said  William  West  delivered  said  note  to  one  Samuel 
Short  as  collateral  security  for  the  payment  of  a  loan  made  by  Samuel 
Short  to  William  West  oi  the  sum  oi  three  hundred  dollars,  and  payable 
on  the  first  day  oi  July,  igOO. 

IV.  That  upon  said  loan,  and  at  or  before  so  pledging  said  note, 
said  William  West  and  Samuel  Short  had  agreed  that  said  Safnuel 
Short  should  reserve,  and  William  West  should  pay,  interest  on  such 
loan  at  the  rate  of  twenty  per  cent,  per  annum. 

{Signature,  office  address  and  verification  as  in  Form  No.  II4SI.) 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i, 
[  ]  will  not  be  found  in  the  reported  case.     p.  622. 
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e.  To  Action  for  Foreelosure  of  Mortgage. 

Form  No.  20269. 

(Precedent  in  Earle  v.  Hammond,  (Supreme  Ct.  Spec.  T.)  2  Abb.  N.  Cas. 
(N.  Y.)  369,  note.)' 

[(7VV/<?  of  court  and  cause  as  in  Form  No.  IIJ^SI.')^ 
The  defendant  herein,  William  A.  Hammond.,  by  this  his  answer, 
shows  to  the  court: 

I.  That  on  or  ^hovkX.  January  i,  i87^,  he  executed  lo  John  J.  Brown 
a  bond,  and  on  the  same  day  a  mortgage,  which  he  presumes  to  be 
the  same  described  in  the  complaint  herein.  \^The  ans7ver  then  itifor- 
mally  put  in  issue  the  allegation  that  the  transfer  was  afterwards  made 
to  H.  J.  Bur  chill,  as  described  in  the  complaint,  but  with  the  same  effect 
it  would  appear  as  if  defendant  had  de?iied  information  or  knowledge  suf- 
ficient to  form  a  belief  as  to  such  allegations.^ 

II.  First,  for  a  first  defense:  This  defendant  further  shows  that 
immediately  after  the  purchase  of  said  bond  and  mortgage  by  said 
plaintiff,  as  set  forth  in  folio  11  of  the  complaint,  and  on  the  same 
day,  to  wit,  2ibont  July  23,  iS7o,  this  defendant  paid  to  said  Earle^ 
plaintiff,  on  account  of  said  obligations,  the  said  bond  and  mortgage, 
the  sum  of  $1020,  thereby  reducing  the  principal  sum  due  on  said 
bond  and  mortgage  to  $10,980. 

III.  Second,  for  a  second  defense:  This  defendant  further  shows 
that  on  or  zbont  January  1,  i876,  he  paid  to  the  plaintiff  above  men- 
tioned the  sum  of  $^0,  as  interest  or  forbearance  on  the  said  prin- 
cipal of  $10,980. 

That  on  or  about  July  1,  jS76,  this  defendant  again  paid  to  plaintiff 
as  interest  or  forbearance  the  further  sum  of  $4-20. 

That  both  these  sums,  in  all  $8^0,  was  paid  to  plaintiff  by  defend- 
ant for  the  use  and  forbearance  of  the  said  $10,980,  for  and  during 
the  period  of  one  year,  and  that  the  lawful  interest  on  said  principal 
sum  was  not  more  than  $768.60.  That  a  greater  sum  than  at  the 
rate  of  7  per  centum  per  annum  was  paid  by  this  defendant  and 
received  by  plaintiff,  and  that  the  said  plaintiff  made  this  corrupt  and 
unlawful  requirement  of  defendant  on  said  July  23,  iS75,  and  that 
defendant  consented  to  pay  plaintiff  such  an  unlawful  and  usurious 
interest  under  pressure  of  plaintiff's  requirement  and  defendant's 
need  of  securing  the  use  of  said  principal  sum,  at  the  time  said  plain- 
tiff agreed  to  take  said  bond  and  mortgage  from  said  Burchill  here- 
inbefore referred  to. 

IV.  Third,  for  a  third  defense:  Defendant  denies  each  and  every 
allegation  in  said  complaint  contained,  except  as  herein  admitted  or 
controverted. 

V.  Defendant  admits  that  some  of  the  defendants  whose  names 
follow  that  of  Helen  N.  Hammond  in  the  title  of  this  cause  claim  to 
have  an  interest  in  the  said  premises. 

VI.  Defendant  admits  that  the  defendant  Helen  N.  Hammond  hsi^ 
interest  in  said  premises. 

1.  This  answer  was  held  sufficient.        [  ]  will  not  be  found  in   the  reported 

2.  The  matter  to  be  supplied  within     case. 
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VII.  Defendant  specifically  denies  that  the  amount  claimed  by 
plaintiff  is  due  him  on  account  of  said  bond  and  mortgage,  and  the 
transaction  set  forth  in  the  complaint  and  this  answer,  and  this 
defendant  hereby  offers  to  pay  the  amount  equitably  due  with  legal 
interest. 

Wherefore  this  defendant  asks  that  the  complaint  be  dismissed 
with  costs,  or  that  this  defendant  have  such  other  or  further  relief  as 
to  the  court  may  seem  just,  and  as  the  nature  of  the  case  may 
require. 

[(^Signature  of  aitortiey,  office  address  and  verification  as  in  Fortn  No. 

iij^i.)Y 

f.  To  Action  Against  Drawer  of  a  Bill. 
Form  No.  20270.'' 

(2  Humph.  Prec.  884.) 

(^Commencing  as  in  Form  No.  20262,  and  continuing  down  to  *) 
because  he  says,  that  before  the  making  of  the  said  bill  of  exchange 
in  the  said  first  count  mentioned,  to  wit,  on  the  tiventy-first  day  of 
December,  one  thousand  eight  hundred  and  twenty-nine  {day  of  con- 
tract or  about  tt),  at  (stating  place)  aforesaid,  it  was  corruptly,  and 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
agreed  by  and  between  the  said  J^o/in  Doe  (the  acceptor),  and  one 
Richard  Roe  that  he,  the  ssad  John  Doe,  (Here  state  the  usurious  agree- 
ment, which,  in  the  case  for  which  this  plea  was  drawn,  was  thus:)  should 
lend  and  advance  to  the  said  Richard  Roe  a  certain  sum  of  money, 
to  wit,  the  sum  of  seven  hundred  and  fifty  d^oWdiX?,,  in  manner  following, 
that  is  to  say,  part  thereof,  to  wit,  two  hundred  and  fifty  dollars,  on 
the  day  and  year  last  aforesaid,  and  the  residue  thereof,  to  wit,  five 
hundred  dollars,  at  a  certain  time,  to  wit,  on  the  thirty-first  day  oi 
December  then  next;  and  that  he,  the  saxd  John  Doe,  should  forbear 
and  give  day  of  payment  of  the  said  sums  of  two  hundred  and  fifty 
dollars  and  five  hundred  dollars  from  the  times  of  lending  and 
advancing  the  same  until  and  upon  a  certain  other  time,  to  wit,  the 
tenth  day  of  April,  one  thousand  eight  hundred  and  thirty,  and  that 
for  the  forbearing  and  giving  day  of  payment  of  the  said  sums  of 
two  hundred  and  fifty  dollars  awd  five  hundred  dollars  as  aforesaid,  the 
said  Richard  Roe  should  give  and  pay  to  the  said  John  Doe  a  certain 
sum  of  money,  to  wit,  the  sum  of  two  hundred  and  fifty  dollars,  and 
that  for  securing  the  repayment  of  the  said  sum  of  tivo  himdred  and 
fifty  dollars  and  five  hundred  dollars,  so  to  be  lent  and  advanced 
as  aforesaid,  together  with  the  said  further  sum  of  two  hundred  and 
fifty  dollars,  on  the  said  tenth  day  of  April,  in  the  year  last  aforesaid, 
the  said  defendant  should  make  and  draw  and  indorse,  and  the  said 
John  Doe  should  accept,  the  said  bill  of  exchange  in  the  said  first 
count  mentioned,  and  that  the  sa\d  John  Doe  shonld  deliver  the  same 
to  the  said  Richard  Roe;  and  the  said  defendant  further  saith  that,  in 
pursuance  and  in  part  performance  of  the  said  corrupt  and  unlawful 
agreement,  the  said  defendant  afterwards,  to  wit,  on  the  said  twenty- 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i, 
[]  will  not  be  found  in  the  reported  case.     p.  622. 
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first  day  of  December,  i829,  to  wit,  at  {stating place')  aforesaid,  made 
and  drew  and  indorsed,  and  the  said  Johti  Doe  then  and  there  accepted, 
the  said  bill  of  exchange,  and  the  said  Johii  Doe  then  and  there 
delivered  the  said  bill  of  exchange  so  made  and  indorsed,  and 
accepted  as  aforesaid,  to  the  said  Richard  Roe  on  the  terms  aforesaid, 
and  that  in  further  pursuance  of  the  said  corrupt  and  unlawful  agree- 
ment, the  said  John  Doe  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  {stating place)  aforesaid,  did  lend  and  advance  to  the 
said  Richard  Roe  the  sum  of  two  hundred  and  fifty  dollars,  part  of  the 
said  sum  of  seven  hundred atid  fifty  dollars;  and  afterwards,  to  wit,  on 
the  thirty-first  day  of  December,  in  the  year  one  thousand  eight  hun- 
dred and  twenty-nine  aforesaid,  at  {stating place)  aforesaid,  did  lend 
and  advance  to  the  said  Richard  Roe  the  said  further  sum  oi  five  hun- 
dred doWdiVs;  and  the  said  defendant  further  saith  that  the  said  sum  of 
i7vo  hundred  and  fifty  dollars,  so  agreed  to  be  given  and  paid  by  the 
said  Richard  Roe  to  the  said  John  Doe  for  such  loan  and  forbearance 
as  aforesaid,  and  so  secured  as  aforesaid,  exceeds  the  rate  of  seven 
dollars  for  the  forbearing  of  one  hundred  dollars  for  a  year,  contrary 
to  the  statute  in  such  case  made  and  provided,  whereby  and  by  force 
of  the  statute  in  such  case  made  and  provided,  the  said  bill  of 
exchange  was  and  is  wholly  void ;  and  this  {concluding  as  in  Form  No. 
15213). 

g.  To  Debt  on  Bond. 

Form  No.  20271." 

(2  Chit.  PI.  (3d  Am,  from  2d  Lond.  ed.)  515.) 

(  Title  of  court  and  cause  as  in  Form  No.  16203. ) 

And  the  said  Richard  Roe,  by  Oliver  Ellsworth,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that 
the  said  supposed  writing  obligatory  (or  indenture  or  articles  of  agree- 
ment, according  to  the  fact),  is  not  his  deed,  etc.,  and  of  this  he  puts 
himself  upon  the  country,  etc. 

And  for  further  plea  in  this  behalf  the  said  Richard  Roe,  by  leave 
of  the  court  here  for  this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  says  that 
he  ought  not  to  be  charged  with  the  said  debt  by  virtue  of  the  said 
supposed  writing  obligatory  (or  indenture  or  articles  of  agreement, 
according  to  the  fact).  Because  he  says  that  before  the  making  the 
said  writing  in  the  said  declaration  mentioned,  to  wit,  on  the  said 
tenth  day  of  June,  a.  d.  1789,  aforesaid,  at  {stating  place)  aforesaid, 
it  was  corruptly,  and  against  the  form  of  the  statute  in  that  case 
made  and  provided,  agreed  by  and  between  the  said  John  Doe  and 
the  said  Richard  Roe  that  the  said  John  Doe  should  lend  and  advance 
unto  the  said  Richard  Roe  the  sum  of  £Jf6,  of  lawful  money  of  Great 
Britain,  and  that  the  said/^>^;/  Doe  should  forbear  and  give  day  of 
payment  thereof  to  the  said  Richard  Roe  until  and  upon  the  tenth 
day  of  June,  a.  d.  1790,  then  next  ensuing,  and  that  the  said  Richard 
Roe,  for  the  loan  of  the  said  sum  of  £^6,  and  for  giving  day  of  pay- 
ment thereof,  as  aforesaid,  for  the  time  aforesaid,  should  give  and 

1.  See,  generally,  supra,  note  i,  p.  622. 

631  Volume  18. 


20271.  USURY.  20271. 

pay  to  the  said  John  Doe,  on  the  said  tenth  day  of  June,  a,  d.  1790, 
aforesaid,  then  next  ensuing,  the  sum  of  £^,  of  like  lawful  money, 
making,  together  with  the  said  sum  of  £Jf.6,  so  to  be  lent  and  advanced 
by  the  said  John  Doe  to  the  said  Richard  Roe,  as  aforesaid,  the  said 
sum  of  &50  in  the  said  condition  mentioned,  and  also  that  the  said 
Richard  Roe  should  pay  to  the  said  John  Doe  interest  on  the  said 
sum  of  £56>,  from  the  tenth  day  of  June,  a.  d.  1189,  aforesaid,  until  the 
time  of  the  payment  of  the  said  sum  of  &oO  in  the  said  condition 
mentioned,  and  that  for  the  securing  the  payment  of  the  said  sum 
of  ^50,  with  interest  for  the  same  as  aforesaid,  to  the  said  John  Doe, 
he,  the  said  Richard  Roe,  should  make  and  seal,  and  as  his  act  and 
deed  deliver  to  the  said  John  Doe  a  certain  writing  obligatory,  and 
should  thereby  bind  himself  in  the  penal  sura  of  S^lOO,  conditioned 
for  the  payment  of  the  said  sum  of  £,50  by  him,  the  said  Richard 
Roe,  unto  the  said  John  Doe,  on  the  said  tenth  day  of  June,  a,  d. 
11(90,  aforesaid,  then  next  ensuing,  with  interest  for  the  said  sum  of 
L50,  in  the  meantime,  as  aforesaid,  to  be  paid  quarterly,  to  wit,  at 
{stating place')  aforesaid.  And  the  <s,^\6.  Richard  Roe  m  fact  further 
saith,  that  in  pursuance  of  the  said  corrupt  and  unlawful  agreement 
so  made  as  aforesaid,  the  said  John  Doe  afterwards,  to  wit,  on  the 
said  tenth  day  oi  June,  a.  d.  1789,  aforesaid,  to  wit,  at  {stating  place) 
aforesaid,  lent  and  advanced  to  the  said  Richard  Roe  the  said  sum  of 
£^Ifi,  and  that  for  the  securing  the  repayment  thereof,  together  with 
the  said  sum  of  £^  so  to  be  paid  and  given  to  the  said  John  Doe,  as 
aforesaid,  for  the  purpose  aforesaid,  on  the  said  tenth  day  of  June, 
A.  D.  1190,  aforesaid,  then  next  ensuing,  with  interest  in  the  mean- 
time, as  aforesaid,  to  be  paid  quarterly,  as  well  as  for  the  said  sum 
of  S^Jf.6,  so  lent  and  advanced  as  aforesaid,  as  for  the  said  sum  of  £4» 
so  to  be  given  and  paid  to  the  said  John  Doe,  as  aforesaid,  for  the 
purpose  aforesaid,  making  together  the  sum  of  £^50,  as  aforesaid, 
he,  the  said  Richard  Roe,  in  further  pursuance  of  the  said  corrupt 
and  unlawful  agreement,  then  and  there,  to  wit,  on  the  tenth  day  of 
June,  A.  D.  1189,  aforesaid,  at  {stating  place)  aforesaid,  made  and 
sealed,  and  as  his  act  and  deed  delivered  to  the  said  John  Doe  the 
said  writing  in  the  said  declaration  mentioned,  and  the  said  John 
Doe  then  and  there  accepted  and  received  the  said  writing  with  the 
said  condition  thereunder  written,  of  and  from  him,  the  said  Richard 
Roe,  in  pursuance  of  the  said  corrupt  and  unlawful  agreement,  and 
for  the  purpose  aforesaid.  And  the  said  Richard  Roe  avers  that  the 
said  sum  of  £4?  so  as  aforesaid  agreed  to  be  given  and  paid  to  the 
said  John  Doe  for  the  purpose  aforesaid,  and  the  interest  of  the  said 
sum  of  i^50,  so  reserved  and  made  payable  to  the  said  JoJm  Doe  by 
the  said  condition  of  the  said  writing  as  aforesaid,  exceeds  the  rate 
of  Z5  for  the  forbearing  and  giving  day  of  payment  of  SjIOO  for  07ie 
year,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, by  means  whereof,  and  by  force  of  the  said  statute,  the  said 
writing  was  and  is  wholly  void  in  law.  And  this  the  said  Richard 
Roe  is  ready  to  verify;  wherefore  he  prays  judgment  if  he  ought  to 
be  charged  with  the  said  debt,  by  virtue  of  the  said  supposed  writing 
obligatory  (or  indenture,  or  other  articles  of  agreement,  as  the  case 
may  be). 
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h.  That  Bill  was  Given  to  Secure  the  Performance  of  an  Usurious 
Contpaet  Between  the  Acceptor  and  a  Third  Person. 

Form  No.  20272.' 

(^Title  of  court  and  cause  as  in  Form  No.  llJfSl.') 
The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action,  says: 

I.  That  before  the  making  of  the  said  bill,  and  on  the  tenth  day  of 
June,  i899,  at  (stating ^/ace),  it  was  corruptly  agreed  by  and  between 
the  said  /ohn  Doe  {acceptor^,  and  one  Richard  Roe  that  he,  the  said 
Richard  Roe  (^Here  state  the  usurious  ag  r cement'). 

II.  That  for  securing  the  repayment  of  the  said  sum  so  to  be  lent, 
it  was  further  agreed  that  the  said  defendant  should  make,  and 
draw,  and  indorse,  and  the  said  John  Doe  {acceptor)  should  accept 
the  said  bill,  and  that  the  said  John  Doe  {acceptor)  should  deliver 
the  same  to  the  said  Richard  Roe. 

III.  That  in  pursuance,  and  in  part  performance  of  the  said  cor- 
rupt and  unlawful  agreement,  the  said  defendant  afterwards  made, 
and  drew,  and  indorsed,  and  the  said  John  Doe  {acceptor)  then  and 
there  accepted  the  said  bill  of  exchange,  and  delivered  the  said  bill 
of  exchange  so  made,  and  indorsed,  and  accepted  as  aforesaid,  to 
the  sdad  Richard  Roe  on  the  terms  aforesaid;  that  in  further  pur- 
suance of  the  said  corrupt  and  unlawful  agreement,  the  said  Richard 
Roe  afterwards  lent  and  advanced  to  the  said  acceptor  the  sum  of 
five  hundred  dollars,  and  afterwards  said  further  sum  of  three  hundred 
dollars  {according  to  the  agreement  stated  above). 

{^Signature,  office  address  and  verification  as  in  Form  No.  IIJ^I.) 


2.  Replication  to  Plea  of  Usury. 

Form  No.  20273. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  665.) 

(^Title  of  court  and  cause  as  in  Form  No.  17802.) 

{Similiter  to  first  plea. ) 

And  the  said  John  Doe  as  to  the  said  plea  of  the  said  Richard  Roe 
by  him  secondly  above  pleaded  saith  that  he,  the  ?,a.\d  John  Doe,  by 
reason  of  anything  by  the  said  Richard  Roe  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  him,  the  said  Richard  Roe,  because  he  saith 
that  the  said  writing  obligatory  in  the  said  declaration  mentioned 
was  made  by  the  said  Richard  Roe  for  a  good  legal  consideration, 
and  not  in  pursuance  of  or  upon  the  said  corrupt  and  unlawful  agree- 
ment, or  for  the  purpose  in  the  said  plea  of  the  said  Richard  Roe 
mentioned,  in  manner  and  form  as  the  said  Richard  Roe  hath  above 
in  his  said  second  plea  in  that  behalf  alleged,  and  this  he,  the  said 
John  Doe^  prays  may  be  inquired  of  by  the  country,  etc. 

1.  See,  generally,  supra,  note  i,  p.  622. 
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11.  ACTIONS  TO  RECOVER  BACK  USURIOUS  INTEREST.^ 

Form  No.  20274 . 

(Precedent  in  Holmes  v.  Gerry,  55  Me.  300.)* 

\{Commenceme7it  as  in  Form  No.  69Jfi.y^ 

That  the  said  defendant,  at  said  Portland,  on  the  twenty-fifth  day 
of  April.,  A.  D.  \Z56y  having  loaned  and  advanced  the  plaintiff  money 
on  that  date,  upon  a  certain  contract  or  promissory  note  of  that 
date,  for  the  sum  oi  five  hundred  dollars,  signed  by  one  Hiram  H. 
Dow.,  for  that  purpose,  at  the  special  instance  and  request  of  the 
plaintiff,  and  ot  which  request  said  defendant  then  and  there  had 
notice,  did  then  and  there  take  and  reserve  upon  said  contract  or 
note  of  and  from  the  plaintiff  a  rate  of  interest  exceeding  that  estab- 
lished by  law,  amounting  to  the  sum  of  thirty-four  dollars,  and  in 
violation  of  law  and  contrary  to  the  statute  in  such  case  made  and 
provided,  and  on  the  seventeenth  day  of  August,  a.  d.  i2>56,  at  said 
Portland,  in  a  contract  made  between  plaintiff  and  defendant,  of  and 
on  three  certain  contracts  or  promissory  notes  of  that  date,  each 
signed  by  said  Dow,  for  that  purpose,  at  the  special  instance  and 
request  of  the  plaintiff,  and  of  which  said  defendant  had  then  and 
there  notice,  one  of  said  notes  amounting  to  the  sum  of  six  hundred 
and  twenty-three  dollars,  payable  in  three  months,  and  one  of  said 
notes,  amounting  to  the  sum  of  six  hundred  dollars,  payable  in  three 
months,  and  one  of  said  notes,  amounting  to  the  sum  of  six  hundred 
dollars,  payable  \x\  four  months,  and  all  of  said  notes  being  made 
and  given  as  aforesaid,  and  received  by  said  defendant  of  said  plain- 
tiff in  substitution  and  renewal  of  said  first  described  contract  and 
promissory  note,  and  on  certain  other  money  then  and  there  loaned 
and  advanced  by  said  defendant  to  the  plaintiff,  said  defendant  did 
then  and  there  take  and  reserve,  in  said  last  named  contract  and 
three  promissory  notes,  a  rate  of  interest  exceeding  that  established 
by  law,  amounting  to  the  sum  of  eighty-five  doWdiVS,  fifty-nine  cents,  in 
violation  of  law,  and  contrary  to  said  statute;  and  on  the  13th  day 
of  November,  a.  d.  i856,  in  a  certain  other  contract  of  loan  of  money, 
made  by  the  plaintiff  with  the  defendant  upon  t^vo  other  certain  promis- 
sory notes  of  that  date,  signed  by  said  Do7u  at  the  special  instance  and 
request  of  the  plaintiff  for  that  purpose,  and  of  all  which  said  defend- 
ant had  notice,  one  of  which  said  notes  being  for  the  sum  of  six  hun- 
dred and  t^uenty-three  dollars,  payable  in /^«r  months,  and  one  of  said 
notes  being  for  the  sum  of  seven  hundred  dollars,  payable  xn  four 
months,  and  given  by  the  plaintiff  to  said  defendant  in  renewal  and 
substitution  of  and  for  his  last  previously  named  contract  with  the 
defendant,  and  of  and  for  two  of  said  last  three  named  notes,  to  wit, 
of  said  notes  given  as  aforesaid,  for  the  sums  of  %623  and  %600,  each 

1.  Beqaisites  of  Complaint,  Declaration  McFerrin   v.  Woods,    3   Baxt.   (Tenn.) 

or  Petition,  Generally.  —  For  ihe  formal  242. 

parts   of   a   complaint,    declaration  or  2.  This  was  the  eleventh  count  of  the 

petition  in  a  particular  jurisdiction  see  declaration  as  amended  and  was  held 

the  titles  Complaints,  vol.  4.  p.  loig;  sufficient. 

Declarations,  vol.  6.  p.  244.  3.  The  matter  to  be  supplied  within 

Amoont  of  tisarypaid  should  be  stated.  [  ]  will  not  be  found  in  the  reported  case. 
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payable  in  three  months  from  date,  did  then  and  there  take  and 
receive  of  said  plaintiff  on  said  contract,  and  in  said  two  notes  bear- 
ing date  as  aforesaid  on  said  13th  day  of  November^  i856,  a  rate  of 
interest  exceeding  that  established  by  law,  amounting  to  the  sum  of 
seventy-four  dollars  dind  Jifty -four  cents,  in  violation  of  law  and  con- 
trary to  said  statute,  the  same  sum  being  in  addition  to  the  unlawful 
interest  previously  reserved  as  aforesaid;  and  did,  on  the  twentieth  day 
of  December,  i8o6,  then  and  there  at  said  Portlarid,  in  a  certain  con- 
tract made  by  the  plaintiff  with  the  defendant,  and  upon  a  certain 
other  promissory  note,  bearing  said  last  named  date,  for  the  sum  of 
six  hundred  and  forty-eight  dollars,  signed  by  said  Doio  at  the  request 
of  the  said  Myers  for  said  purpose,  and  of  all  which  said  defendant 
had  notice,  and  in  renewal  of  said  note  for  six  hundred  doW^x'h,  dated 
August  19th,  i856,  as  aforesaid,  and  payable  in /i^/^r  months  from 
date,  to  be  and  recover  of  said  defendant  a  rate  of  interest  exceed- 
ing that  established  by  law,  amounting  to  the  sum  of  thirty-six  dol- 
lars, in  addition  to  unlawful  interest  received  as  aforesaid,  and  in 
violation  of  law  and  the  statute  aforesaid;  and  did,  at  said  Portland, 
on  the  eighteenth  day  of  March,  a.  d.  i857,  in  a  certain  other  contract 
made  by  and  between  the  plaintiff  and  said  defendant,  of  and  on  three 
other  certain  promissory  notes,  signed  by  said  DoT.ii  at  the  request  of 
the  said  defendant,  for  that  purpose,  and  all  of  which  the  defendant 
then  and  there  had  notice,  bearing  said  date  and  given  and  received 
of  said  plaintiff  by  said  defendant,  in  renewal  and  substitution  of 
and  for  the  last  previously  named  contract  with  the  plaintiff,  and 
of  said  three  notes  last  described  above,  to  wit,  for  the  sums  of  ^23 
and  %100  and  %QJtS,  and  which  said  notes,  so  substituted  and  renewed, 
were  each  and  respectively  for  the  sum  of  $709.56,  did  take  and 
receive  of  the  plaintiff  a  rate  of  interest  exceeding  that  established 
by  law,  amounting  to  the  sum  of  one  hundred  and  eighteen  dollars  and 
twenty-six  cents,  in  violation  of  law  and  of  the  statute  aforesaid,  in 
addition  to  the  said  several  sums  of  unlawful  interest  aforesaid,  and 
said  defendant,  at  said  Portland,  on  the  eighteenth  day  oi  July,  i857, 
by  and  in  another  contract  made  by  and  between  said  plaintiff  and 
said  defendant,  and  of  and  on  three  other  certain  promissory  notes 
bearing  said  date,  and  signed  by  said  Dozi^  at  the  request  of  the 
plaintiff  for  said  purpose,  and  of  all  which  said  defendant  had  notice, 
received  by  said  defendant,  in  renewal  and  substitution  of  the  three 
last  described  contract  and  promissory  notes,  and  being  respectively 
for  the  sum  of  eight  hundred  and  nine  dollars,  did  take  and  reserve  of 
and  from  the  plaintiff  a  rate  of  interest  exceeding  that  established 
by  law,  amounting  to  the  sum  of  two  hundred  and  twenty-five  dollars, 
in  violation  of  law  and  contrary  to  the  statute  aforesaid,  in  addition 
to'the  several  sums  of  unlawful  interest  above  named. 

And  said  defendant,  on  the  eighteenth  day  of  August,  A.  D.  \861,  at 
said  Portland,  in  and  by  a  certain  other  contract  made  and  entered 
into  by  said  defendant  with  the  plaintiff,  for  the  amount  of  four 
thousa?id  otie  hundred  and  eighty  dioWdiXS,  ^dirt\y  m  renewal  and  substi- 
tution of  and  for  said  last  above  described  contract  and  said  three 
promissory  notes,  so  signed  by  said  Dow,  and  for  and  in  renewal  of 
another  certain  promissory  note  iov  five  hundred  dollar';,  dated  the 
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twenty-seventh  day  oi  June,  A.  D.  i857,  signed  by  said  Hiram  H.  Doiv 
and  indorsed  by  one  John  G.  Myers,  and  payable  in  sixty  days  from 
date,  and  paid  by  said  defendant  at  the  request  of  the  plaintiff,  did 
take  and  reserve  a  rate  of  interest  of  and  from  the  plaintiff  exceed- 
ing that  established  by  law,  amounting  to  the  sum  of  six  hundred  and 
twe nty- five  doWdiVS  Sind  fifty-three  cents,  in  violation  of  law  and  con- 
trary to  said  statute,  and  in  addition  to  the  several  sums  of  unlawful 
interest  before  mentioned. 

And  that  said  defendant,  on  the  fifth  dzy  oi  July,  a.  d.  i86^  at 
said  Portland,  in  a  certain  other  contract  for  and  amounting  to  the 
sum  of  six  thousand  dollars,  then  and  there  made  by  and  between 
the  plaintiff  and  said  defendant,  in  substitution  and  renewal  of,  and 
to  carry  out  the  aforesaid  last  named  contract  of  loan,  and  for 
money  advanced  by  said  defendant  to  the  plaintiff  as  aforesaid,  did 
then  and  there  take  and  reserve  and  receive  in  money  from  the 
plaintiff,  to  wit,  in  the  sum  of  six  thousand  doWars,  on  said  last  previ- 
ously described  contract,  dated  the  eighteenth  day  of  August,  a.  d, 
\%61,  a  rate  of  interest  exceeding  that  established  bylaw,  amounting 
to  the  sum  of  three  hundred  and  seventy-five  dollars  and  ninety-eight 
cents,  in  violation  of  law  and  of  the  statute  aforesaid,  and  in  addition 
to  the  several  sums  of  unlawful  interest  previously  named,  making  in 
all  of  said  several  sums  of  interest  so  taken  and  received  of  the  plain- 
tiff by  said  defendant,  and  in  said  several  times  and  in  said  renewals 
and  substitutions  of  said  several  loans  and  contracts  aforesaid,  a 
rate  of  interest  exceeding  that  established  by  law,  amounting  in  the 
aggregate,  as  aforesaid,  to  the  sum  oi  fifteen  hundred  and  seventy-four 
dollars  and  ninety  cents,  whereby  and  by  force  of  the  statute  in  such 
case  made  and  provided,  an  action  hath  accrued  to  the  plaintiff,  to 
have  and  recover  of  said  defendant  said  sum  of  fifteen  hundred 
and  seventy-four  do\\a.rs  and  ninety-eight-  cents,  together  with  lawful 
interest  thereon  from  sdad  fifth  da.y  oi  July,  a,  d.  iS^^on  which  day, 
as  the  plaintiff  avers,  he  paid  said  sum  of  money  on  the  contracts 
aforesaid,  for  unlawful  interest,  to  the  defendant.  [(Concluding  as 
in  Form  No.  69JfO.)Y 

III.  ACTIONS  FOR  PENALTIES  AND  FORFEITURES.^ 

1.  The  matter  to  be  supplied  within  To  whom  loan  was  made  must  be  stated. 
[  ]  will  not  be  found  in  the  reported  Jones  v.  ftierndon,  7  Ired.  L.  (29  N. 
case.  Car.)  79. 

2.  Beqaisites  of  Complaint,  Declaration  Time  of  forbearance  should  be  stated. 
or  Petition,  Generally.  —  For  the  formal  Jones  v.  Herndon,  7  Ired.  L.  (29  N. 
pans  of  a  complaint,  declaration  or  Car.)  79;  Allen  v.  Ferguson,  6  Ired.  L. 
petition  in  a  particular  jurisdiction  see  (28  N.  Car.)  17. 

the  titles  Co.mplaints,  vol.  4,  p.  1019;  But  it  has  been   held   that  the  con- 

Declarations,  vol.  6,  p.  244.  tract  may  be  laid  as  of  the  day  when 

All  facts  necessary  to  show  that  in-  the  illegal  interest  was  paid.     Godfrey 

terest  in  excess  of  the  legal  rate  has  v.    Leigh,    6    Ired.    L.    (28    N.    Car.) 

been  paid  by  the  plaintiff  and  received  390. 

by    the    defendant    must    be    shown.  Amount    of   loan    should    be   stated. 

Gillam  v.  Virginia  L.  Ins.  Co.,  121  N.  Jones  v.   Herndon,   7  Ired.    L.  (29  N. 

Car.  369;  Smith  v.  Old  Dominion  Bldg.,  Car.)  79;  Allen  v.  Ferguson,  6  Ired.  L. 

etc.,  Assoc,  119  N.  Car.  249.  (28  N.  Car.)  17. 
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Form  No 

(Oliver's  Prec. 


20217  5.'  I 

(1840),  p.  5*.) 


{Commencement  of  declaration  as  in  usual  foi^m.') 

For  that  whereas  on  {stating  time'),  at  {stating place),  it  was  agreed 
between  the  s^xA  John  Doe  and  one  Richard  Roe,  of  {stating  place), 
that  the  %2^^  John  Doe  should  bargain  and  loan  to  the  said  Richard 
Roe  the  sum  of  two  hundred  dollars,  and  should  allow  and  give  to 
the  said  Richard  Roe  day  of  payment  therefor  for  the  space  of  one 
year  from  that  time,  and  that  the  said  Richard  Roe,  at  the  end  of  the 
same  term  of  one  year,  should  corruptly  and  unlawfully  pay  him,  the 
said  John  Doe,  more  interest  therefor  than  interest  at  the  rate  of  six 
dollars  for  the  forbearance  or  giving  day  of  payment  for  one  hundred 
dollars  for  one  year,  viz.,  that  the  said  Richard  Roe  should,  at  the  end 
of  the  said  term  of  one  year  from  the  day  aforesaid,  give  and  cor- 
ruptly pay  to  the  said  John  Doe  sixty  dollars  for  the  forbearance  and 
giving  day  of  payment  for  the  said  sum  oi  two  hu/idred dollars,  loaned 
as  aforesaid,  for  one  year  next  after  the  day  above  mentioned.  And 
the  plaintiff  further  avers  that  there,  on  {stating  time),  the  said  Richard 
Roe  did  corruptly  and  unlawfully  pay  the  said  John  Doe,  and  the  said 
John  Doe  did  then  and  there  unlawfully  and  corruptly  receive  of  the 
said  Richard  Roe,  the  sum  of  sixty  dollars,  according  to  the  corrupt 
agreement  aforesaid  between  them  made  for  the  said  forbearance 
and  giving  day  of  payment  for  the  sum  of  two  hundred  dollars  afore- 
said, loaned  as  aforesaid  for  the  space  and  term  of  one  year  only  as 
aforesaid;  all  which  was  against  the  statute  in  such  case  made  and 
provided. 

By  means  whereof  the  said  John  Doe  hath  forfeited  and  ought  to 
pay  the  sum  of  t%vo  hundred  dollars,  being  the  value  of  the  money 
loaned  as  aforesaid,  one  moiety  thereof  to  the  use  of  the  common- 
wealth, and  the  other  moiety  to  the  use  of  the  plaintiff,  who  sues  for 
the  same  as  aforesaid,  and  wherefor  the  %2Xd  John  Doe  hath  had  due 
notice;  yet  he  hath  never  paid  the  same,  though  requested,  but  owes 
and  unjustly  detains  it. 

{Conclude  as  in  usual  form.) 

Form  No.  20276.' 

(Oliver's  Prec.  (1840),  p.  537.) 

{Commencement  of  declaration  as  in  usual  form.) 

{First  count. ) 

And  whereas  the  said  John  Doe,  after  the  29th  day  of  September, 
A.  D.  niUi  and  before  the  day  of  exhibiting  the  bill  of  the  said 
Richard  Roe,  who  sues  as  aforesaid,  to  wit,  on  {stating  time),  at 
{stating  place),  by  and  upon  a  certain  other  corrupt  contract  and 
agreement,  made  by  and  between  the  said  John  Doe  and  the  said 
Samuel  Short  and  William  West  after  the  said  29th  day  of  September, 

Amount  of  usury  paid  should  be  stated.     (28  N.   Car.)  17;  Gillam  z/.  Virginia  L. 
Jones  V.   Herndon,   7   Ired.   L.   (29    N.      Ins.  Co.,  121  N.  Car.  369. 
Car.)  79;  Allen  v.  Ferguson,  6  Ired.  L.         1.  See,  generally,   supra,   note  2,   p. 

636. 
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A.  D.  17 H,  aforesaid,  to  \|it,  on  {stating  time),  at  {stating place),  did  take, 
accept,  and  receive  froii  the  said  Samuel  Short  and  William  West  the 
sum  of  ££>  18s.  7d.  of  lalvful  money  of  Great  Britain  for  the  sdX<\  John 
Doe's  forbearing  and  giving  to  the  "said  Samuel  Short  and  William 
West  day  of  payment  to  the  said  John  Doe  of  the  sum  of  £560  18s. 
before  then,  to  wit,  on  the  said  16th  day  of  June,  a.  d.  1784,  afore- 
said, at  London  aforesaid,  lent  by  the  said  John  Doe  to  the  said 
Samuel  Short  and  William  West  from  the  said  time  of  the  said  lend- 
ing thereof,  in  manner  and  form  following,  to  wit,  the  sum  of  &300, 
part  thereof,  until  the  12th  day  of  September,  a.  d.  1780,  the  sum  of 
£60  18s.,  other  part  thereof,  until  the  17th  day  of  September,  in  the 
year  last  aforesaid,  and  the  sum  of  £200,  residue  thereof,  until  the 
22d  day  of  September,  in  the  year  last  aforesaid,  which  said  sum  of 
£9  18s.  7d.,  so  taken,  accepted,  and  received  by  the  said  John  Doe  of 
and  from  the  said  Samuel  Short  and  William  West  as  last  aforesaid, 
on  occasion  and  for  the  forbearance  last  aforesaid,  exceeds  the  rate 
of  £.5  for  forbearing  of  £100  for  one  year,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided;  by  reason  whereof,  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the  said  John 
Doe  hath  forfeited  for  his  last  mentioned  office  the  sum  of  £1,682, 
being  the  treble  value  of  the  said  £560  18s.  so  lent  and  forborne  as 
aforesaid,  by  reason  of  which  said  premises,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action  hath  accrued 
{concluding  as  in  usual  form). 

Form  No.  20277.' 

(2  Rev.  Swift's  Dig.  598.) 

{Commencement  of  declaration  as  in  Form  No.  6936)  then  and  there 
to  answer  unto  John  Doe,  of  {stating place),  in  an  action  brought  on 
a  certain  statute  law  of  this  state,  entitled  "An  Act  to  restrain  the 
taking  of  usury,"  whereupon  the  plaintiff  declares  and  says  that  the 
defendant,  on  the  tenth  day  oi  June,  i899,  at  {stating  place),  unlaw- 
fully and  contrary  to  said  statute,  by  means  of  a  loan  of  money, 
to  wit,  one  hundred  dollars,  by  him  then  made  to  Richard  Roe,  of 
{stating place),  for  the  period  of  six  months,  corruptly  and  usuriously 
received  of  the  said  Richard  Roe  twenty  dollars  for  the  forbearance 
of  said  sum  for  said  time,  the  same  being  more  than  at  the  rate  of 
six  dollars  for  the  forbearance  of  one  hundred  dollars  for  one  year; 
whereby,  and  by  force  of  the  statute,  the  defendant  has  forfeited, 
and  an  action  has  accrued  to  the  plaintiff  to  recover  said  sum  of  one 
hundred  and  twenty  dollars  of  the  defendant,  one-half  to  the  treasurer 
of  said  state  and  the  other  half  to  the  plaintiff,  and  thereby  and  by 
force  of  said  statute  an  action  has  accrued  to  the  plaintiff  to  have  and 
demand  the  same  for  the  use  aforesaid,  yet  the  defendant,  though 
often  requested,  has  never  paid  the  same,  and  for  the  recovery  thereof 
with  costs  the  plaintiff  brings  this  suit. 

{Signature  of  attorney.) 

1.  See,  generally,  supra,  note  2,  p.  636. 
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IV.  Criminal  prosecutions  for  usury.^ 


1.  Beqnisites  of  Indictment  or  Informa- 
tion, Generally.  —  For  the  formal  parts 
of  an  indictment  or  information  in  a 
particular  jurisdiction  see  the  titles 
Indictments,  vol.  g,  p.  615;  Informa- 
tions IN  Criminal  Casks,  vol.  9,  p. 
768. 

That  defendant  has  taken  usury  must 
be  stated.  Rex  v.  Upton,  2  Stra.  816; 
State  V.  Mitchell,  2  Coldw.  (Tenn.)  222. 

Corrupt  Intent.  —  That  the  defendant 
took  usury  with  corrupt  or  usurious  in- 
tent must  be  stated.  Block  v.  State,  14 
Ind.  425;  Marble   v.  State,  13  Ind.  362. 

It  has  been  held  that  the  omission  of 
the  word  "corruptly"  will  not  render 
the  indictment  defective  where  the 
word  "usurious"  is  used.  Crawford 
V.  State,  2  Ind.  112. 

That  the  defendant  unlawfully  bar- 
gained, etc.,  has  been  held  sufficient 
without  the  words  "  corruptly  and 
usuriously."  Marble  v.  State,  13  Ind. 
362. 

Amonntof  tisnry  taken  must  be  stated. 
Merriman  v.  State,  6  Blackf.  (Ind.)  449; 
M'Auly  V.  State,  7  Yerg.  (Tenn.)  526. 

Time  of  making  contract  should  be 
stated.  Com.  v.  Harrington,  3  Pick. 
(Mass.)  29.  But  that  the  corrupt  agree- 
ment was  made  at  the  time  of  the  loan 
need  not  be  stated.  State  v.  Tappan, 
15  N.  H.  91. 

Place  where  contract  was  made  should 
be  stated.  State  v.  Williams,  4  Ind. 
234. 

Precedents.  —  In  Marble  v.  State,  13 
Ind.  362,  the  indictment  was  held  suf- 
ficient which  alleged  "  \h.zx  ^Marble,  on, 
etc.,  at,  etc.,  did  then  and  there  unlaw- 
fully bargain  for  a  greater  rate  of  in- 
terest than  was  then  or  now  is  allowed 
by  law  with  owq  John  M.  Boren;  to  wit, 
the  said  Boreti  did  then  and  there  loan 
for  the  space  of  one  year  from  the  said 
Marble  the  sum  of  1,000  dollars,  for 
the  use  and  forbearance  of  which,  for 
the  term  of  one  year,  the  said  Boren 
made  an  agreement  with  S3\6.  Marble  to 
pay  him,  Marble,  Jo  per  cent,  interest, 
or  100  dollars — exceeding  the  legal 
rate  of  interest  4  per  cent.,  or  40  dol- 
lars—  being  unlawful  and  usurious 
interest,  contrary,  etc." 

In  Crawford  v.  State,  2  Ind.  112,  the 
indictment  was  held  sufficient  which 
charged  that  ''John  Crawford,  on,  etc., 
at,  etc.,  did  then  and  there  usuriously 
demand  and  receive  of  one  Jesse  Stephens 
a  greater  rate   of  interest  than  6  per 


cent,  per  annum,  to  wit,  S  per  cent,  per 
annum,  on  the  sum  ot  261  dollars  here- 
tofore, to  wit,  on,  etc.,  loaned  by  said 
Crawford lo  said  Stephens,  and  on  which 
said  loan  said  Crawford,  on,  etc.,  did 
then  and  there  unlawfully  and  usuri- 
ously demand  and  receive  of  said  Ste- 
phens the  usurious  sum  of  20  dollars 
and  i'(?cents  per  annum  on  said  loan  — 
being  8  per  centum  thereon,  and  being 
an  excess  of .?  per  centum  per  annum 
on  said  loan,  etc.,  contrary  to  the  form 
of  the  statute,  etc." 

In  Wilkerson  v.  State,  2  Ind.  546,  the 
indictment  was  held  sufficient  which 
charged: 

"That  the  defendant,  on,  etc.,  in  the 
year  eighteen  hundred  and/br/y-jz'jf,  at, 
etc.,  lent  to  one  Alley  ^00  dollars,  and 
then  and  there  reserved  by  contract, 
and  secured  by  a  note  and  mortgage 
taken  from  Alley,  jjo  dollars,  payable 
in  one  year;  which  contract,  note  and 
mortgage  for  jjo  dollars,  payable  in 
one  year,  were  usurious  in  this,  to  wit, 
that  _$oo  dollars  were  the  whole  con- 
sideration paid  therefor  by  IVilkerson; 
that  by  said  usurious  contract,  note  and 
mortgage,  Wilkerson  reserved  and  se- 
cured to  himself /^«  percent,  per  annum 
interest  for  the  use  and  forbearance 
of  said  _soo  dollars  for  one  year,  and 
corruptly,  unlawfully  and  usuriously 
secured  to  himself  a  greater  rate  of  in- 
terest than  six  per  cent,  per  annum; 
that  the  excess  so  reserved  and  secured 
over  and  above  six  per  cent,  per  annum 
for  the  giving  day  of  payment  for  one 
year  for  said  500,  is  20  dollars;  and  so 
the  defendant  did  then  and  there  com- 
mit wilful  and  corrupt  usury,  contrary 
to  the  form  of  the  statute,  etc." 

In  State  v.  Tappan,  15  N.  H.  92,  the 
indictment  was  sufficient  which  alleged 
that  the  defendant,  on  the  i8th  day  of 
July,  1839,  lent  to  one  N.  E.  Sargent 
the  sum  of  two  hundred  dollars,  and 
that  Sargent,  for  the  security  of  repay- 
ment thereof,  with  lawful  interest  for  the 
same,  on  the  same  day  gave  to  the  de- 
fendant a  promissory  note  of  that  date, 
signed  by  himself,  one  John  Smith 
and  one  Harvey  Bingham,  by  which 
note  they  jointly  and  severally  promised 
to  pay  to  the  defendant,  or  order,  the 
sum  of  two  hundred  dollars,  with  law- 
ful interest  for  the  same  annually;  that 
the  defendant  afterwards,  to  wit,  on 
the  28th  day  of  July,  1842,  unlawfully, 
unjustly   and    corruptly    did    receive. 
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Form  No.  20278 

(Precedent  in  Malone  v.  State,  14  Ind.  220.)' 

Posey  Common  Pleas  Co\xrt,  June  Term,  a.  d.  i85P. 

State  of  Indiana  v.  Thomas  J.  Malone.     Usury. 

The  state  of  Indiana,  by  William  P.  Edson,  district  prosecuting 
attorney  of  the  Court  of  Common  Pleas  for  the  district  composed  of 
the  counties  of  Posey  and  Gibson,  here  gives  the  court  to  understand 
and  be  i«formed  that,  on  the  8th  day  of  December,  i857,  at  and  in 
said  county  o(  Posey,  Thomas  J.  Malone  did  then  and  there  unlaw- 
fully bargain  for,  exact,  reserve  and  receive  from  Sharp  Wilkins  the 


accept  and  take  of  and  from  the  said 
Nicholas  E.  Sargent  the  sum  of  fifteen 
dollars,  of  the  money  of  him,  the  said 
Nicholas  E.  Sargent,  and  by  way  of 
corrupt  bargain  and  loan  for  the  use, 
forbearance  and  giving  day  of  payment 
of  the  said  sum  of  two  hundred  dollars, 
from  the  i8th  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  forty-one,  until  the  said  i8th  day 
of  July,  one  thousand  eight  hundred 
and  forty-two,  which  said  sum  of  fif- 
teen dollars,  so  as  aforesaid  received 
and  taken  by  the  said  John  W.  Tappan, 
for  the  use,  forbearance  and  giving 
day  of  payment  of  the  said  sum  of  two 
hundred  dollars,  from  the  said  i8th  day 
of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-one, 
until  the  said  iSth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  forty-two,  did  not  exceed 
and  was  higher  than  the  rate  of  six 
dollars  for  the  loan  of  one  hundred 
dollars  for  the  year;  contrary  10  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  state." 

In  Gillespie  v.  State,  6  Humph. 
(Tenn.)  164,  the  following  indiclment 
was  held  sufficient: 

*'  That  D.  C.  Gillespie,  on  the  24th 
May,  \%42,  unlawfully,  etc  ,  did  take 
of  and  from  one  Archelaus  P.  Ilui^hes 
the  sum  of  fyj,  etc.,  for  the  forbearance 
and  giving  day  of  payment  of  the  sum 
of  %2^2,  from  the  2qth  December,  1841, 
until  the  2g//i  April,  1842,  which  said 
sum  of  $j5,  et"..  did  exceed  the  rate  of 
six  per  centum  per  annum,  etc. 

They  further  present  that  the  said 
p.  C.  Gillespie,  afterwards,  etc.,  on  the 
said  24th  May,  1S42,  unlawfully,  etc.. 
did  take  and  receive  of  and  from  said 
A.  P.  Hui;hes  more  than  legal  interest, 
to  wit,  more  than  six  per  centum  per 
annum,  or  that  rate  for  a  longer  or 
shorter  period,    to   wit,    did   then  and 


there  unlawfully  and  corruptly  take 
and  receive  of  and  from  said  A.  P. 
Hughes  bank  notes  of  the  value  of 
$fj^,  for  the  interest,  use  and  forbear- 
ance of  bank  notes  of  the  value  of 
%2j2,  for  and  during  the  space  oi  four 
months  preceding  the  said  24th  May, 
1842,  contrary,  etc. 

They  further  present  that  D.  C. 
Gillespie,  afterwards,  to  wit,  on  the 
24I/1  May,  1842,  unlawfully,  etc.,  did 
take  and  receive  of  and  from  said  A.  P. 
Hughes  more  than  legal  interest,  to 
wit,  more  than  at  the  rate  of  six  per 
centum  per  annum,  to  wit,  did  then 
and  there  take  and  receive  of  and  from 
said  A.  P.  Hughes,  bank  notes  of  the 
value  of  fjj",  as  for  the  interest,  use 
and  forbearance  of  bank  notes  of  the 
value  of  %232,  for  and  during  the  space 
of  four  months  preceding  said  24th 
May,  1842;  whereas  the  true  and  legal 
interest,  to  wit,  six  per  centum  per 
annum,  and  at  that  rate  for  a  longer 
or  shorter  period,  on  the  said  bank 
notes,  of  the  value  of  $2j2,  for  the 
said  space  of  four  months,  is  ^4.64, 
and  no  more,  contrary,  etc. 

They  further  present  that  said  Z>.  C. 
Gillespie,  afterwards,  to  wit,  on  the  24eh 
May,  ^842,  etc.,  unlawfully,  etc.,  did 
take  and  receive  of  and  from,  etc., 
more  than  legal  interest,  to  wit,  more 
than  at  the  rate  of  six  per  centum  per 
annum,  to  wit,  did  then  and  there  un- 
lawfully, etc.,  take  and  receive  of  and 
from,  etc.,  Sjj,  as  and  for  the  interest, 
use,  etc.,  of  bank  notes  of  the  value  of 
%2j2,  for  and  during  the  space  of  four 
months  next  preceding  the  said  24th 
May,  1842,  whereas  the  true  and  legal 
interest  on  the  said  bank  notes,  for  the 
said  space  of  four  months,  is  %4.64, 
and  no  more,  contrary,  etc." 

1.  This  information  was  held  suf- 
ficient. 

See  also,  generally,  supra,  note  I, 
P-  639- 
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sum  of  90  dollars,  for  the  loan,  use  and  forbearance  of  600  dollars, 
lent  by  the  said  Thomas  J.  Malone  to  him,  said  Sharp  Wtlkins,  from 
the  8th  day  of  December^  a.  d.  i8J7,  until  the  8th  day  of  December^ 
A.  D.  i8^<^,  which  said  sum  of  90  dollars,  so  as  aforesaid  bargained 
for,  exacted,  reserved  and  received,  exceeds  the  rate  of  6  dollars  foi 
the  use  and  forbearance  of  100  dollars  for  one  year,  in  a  large  sum, 
to  wit,  5Jf.  dollars,  and  is  more  than  at  that  time  was  allowed  by  law, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Indiana. 

William  P.  Edson, 
District  Att'y,  Prosecutor. 
i8  E.  of  F.  P.— 41.  641  Volume  i8. 


VACATING,  OPENING  AND  AMENDING 
JUDGMENTS  AND   DECREES. 

I.  AGREEMENT  TO  VACATE  JUDGMENT,  642. 
II.  APPLICATION  TO  AMEND  OR  VACATE  JUDGMENT  OR  DECREE^ 

643- 

1.  Notice  of  Motion,  644. 

a.  In  General,  644. 

b.  That  Court  Had  No  Jurisdiction,  645. 

c.  Where  Decree  was  Rendered  by  Default,  646. 
».  Motion,  647. 

a.  To  Amend  Judgment  or  Decree,  d^T. 

b.  To  Vacate  Judgment  or  Decree,  648. 
8.  Petition,  652. 

a.  To  Ametid  Decree,  652. 

b.  To  Suspend  Operation  of  Decree,  655. 

c.  To  Vacate  Judgment  or  Decree,  657. 

III.  AFFIDAVIT  IN  SUPPORT  OF  APPLICATION,  670. 

IV.  AFFIDAVIT  RESISTING  APPLICATION,  680. 

V.  BOND  TO  OPEN  JUDGMENT  BY  DEFAULT,  682. 
VI.  ORDER  TO  SHOW  CAUSE  WHY  JUDGMENT  SHOULD  NOT  BE 

VACATED,  683. 
VII.  JUDGMENT,  ORDER  OR  DECREE,  684. 

1,   Denying  Application  to  Vacate  Judgment  or  Decree,  684. 
a.    Vacating  Judgment  or  Decree,  685. 

VIII.  Notice  of  judgment  vacating  judgment  or  decree,  698. 

CROSS-REFERENCES. 

See,  generally,  the  title  JUDGMENTS  AND  DECREES,  vol.  lo,. 

p.  645. 
See  also  the  GENERAL  INDEX  to  this  work. 


I.  Agreement  to  Vacate  judgment. 

Form  No.  20279. 
(Precedent  in  Corson  v.  McAfee,  44  Pa.  St.  289.) 

^        /in    the    Common   Pleas  of   Montgomery   county,^ 
Jacob  L:  Paxson.S  ot  May  T:eTm,  .iSS.     No.  115. 

April  12th,  iS59.  It  is  hereby  agreed  between  the  parties  that  the 
judgment  in  the  above  stated  case  shall  be  opened,  and  the  defend- 
ants let  in  to  a  defense,  notwithstanding  the  award  of  arbitrators; 
and  it  is  also  further  agreed  that  in  the  event  of  a  verdict  being 
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rendered  against  the  defendant  upon  another  trial,  the  costs  of  the 
arbitration,  and  all  subsequent  thereto,  shall  not  be  taxed  or  charged 
in  the  plaintiff's  bill.  All  proceedings  upon  said  judgment  shall  and 
are  hereby  set  aside  and  made  void,  excepting  the  lien  of  the  said  judg- 
ment upon  the  real  estate  of  the  defendant,  as  made  by  the  award  of 
the  arbitrators,  shall  be  and  remain,  notwithstanding  this  agreement, 
until  the  final  disposition  of  said  case. 

James  Boyd,  Attorney  for  Plaintiff. 

John  R.  Breitenbach,  Attorney  for  Defendant. 


II.  Appucation  to  amend  or  Vacate  judgment  or 
Decree.1 


1.  Beqaisites  of  Application,  Generally. 

—  No  particular  form  of  application  is 
necessary.  It  is  sufficient  if  the  facts 
show  that  the  case  coming  within  the 
rule  are  set  forth.  People  v.  Lafarge, 
3  Cal.  130. 

The  proceedings  to  vacate  or  modify 
a  judgment  or  order  shall  be  by  peti- 
tion verified  by  affidavit  setting  forth, 
first,  the  judgment  or  order  complained 
of;  second,  the  grounds  to  vacate  or 
modify;  third,  the  defense  to  the  action 
if  the  party  applying  was  defendant; 
and  a  petition  which  does  not  comply 
with  the  statute  in  setting  forth  each 
of  these  requisites  is  insuflScient.  Hill 
V.  Williams,  6  Kan.  17. 

Must  be  in  Writing.  —  The  application, 
whether  by  motion,  petition  or  bill,  must 
be  in  writing.  Indianapolis,  etc..  R. 
Co.  V.  Crockett,  2  Ind.  App.  136;  Ohio 
Falls  Car  Co.  v.  Sweet,  etc.,  Co.,  7  Ind. 
App.  163;  Brumbaugh  v.  Stockman,  83 
Ind.  583;  Meloy  v.  Grant,  4  Mackey 
(D.  C.)  486. 

Must  State  Facts.  —  The  application 
must  slate  the  facts  upon  which  it  is 
based.  Lander  v.  Abrahamson,  34  Neb. 
553;  Caperton  v.  Wanslow,  18  Tex. 
125. 

Application  on  Statutory  Ground.  — 
Where  the  application  is  made  upon 
statutory  ground,  the  facts  which  show 
that  the  case  is  within  the  statute  must 
be  stated.  Frost  z/.  Dodge,  15  Ind.  139; 
La  Porte  v.  Organ,  3  Ind.  App.  525; 
Ganzer  z/.  Schiffbauer,  40  Neb.  633;  Van 
Home  V.  Montgomery,  (Supreme  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  238;  Cook 
V.  Phillips,  18  Tex.  31;  Foster  v.  Mar- 
tin, 20  Tex.  118;  Edwards  z'.  Janesville, 
14  Wis.  26. 

In  Language  of  the  Statute.  —  Where 
the  application  is  substantially  in  the 
language  of  the  statute,  it  is  sufficient. 
Beatty  v.  O'Connor,  106  Ind.  81. 


Excuse  for  Failure  to  Appear.  —  A  judg- 
ment after  a  failure  of  the  defendant  to 
appear  and  answer  should  not  be  set 
aside  on  the  defendant's  motion  upon 
the  mere  ground  that  the  facts  stated 
in  the  complaint  did  not  authorize  the 
judgment  without  a  sufficient  excuse 
being  shown  for  the  defendant's  failure 
to  appear  and  answer  in  time.  Edwards 
V.  Janesville,  14  Wis.  26. 

A  complaint  to  set  aside  a  judgment 
rendered  by  default,  alleging  circum- 
stances preventing  the  applicant  from 
making  his  defense  must  show  that 
such  circumstances  existed  not  only  at, 
but  prior  to,  the  time  at  which  the  judg- 
ment complained  of  was  rendered. 
Schlemmer  v.  Rossler,  59  Ind.  326. 

Mistake  or  Causes  Producing  It.  —  In 
an  action  to  set  aside  a  judgment  on 
the  ground  of  mistake,  the  complaint 
must  make  explanation  of  the  mis- 
take, or  the  cause  which  produced  it. 
Douglass  V.  Brooks,  38  Cal.  670. 

Fraud  in  Obtaining  Judgment.  —  In  a 
petition  to  vacate  a  judgment  for  fraud 
practiced  in  obtaining  it,  the  petition 
should  set  forth  tlje  judgment  com- 
plained of,  and  should  also  fully  state 
the  facts  constituting  the  defense. 
Mulvaney  v.  Lovejoy,  37  Kan.  305. 
See  also  Lander  v.  Abrahamson,  34 
Neb.  553. 

An  allegation  that  the  judgment  and 
order  denying  a  new  trial  were  unjust, 
inequitable  and  against  law,  do  not  in- 
dicate or  imply  with  sufficient  certainty 
any  fraud  on  the  part  of  defendant, 
since  a  judgment  may  be  unjust,  in- 
equitable and  erroneous  without  being 
fraudulent  or  subject  to  be  set  aside 
by  a  court  of  error.  Davis  v.  Chal- 
fant,  81  Cal.  627. 

In  an  action  to  set  aside  a  judgment 
against  a  party  who  was  prevented 
from    defending   by   the    fraud    of    the 
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1.  Notice  of  Motion.i 
a.  In  General. 


prevailing  party,  and  where  no  relief 
can  be  obtained  in  the  action  in  which 
the  judgment  was  entered,  the  ag- 
grieved party  must,  in  his  complaint, 
show  that  he  was  entirely  free  from 
any  degree  of  contributory  negligence 
in  suffering  the  judgment  to  be  taken 
against  him.  Schweinfurter  z/.Schmahl, 
69  Minn.  418. 

A  bill  to  foreclose  a  mortgage  and 
set  aside  a  former  foreclosure  of  the 
same  mortgage,  and  the  redemption 
therefrom,  sufficiently  alleges  fraud 
which  avers  that  the  complainant  is 
the  true  owner  of  the  notes  secured 
and  always  has  been  such  owner,  and 
that  the  former  bill  was  filed  in  the 
name  of  a  fictitious  person  without  the 
knowledge  or  consent  of  the  person 
complainant,  and  that  the  first  fore- 
closure proceeding  had  never  been 
adopted  or  ratified  by  this  complain- 
ant. Monarch  Brewing  Co.  v.  Wol- 
ford,  179  111.  252. 

Jadgment  Against  Infant.  —  A  motion 
to  set  aside  a  judgment  against  an  in- 
fant must  show  that  the  defendant  was 
an  infant  at  the  time  of  the  rendition  of 
the  judgment.  That  he  was  not  twenty- 
one  years  of  age  when  his  appearance 
was  entered  is  not  sufficient.  Stupp 
V.  Holmes,  48  Mo.  89. 

Bights  of  Third  Parties.  —  A  decree  of 
foreclosure  against  the  guardian  of  an 
insane  person  who  is  served  with  no- 
tice of  the  commencement  of  the  action 
will  not  be  set  aside  on  the  ground  of 
his  excusable  neglect,  where  attorneys 
appeared  for  him  in  such  action,  al- 
though they  were  unauthorized,  unless 
it  is  made  to  appear  not  only  that  such 
attorneys  had  no  authority,  and  that 
there  is  a  meritorious  defense  to  the 
cause  of  action,  but  also  that  the  rights 
jof  bona  fide  purchasers  or  other  inno- 
cent third  parlies  have  not  intervened. 
Jones  V.  Crowell.  143  Ind.  218. 

Iiyury  to  Applicant.  —  To  vacate  or 
set  aside  a  judgment  as  not  binding 
because  the  applicant  was  neither  party 
nor  privy  thereto,  the  motion  should 
show  that  the  judgment  will  be  injuri- 
ous to  him  if  it  is  not  set  aside.  Arm- 
strong V.  Foley,  (Ky.  1891)  15  S.  W. 
iRep.  355.  See  also  Miller  v.  Alexan- 
•der,  I  N.  J.  L.  459. 

Transcript  of  Judgment  as  Exhibit. — 
In  an  action  to  vacate  a  judgment  and 


enjoin  its  collection,  a  transcript  of  the 
judgment  and  proceedings  need  not  be 
ihade  an  exhibit  of  the  complaint. 
Gum-Elastic  Roofing  Co.  v.  Mexico 
Pub.  Co.,  140  Ind.  158. 

1.  Notice  of  Application.  —  Where  the 
application  was  made  at  the  term  dur- 
ing which  the  judgment  is  rendered, 
service  of  notice  of  such  application  is 
not  necessary.  Smith  v.  Robinson,  11 
Ala.  270;  Rich  v.  Thornton,  69  Ala. 
473;  Desribes  v.  Wilmer,  69  Ala.  25; 
Yancy  v.  Teter,  39  Ind.  305;  Lake  v. 
Jones,  49  Ind.  297;  Burnside  v.  Ennis, 
43  Ind.  411;  Durre  v.  Brown,  7  Ind. 
App.  127. 

But  when  the  application  is  made  at 
a  time  subsequent  to  the  term  during 
which  the  judgment  was  rendered,  no- 
tice of  the  application  to  vacate  or  set 
aside  judgment  must  be  given.  Val- 
lejo  V.  Green,  16  Cal.  i6o;  Hughes  z/. 
McCoy,  II  Colo.  591;  Doane  v.  Glenn, 

1  Colo.  454;  Beach  v.  Beach,  6  Dak.  371; 
Whitaker  v.  Smith,  33  Ga.  237,  Ryder 
V.  Twiss,  4  111.  4;  Hall  v.  O'Brien, 
5  111.  405;  Durre  v.  Brown,  7  Ind. 
App.  127;  Burnside  v.  Ennis,  43  Ind. 
411;  Lake  v.  Jones,  49  Ind.  297;  Albany 
Land  Co.  v.  McElwaine-Richards  Co., 
II  Ind.  App.  477;  Martindale z/.  Brown, 
18  Ind.  284;  Smith  v.  Chandler,  13 
Ind.  513;  Byington  v.  Call,  36  Kan. 
455;  Newton  First  Nat.  Bank  v.  Wm. 
B.  Grimes  Dry  Goods  Co.,  45  Kan. 
510;  Satterlee  v.  Grubb,  38  Kan.  234; 
Florsheim  Bros.  Dry  Goods  Co.  v.  Will- 
iams, 45  La.  Ann.  1196;  Bajourin  v. 
Ramelli,  34  La.  Ann.  554;  Chisholm 
V.  Clitherall,  12  Minn.  375;  Moore  v. 
Hoskins,  66  Miss.  496;  Lane  v.  Wheless, 
46  Miss.  666;  Masterson  v.  Ellington, 
10  Mo.  712;  Molloy  V.  Batchelder,  69 
Mo.  503;  Coleman  v.  McAnulty,  16 
Mo.  173;  Nuckolls  V.  Irwin,  2  Neb.  60; 
Wheeler  v.  Emmeluth,  (Supreme  Ct. 
Gen.  T.)  28  N.  Y.  St.  Rep.  737:  Coor 
V.  Smith,  107  N.  Car.  430;  Allison  v. 
Whittier,  loi  N.  Car.  490;  Harper  v. 
V.  Sugg,  III  N.  Car.  324;  Branch 
V.  Walker,  92  N.  Car.  87;  Fitzgerald  v. 
Cross,  30  Ohio  St.  444;  Reynolds  v. 
Slansbury,  20  Ohio  344;  Hettrick  z/.  Wil- 
son, 12  Ohio   St.  136;  Ingram  v.  Belk, 

2  Rich.  L.  (S.  Car.)  iii;  Brown  v. 
Brown,  86  Tenn.  177;  Jones  v.  Davis, 
36  L.  T.  N.  S.  415. 

Sufficiency  of  Notice.  —  A  notice  of  a 


644 


Volume  18. 


20280.  JUDGMENTS  AND  DECREES.  20282. 

Form  No.  20280.' 
(Precedent  in  Jones  v.  Swepson,  94  N.  Car.  700.) 
Thomas  J.  Jones  ^ 

/-  TT>r  c    ^  A  nyr-i4      c  >  Motioii  to  sct  Esidc  judgmeiit. 

George  W.  Swepson  and  Milton  S.  {  j      & 

Littlefield.  J 

Thomas  J.  Jones,  the  plaintiff  in  the  above  entitled  action,  is  hereby 
notified  that  on  the  21th  day  of  November,  a.  d.  i877,  or  as  soon 
thereafter  as  counsel  can  be  heard,  I  shall  move  the  Superior  Court 
of  Cumberland  county,  Judge  Seymour  presiding,  to  vacate  and  set 
aside  the  judgment  rendered  against  me  by  said  court,  at  May  Term, 
1 877,  in  said  case. 

George  W.  Swepson. 
Form  No.  20281.' 
(Precedent  in  Cummings  v.  Tabor,  61  Wis.  187.)' 

\(^Tiile  of  court  and  cause  as  in  Form  No.  6937. y\^ 

Please  take  notice  that  upon  the  papers  filed  in  the  office  of  the 
clerk  of  said  court  in  the  action  above  entitled,  the  filings  thereof, 
and  the  records  of  said  court  in  said  action,  a  motion  will  be  made 
at  the  general  term  of  said  court,  to  be  held  at  the  court-house  in 
JBaraboo,  in  said  county,  on  the  17th  da.y  oi  March,  1884,  at  the  open- 
ing of  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  vacating  and  setting  aside  the  judgment  entered 
in  said  action,  and  all  proceedings  therein;  and  that  I  appear  herein 
for  the  sole  purpose  of  making  said  motion. 
Yours,  etc., 

John  Barker^  Att'y  for  said  motion. 

February  27,  iBS"^. 

To  Hon.  E.  W.  Young,  Plaintiff's  Att'y. 

b.  That  Court  Had  No  Jurisdiction. 

Form  No.  20282.' 
(Precedent  in  Baker  v.  Irvine,  61  S.  Car.  116.) 

\(^Title  of  court  and  cause  as  in  Form  No.  5932.)]^ 

You  will  take  notice  that  upon  the  opening  of  the  Court  of  Common 
Pleas  for  the  said  county  and  state,  on  Friday,  November  SOih,  igOO, 
in  the  Court-House,  Greenville,  S.  C,  at  12  o'clock,  or  as  soon  there- 
after as  counsel  can  be  heard,  we  will  move  his  honor,  the  presiding 
judge,  for  an  order  vacating  the  judgment  in  the  above  entitled 
cause  upon  the  following  grounds: 

I.  That  the  magistrate,  to  wit,  G.  W.  Nicholls,  Esq.,  who  rendered 
the  said  judgment,   was  without  jurisdiction  of  the  person  of  this 

motion  to  set  aside  a  judgment  is  suf-  1.  See,    generally,  supra,  note  i,    p. 

ficient  when  it  informs  the  party  enti-  643. 

tied  thereto  of  the  thing  which  is  to  be  2.  This  judgment  was  vacated, 

done    and    of    the    place    and    time    of  3.  The  matter  to  be  supplied  within 

doing  it.     Porter  v.  Bichard,   i    Ariz.  [  ]  will  not  be  found  in  the  reported 

84.  case. 
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defendant  or  of  the  cause  of  action  set  forth  in  the  summons,  and 
that  said  judgment  is,  therefore,  a  nullity.  The  said  W.  H.  Irvine, 
at  the  time  the  said  action  was  commenced  and  judgment  rendered, 
was  and  is  now  a  resident  of  Greenville  township,  county  and  state 
aforesaid,  and  the  said  magistrate  was  not  at  that  time  a  magistrate 
for  Greenville  township,  but  was  a  magistrate  for  Bates  and  Paris 
Mountain  townships,  and  under  the  law  then  in  force  he  had  no  juris- 
diction of  this  defendant  residing  outside  of  his  territorial  limits. 

2.  Because  it  appears  that  the  court  had  no  jurisdiction  of  the 
cause  of  action  sued  on,  the  premises  upon  which  the  alleged  distress 
for  rent  was  made  being  situated  at  that  time  and  now  in  Greenville 
township,  and  the  said  magistrate  residing  in  Bates  township,  and 
the  cause  of  action  sued  on  being  for  damages  which  the  plaintiffs 
contend  they  sustained  by  reason  of  such  distress,  which  they  allege 
was  unlawful. 

You  will  further  take  notice  that  the  said  motion  will  be  heard 
upon  the  record  in  said  case,  which  is  now  on  file  in  the  clerk's 
office,  by  reason  of  the  appeal  taken  by  the  defendant  in  said  cause, 
and  the  return  of  the  magistrate  for  the  purposes  of  the  said  appeal, 
and  the  original  record  sent  up  in  consequence  thereof;  also  upon 
the  affidavits  which  were  previously  served  upon  you  in  support  of 
the  previous  motion  given  to  dismiss  the  said  appeal  for  want  of 
jurisdiction;  upon  the  affidavit  of  W.  H.  Irvine,  hereto  attached,  and 
such  other  affidavits  as  may,  in  the  meantime,  be  served  upon  you, 
and  the  entire  record  and  proceedings  in  the  said  cause,  reference  to 
which,  for  the  purposes  of  this  motion,  is  hereby  craved. 

[(^Signature  of  attorney  and  address. y]^ 


e.  Where  Decree  was  Rendered  by  Default. 

Form  No.  20283.* 

(Precedent  in  Graveley  r.  Graveley,  84  Va.  148.) 

To  Henry  Puggle,  Sheriff,  etc.,  Z.  B.  Graveley  and  W.  A.  Graveley: 

Please  take  notice  that  on  the  6t/i  day  of  February,  1S86,  I  will 
move  the  Hon.  fo^n  D.  Blackivell,  judge  of  the  Corporation  Court  of 
Danville,  Va.,  in  vacation,  at  his  office,  to  reverse  the  decree  rendered 
against  me  at  the  December  term  of  the  Corporation  Court  of  said  town, 
which  decree  was  rendered  by  default  in  the  chancery  suit  depending 
in  said  court,  in  which  you  were  plaintiffs,  and  Sarah  E.  Graveley 
and  myself  were  defendants.  And  the  ground  upon  which  I  shall 
move  for  the  reversal  of  said  decree  is  for  error  apparent  upon  the 
record,  for  which  error  an  appellate  court  might  reverse  said 
decree. 

P.  B.  Graveley,  by  Counsel. 

1.  The  matter  to  be  supplied   within         2.  See,  generally,   supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported    643. 
case. 
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2.  Motion.^ 
a.  To  Amend  Judgment  or  Decree. 

Form  No.  20284.* 

(Precedent  in  Trammell  v.  Trammell,  25  Tex.  Supp.  263.)' 

Henry  Trammell    ) 

V.  V  613. 

N.  Trammell  et  al.  ) 

In  Supreme  Court. 

And  now  come  appellees  in  said  cause,  and,  by  leave  of  the 
court  first  had,  amend  their  original  motion  in  said  cause,  and  now 
move  the  court  to  so  amend  the  last  clause  of  the  judgment  herein 
rendered,  on  the  21st  December^  iS57,  that  it  may  read  as  follows, 
to  wit: 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
court  below  be  in  all  things  affirmed,  and  that  the  appellees  recover 
of  the  appellant  and  his  sureties,  Harrison  Askey,  C.  E.  De  Witt  and 
John  Watson,  the  property  in  controversy,  or  the  value  thereof 
adjudged  below,  and  all  further  sums  of  money  adjudged  against 
the  appellant  in  the  court  below,  and  all  costs  in  this  behalf  expended, 
and  this  decision  be  certified  below  for  observance,  and  that  the 
same  be  so  amended  nunc  pro  tunc,  as  the  judgment  of  this  court 
rendered  in  said  cause  at  the  date  aforesaid. 

W.  L.  ^  C.  L.  Robards,  Attorneys,  etc. 

Form  No.  20285.' 
(Precedent  in  Trammell  v.  Trammell,  25  Tex.  Supp.  262.) 

Henry  Trammell,  appellant,         ) 

V.  \  613. 

Nicholas  Trammell  et  al.,  appellees.  ) 

In  the  Supreme  Court,  at  Austin,  Texas,  Fall  Term,  a.  d.  i2>59. 
This   day   come   the   appellees,    in    the    above    stated   cause,   by 
attorneys,  and  move  the  court  to  correct  the  judgment  rendered  in 
said  cause  by  this  court,  at  the/d;// term  thereof,  i857,  upon  the  follow- 
ing ground,  to  wit: 

The  name  of  John  Watson,  one  of  the  sureties  in  the  appeal  bond, 
by  clerical  error,  was  omitted  in  said  judgment. 

And  appellees  pray  that  said  judgment  be  so  corrected,  nunc  pro 
tunc,  that  the  judgment  of  this  court  may  be  enforced  against  him, 
said  Watson. 

R.  M.  Tevis, 
W.  L.  ^  C.  L.  Robards, 
Attorneys  for  Appellees. 

1.  Beqnisites  of  Motion,  Generally.  —  2.  See,    generally,    supra,  note  i,   p. 

Tor  the  formal  parts  of  a  motion  in  a  643. 

particular  jurisdiction  see  the  title  Mo-  3.  This  motion  was  held  suflQcient. 
TIONS,  vol.  12,  p.  938. 
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b.  To  Vacate  Judgment  or  Decree. 
Form  No.  20286.' 

(Precedent  in  Yancy  v.  Teter,  39  Ind.  308.) 

H  Title  of  court  and  cause  as  in  Form  No.  5916.y\^ 

Come  now  the  defendants,  by  Hctnna  cr'  Knejler,  their  attorneys, 
and  move  the  court  to  set  aside  the  default  heretofore  taken  in  this 
cause  against  the  defendant,  y^.y<!;^^  A.  Yancy;  and  also  move  the 
court  for  a  new  trial,  as  to  both  of  said  defendants,  for  the  following 
reasons,  to  wit:  {Here  was  set  out  the  grounds  of  the  motion). 

Hanna  dr*  Ktiefier,  Attorneys  for  Defendant. 

Form  No.  20287.' 

(Precedent  in  Green  v.  Green,  42  Kan.  655.) 

In  the  District  Court  of  Shawnee  County,  State  of  Kansas. 
Harriet  F.  Green,  plaintiff, 

V. 

Oliver  Green,  defendant. 
And  now  comes  the  defendant,  Oliver  Green,  by  his  attorneys,. 
Welch  (St*  Welch,  and  moves  the  court  to  set  aside  the  judgment  ren- 
dered herein  on  the  1st  day  of  October,  iS87,  in  favor  of  the  plaintiff 
herein,  for  the  reason  that  no  proper  service  was  had  on  the  defend- 
ant, Oliver  Green,  in  said  suit. 

Oliver  Green,  Defendant. 
By  Welch  6^  Welch,  his  Attorneys. 

Form  No.  20288.' 

(Precedent  in  Bates  v.  McConnell,  32  Kan.  4.) 
Before  E.  M.  Clark,  a  Justice  of  the  Peace  oi  McPherson  Township, 
in  McPherson  County,  State  of  Kansas. 

Frank  O.  Bates,  Plaintiff,  v.  J.  A.  McConnell,  Defendant. 
And  now  comes  the  said  defendant,  J.  A.  McConnell,  and  moves  the 
court  to  set  aside  the  judgment  in  the  above  entitled  action,  ren- 
dered against  him  in  his  absence,  on  the  2Sth  day  of  September,  i88Sy 
for  reasons  set  forth  in  affidavit  filed  herewith,  and  hereby  confesses 
judgment  for  the  sum  of  $6.45,  the  costs  in  said  cause,  and  asks  that 
the  trial  be  set  for  the  30th  day  of  October,  iS83,  at  2  p.  m. 

Simpson  &*  Bowker,  Attorneys  for  Defendant. 

Form  No.  20289.' 

(Precedent  in  Challiss  v.  Headley,  9  Kan.  685.) 

[(7/V/(f  of  court  and  cause  as  in  Form  No.  59i7.)]^ 

And  now  come  said  defendants,  and  move  the  court  to  set  aside 
and  hold  for  naught  the  pretended  judgment  rendered  in  the  above 
entitled  cause  on  the  twenty-seventh  day  of  September,  iS62,  and  all 
proceedings  had  thereunder,  for  the  following  reasons,  to  wit: 
(i)  Said  district  court  had  no  jurisdiction  of  the  person  or  property 
of  the  defendants  herein  at  the  rendition  of  said  judgment;  (2)  said 

1.  See.  generally,  supra,  note  i,  p.  2.  The  matter  to  be  supplied  withia 
643*  [  ]  will  not  be  found  in  the  reported  case, 
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judgment  is  absolutely  null  and  void,  in  this,  to  wit,  that  at  the  time 
said  suit  was  commenced,  and  until  the  same  had  been  prosecuted  ta 
final  judgment,  and  long  subsequent  thereto,  said  defendants  were 
within  the  lines  of  the  Confederate  states,  so  called,  and  wholly 
without  the  jurisdiction  of  said  court;  (3)  there  was  no  affidavit  for 
publication,  as  required  by  law;  (4)  there  was  no  notice  of  publica- 
tion, as  required  by  law;  (5)  there  was  no  proof  of  publication 
made  before  any  officer  authorized  to  administer  oaths;  (6)  there 
was  no  service,  either  actual  or  constructive,  on  said  defendants,  or 
either  of  them. 

-  \i^Sig nature  of  attorney.')^ 

Form  No.  20290.* 

(Precedent  in  Childs  v.  Kansas  City,  etc.,  R.  Co.,  117  Mo.  416.)^ 

\i^Title  of  court  and  cause  as  in  Form  No.  5921.')^ 

Now  comes  the  defendant  and  moves  the  court  to  set  aside  the 
judgment  rendered  at  the  present  term  of  this  court  in  the  above 
entitled  cause,  and  as  the  grounds  of  its  motion  states: 

1.  That  there  is  no  equity  in  the  bill. 

2.  That  the  petition  herein  fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

3.  That  upon  the  record  the  judgment  is  erroneous. 

4.  That  the  petition  herein  affirmatively  shows  that  the  plaintiff 
and  defendants  are  not  tenants  in  common,  in  that  it  shows  that  the 
relative  rights  of  the  defendant  and  the  owners  of  said  land  were  of 
such  a  nature  and  character  that  if  any  remedy  remained  to  plaintiff,, 
or  to  his  grantors,  such  remedy  was  a  right  of  action  against  the 
defendant  for  the  value  of  the  easement  which  had  been  appropriated. 

5.  The  basis  of  plaintiff's  suit  is  that  Hannah  Parsons,  or  her  heirs,, 
were  never  paid  compensation  for  the  lands  belonging  to  them  which 
had  been  appropriated.  The  bill  fails  to  disclose  whether  the  entry 
and  original  taking  and  damage  was  done  during  the  lifetime  of 
Hannah  Parsons,  or  after  her  death,  and  hence  fails  to  show  that 
plaintiff  has  any  action  against  defendant. 

6.  If  it  be  conceded  that  Hannah  Parsons,  or  that  her  heirs,  had  a 
cause  of  action  against  the  defendant,  or  against  its  predecessor,  the 
bill  fails  to  show  that  plaintiff  succeeded  to  their  right  of  action. 

7.  The  petition  fails  to  state  facts  sufficient  to  show  that  plaintiff 
has  any  right  of  action  whatever  for  the  easement  taken  and  appro- 
priated for  railroad  purposes  out  of  the  land  described  in  the  peti- 
tion during  the  time  that  said  land  was  owned  by  George  S.  Park 
and  the  heirs  of  Hannah  Parsons,  as  tenants  in  common,  or  for  any 
damages  sustained  by  either  Park  or  the  Parsons  during  their  owner- 
ship, by  reason  of  such  appropriation  or  any  occupancy  subsequent 
thereto. 

8.  The  petition  affirmatively  shows  that  defendant  obtained  an 
easement  over  said   land  from  the  party  holding  the  fee  simple  title 

1,  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported     643. 

case.  3.  The  motion  was  dismissed  because 

it  was  not  filed  in  time. 
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thereof;  that  the  plaintiff  took  subject  thereto;  that  the  only  right 
which  Park  intended  or  attempted  to  transfer  by  his  deed  to  plaintiff 
was  the  right  to  the  compensation  which  it  was  claimed  was  due  to 
the  Parsons  heirs.  This  was  assigned  without  recourse  by  the  said 
Park,  and  only  so  far  assigned  as  said  Park  was  able  to  transfer  his 
rights  thereto.  The  bill  shows  that  the  said  Park  never  had  any 
rights  thereto. 

9.  The  petition  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action  between  plaintiff  and  defendants  as  tenants  in  common,  or 
any  ground  for  accounting  between  them  as  such. 

10.  The  petition  shows  on  its  face  that  plaintiff,  if  he  had  any 
right  of  action  against  the  defendant,  has  an  adequate  remedy  at 
law.  The  record  shows  that  plaintiff  and  defendant,  if  they  had  ever 
been  tenants  in  common,  had  ceased  to  be  such  before  the  filing  of 
the  present  petition.  The  assignment  by  a  tenant  in  common  to  his 
right  for  an  accounting  makes  said  right  cognizable  only  in  a  court 
of  law;  plaintiff,  therefore,  should  not  have  been  permitted  to  file  a 
bill  in  equity  for  an  accounting  as  an  amendment  to  the  original  and 
first  amended  petitions  herein,  each  of  which  stated  a  cause  of  action 
at  law. 

11.  The  court  erred  in  overruling  defendant's  motion  to  strike  out 
the  supplemental  bill  filed  herein. 

12.  The  record  shows  on  its  face  that  the  plaintiff  recovered  upon 
a  cause  of  action  which  he  did  not  own  or  have  at  the  commence- 
ment of  this  suit. 

13.  The  record  shows  the  defendant  was  charged  and  a  recovery 
had  against  it  as  a  tenant  in  common,  during  a  period  of  time  in 
which  the  bill  affirmatively  shows  that  plaintiff  and  defendant  did 
not  so  hold  the  land. 

14.  The  petition  prays  that  an  accounting  be  had  for  rents  and 
profits  recovered  by  defendant,  as  a  tenant  in  common,  from  the 
common  property  during  a  specified  time;  and  that  there  was  no 
tenancy  in  common  during  nineteen-twentieths  of  the  time  specified. 
The  evidence  failed  to  show  that  any  profits  were  received  during 
the  remaining  one-twentieth  of  the  time.  Yet  the  plaintiff  recovered 
for  all  profits  received  during  the  entire  time  specified.  The  record 
shows  that  the  plaintiff  recovered  as  a  tenant  in  common,  owning 
one-half  of  the  right  of  way,  while  the  petition  shows  that  he  only 
owned  one-fourth  of  the  interest  claimed. 

15.  The  record  shows  that  a  recovery  was  had  in  this  case  by 
plaintiff  against  the  defendant,  as  a  tenant  in  common,  for  the  mere 
taking  and  appropriation  by  the  defendant  of  material  from  the  com- 
mon property. 

16.  The  judgment  is  not  responsive  to  the  issues  stated  in  the 
pleading,  or  to'the  cause  of  action  stated  in  the  petition  herein. 

17.  Because  the  judgment  is  against  the  law. 

18.  Because  the  judgment  is  against  the  evidence. 

19.  There  was  a  total  failure  of  proof. 

[(^Signature  of  attorney. ^i^- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  2029  i." 

(Precedent  in  Sang  v.  Lee,  20  Neb.  668.) 

[(TY/Zf  of  court  and  cause  as  in  Form  No.  5923.)^^ 

And  now  comes  the  defendant  and  moves  the  court  here  to  set 
aside  the  default  herein  for  the  reasons  following: 

ist.  Because  the  said  default  has  not  yet  been  entered  upon  the 
journal  and  records  of  this  court. 

2nd.  Because  said  defendant  and  the  attorney  of  the  plaintiff  were 
in  good  faith  making  every  effort  to  settle  the  matters  in  controversy 
in  this  cause  without  further  litigation  or  costs,  and  that  the  defend- 
ant believed,  and  thought  he  had  good  reason  to  believe,  that  no 
default  would  be  by  the  plaintiff  taken  against  this  defendant  pend- 
ing negotiations  for  said  settlement,  and  said  negotiations  are  still 
pending,  as  will  more  fully  and  at  large  appear  from  the  affidavit  of 
the  defendant  herewith  filed  and  made  part  of  this  motion. 

3rd.  That  this  defendant,  believing  that  no  default  would  be  taken 
against  this  defendant,  and  that  the  said  matter  in  dispute  would  and 
could  be  settled  without  further  suit,  he  delayed  filing  his  answer. 

4th.  That  this  defendant  has  a  good  and  meritorious  defense  as 
to  $506.73  of  the  amount  claimed  by  the  plaintiff. 

5th.  The  defendant  prays  that  the  said  default  be  set  aside,  and 
that  the  defendant  be  allowed  to  file  his  answer  herein. 

[(^Signature  0/  attorney  as  in  Form  No.  5923.^]^ 

Form  No.  20292.1 

In  the  Justice  Court  of  Abraham  Kent.,  a  justice  of  the  peace  of 
Colfax  county,  Nebraska. 

John  Doe,  plaintiff,      ^ 

against  )■  Motion  to  Set  Aside  Default. 

Richard  Roe,  defendant.  ) 

Now  comes  Richard  Roe,  defendant,  and  moves  the  court  to  set 
aside  the  judgment  in  this  case  for  the  following  reasons: 

First.  Because  said  judgment  was  rendered  against  the  defendant 
in  his  absence. 

Second.  The  said  defendant  hereby  confesses  judgment  for  the 
costs  awarded  against  him  in  said  action. 

Richard  Roe,  Defendant. 

Form  No.  20293.' 
(Precedent  in  Hume  v.  Schintz,  16  Tex.  Civ.  App.  515.) 

[{Title  of  court  and  cause  as  in  Form  No.  593i.)Y 

Now  comes  the  plaintiff,  by  attorneys,  and  shows  to  the  court  that 
upon  a  petition  for  mandamus  filed  by  plaintiff  the  honorable  Court 
cf  Civil  Appeals  for  the  Third  Supreme  Judicial  District,  on  the  6th 
day  of  May,  iS96,  entered  up  an  order  directing  that  a  writ  of  man- 
damus issue,  commanding  this  court  to  set  aside  the  orders  made  in 
this  case  refusing  to  again  try  and  determine  the  issue  of  malicious 

1.  See,  generally,  supra,  note  i,  p.  2.  The  matter  to  be  supplied  within 
643.  [  ]  will  not  be  found  in  the  reported  case. 
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prosecution,  and  that  upon  the  trial  of  this  suit  this  court  try  and 
dispose  of  the  issue  of  malicious  prosecution,  along  with  the  other 
issues,  agreeably  to  the  principles  and  usages  of  law.  A  writ  of 
mandamus  embracing  a  copy  of  said  order  has  been  filed  in  this 
court  with  the  papers  of  this  case,  and  is  here  referred  to  and  made 
a  part  hereof.  In  consideration  of  the  premises,  plaintiff  moves  that 
the  court  now  set  aside  the  orders  heretofore  made  herein  refusing 
to  again  try  and  determine  the  issue  of  malicious  prosecution,  and 
that  the  court  now  set  this  case  for  trial  for  some  day  during  the 
present  term  of  this  court. 

\{Signature  of  attorneys  as  in  Form  No.  593J^.y\^ 

3.  Petition, 
a.  To  Amend  Decree. 

Form  No.  20294.' 
(Precedent  in  Cincinnati  Soc.  Appeal,  154  Pa,  St.  622,)' 

\( Address  and  commencement. yy- 

On  the  thirtieth  day  of  April,  1S8O,  your  petitioners  presented  their 
petition  to  your  honorable  court,  setting  forth,  inter  alia,  that  there 
had  been  then  collected  and  in  the  hands  of  the  petitioners  the  sum 
of  one  hundred  and  thirty-seven  thousand  doUavs,  more  or  less,  for  the 
purpose  of  the  erection  of  a  monument  in  memory  of  General  George 
Washington-,  that  a  fund  amounting  to  the  sum  of  about  ^^/(y  thousand 
dollars,  and  which  had  been  raised  and  collected  for  a  similar  pur- 
pose, was  in  the  possession  of  the  Pennsylvania  Company  for  Insurance 
on  Lives  and  Granting  Annuities,  trustees,  and  your  petitioners  then 
prayed,  that  as  the  object  of  the  subscribers  to  the  said  two  funds 
was  the  same,  it  might  be  carried  out  by  uniting  the  two  funds  in 
the  hands  of  the  petitioners  so  as  to  enable  them  to  erect  one  grand 
monument  with  the  said  united  fund,  rather  than  by  a  division  of 
the  same  to  multiply  the  monuments  at  the  sacrifice  of  dignity  and 
beauty.  And  on  the  coming  in  of  the  answer  of  the  said  the 
Pennsylvania  Company  for  Insurance  on  Lives  and  Granting  Annuities  ,^ 
trustees,  your  honorable  court,  after  considering  the  testimony  taken 
in  support  of  the  petition,  upon  the  i.9/A  day  oi  June,  188O,  entered 
the  following  decree: 

"And  now,  this  19th  day  oi  June,  188O,  this  cause  coming  on  to  be 
heard  upon  petition,  answer  and  report  of  the  examiner,  it  is  ordered, 
adjudged  and  decreed,  the  respondents.  The  Pennsylvania  Company 
for  Insurance  on  Lives  and  Granting  Annuities,  by  their  answer 
assenting  to  their  discharge,  that  the  said  respondents  be  discharged 
as  trustees  for  said  fund;  that  the  petitioners,  the  State  Society  of  the 
Cincinnati  of  Penny slvania,  be  appointed  trustees  in  their  place,  and 
that  security  be  entered  by  the  said  newly  appointed  trustees  in  the 

1.  The  matter  to  be  supplied  within         2.  See,    generally,  supra,  note   i,  p. 
[  ]  will  not  be  found  in  the  reported     643. 

*^*se.  3.   The    decree    was    amended     as 

prayed. 
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sum  of  sixty  thousand  dollars,  to  be  approved  by  the  court,  for  the 
faithful  performance  of  their  duties,  and  that  upon  the  payment 
and  delivery  to  the  said  successors  of  the  said  company  of  the  cash, 
securities  and  other  assets  in  their  hands,  the  said  respondents  shall 
be  discharged  from  all  further  liability  and  accountability  therefor; 
and  it  further  appearing  to  the  court  from  the  proof  taken  that  it 
was  the  intention  of  the  party  holding  and  representing  the  funds  of 
the  said  Washington  Monument  Fund,  that  the  same  should  be  united 
to  the  funds  of  the  State  Society  of  the  Cincinnati  of  Pennsylvania,  and 
together  applied  to  the  erection  of  one  grand  monument  in  honor  of 
General  Washington,  and  the  court  having  verified,  through  its 
examiner,  the  funds  and  securities  in  the  hands  of  the  State  Society 
vf  the  Cincinnati,  held  by  the  said  society  for  the  purpose  of  being  so 
applied,  and  found  that  the  same  amount  to  the  sum  of  one  hundred 
and  thirty-seven  thousand  five  hundred  and  forty-one  dollars,  being 
rather  more  than  the  sum  stated  in  the  petition  of  the  said  society, 
and  no  objection  being  made  to  the  proposed  union  of  the  fund,  it 
is  further  ordered,  adjudged  and  decreed  that  the  moneys  and 
securities  belonging  to  the  fund  known  as  the  Washington  Monument 
Eundhe.  applied  by  the  State  Society  of  the  Cincinnati  of  Pennsylvania, 
in  conjunction  with  the  funds  now  in  their  own  hands  as  aforesaid,  to 
the  purpose  of  the  construction  and  erection  of  a  monument  upon 
a  suitable  spot  in  the  park  of  the  city  of  Philadelphia,  in  honor  of 
the  memory  of  Gen.  George  Washington,  the  said  construction  to  be 
made  under  the  direction  of  the  State  Society  of  the  Cincinnati  of 
Pennsylvania. ' ' 

Subsequently,  on  the  1st  day  oi  July,  iS80,  the  said  decree  was 
modified  as  follows: 

"That  the  order  for  the  entering  of  security  in  the  sum  of  sixty 
thousand  dollars,  to  be  approved  by  the  court,  by  the  said  State 
Society  of  the  Cincinnati,  the  newly  appointed  trustees,  be  rescinded, 
and  in  lieu  of  security  to  be  entered  by  the  said  societv,  the  cash, 
securities  and  other  assets  directed  to  be  paid  and  transferred  to  said 
society  by  the  old  trustees,  the  Pennsylvania  Company  for  Insurance 
on  Lives  and  Granting  Annuities,  who  were  discharged  from  their 
trust  on  transfer  of  said  securities,  etc.,  be  retained  by  the  said  com- 
pany under  the  direction  of  this  court,  and  that  leave  be  given  to 
the  said  State  Society  of  the  Cincinnati,  to  apply  from  time  to  time  to 
this  court,  during  the  progress  and  erection  of  the  said  monument 
for  the  payment  and  delivery  to  them  of  so  much  cash  and  securities 
as  may  be  needed  in  the  prosecution  of  the  said  work,  until  the 
whole  amount'be  paid  out  and  delivered." 

Subsequently  from  time  to  time,  sur  petitions  duly  presented  to 
your  honorable  court,  decrees  were  entered  directing  the  expenditure 
of  the  fund  originally  known  as  the  Washington  Monument  Fund, 
until  at  the  present  time  the  entire  fund  has  been  expended  in  the 
preparation  of  the  monument.  As  appears  by  the  decrees  aforesaid 
and  by  the  petition  upon  which  the  said  decrees  were  founded,  it 
was  proposed  in  \2>80  that  the  monument  should  be  erected  in  the 
park  of  th^  city  of  Philadelphia,  if  a  suitable  site  could  be  obtained. 
Since  which  date,  after  many  thorough  investigations,  the  committee 
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of  your  petitioners,  to  whom  was  intrusted  the  final  selection  of  a 
site,  reported  that  in  their  judgment  the  Fairmount  park  of  the  city 
of  Philadelphia  did  not  contain  a  location  suitable  for  the  erection  of 
such  a  monument. 

And  further  it  appears  among  the  records  of  the  State  Society  of 
the  Cincinnati  of  Pennsylvania,  published^ by  order  of  the  society  for 
the  use  of  its  members,  i8Pi,  page  86,  taken  from  the  original 
records  of  the  society,  "  Pursuant  to  public  notice  the  society  met 
in  the  state  house  in  Philadelphia  on  Wednesday,  the  J^th  day  of  fuly, 
iSlO,  at  10  A.  M.  On  motion  of  Charles  Piddle,  seconded  by  Major 
Jackson,  the  following  preamble  and  resolutions  were  unanimously 
adopted: 

'To  establish  a  permanent  memorial  of  their  respect  for  the 
memory  of  the  late  Father  of  his  country.  General  George  Wash- 
ington, by  the  erection  of  a  monument  in  the  city  of  Philadelphia, 
has  long  been  the  wish  of  those  who  are  desirous  of  perpetuating 
the  recollection  of  his  virtues.  *  *  * 

This  society  resolves  that  a  committee  be  appointed  to  prepare  a 
plan  for  raising  by  subscription  such  sums  of  money  as  they  shall 
deem  sufficient  for  the  purpose  of  erecting  a  monument  to  the 
men>ory  of  General  Washington.  That  the  plan,  when  prepared, 
shall  be  submitted  to  the  standing  committee,  and  when  approved 
by  them  be  carried  into  effect. 

That  M.Si']OT  Lenox,  ]ndgt  Peters,  'iAdL]ov  Jackson,  Mr.  Piddle  and 
Mr.  Binney  be  a  committee  for  the  above  purposes,  and  that  they 
also  be  authorized  under  the  direction  of  the  standing  committee, 
when  the  subscriptions  have  been  completed,  to  procure  a  proper 
site  for  the  monument  and  have  it  erected.' " 

And  further,  that  it  appears  from  this  extract  that  this  fund,  known 
as  the  Washington  Monument  Fund,  raised  under  authority  of  this 
preamble  and  resolution,  and  held  by  your  petitioners,  was  created 
for  the  erection  of  a  monument  in  the  city  of  Philadelphia,  and  that, 
by  virtue  of  this  authority  vested  in  it,  the  standing  committee  are 
carrying  out  the  expressed  intention  of  the  donors  of  the  fund  by 
selecting  Independence  Square  as  the  site  for  the  erection  of  the 
monument  of  your  petitioners. 

And  it  is  clear  that  the  park  of  the  city  of  Philadelphia,  to  wit, 
Fairmount  Park,  now  a  part  of  the  said  city,  was  at  the  time  of  the 
creation  of  the  said  fund,  to  wit,  in  the  year  \%10,  not  within  the 
limits  of  the  said  city,  the  first  acquisition  of  land  therein,  known 
as  Fair  Mount,  being  made  in  \^12,  for  the  purpose  of  obtaining  a 
supply  of  water  free  from  impurities,  and  that  the  ceuncils  of  the 
said  city,  by  ordinance,  September  15,  i8o5,  'devoted  and  dedicated' 
the  '  Lemon  Hill  estate',  purchased  by  the  said  cxty,  July  2],.,  i844,  to 
public  use,  to  be  known  by  the  name  of  Fairmount  Park. 

On  \\i^  first  day  of  March,  iS93,  the  councils  of  the  city  of  Phila- 
delphia passed  an  ordinance,  which  was  subsequently  approved  by 
the  Hon.  Edwin  S.  Stuart,  mayor  of  the  said  city,  as  follows: 

"An  ordinance  granting  permission  to  the  State  Society  of  the  Cin- 
cinnati of  Pennsylvania  to  erect  a  monument  to  General  Washington 
in  Independence  Square, 
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Section  i.  The  select  and  common  councils  of  the  city  of  Phila- 
delphia do  ordain  that  permission  be  and  is  hereby  granted  to  the 
State  Society  of  the  Cincinnati  of  Pennsylvania  to  erect  in  Independence 
Square  a  monument  to  the  memory  of  General  Washington;  said 
monument,  when  erected,  to  be  the  property  of  the  city  of  Phila- 
delphia. 

Section  2.  The  director  of  the  department  of  public  safety  is 
hereby  authorized  and  directed  to  indicate  a  suitable  spot  in  Inde- 
pendence Square  on  which  the  monument  shall  be  erected:  Provided, 
the  city  of  Philadelphia  shall  be  under  no  expense  for  the  erection  of 
the  same." 

Your  petitioners  therefore  having  received  permission  by  the 
said  ordinance,  now  intend  to  erect  a  monument,  to  be  purchased 
by  the  joint  funds,  in  Independence  Square,  in  the  city  oi  Philadelphia\ 
and  they  therefore  pray  that  the  decree  heretofore  entered  on  the 
19th  day  oi  June,  i2>80,  by  your  honorable  court,  shall  be  modified 
so  far  as  it  contains  the  words  for  the  erection  of  a  monument  in  the 
park  of  the  said  city,  and  that  a  decree  be  now  entered  authorizing  your 
petitioners  to  expend  the  Washington  Monument  Eufid  in  conjunction 
with  the  fund  held  by  your  petitioners,  in  the  erection  of  a  monu- 
ment in  Independence  Square,  pursuant  to  the  leave  granted  by  the 
said  councils  and  the  mayor  of  the  city  aforesaid. 

[(^Signature  of  petitioners'  attorney. y^ 


b.  To  Suspend  Operation  of  Decree. 
Form  No.  20295.* 

(Curt.  Eq.  Prec.  128.) 

(^Address  as  in  usual  form.) 

Humbly  complaining  showeth  unto  your  honors  your  orator, 
William  Doe,  of  {stating place).  That  your  orator,  in  the  year  (^stating 
time),  borrowed  the  sum  of  £2^000  from  Richard  Roe,  ot  {stating 
place),  (the  defendant  hereinafter  named),  and  in  order  to  secure  to 
the  said  Richard  Roe  the  repayment  thereof,  with  legal  interest,  your 
orator,  by  an  indenture  bearing  date  the  tenth  day  oi  June,  in  the 
year  1199,  granted,  bargained,  sold  and  demised  unto  the  said  Richard 
Roe,  his  executors,  administrators  and  assigns,  all  that  the  manor  of 
{describing  it),  with  the  appurtenances,  for  the  term  of  one  thousand 
years,  subject  to  redemption  on  payment  by  your  orator  of  the  said 
sum  of  £2,000  and  interest,  as  therein  mentioned,  as  by  the  said 
indenture,  reference  being  thereto  had,  will  more  fully  appear.  And 
your  orator  further  showeth  unto  your  honors  that  the  said  Richard 
Roe,  on  or  about  {stating  time),  exhibited  his  bill  of  complaint  in  this 
honorable  court  against  your  orator  for  payment  of  what  was  then 
due  to  him  for  principal  and  interest  on  the  said  security,  by  a  short 
day  to  be  appointed  for  that  purpose,  or  that  your  orator  might  be 
absolutely  debarred  and    foreclosed   from  all   right  and   equity  of 

1.  The  matter  to  be  supplied  within        2.  See,  generally,   supra,  note   i,   p. 
[  ]  will  not  be  found  in  the  reported  case.     643. 
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redemption  in  the  said  mortgaged  premises;  and  your  orator  having 
put  in  his  answer  thereto,  and  submitted  to  pay  what  should  appear 
to  be  due  from  him,  the  said  cause  came  on  to  be  heard  before  your 
honors  on  or  about  {stating  time),  when  it  was  referred  to  Calvin 
Clark,  one  of  the  masters  of  this  honorable  court,  to  take  an  account 
of  what  was  so  due  from  your  orator  to  the  s?ad  Richard  Roe  SiS 
aforesaid,  and  your  orator  was  ordered  to  pay  the  same  on  the  {stat- 
ing time),  or  to  be  absolutely  foreclosed  of  all  right  and  equity  of 
redemption  in  the  said  mortgaged  premises;  as  by  the  said  proceed- 
ings now  remaining  as  of  record  in  this  honorable  court,  reference 
being  thereunto  had,  will  appear.  And  your  orator  further  showeth 
unto  your  honors  that  your  orator  was  duly  prepared  to  pay  what 
should  be  reported  to  be  due  from  him;  but  before  the  said  master 
made  his  report  your  orator  was  sent  in  great  haste  by  the  com- 
mands of  his  majesty,  ambassador  to  the  court  of  Paris,  on  special 
and  weighty  affairs  of  state,  which  admitted  of  no  delay;  and  your 
orator  was  therefore  unable  to  make  any  provision  for  the  payment 
of  what  should  be  so  found  due  from  him  as  aforesaid.  And  your 
orator  further  showeth  unto  your  honors  that  the  said  master,  during 
your  orator's  absence,  made  his  report,  whereby  he  found  that  the 
sum  of  £2,000  was  due  to  the  said  Richard  Roe  for  principal  and 
interest  from  your  orator,  but  no  further  proceedings  have  since 
been  taken  in  the  said  cause.  And  your  orator  being  ready  and 
willing  to  pay  the  said  sum  of  £2,000  to  the  said  Richard  Roe,  and  all 
the  subsequent  interest  thereon,  is  advised  that  on  payment  thereof 
he  is  entitled,  under  the  circumstances  aforesaid,  to  have  so  much 
of  the  said  decree  as  relates  to  the  foreclosure  of  your  orator's  right 
and  equity  of  redemption  in  the  said  mortgaged  premises  suspended, 
and  on  payment  thereof,  to  have  reconveyance  of  the  said  mortgaged 
premises  from  the  said  Richard  Roe  for  the  remainder  of  the  term  so 
granted  to  him  as  aforesaid.  To  the  end,  therefore,  that  the  said 
■defendants  may,  if  they  can,  show  why  your  orator  should  not  have 
the  relief  hereby  prayed,  and  may,  upon  the  several  and  respective 
corporal  oaths,  and  according  to  the  best  and  utmost  of  their  several 
and  respective  knowledge,  remembrance,  information  and  belief, 
full,  true,  direct  and  perfect  answer  make  to  such  of  the  several 
interrogatories  hereinafter  numbered  and  set  forth,  as  by  the  note 
hereunder  written  they  are  respectively  required  to  answer,  that  is 
to  say :  {Here  set  out  interrogatories). 

And  that  the  subsequent  interest  on  the  said  sum  of  £2,000,  so 
reported  to  be  due  from  your  orator  as  aforesaid  to  the  present  time, 
may  be  computed  by  the  direction  of  this  honorable  court,  and  that 
on  payment  of  the  said  sum  of  £2,000,  and  such  interest  as  afore- 
said, the  said  decree  of  foreclosure  may  be  suspended,  and  the  said 
Richard  Roe  directed,  at  the  expense  of  your  orator,  to  reconvey  the 
said  mortgaged  premises  to  your  orator,  or  as  he  shall  appoint,  freed 
and  absolutely  discharged  from  the  said  mortgage.  And  for  general 
relief,  and  that  the  said  defendant  may  come  to  a  fair  and  just 
account,  etc.  {stating  the  particular  relief  asked),  and  that  your  orator 
may  have  such  further  and  other  relief  in  the  premises  as  the  nature 
of  this  case  shall  require,  and  to  your  honors  shall  seem  meet  (or 
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ihat  your  orator  may  be  further  and  otherwise  relieved  in  the  premises 
according  to  equity  and  good  conscience').  May  it  please  your  honors 
^concluding  as  in  usual  form). 

e.  To  Vacate  Judgment  or  Decree." 


1.  Precedent.  —  In  Kemmerer's  Ap- 
peal, 125  Pa.  St.  284,  the  defendants 
alleged  in  their  petition: 

"  That  they  reside  in  .<4/jati»  township, 
Berks  county,  Pa.  That  heretofore,  on 
or  about  May  12,  1SS2,  the  said  Daniel 
N.  Kemmerer-viz.s  the  individual  owner 
of  a  large  quantity  of  real  estate,  lo- 
cated in  the  county  of  Berks,  consisting 
of  messuages,  tenements  and  tracts  of 
farm  land  and  some  woodland.  Said 
Daniel  N.  and  Henry  Kernmerer  also 
owned  together  an  undivided  mes- 
suage, tenement  and  tract  of  land, 
situated  in  Alsace  township,  known  as 
the  homestead  tract,  containing  82 
acres,  114  perches. 

On  said  May  12,  1SS2,  said  Daniel  AT. 
Kemmerer  obtained  a  loan  of  %;^o,ooo, 
through  Ketidall  Brothers,  real  estate 
brokers,  of  Reading,  Pa.,  for  which  a 
mortgage  was  given  by  him  and  the 
said  Henry  Kemmerer  to  George  Brooke, 
Annie  M.  Brooke,  widow  of  Edward 
Brooke,  and  George  Brooke,  guardian  of 
the  minor  children  of  Edward  Brooke, 
securing  the  payment  of  said  sum  with 
interest  in  three  years  by  virtue  of  three 
bonds  and  warrants  as  follows,  to  wit: 

One  bond  and  warrant  to  Annie  M. 
Brooke,  widow,  for  the  payment  of 
%1,ooo,  etc.;  one  bond  and  warrant  to 
George  Brooke,  guardian  of  Edward 
Brooke's  minor  children,  in  the  sum  of 
%i_$,ooo,  etc.,  and  one  bond  and  war- 
rant to  George  Brooke,  in  the  sum  of 
%8,ooo,  etc.  The  payment  of  said  sums 
was  secured  in  said  mortgage  on  all 
the  real  estate  aforesaid  owned  by  said 
Daniel  JV.  Kemmerer  and  therein  par- 
ticularly described,  and  on  the  said 
homestead  premises  of  82  acres,  114 
perches,  also  owned  by  said  Daniel  N. 
Kemmerer  a.nd  Henry  Kemmerer '\n  com- 
mon. Said  Henry  Kemmerer  joined  in 
the  said  mortgage  as  a  mortgagor, 
pledging  his  interest  in  said  homestead 
premises,  as  a  bail  and  further  security 
for  the  payment  of  said  %jo,ooo  so 
loaned  to  said  Daniel  N'.  Kemmerer. 
In  the  warrant  filed  in  the  prothono- 
tary's  office,  as  part  of  the  said  bond 
held  by  said  George  Brooke  against  these 
petitioners,  obligors  therein  and  mort- 


gagors as  aforesaid,  for  the  payment 
of  said  sum  of  %8,ooo,  entered  to  No.  j 
September  Term,  i%86,  is  contained  in 
the  following  proviso,  reservation  and 
stipulation: 

'  The  said  Henry  Kemmerer  joins  in 
this  warrant  and  in  the  accompanying 
bond  and  mortgage  in  order  that  his 
interest  in  the  homestead  of  82  acres, 
114  perches,  in  Alsace  township,  may 
be  liable  for  the  payment  of  the  afore- 
said principal  sum  of  %8,oqo,  but  it  is 
understood  that  this  warrant  is  to  be 
inoperative  as  to  the  other  estate  of  the 
said  Henry  Kemmerer.' 

Said  mortgage  was  duly  entered  of 
record  in  the  recorder's  office  of  Berks 
county,  on  said  May  12,  i8<P^,  in  Mort- 
gage Book  46,  p.  41J,  and  said  warrant 
accompanying  the  bond  secured  by  said 
mortgage  was  quite  lately  duly  filed  in 
the  prothonotary's  office  aforesaid,  on 
September  ij,  1Z86,  to  No.  j>  September 
Term,  18^6,  as  a  confession  of  judg- 
ment therein  for  said  amount  against 
these  petitioners. 

At  the  time  of  the  filing  of  said  war- 
rant it  will  appear  by  the  affidavit  of 
said  George  Brooke,  plaintiff  therein, 
attached  thereto,  that  the  aforesaid 
bond  of  %7,ooo,  held  by  said  Annie  M. 
Brooke,  has  been  fully  paid;  that  the 
greater  part  of  the  other  bond,  held  by 
said  George  Brooke,  guardian,  etc.,  has 
also  been  paid,  and  that  no  part  of  the 
principal  of  said  %8,ooo  bond,  with  in- 
terest from  November  i,  1^84,  has  been 
paid,  and  that  same  is  now  due  and 
payable. 

That  heretofore,  on  May  30,  ii84, 
said  petitioners  were  induced  by  false 
and  fraudulent  representations,  as  they 
allege,  to  convey  all  their  real  estate, 
mentioned  and  described  in  the  afore- 
said mortgage,  including  the  said  home- 
stead premises  and  all  their  personal 
estate,  to  one  Joseph  V.  Kendall  for  a 
nominal  consideration  of  one  dollar,  in 
trust,  among  other  things,  to  sell  and 
dispose  of  said  real  and  personal  estate, 
etc.,  pay  the  liens  in  order  of  their  pri- 
ority, etc. 

Said  Joseph  V.  Kendall  afterwards 
sold  of  said  real   estate   and   personal 


18  E.  of  F.  P. —42. 


657 


Volume  18. 


20296.    VACATING,  OPENING  AND  AMENDING  20296. 


for  a  large  sum  of  money,  to  wit, 
altogether  amounting  to  %4S,ooo  or 
more.  The  aforesaid  mortgage,  en- 
tered in  Mortgage  Book  46,  p.  413,  was 
the  first  lien  on  all  of  said  real  estate 
therein  mentioned  and  described.  As 
the  said  Kendall,  trustee,  would  sell  a 
portion  thereof  to  the  different  pur- 
chasers, he,  the  said  George  Brooke,  lien 
creditor  as  aforesaid,  would  release  the 
lien  of  his  said  mortgage  securing 
the  aforesaid  land,  the  said  Kendall, 
trustee,  thereupon  securing  the  full 
purchase  money.  Subsequently  said 
Kendall,  trustee,  sold  a  large  and 
valuable  portion  of  said  real  estate  to 
one  George  IV.  Harrison  for  the  sum  of 
%2T,gjo,  as  appears  by  the  deed  of  said 
Kendall  and  wife  to  said  Harrison, 
dated  April  2^,  iSt?^,  recorded  Deed 
Book  161,  p.  38J.  To  said  deed  is  ap- 
pended the  receipt  of  said  Kendall  for 
said  consideration.  Petitioners  are  in- 
formed and  believe  same  to  be  true; 
that  throughout  the  whole  of  said  trust 
transactions  of  said  Kendall  he.  the 
said  George  Brooke,  recognized  the 
action  of  said  Kendall,  trustee;  co- 
operated with  him  in  enabling  him  to 
make  title  to  purchasers  of  said  land 
by  releasing  his  lien  of  mortgage,  as 
aforesaid,  and  permitted  him,  said  Ken- 
dall, trustee,  to  pay  some  of  the  money 
so  received  thereby  to  different  parties, 
lien  creditors,  not  superior  to  his  lien. 
He  was  also  cognizant  of  the  fact  that 
said  Kendall,  trustee,  had  so,  as  afore- 
said, sold  real  estate  to  said  Harrison, 
and  permitted  same  without  objection, 
with  the  understanding  and  agreement, 
as  petitioners  are  led  to  believe,  that 
said  transaction  was  for  his  benefit;  that 
his  said  lien  claim  would  be  paid  out  of 
the  proceeds  of  said  transaction,  and 
well  knew  that  said  fund  would  be  more 
than  sufficient  to  pay  him  his  lien  claim 
in  full;  yet,  notwithstanding  the  afore- 
said, and  the  fact  that  said  Kendall  had 
so  as  aforesaid  sold  real  estate  and 
received  more  than  sufficient  money  to 
pay  his  said  lien  and  claim,  he,  the  said 
Brooke,  on  September  ij,  1S86,  caused 
his  said  bond  and  warrant  to  be  entered 
in  th^  Court  of  Common  Pleas  to  No.  j, 
September  Term,  i%86,  J.  D.,  in  the 
amount  of  %8,ooo,  with  interest  from 
November  i.  1SS4,  thus  making  it  an 
additional  lien  with  said  mortgage 
against  all  the  real  estate  owned  and 
possessed  and  claimed  by  the  said 
Daniel  AT.  Kemmerer  and  Henry  Kem- 
merer. 

On    said    September    ij,    1SS6,    said 


George  Brooke  caused  a  writ  of  fieri 
facias  to  be  issued  out  of  your  said 
court,  based  on  said  judgment  lien, 
and  caused  the  sheriff  to  levy,  by  virtue 
thereof,  on  the  aforesaid  Homestead 
premises  of  43  acres,  114  perches,  in 
Alsace  township  aforesaid.  At  the 
time  of  the  issuing  of  said  fieri  facias 
Daniel  Kemmerer  had  in  his  possession 
and  ownership,  in  and  about  said 
premises,  a  large  quantity  of  valuable 
personal  property,  goods  and  chattels, 
etc.  The  sheriff  neglected  and  failed 
to  serve  said  writ  of  fieri  facias  on 
either  of  said  Kemmerers;  in  fact  did 
not  go  on  the  premises  to  seek  for  any 
personalty  whereon  to  levy,  but  made 
return  thereto  as  follows:  The  defend- 
ants, having  no  goods  or  chattels 
whereof  I  could  cause  the  money 
within  mentioned,  or  any  part,  to  be 
levied  on  September  14,  i8(?6,  I  levied 
on  the  within  described  real  estate, 
etc.,  etc.  Petitioners  aver  that  from 
inquiry  made  of  the  sheriff  and  his 
deputy  since  the  aforesaid  return  made, 
and  their  refusal  to  give  any  informa- 
tion regarding  the  same,  that  the  said 
sheriff  made  his  aforesaid  return  and 
levy  on  real  estate  by  direction  of  the 
attorneys  of  said  George  Brooke.  Sub- 
sequently a  writ  of  venditioni  exponas, 
issued  to  No.  12,  December  T&xvn,  i8<P6, 
E.  D.,  and  said  Homestead  premises 
of  43  acres,  114  perches,  has  been  ad- 
vertised to  be  sold  at  sheriff's  sale  on 
December  11,  i8<?6. 

Petitioners  thus  showing  that  the 
said  George  Brooke,  *  *  *  in  the  face  of 
the  foregoing  facts,  by  the  entering  of 
his  lien  of  judgment.  No.  j,  September 
Term,  \^86,  J.  D.,  and  his  subsequent 
proceedings  by  fieri  facias,  venditioni 
exponas  and  sheriff's  sale,  is  endeavor- 
ing to  obtain  the  full  amount  of  his 
said  claim  of  %8,ooo,  with  interest  from 
November  i,  1^84,  by  a  sale  of  the  said 
Homestead  premises  of  4j  acres  114 
perches,  whereof  the  said  Henry  Kem- 
merer is  half  owner,  being  but  a  por- 
tion of  the  real  estate  covered  by  the 
said  mortgage  lien  of  %jo,ooo,  and  but 
a  portion  of  the  real  estate,  as  afore- 
said, conveyed  to  said  Kendall,  trustee, 
for  the  purposes  aforesaid,  and  but  a 
portion  of  said  real  estate  remaining 
unreleased  from  the  lien  of  said  mort- 
gage and  so  as  aforesaid  sold  by  said 
Kendall,  trustee,  to  said  Harrison,  with 
the  knowledge,  consent  of,  and  under- 
standing with  said  George  Brooke  that 
the  same  was  so  sold  and  he  should  be 
paid  out  of  the  proceeds. 
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Form  No.  20296.' 

(Curt.  Eq.  Prec.  126.) 

{^Address  as  in  usual  form^ 

Humbly  complaining  showeth  unto  your  honors  your  orator,  Will- 
iam Doe,  of  {stating  place).  That  John  Doe,  late  of  {stating  place), 
Esq.,  deceased,  your  orator's  late  father,  during  his  life,  and  on  or 
about  the  tenth  day  oi  June,  iS90,  was  seised  in  his  demesne  as  of 
fee,  of  and  in  the  hereditaments  hereinafter  particularly  mentioned; 
and  by  indenture  of  that  date,  made  between  the  said  John  Doe  of 
the  one  part  ZlWiX  Richard  Roe,  of  {stating  place),  (the  defendant  here- 
inafter named)  of  the  other  part;  the  %z\(S.  John  Doe,  in  consideration 
of  %2,000.00  granted,  bargained,  sold  and  demised  unto  the  said 
Richard  Roe,  his  executors,  administrators  and  assigns,  for  the  term 
of  one  thousand  yedivs,  all  {describe  the  premises),  subject  to  redemption 
on  payment  of  the  said  principal  money  and  lawful  interest  at  the 
time  therein  mentioned,  and  long  since  past,  as  by  the  said  indenture, 
reference  being  thereunto  had,  will  more  fully  appear.  And  your 
orator  further  showeth  unto  your  honors  that  the  said  John  Doe 
departed  this  life  on  or  about  {stating  time),  leaving  your  orator,  his 
heirs  at  law,  and  only  child,  then  an  infant  under  the  age  of  twenty- 
one  years  (that  is  to  say,  of  the  age  of  seve7i  years  or  thereabouts), 
him  surviving.  And  your  orator  further  showeth  unto  your  honors, 
that  during  your  orator's  minority,  and  on  or  about  {stating  time),  the 
ssad  Richard  Roe  filed  his  bill  of  complaint  in  this  honorable  court 
against  your  orator  for  a  foreclosure  of  your  orator's  right  and  equity 
of  redemption  in  the  said  mortgaged  premises;  but  your  orator  was 
not  represented  in  such  bill  to  be  then  an  infant;  and  the  saidi?/V^- 
ard  Roe  ca.\x%&6i  z.n6.  procured  one  Samuel  Short,  since  deceased,  who 
acted  in  the  management  of  the  affairs  of  your  orator's  said  father, 
to  put  in  an  answer  in  the  name  of  your  orator,  and  without  ever 
acquainting  your  orator,  or  any  of  his  friends  or  relatives  therewith; 
in  which  said  answer  a  much  greater  sum  was  stated  to  be  due  from 
your  orator,  on  the  said  mortgage  security,  to  the  said  Richard  Roe 
than  in  fact  was  really  owing  to  him,  and  for  which  it  was  also 
untruly  stated  that  the  said  mortgaged  premises  were  an  insufficient 

Petitioners  aver  that  they  verily  be-  Petitioners,    therefore,    *   *    *    pray 

lieve   the   sa.16.  Joseph  V.  Kendall,  trus-  your   honor  to   grant   them  a  rule   to 

tee,  has  realized  sufficient  funds  under  show  cause    why  the   said   judgment, 

said  trust  to  fully  pay  the  said  George  No.   j,    September    Term,    \^86,   J.    D., 

Brooke  his  full  claim  and  interest,  and  should    not   be   open    and   these    peti- 

that  upon  his  rendering  a  true  state-  tioners   be  let  in   to    make   a   defense 

ment  and  account,  such  will  appear  to  thereto;  to  stay  said  venditioni  exponas 

be  the  fact.     That  he  has  been  required  proceedings;  and  in   the  meantime   to 

to  so  account  by  equity  proceedings,  grant  such  further  and  equitable  relief 

instituted    in   your    court,    sitting    in  as  to  your  honor  may  be  deemed  proper 

equity,  September  7,  i8<?6,  but  so  far  he  and  necessary." 

has   not  accounted.     That    under   the  It  was   held  that  an  order  discharg- 

circumstances  and  the  foregoing  facts  ing  the  rule  to  open  judgment  should 

and    allegations   it   would   be   against  not  have  been  granted  and  the  order 

right,  equity  and  conscience  to  permit  was  reversed. 

the  said  Gif^jrg'^  .5w<>^^  to  proceed  in  the  1.   See,    generally,   supra,  note  i,  p. 

premises.  643. 
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security;  and  in  consequence  of  such  answer  being  put  in,  the  said 
KichardRoe,  afterwards,  in  conjunction  with  the  said  Samuel  Short, 
on  or  about  the  {stating  time),  obtained  an  absolute  decree  of  fore- 
closure against  your  orator,  which  your  orator  has  only  lately  dis- 
covered, and  of  which  your  orator  had  no  notice;  and  in  which  said 
decree  no  day  is  given  to  your  orator,  who  was  an  infant  when  the  same 
was  pronounced,  to  show  cause  against  it  when  he  came  of  age;  as 
by  the  said  proceedings  now  remaining  as  of  record  in  this  honorable 
court,  reference  being  thereunto  had,  will  more  fully  appear.  And 
your  orator  further  showeth  unto  your  honors  that  your  orator,  on 
the  {stating  time),  attained  the  age  of  twenty-one  years,  and  shortly 
afterwards,  having  discovered  that  such  transactions  had  taken  place 
during  his  minority  as  aforesaid,  by  himself  and  his  agents,  repre- 
sented the  same  to  the  said  Richard  Roe,  and  requested  him  to  deliver 
up  possession  of  the  said  mortgaged  premises  to  your  orator,  on 
being  paid  the  principal  money  and  interest,  if  any,  actually  and 
fairly  due  thereon,  which  your  orator  offered,  and  has  at  all  times 
been  ready  to  pay,  and  which  would  have  been  paid  by  the  personal 
representatives  of  the  said  John  Doe  out  of  his  personal  assets,  during 
your  orator's  minority,  had  any  application  been  made  for  that  pur- 
pose. And  your  orator  hoped  the  sdixd.  Richard  Roe  would  not  have 
insisted  on  the  said  decree  of  foreclosure,  so  fraudulently  obtained 
as  aforesaid,  but  would  have  permitted  your  orator  to  redeem  the 
said  mortgaged  premises,  as  he  ought  to  have  done:  But  now  so  it 
is,  may  it  please  your  honors,  the  said  Richard  Roe,  combining  and 
confederating  with  divers  persons  (or  if  there  are  several  defendants, 
then  thus:  "combining  and  confederating  with  William  West  and 
Samuel  Short  and  with  divers  other  persons,"  or,  "the  S2i\<\  Richard 
Roe,  Samuel  Short  and  William  West  combining  and  confederating 
together  with  divers  persons")  at  present  unknown  to  your  orator, 
whose  names,  when  discovered,  your  orator  prays  he  may  be  at  liberty 
to  insert  herein  with  apt  words  to  charge  them  as  parties  defendants 
thereto,  and  contriving  how  to  wrong  and  injure  your  orator  in  the 
premises,  he,  the  saci^  Richard  Roe,  absolutely  refuses  to  comply  with 
such  request,  and  he  at  times  pretends  that  the  said  decree  of  fore- 
closure was  fairly  and  properly  obtained,  and  that  a  day  was  therein 
given  to  your  orator,  when  of  age,  to  show  cause  against  the  same, 
and  that  your  orator  has  neglected  to  do  so;  and  that  your  orator  is 
neither  entitled  to  redeem,  or  to  travel  into  the  said  accounts. 
Whereas  your  orator  charges  the  contrary  thereof  to  be  true,  and 
that  your  orator  only  attained  the  age  of  twenty-one  years  on  the  said 
{stating  time),  and  that  he  has  since  discovered  the  several  matters 
aforesaid  by  searching  in  the  proper  offices  of  this  honorable  court; 
and  your  orator  expressly  charges  that  under  the  circumstances 
aforesaid,  the  said  decree  so  fraudulently  obtained  as  hereinbefore 
mentioned  ought  to  be  set  aside,  and  your  orator  ought  not  to  be 
precluded  thereby,  or  in  any  other  manner,  from  redeeming  the  said 
mortgaged  premises,  of  which  the  sdAd  Richard  Roe  has  possessed 
himself  by  such  means  as  aforesaid.  To  the  end,  therefore,  that  the 
said  Richard  Roe  and  the  rest  of  the  confederates,  when  discovered, 
may,   upon  their  several  and  respective  corporal  oaths,   full,  true, 
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direct  and  perfect  answer  make  to  all  and  singular  the  matters  here- 
inbefore stated  and  c\\diVge.d  {or  to  all  and  singular  the  premises,  or  to 
all  and  singular  the  charges  and  matters  aforesaid)  as  fully  and  particu- 
larly as  if  the  same  were  hereinafter  repeated  and  they  thereunto 
distinctly  interrogated  (or  as  fully  in  every  respect  as  if  the  same  were 
here  again  repeated  and  they  thereunto  particularly  interrogated)  and  that 
not  only  as  to  the  best  of  their  respective  knowledge  and  remembrance, 
but  also  as  to  the  best  of  their  several  and  respective  information, 
hearsay  and  belief  (or  according  to  the  best  of  their  respective  knowledge, 
information  and  belief  )\  and  more  especially  that  they  may  answer 
and  set  forth  whether,  etc.,  (^Here  follow  the  interrogatories  to  be 
answered  by  the  defendants').  And  that  the  said  decree  of  foreclosure 
may,  for  the  reasons,  and  under  the  circumstances  aforesaid,  be  set 
aside  by  this  honorable  court  and  declared  to  be  fraudulent  and 
void;  and  that  an  account  may  be  taken  of  what,  if  anything,  is  now 
due  to  the  said  Richard  Roe  for  principal  and  interest  on  the  said 
mortgage;  and  that  an  account  may  also  be  taken  of  the  rents  and 
profits  of  the  said  mortgaged  premises  which  have  or  might  have 
been  received  by  or  on  the  behalf  of  the  said  Richard  Roe;  and  if  the 
same  shall  appear  to  have  been  more  than  the  principal  and  interest 
due  on  the  said  mortgage,  then  that  the  residue  thereof  may  be  paid 
over  to  your  orator;  and  that  your  orator  may  be  at  liberty  to  redeem 
the  said  mortgaged  premises,  on  payment  of  the  principal  and 
interest,  if  any,  remaining  due  on  the  said  security;  and  that  the  said 
Richard  Roe  may  be  decreed,  on  being  paid  such  principal  money  and 
interest,  to  deliver  up  possession  of  the  said  mortgaged  premises, 
free  from  all  incumbrances,  to  your  orator,  or  as  he  shall  appoint, 
and  to  deliver  up  all  title  deeds  and  writings  relative  thereto.  And 
for  general  relief,  and  that  the  said  defendant  may  come  to  a  fair  and 
just  account,  etc.,  {stating  the  particular  relief  asked)  zrid  that  your 
orator  may  have  such  further  and  other  relief  in  the  premises  as  the 
nature  of  this  case  shall  require  and  to  your  honors  shall  seem  meet; 
(or  that  your  orator  may  be  further  and  otherwise  relieved  in  the  premises 
according  to  equity  and  good  conscience). 

May  it  please  your  honors  to  grant  unto  your  orator  the  most 
gracious  writ  of  subpoena  of  the  state  of  {naming  state),  {or  of  the 
United  States  of  America)  to  be  directed  to  the  Sdc^d  Richard  Roe  and 
the  rest  of  the  confederates  -when  discovered,  thereby  commanding 
them  and  every  of  them,  at  a  certain  day  and  under  a  certain  pain 
therein  to  be  specified  (or  therein  to  be  inserted),  personally  to  be  and 
appear  before  your  honors  in  this  honorable  court  and  then  and 
there  to  answer  all  and  singular  the  premises,  and  to  stand  to,  per- 
form and  abide  such  order  and  decree  therein  as  to  your  honors 
shall  seem  meet  (or  shall  seem  agreeable  to  equity  and  good  conscience), 
and  your  orator  shall  ever  pray. 

{Signature  as  in  Form  No.  17917.) 

Form  No.  20297.' 
(Precedent  in  Schnitzler  v.  Wichita  Fourth  Nat.  Bank,  i  Kan.  App.  675.)' 

1.  See,  generally,  supra,   note   i,   p.        2.  This  petition  was  held  sufficient. 
643- 
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[(^Commencement  as  in  Form  No.  5911.')^ 

Said  defendant  is  a  corporation  duly  organized  and  doing  business 
under  the  laws  of  the  United  States.  On  the  19th  day  oi/uly,  i890, 
said  defendant  commenced  an  action  in  this,  the  Court  o/  Common 
Pleas  of  Sedgwick  county,  against  the  plaintiff  and  others,  being 
action  No.  1020  in  said  court,  wherein  said  Fourth  National  Bank 
was  plaintiff  and  The  Jouriial  Publishing  Compa?iy,  C.  W.  C  Jones, 
S.  Dunkin,  and  this  plaintiff,  Fritz  Schnitzler,  were  defendants,  upon 
a  promissory  note  for  the  sum  of  ^1,000,  executed  by  said  Journal 
Publishing  Company  in  favor  of  said  Fourth  National  Bank,  and 
indorsed  on  the  back  by  this  plaintiff  as  guarantor.  On  the  10th  day 
oi  July,  iS90,  this  plaintiff,  who  then  had  and  now  has  a  place  of 
residence  in  the  city  of  Wichita,  in  said  Sedgivick  county,  left  his  said 
residence,  his  family  going  with  him,  for  a  trip  to  the  mountains  in 
the  state  of  Colorado,  and  left  his  said  residence  shut  up  and  locked, 
with  no  one  therein  or  thereabout  to  receive  any  message  or  paper 
which  might  be  left  at  his  said  residence  during  his  absence,  and  in 
fact  left  no  person  in  or  about  said  residence.  On  the  19th  day  of 
July,  iS90,  a  summons  was  issued  against  this  plaintiff  in  said  action 
No.  1030  in  said  court,  which  said  summons  was  on  the  22d  day  of 
July,  iS90,  returned  by  the  sheriff  of  said  Sedgwick  county,  the  officer 
to  whom  the  same  was  issued,  as  served  by  leaving  a  copy  thereof  at 
the  usual  place  of  residence  of  this  plaintiff.  On  the  5th  day  of 
August,  iS90,  this  plaintiff  returned  to  his  said  residence,  he  and  his 
said  family  having  been  continuously  absent  therefrom  from  said 
10th  day  of  July,  iS90,  until  that  date,  during  the  whole  of  which 
time  his  said  residence  was  closed  and  no  person  at  the  same.  No 
other  service  of  process  was  ever  made  or  attempted  to  be  made 
upon  this  plaintiff  in  said  action  other  than  as  shown  by  said  sheriff's 
return,  if  such  was  ever  made,  of  which  he  has  no  knowledge.  On 
the  5th  day  of  September,  i890,  this  court,  in  said  action  No.  1020, 
rendered  a  judgment  against  this  plaintiff  by  default  upon  said 
promissory  note  for  the  sum  of  ^1,25j^  and  costs.  Of  the  pendency 
of  said  action  this  plaintiff  had  no  knowledge  until  after  the  rendi- 
tion of  said  judgment,  and  until  he  was  called  upon  to  pay  the  same. 
At  the  time  that  plaintiff  left  for  said  state  of  Colorado  as  aforesaid 
he  believed  and  now  believes  and  avers  it  to  be  a  fact  that  said 
promissory  note  had  long  since  been  satisfied,  either  by  payment  or 
renewal,  and  he  did  not  know  nor  did  he  believe  that  any  claim  would 
be  asserted  against  him  thereon;  that  no  claim  had  been  asserted 
against  this  plaintiff  upon  said  promissory  note,  and  his  business 
matters  were  in  that  condition  when  he  so  left  for  said  state  of  Colo- 
rado; that  there  were  no  outstanding  obligations  upon  which  he  was 
liable  to  be  sued  during  his  absence. 

Plaintiff  says  that  had  he  had  any  knowledge  of  the  pendency  of 
said  action  No.  1020  in  this  court,  before  said  judgment  was  ren- 
dered as  aforesaid,  he  would  have  made  his  defense  in  said  action; 
that  he  has  a  just  and  valid  defense  to  the  claim  asserted  against  him 
by  said  Fourth  National  Bank  upon  said  promissory  note,  which  he 

1.  The  matter  to  be  supplied  within  f  ]  will  not  be  found  in  the  reported  case. 
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is  ready  at  any  time  to  verify  if  any  opportunity  to  defend  against 
said  claim  is  given  him,  and  which  defense  he  here  states  as  follows^ 
to  wit: 

First.  For  a  first  defense  said  Fritz  Schnitzler  says:  That  at  the 
maturity  of  said  promissory  note  so  sued  upon  in  said  action  No. 
1020  said  promissory  note  was  renewed  by  a  renewal  note  given  said 
Fourth  National  Bank  by  said  Journal Fublis king  Company  2iVi6.  others, 
which  was  taken  and  accepted  by  said  Fourth  National  Bank  in  satis- 
faction and  payment  of  the  note  so  sued  upon,  and  to  which  said 
renewal  note  said  Fritz  Schnitzler vidiS  no  party;  that  at  the  maturity 
of  said  renewal  note,  the  same  was  satisfied  by  a  renewal  note  given 
therefor  and  accepted  by  said  Fourth  National  Bank  in  satisfaction 
thereof,  to  which  renewal  note  said  Fritz  Schnitzler  vidiS,  no  party; 
that  at  the  maturity  of  the  renewal  note  last  aforesaid,  the  same  was 
renewed  and  satisfied  by  a  promissory  note  taken  by  said  Fourth 
National  Bank,  and  accepted  by  said  bank  in  satisfaction  thereof,  to 
which  said  last  note  said  Fritz  Schnitzler  was  no  party,  either  as 
maker,  indorser,  guarantor,  security  or  otherwise. 

Second.  For  a  second  and  further  defense,  said  Fritz  Schintzler  says: 
That  at  the  maturity  of  said  promissory  note,  so  as  aforesaid  sued  upon 
in  said  action  t^o.1020  in  this  court,  said  maker,  the.  Journal  Publish- 
ing Company,  was  perfectly  solvent  and  was  solvent  for  a  long  time 
thereafter;  and  if  said  Fourth  National  Bank  had  demanded  payment 
of  said  promissory  note  at  the  maturity  thereof,  or  within  a  reason- 
able time  thereafter,  and  attempted  to  collect  the  same,  said  promis- 
sory note  would  have  been  paid,  and  could  easily  have  been  collected 
from  said  Journal  Publishing  Company,  for  which  company  this  plain- 
tiff was  guarantor  only  upon  said  promissory  note;  that  the  time  of 
payment  of  the  obligation  for  which  said  promissory  note  so  as  afore- 
said was  given  was  extended  from  time  to  time  by  renewals  of  said 
note  as  set  forth  in  said  first  cause  of  defense  foregoing,  to  which 
reference  is  here  made,  and  the  allegations  in  that  behalf  in  said  first 
cause  of  defense  are  hereby  made  a  part  of  this  second  cause  of 
defense;  that  upon  the  last  of  said  renewals  the  interest  was  paid  by 
said  Journal  Company  in  advance  in  consideration  for  such  renewal, 
and  the  extension  of  time  of  payment  of  the  indebtedness  evidenced 
by  the  promissory  note  so  as  aforesaid  sued  upon,  which  was  from 
time  to  time  extended,  in  consideration  of  the  payment  of  the  interest 
as  aforesaid,  as  shown  by  the  renewals  aforesaid. 

Said  Fritz  Schnitzler  says  that  at  the  time  said  action  No  1020  was 
commenced,  said  Journal  Publishing  Company  wsls  and  now  is  insolvent, 
and  said  obligation  cannot  be  collected  from  it,  and  that  by  reason 
of  the  negligence  and  laches  on  the  part  of  said  Fourth  National 
Bank  in  delaying  the  collection  of  said  obligation  and  the  renewals 
aforesaid,  this  plaintiff  is  discharged  from  all  liability  on  said  promis- 
sory note.  And  further,  said  Fritz  Schnitzler  says  an  execution  has 
been  issued  upon  said  judgment  in  said  action  No.  1020  in  this  court, 
and  said  Fourth  Natio?ial  Bank  is  proceeding  to  enforce  the  payment 
of  said  judgment  upon  said  execution. 

Wherefore  plaintiff  prays  that  said  Fourth  National  Bank  may  be 
■enjoined  from  proceeding  upon  said  execution  upon  said  judgment 
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until  the  final  determination  of  this  action,  and  that  said  judgment 
in  said  action  No,  1020  as  to  this  plaintiff  may  be  set  aside  and  this 
plaintiff  permitted  to  make  his  defense  therein,  and  for  such  other 
and  further  relief  as  this  plaintiff  may  be  entitled  to. 
{{Signature  and  verification  as  in  Form  No.  5917. )Y' 

Form  No.  20298.* 
(Precedent  in  Williams  v.  Gerber,  75  Mo.  App.  21.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5921.y\^ 

Plaintiffs  for  their  amended  petition  state  that  the  plaintiff,  Ellen 
Williams,  is  the  surviving  widow  of  Alonzo  Williams,  deceased,  who 
departed  this  life  intestate  in  the  county  aforesaid  on  the  10th  day  of 
March,  i889,  leaving  no  children,  nor  their  descendants,  nor  other 
kindred  of  their  descendants,  and  was  at  the  time  of  his  death  seised 
and  possessed  of  the  N.  W.  i-^  N.  E.  1-4  sec.  5,  twp.  4^,  R.  S,  west, 
containing  4^  02-100  acres  farm  lands,  situated  in  said  county,  of  the 
value  of  about  %5,000,  but  left  no  other  property,  real  or  personal, 
except  household  and  kitchen  furniture  of  the  value  of  about  %50. 

That  on  the day  of ,  18P-,  the  coplaintiff,  A.  W.  Maupin, 

in  consideration  of dollars  by  him  paid  to  the  plaintiff,  Ellen 

Williams,  purchased  of  her  the  undivided  one-half  \nt&r&'s,\.  in  the  said 
described  land,  and  that  on  said  last  mentioned  date  the  said  Ellen 
Williams  executed  and  delivered  to  her  coplaintiff  a  good  and  suf- 
ficient deed  of  conveyance  thereto,  and  that  he  is  now  the  owner  of 
said  interest.  That  on  the  6th  day  of  December,  1S8I,  the  defendant 
Gerber  and  the  said  Alonzo  Williams  executed  and  delivered  to  one 
D.  P.  Wood  their  joint  promissory  note  in  words  and  figures  as  fol- 
lows, to  wit:  '*  One  day  after  date  we  or  either  of  us  promise  to  pay 
to  D.  P.  Wood  or  order  sixty  dollars  for  value  received  with  ten  per 
cent,  interest  from  date  until  paid. 

December  6,  1S8I.  Alonzo  Williams. 

Philip  Gerber." 

That  although  said  note  is  by  its  tenor  joint  and  several,  yet,  as 
plaintiffs  are  informed  and  believe,  the  said  Alonzo  Williams  was  the 
principal  therein,  having  received  the  consideration  therefor,  and 
the  defendant  6^<?/-/J^r  was  the  security  therein;  and  plaintiffs  aver 
that  the  plaintiff,  Ellen  Williams,  had  no  knowledge  or  information 
of  the  existence  of  said  note  until  some  time  after  the  date  of  the 

death  of  said  Alonzo,  to  wit,   about  months,  when  she  was 

informed  by  the  defendant  Gerber  of  the  existence  of  said  note,  and 
that  he  was  security  thereon,  and  had  fully  paid  the  same;  that  the 
relations  which  had  always  existed  between  the  defendant  and  Gerber, 
and  the  plaintiff  Ellen,  and  her  husband  Alonzo,  prior  to  his  death, 
were  of  the  most  cordial,  intimate  and  confidential  character;  that 
she  and  her  late  husband,  although  of  no  kin  to  him,  had  reared  the 
defendant  Gerber  in  their  own  house   from  a  small  child  to  mature 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported     643. 

*ase.  8.  This  petition  was  held  sufficient.. 
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manhood;  that  at  the  time  that  the  defendant  Gerber  informed  the 
plaintiff  Ellen  of  the  existence  of  said  note,  and  that  he  was  the 
surety  and  had  paid  it  off,  she  resolved  to  apply  to  the  Probate  Court 
of  Franklin  county  for  letters  of  administration  upon  the  estate  of 
the  said  Alonzo  for  the  purpose  of  enabling  her  to  pay  back  to  said 
defendant  Gerber  the  amount  he  had  paid  for  her  deceased  husband, 
if  such  claim  really  existed;  that  the  defendant  Gerber  strongly 
advised  plaintiff  Ellen  against  administration  on  said  estate  by  her 
or  any  one  else,  and  gave  as  a  reason  therefor  that  administration 
would  be  attended  with  great  expense;  that  there  was  no  debts  due 
by  said  Alonzo^  or  claims  against  him,  except  his,  the  defendant 
Gerber  s^  claim,  and  that  he  would  not  present  his  claim  for  allowance 
for  the  amount  paid  by  him  as  surety,  even  if  letters  of  administra- 
tion should  be  granted  to  plaintiff  Ellen  or  any  person;  and  the 
plaintiff  Ellen,  influenced  by  said  Gerber  s  advice  not  to  administer, 
and  relying  upon  his  promise  that  he  would  not  make  or  present  any 
claim  for  allowance,  plaintiff  gave  up  the  resolution  to  administer, 
and  gave  it  no  further  consideration,  and  plaintiffs  further  aver  that 
neither  they  nor  either  of  them  had  at  any  time  seen  or  inspected 
said  note,  although  they  have  frequently  applied  to  the  defendant 
Gerber  and  his  attorney  for  inspection  thereof;  and  plaintiffs  further 
aver  that  at  the  time  of  the  commission  of  the  several  acts  and 
doings  of  defendants  Gerber  and  Thias,  hereinafter  mentioned,  she 
was  absent  from  Franklin  county,  in  which  said  land  is  situated,  and 
where  she  had  formerly  resided  with  her  husband  prior  to  his  death, 
and  in  which  the  defendants  reside,  and  in  which  the  commission  of 
the  several  acts  complained  of  against  the  defendants  occurred,  and 
that  she  has  been  so  absent  and  resided  in  Maries  county  and  St. 
Louis  city  in  said  state  among  friends  and  relatives  continuously  for 
the  space  of  six  years  or  more,  and  had  no  knowledge  or  information 
whatever  of  the  said  acts  and  grievances  hereinafter  complained  of; 
and  plaintiffs  further  aver  that  at  the  time  that  the  plaintiff  Ellen 
departed  from  Franklin  county  to  reside  with  her  friends  and  rela- 
tives in  Maries  county  and  the  city  of  St.  Louis,  as  aforesaid,  she  left 
her  said  described  land  in  Franklin  county  in  charge  of  said  defendant 
Gerber  to  make  use  of  or  rent  out  said  lands,  and  defendant  Gerber 
accepted  said  charge,  and  agreed  to  pay  to  her  rent  when  he  used 
and  occupied  the  same,  and  to  collect  the  rents  when  it  should  be 
in  use  and  occupancy  of  others,  and  that  he  did  pay  to  her  rents 
on  his  own  account  and  for  rents  collected  from  others  from  said 
lands;  that  after  the  death  of  said  Alonzo  Williams,  to  wit,  on  the 
fifteenth  day  of  March,  iS89,  the  defendant  Gerber  paid  said  note, 
and  for  some  reason  plaintiffs  believe  and  charge  the  fact  to  be  caused 
to  be  indorsed  on  the  back  thereof  the  following  words  and  figures: 
"  I  assign  the  within  note  to  Philip  Gerber  without  recourse  on  me. 
May  15th,  iS89,  D.  P.  Wood,"  and  the  following  further  indorse- 
ment, to  wit,  "  Paid  Wood $100  by  Gerber,"  and  the  following  further 
indorsement,  to  wit,  "  Paid  $5,"  and  the  said  Wood  did  on  the  fifteenth 
day  of  May,  iS89,  deliver  said  note  to  said  defendant  Gerber.  Thai 
at  the  date  hereinafter  mentioned  one  F.  LI.  Thias  was  and  is  now 
public  administrator  of  said  county;  that  on  or  about  the  fifteenth 
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<]ay  of  April,  i&96,  and  more  than  fourteen  years  after  the  date  of 
said  note,  and  more  than  seven  years  after  the  death  of  said  Aionzo, 
and  more  than  seven  years  after  the  payment  of  said  note  by  defend- 
ant Gerber  as  surety,  and  during  the  absence  as  aforesaid  of  the 
plaintiff  ^//^«,  the  defendant  Gerber,  with  intent  to  defraud  the  plain- 
tiff Ellen,  fraudulently  contrived  and  schemed  to  procure  the  allow- 
ance of  said  note  in  the  Probate  Court  of  said  Franklin  county,  and 
attempted  to  procure  the  sale  of  said  lands  to  satisfy  such  allowance 
and  to  conceal  from  the  plaintiff  Ellen  all  the  facts  and  information 
necessary  to  resist  and  defeat  said  claim,  and  in  furtherance  of  said 
scheme,  he  solicited  and  procured  the  defendant  Thias  to  be  ordered 
by  the  Probate  Court  of  said  county  to  take  charge  of  said  estate, 
and  on  the  fifteenth  day  of  April,  i896,  the  Probate  Court  of  said 
county  made  its  order  authorizing  and  empowering  the  said  F.  H. 
Thias,  as  public  administrator,  to  take  charge  of  the  estate  of  said 
Aionzo  Williatns,  deceased,  for  the  purpose  of  administration,  and 
that  there  has  not  been  at  any  time  since  the  death  of  the  said 
Williams  any  other  administration  upon  said  estate;  that  after- 
ward, to  wit,  on  the  second  day  oi  June,  iS96,  being  one  of  the  days 
of  the  regular  y^;^«^  term  of  said  court,  the  defendant  Gerber 
exhibited  said  note  to  said  Thias  as  such  administrator,  who  well 
knew  and  fully  understood  the  object  of  the  defendant  Gerber  and 
his  fraudulent  scheme  and  contrivance  to  have  said  note  allowed, 
and  well  knowing  that  said  note  was  barred  by  the  statute  of  limita- 
tions and  that  he  had  no  legal  right  to  consent  to  its  allowance,  yet 
conniving  with  said  defendant  Gerber  and  assenting  to  and  aiding 
him  in  accomplishing  said  scheme  to  defraud,  then  and  there  for 
that  purpose  appeared  in  open  court  and  waived  the  service  of  notice 
■of  demand,  and  the  said  note  was  then  and  there  presented  to  said 
Probate  Court  for  allowance  and  classification,  and  the  said  note, 
with  all  the  accrued  interest  thereon  according  to  its  tenor  and 
effect,  was  by  the  order  and  judgment  of  said  Probate  Court  allowed 
for  the  sum  of  %165  with  teji  per  cent,  interest,  and  the  same  was 
classified  in  tht  fifth  class  of  demands  against  said  estate,  and  judge 
of  the  Probate  Court  of  said  county  indorsed  on  the  back  of  said 
note  the  following  words  and  figures,  to  wit:  "Allowed,  y««^  2d, 
1^96,  $165,  10  per  cent,  5th  class,  C.  F.  Gallenkamp,  judge,"  and 
plaintiffs  aver  that  there  were  no  other  claims  presented  or  allowed 
against  said  estate;  that  afterward,  to  wit,  on  the  ninth  day  of 
December,  iS96,  the  same  being  one  of  the  days  of  the  regular 
December  term  of  said  court,  the  said  F.  H.  Thias,  as  administrator 
aforesaid,  still  well  knowing  and  furthering  the  said  fraudulent 
scheme  of  said  defendant  Gerber,  presented  his  petition  to  said 
Probate  Court,  stating,  among  other  matters,  in  substance  that  there 
was  no  personal  property  belonging  to  said  estate  and  that  the 
above  described  allowance  in  favor  of  defendant  Gerber  had  been 
made,  and  prayed  the  order  of  said  court  authorizing  and  directing 
him  to  sell  said  land  at  public  or  private  sale,  or  so  much  thereof  as 
should  be  necessary  to  pay  the  debts  of  said  deceased,  which  petition 
was  granted;  and  afterward,  to  wit,  on  the  sixth  day  of  April,  the 
same  being  one  of   the  days  of  the    regular  March  term   of   said 
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Trobate  Court,  the  said  court,  in  accordance  with  said  petition, 
ordered  said  administrator  to  sell  said  land;  that  plaintiff  Ellen 
objected  to  said  order  of  sale  at  and  before  the  time  the  same  was 
made  upon  the  ground  and  for  the  reason  in  substance  that  said 
note  had  not  been  presented  or  allowed  within  ten  years  next  after  the 
date  thereof  nor  allowed  within  7?^/^  years  next  after  the  payment 
thereof  by  the  defendant  and  that  said  allowance  was  therefore 
utterly  and  absolutely  void,  which  objections  were  overruled  by  said 
Frobate  Court  and  said  order  was  made  as  aforesaid.  That  on  the 
said  sixth  day  of  April,  i897,  the  said  defendant,  with  the  consent 
and  connivance  of  the  said  administrator  to  have  said  illegal  claim 
allowed  and  by  leave  of  said  Probate  Court,  procured  said  allowance 
oi  June  2,  iS96,  to  be  amended  and  corrected  so  as  to  reduce  said 
judgment  to  a  sum  equal  to  the  difference  between  ten  per  cent,  and 
six  per  cent.,  being  reduced  to  the  sum  of  %lJf2.25  instead  of  %165y 
to  which  amended  and  corrected  judgment  the  plaintiff  again  objected 
because  said  amendment  would  not  confer  jurisdiction  over  the 
subject-matter,  nor  bring  the  claim  within  the  statute  of  limitations, 
and  because  the  court  had  no  power  to  amend  its  judgments  after 
the  term  had  passed  since  the  original  judgment  was  rendered,  and 
plaintiff  again  avers  that  said  note  was  not  piresented  nor  allowed 
and  classified  within  ten  years  next  after  the  date  thereof,  and  if  it 
was  the  intentio;i  of  the  defendants,  as  appears  by  the  record  and 
proceedings  in  said  matter  in  said  Frobate  Court,  to  procure  said 
allowance  to  be  for  the  amount  of  said  note  and  the  interest  from 
the  date  thereof  to  the  date  of  the  allowance  according  to  the  terms 
of  said  note,  then  said  allowance  was  and  is  barred  by  the  statute  of 
limitations  respecting  the  time  within  which  suits  may  be  instituted 
upon  notes  and  was  and  is  utterly  barred;  and  plaintiffs  further  aver 
that  said  note  was  not  presented  nor  allowed  and  classified  within 
Jive  years  next  after  the  date  of  the  payment  thereof  by  defendant 
Ge)'ber,  and  if  it  was  the  intention  of  defendants,  as  appears  by  the 
amended  judgment  of  allowance  procured  by  the  defendant  Gerber 
on  the  sixth  day  of  April,  i897,  to  procure  his  allowance  to  be  for 
the  sum  paid  him  as  security  for  said  Williams  on  tht  fifteenth  day 
of  May,  iS89,  then  said  cause  of  action  was  barred  by  the  statute  of 
limitations  respecting  the  time  within  which  such  actions  may  be 
instituted  and  the  said  amended  judgment  was  and  is  accordingly 
utterly  and  absolutely  void. 

Plaintiffs  further  aver  that  at  the  time  said  public  administrator 
was  ordered  to  take  charge  of  the  estate  of  the  deceased  husband, 
the  said  Alonzo  IVilliams,  and  at  the  time  the  defendant  Gerber 
fraudulently  procured  the  allowance  of  %165,  she  was  absent  from 
said  Franklin  county  among  her  relatives  and  friends,  as  aforesaid, 
and  that  she  had  no  knowledge  or  information  whatever  that  said 
estate  had  been  ordered  into  administration,  and  she  avers  that  she 
had  no  knowledge  or  information  whatever  of  the  allowance  of 
defendant  Gerber  s  said  demand  for  more  than  six  months  after  the 
same  had  been  allowed  against  said  estate,  and  plaintiffs  aver  that 
from  the  time  the  plaintiff  Ellen  left  Franklin  county,  at  the  time 
and  for  the  purpose  aforesaid,  until  her  return  thereto  more  than  six 
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years  afterward,  the  defendant  Gerber  at  all  times  during  her  absence 
well  knew  where  she  was,  and  that  there  were  frequent  alternate 
communications  upon  other  subjects  between  the  plamtiff  Ellen  and 
defendant  Gerber,  and  she  alleges  this  want  of  information  as  a 
reason  why  she  did  not,  \^\\\v\n  four  months  after  said  demand  had 
been  allowed,  as  in  such  cases  made  and  provided  relating  to  present- 
ment, allowance  and  classification  of  demands  against  estates  of 
deceased  persons  by  law,  file  or  cause  to  be  filed  in  the  office  of  the 
Probate  Court  her  affidavit  stating  that  said  allowance  had  been 
improperly  allowed,  and  for  the  purpose  of  vacating  said  order  of 
allowance.  Plaintiffs  further  state  that  said  F.  H.  Thias,  as  such 
administrator,  is  endeavoring  and  about  to  sell  said  land  under  said 
order  to  satisfy  said  alleged  allowance.  That  plaintiffs  would  be 
greatly  injured  in  respect  to  their  legal  right  in  said  land  if  said 
threatened  sale  should  take  place  and  be  consummated,  against  which 
they  have  no  adequate  redress  or  remedy  at  law. 

Wherefore  plaintiffs  pray  the  court  to  adjudge  and  decree  that 
said  judgment  of  June  2,  i896,  and  the  amended  or  supplemental 
judgment  oi  April  6,  i897,  and  the  said  order  of  sale  be  vacated  and 
be  set  aside  and  held  to  be  null  and  void,  and  for  other  general  and 
proper  relief. 

[(^Signature  as  in  Form  No.  5921.')]^ 

\ 
Form  No.  20299.* 

(Precedent  in  Ellinger's  Appeal,  114  Pa.  St.  506.) 

[(  Title  of  court  and  cause ^^ 

The  petition  oi  James  Ellinger,  defendant,  above  named,  of  Green- 
ville, Mercer  Co.,  Pa.,  respectfully  represents: 

That  the  note  upon  which  the  above  stated  judgment  was  entered 
was  given  by  the  plaintiff  \iy  Joseph  Partridge  and  your  petitioner, 
for  borrowed  money,  and  bears  date  about  twelve  {12^  years  ago. 

That  the  said  note  (and  warrant  of  attorney)  is  not  under  seal. 

Thsit  Joseph  Partridge  (now  deceased)  was  the  principal  in  the 
said  note,  and  that  your  petitioner  signed  as  surety. 

That  your  petitioner  did  not  receive  any  part  of  the  money  bor- 
rowed, nor  any  property  or  other  thing  of  value  from  the  said  plain- 
tiff, and  had  no  interest  therein,  other  than  as  bail  for  the  said  Joseph 
Partridge.  That  the  said  Joseph  Partridge,  principal  in  the  said  note, 
long  since  induced  petitioner  to  believe  that  the  said  note  had  been 
lifted,  and  that  your  petitioner  has  not  seen,  nor  in  any  way  com- 
municated with  the  said  plaintiff  since  the  maturity  of  the  said  note, 
and  did  not  know  that  it  still  existed,  until  within  the  last  year,  and 
after  the  said  Joseph  Partridge  had  become  insolvent. 

Your  petitioner  further  states,  that  he  has  been  informed  that 
plaintiff  has  placed  credits  on  the  said  note  within  six  years  last  past. 

That  if  any  such  payments  were  made,  they  were  paid  by  the  said 
Joseph  Partridge  without  petitioner's  knowledge. 

That  your  petitioner  has  never  made,  nor  authorized  any  other 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     643. 
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person  to  make  any  payments  on  the  said  note,  nor  has  he  ever 
within  six  years  prior  to  the  entry  of  the  said  judgment,  either 
acknowledged  or  promised  to  pay  the  said  note. 

Your  petitioner  therefore  prays  the  court  to  open  the  above 
stated  judgment  and  allow  him  to  make  defense  to  same,  and  he  will 
ever  pray,  etc. 

[(^Signature  of  petitioner. y^- 

Form  No.  20300.' 
(Precedent  in  Freeland  v.  Williams,  131  U.  S.  407.) 

The  bill  of  complaint  of  yi?5^/;^  V.  Williams,  plaintiff,  digdanst  David 
Freeland,  defendant,  filed  in  the  Circuit  Court  of  Preston  County. 
To  the  Honorable  Wm.  T.  Ice,  Judge  of  the  Circuit  Court  of  Preston 
County: 

The  plaintiff  complins  and  says  that  the  defendant  instituted  in 
the  Circuit  Court  of  said  county  his  action  of  trespass  against  the 
plaintiff  and  a  certain  Charles  Williams,  and  on  the  22d  d&y  oi  Decem- 
ber,  i863,  recovered  a  judgment  therein  against  the  plaintiff  alone 
for  $1110,  with  interest  thereon  from  the  4^//  day  o{  January,  i86'4, 
and  for  the  costs  of  the  plaintiff  therein  expended.  The  record  of 
said  judgment  has  been  destroyed  by  the  burning  of  the  court-house 
of  said  county.  From  said  judgment  the  plaintiff  obtained  a  writ  of 
error  and  supersedeas,  and  the  said  judgment  was  by  the  Supreme 
Court,  of  Appeals,  at  the  y^/y  Term  thereof,  in  the  year  i867,  affirmed; 

and  thereafter,  on  the day  of ,  i875,  the  said  defendant 

sued  out  an  execution  on  said  sum  of  $ ,  with  interest  from  the 

day  of ,  and  for  costs  and  damages  as  was  in  said  case 

then  provided  for  by  law;  that  the  plaintiff  then  proceeded  to  invali- 
date and  have  said  judgment  set  aside,  according  to  an  act  of  the 

legislature  of  the  State  of  West  Virginia,  on  the day  of , 

and  said  judgment  was  by  the  Circuit  Court  of  said  county,  by  order 
entered  in  said  proceedings,  set  aside,  and  a  new  trial  ordered  in 
said  original  action;  that  from  said  order  an  appeal  was  taken  by 
said  Freeland,  and  said  order  was  reversed  and  said  proceedings  to 
set  aside  said  judgment  were  dismissed;  and  so,  therefore,  the  said 
original  judgment  is  apparently  in  force,  although,  in  fact,  void,  for 
reasons  hereinafter  stated.  The  plaintiff  further  states  that  said 
action  in  which  said  judgment  was  obtained  was  not  an  action  ^.v 
contractu,  but  was  an  action  ex  delicto;  that  it  was,  in  fact,  for  cattle 
or  other  personal  property  alleged  by  the  defendant  to  belong  to 
him  taken  by  the  military  authorities  of  the  Confederate  States,  and 
taken  by  the  soldiery  and  military  authorities  aforesaid  during  the 
late  war  between  the  government  of  the  United  States  and  a  part  of 
the  people  thereof;  and  the  plaintiff  says  that  said  judgment  was  for 
acts  done  according  to  the  usages  of  civilized  warfare  in  the  prose- 
cution of  said  war  by  the  said  Confederate  States  and  the  military 
power  and  authority  thereof.  The  plaintiff  further  states  that  dur- 
ing said  war  he  was  a  citizen  of  the  state  of  Virginia  until  the  forma- 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     643. 
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tion  of  the  State  of  West  Virginia^  and  thereafter  was  and  has  been 
continually  since  a  citizen  of  the  state  of  West  Virginia,  and  is  now 
a  citizen  of  the  State  of  West  Virginia;  that  he  aided  and  participated 
in  said  war  in  the  armies  of  the  Confederate  states  from  the  time  he 
entered  the  service  thereof,  in  the  year  1862,  until  the  termination 
thereof.  The  plaintiff  further  states  that  he  resides  in  the  county  of 
Grant,  and  is  the  owner  of  real  estate  therein;  that  said  judgment 
has  been  docketed  in  his  said  county,  as  he  believes,  and  has  occa- 
sioned a  cloud  upon  his  title  to  said  property.  The  plaintiff  further 
says  that  he  is  advised  that  said  judgment  is  void,  and  that  his  prop- 
erty is  not  liable  to  be  seized  or  sold  therefor,  and,  notwithstanding 
said  judgment  is  void,  he  is  threatened  and  is  in  danger  of  having 
his  property  so  seized  and  sold  to  satisfy  said  judgment,  and  the 
value  and  salable  character  of  his  said  real  estate  by  reason  of  the 
cloud  on  the  title  thereof  as  aforesaid  is  greatly  impaired.  The 
plaintiff  further  states  that  he  has  not  full  or  adequate  relief  against 
said  judgment,  except  by  this  his  bill  and  the  due  process  of  law 
thereby,  and  by  the  enforcement  of  the  protection  afforded  by  the  35th 
section  of  the  8th  article  of  the  constitution  of  this  state  in  his  behalf^ 
and  to  have  said  judgment  by  judicial  authority  declared  void  and 
inoperative,  the  plaintiff  therefore  prays  that  said  judgment  be 
declared  void;  that  the  defendant  be  perpetually  enjoined  and 
restrained  from  collecting  the  same  and  every  part  thereof,  whether 
of  principal,  interest,  cost  or  damages,  and  from  suing  out  execution 
thereon;  and  that  he  may  have  such  other  relief  as  the  court  may 
see  fit  to  grant. 

Joseph  V.  Williams,  By  Counsel. 

III.  AFFIDAVIT  IN  SUPPORT  OF  APPLICATION.^ 

1.  Affidavit.  —  The  application  should  the  city  of  Chicago  from  Underwood  &* 
be  supported  by  affidavit,  unless  the  Mariner;  that  they  paid  all  rent  re- 
facts  appear  upon  the  face  of  the  served  by  the  lease,  and  even  paid  the 
record.  Rush  v.  Rush,  46  Iowa  64S;  same  in  advance  and  discounted  the 
Caperton  v.  Wanslow,  18  Tex.  125.  claim  for  rent,  thereby  saving  %6o. 
See  also  Goss  v.  McClaren,  17  Tex.  This  affiant  further  says  that  he  is  not 
107;  Lander  v.  Abrahamson,  34  Neb.  advised  nor  has  he  ever  heard  of  any 
553.  other   claim    being  made  against  this 

Bequisites  of  Motion,  Generally.  —  For  affiant    or    his    brother,    as    Halladay 

the  formal  parts  of  a  motion  in  a  par-  Bros.,  by  said  plaintiffs  in  this  case, 

titular   jurisdiction    see  the   title   Mo-  except  said  rent,  and  this   affiant,   on 

TIONS,  vol.  12,  p.  93S.  his  oath,  says  he  is   responsible;   that 

Precedent.  —  In   Halladay  v.   Under-  his    brother    is    responsible,   and    that 

wood,   75    111.    App.   97,    this   affidavit  together  they  do  not  owe,  either  jointly 

was  held  sufficient:  or  severally,  any  sum  whatever  to  the 

'^  Louis  P.  Halladay,  being  first  duly  plaintiffs  in  this  suit,"  etc. 
sworn,  on  his  oath   deposes  and  says,         Affidavit  of  Defense.—  A  party  apply- 

*  *  *  that  he  is  a  member  of  the  firm  ing   to   have   a   judgment    opened    or 

oi  Halladay  Bros,,  composed  oi  Louis  P.  vacated    should,    as    a    general    rule, 

HalladaysLwdlVilliam  E.Halla/ay,Ao\ng  accompany    his    application    with    an 

business  under  the  firm  name  of //rt//rt-  affidavit  of  meritorious  defense.     Wil- 

dayBros.***    This  affiant  further  says  son  t/.  Phillips,   5  Ark.   183;  Browning 

that  L^ouis  P.  Halladay  and  William  E.  v.    Roane,   9    Ark.    354;    Chambliss    v. 

Halladay,  in   the   year  1895,   leased   a  Reppy,  54  Ark.  539;  People  v.  Rains, 

certain  .salesroom  on  the  west  side  in  23  Cal.   128;  Bailey  v.  Taaffe,  29  Cal, 
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422;  De  La  Montanya  v.  De  La  Mon- 
tanya.  112  Cal.  loi;  Parrott  v.  Den, 
34  Cal.  79;  Collins  v.  Scott,  100  Cal. 
446;  Jenkins  v.  Gamewell  Fire  Alarm 
Tel.  Co..  (Cal.  1892)  31  Pac.  Rep.  570; 
Will  V.  Lytle  Creek  Water  Co.,  100 
Cal.  344;  Morgan  v.  McDonald,  70  Cal. 
32;  Grubb  V.  Crane,  5  111.  153;  Ward 
V.  Durham,  134  111.  195;  Treftz  v. 
Stahl,  46  III.  App.  462;  Roberts  v. 
Corby,  86  111.  182;  M.ann  v.  Warde,  64 
111.  App.  108;  Crossman  v.  Wohlleben, 
90  111.  537;  Chicago  Fire  Proofing  Co. 
V.  Park  Nat.  Bank,  145  111.  481;  Brewer, 
etc.,  Brewing  Co.  v.  Lonergan,  63  111. 
App.  28;  Lake  v.  Jones,  49  Ind.  297; 
Rupert  V.  Marlz,  116  Ind.  72;  Slagle  v. 
Bodmer,  75  Ind.  330;  Toledo,  etc.,  R. 
Co.  V.  Gates,  32  Ind.  238;  Frost  v. 
Dodge,  15  Ind.  139;  West  v.  Miller, 
125  Ind.  70;  Cruse  v.  Cunningham,  79 
Ind.  402;  King  v.  Stewart,  48  Iowa  334; 
Jaeger  v.  Evans,  46  Iowa  188;  Jean  v. 
Hennessy,  74  Iowa  348;  Palmer  v. 
Rogers,  70  Iowa  381;  Piggott  v.  Ad- 
dicks,  3  Greene  (Iowa)  427;  McDonald 
V.  Donaghue,  30  Iowa  568;  Russell  r. 
Pottawottamie  County,  29  Iowa  256; 
Smith  V.  Watson,  28  Iowa  218;  Ellis  v. 
Butler,  78  Iowa  632;  People's  Ice  Co. 
V.  Schlenker,  50  Minn,  i;  Palmer  v. 
Russell,  34  Mo.  476;  Lamb  v.  Nelson, 
34  Mo.  501;  Carr  v.  Dawes,  46  Mo. 
App.  351;  Castlio  V.  Bishop,  51  Mo. 
162;  Van  Home  v.  Montgomery,  (Su- 
preme  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 
238;  Tallman  v.  Sprague,  60  N.  Y. 
Super.  Ct.  425;  Welton  v.  Littlejohn, 
163  Pa.  St.  205;  Shenk  v.  Hacker,  3 
Pa.  Super.   Ct.  439;  Draper  v.  Bishop, 

4  R.   I.  489;  Petligrew  v.  Sioux  Falls, 

5  S.  Dak.  646;  Foster  v.  Martin,  20 
Tex.  118;  Watson  v.  Newsham,  17 
Tex.  437;  Contreras  v.  Haynes,  61  Tex. 
103;  Butler  -J.  Mitchell,  15  Wis.  355; 
Milwaukee  Mut.  Loan,  etc.,  Soc.  v. 
Jagodzinski,  84  Wis.  35;  Day  v.  Mert- 
lock,  87  Wis.  577;  Dick  v.  Williams, 
87  Wis.  651. 

Precedents. —  In  Russell's  Appeal,  93 
Pa.  St.  385,  the  aflBdavit  of  defense  was 
as  follows: 

"That  true  it  is  that  the  said  judg- 
ment was  entered  on  the  i6th  of  October, 
1^78,  upon  a  note,  with  confession  of 
judgment,  signed  by  the  defendant 
with  her  mark,  dated  the  i6th  of  Octo- 
ber, ii)j8,  and  payable  to  the  plaintiff  or 
his  order,  in  the  sum  of  $j,ooo,  thirty 
days  after  the  date  thereof,  and  wit- 
nessed by  F.  Swartzlander  and  L.  Car- 
withen,  and  that  the  same  was  signed 
by  the  defendant  with  full  knowledge 


and  understanding  of  what  she  was 
doing. 

The  respondent  further  says:  That  a 
number  of  years  ago.  prior  to  i8<5o,  he 
was  acting  as  the  agent  and  business 
manager  of  the  defendant,  who  was 
then  a  widow  without  children,  her 
husband,  John  Houghs  having  died 
aoout  the  year  18 — ,  and  continued  to 
act  as  such  agent  until  about  theyfrj/ 
day  of  February  last. 

That  the  estate  of  the  said  Harriet  A. 
Hough  consists  mainly  of  real  estate, 
being  a  tract  of  about /o^  acres  of  land, 
made  up  of  a  grist-mill  property  and 
farming  land.  That  your  respondent, 
during  the  period  before  mentioned, 
rented  the  said  property  for  the  defend- 
ant to  various  parties,  the  mill  oc.-J 
rented  to  one  person,  and  the  farming 
land  to  other  persons,  and  the  annual 
rent  received  from  all  sources  averaged 
about  $950  a  year,  or  more.  That  dur- 
ing all  this  period  your  respondent 
exercised  constant  supervision  over  the 
property,  having  the  necessary  repairs 
made;  the  dam  supplying  the  mill  with 
water  having  in  one  year  broken  three 
times,  and  your  respondent  having  per- 
sonally supervised  the  repairs  to  the 
same.  Your  respondent  further  shows: 
That  during  the  aforesaid  period  he  has 
also  exercised  a  personal  supervision 
over  the  defendant's  more  private  and 
personal  matters,  securing  for  her  all 
her  personal  comforts  which  she  needed, 
and  attending  to  her  private  matters,  of 
her  business  or  otherwise,  which  would 
make  this  answer  too  long  if  he  at- 
tempted to  specify. 

That  during  the  past  year  your  re- 
spondent erected  a  new  barn,  wagon- 
house,  hog-pen  and  chicken-house, 
upon  the  property,  at  the  request  of 
the  defendant,  employing  mechanics, 
purchasing  materials,  and  exercising  a 
personal  supervision  over  the  erection 
of  the  buildings,  at  very  great  incon- 
venience and  disadvantage  to  himself. 
That  during  the  period  aforesaid  your 
respondent,  for  a  number  of  years,  re- 
sided at  Norristown,  and  was  at  very 
great  disadvantage  and  pecuniary  loss 
in  going  backwards  and  forward  in  the 
performance  of  his  duties  as  the  repre- 
sentative and  agent  of  the  defejidant, 
and  desired  to  be  relieved  upon  various 
occasions,  but  that  the  defendant  de- 
clined to  release  him,  and  promised 
to  compensate  him  liberally  for  his 
services  and  any  pecuniary  loss  or 
disadvantages  which  he  might  incur. 

But    there    never   was   any   specific 
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contract  as  to  his  compensation  be- 
tween himself  and  the  defendant,  but 
that  at  various  times  when  the  re- 
spondent mentioned  the  matter  of  his 
•compensation  to  her,  she  invariably 
promised  to  pay  him,  and  to  pay  him 
well,  but  asked  that  the  time  of  pay- 
ment might  be  postponed  until  her 
property  should  be  sold. 

That  the  income  derived  from  the 
said  property  had  been  applied  by  the 
respondent,  under  the  direction  of 
the  defendant,  in  part  to  the  liquidation 
of  certain  indebtedness  against  the 
land,  and  your  respondent,  knowing 
that  the  balance  of  her  income  was 
necessarily  consumed  by  her  for  pur- 
poses of  living,  was  not  inclined  to 
exact  the  payment  of  his  compensation. 

The  respondent  further  says  that, 
prior  to  the  date  of  the  execution  of 
the  note,  the  defendant  expressed  her 
desire  to  pay  the  respondent,  or  to  se- 
cure him;  that  she  requested  him  to 
procure  a  judgment,  so  that  he  might 
be  secured  in  the  real  estate.  That 
your  respondent,  in  pursuance  of  her 
request,  procured  the  note  in  question 
to  be  drawn  in  an  amount  which  she 
had  directed,  your  respondent  and  the 
defendant  having  gone  into  an  exami- 
nation of  the  business  transacted,  and 
the  defendant  herself  having  desig- 
nated the  sum  named  as  being  the 
proper  amount  of  the  compensation. 
That  the  note  in  question  was  executed 
by  the  defendant,  in  the  presence  of 
Dr.  Frank  Swartzlander,  who  had  been 
her  attendant  physician  for  several 
years,  and  also  in  the  presence  of 
Lemuel  Carwithen,  who  was  a  neighbor 
living  near  the  then  residence  of  the 
defendant,  and  who  happened  to  be  at 
the  mill  upon  that  occasion.  That  the 
consideration  of  the  note  was  fully  ex- 
plained in  the  presence  of  the  said  two 
witnesses  by  the  defendant  herself,  and 
also  by  the  respondent  in  her  presence; 
that  the  note  was  read  over  to  her  by 
Dr.  Swartzlander,  and  she  stated  that 
she  understood  it,  and  desired  to  sign 
it;  that  the  defendant  did  sign  the  note 
with  a  full  understanding  of  its  con- 
tents, and  that  the  same  was  her  vol- 
untary act. 

Your  respondent  further  says  that 
during  the  whole  period  of  time  for 
which  he  has  acted  he  has  never  been 
paid  one  dollar  by  the  defendant,  or 
any  one  for  her,  for  services  rendered  by 
him;that  it  is  not  true  that  these  services 
were  to  be  rendered  in  consideration 
of  kindly  feeling,  and  without  compen- 


sation, but  that,  on  the  contrary,  it 
was  always  expressly  understood  and 
agreed  that  he  was  to  be  paid,  and 
that  the  defendant  is  now  honestly  in- 
debted to  him  for  the  full  amount  of 
the  said  judgment-note." 

In  Moore  v.  Smith,  8l  Pa.  St.  183, 
this  affidavit  of  defense  was  held  suf- 
ficient: 

"That  this  proceeding  is  a  scire 
facias  to  revive  a  j,udgment  obtained  in 
this  court  on  the  yth  day  of  September, 
A.  D.  1857,  to  Xh^June  Term  183-7,  No. 
qSs.,  in  favor  of  plaintiffs  against  this 
deponent  for  %464.o8.  That  this  de- 
ponent is  informed,  believes  and  ex- 
pects to  be  able  to  prove,  on  the  trial 
of  this  cause,  that  the  judgment  now 
sought  to  be  revived  has  been  fully 
paid  and  satisfied  (and  should  of  right 
have  been  long  since  satisfied  of  record) 
out  of  proceeds  of  sheriff's  sale  or 
sales  of  defendant's  real  estate,  etc. 
(setting  out  several  pieces  of  real  estate), 
which  said  properties  were  all  sold 
subsequent,  as  deponent  believes,  to 
the  day  on  which  plaintiffs'  said  judg- 
ment was  obtained,  the  funds  arising 
from  which  sales  plaintiffs  were,  by 
virtue  of  their  said  judgment,  entitled 
to  participate  in,  and  as  deponent  is  in- 
formed, believes  and  expects  to  be  able 
to  prove,  did  largely  participate  in,  to 
the  extent  set  forth,  viz.:  entire  pay- 
ment and  satisfaction  of  said  judg- 
ment. 

That  deponent  is  not  enabled  to  state 
as  to  these  payments  any  more  posi- 
tively at  present  (if  it  is  necessary  that 
he  should  so  do)  because  he  has  not 
been  enabled  to  obtain  access  to  the 
sheriff's  real  estate  docket  of  that  date, 
the  then  sheriff,  who  deponent  believes 
was  George  Magee,  Esq.,  living  out  of 
town,  although  this  deponent  has  en- 
deavored so  to  do,  and  has  made  ap- 
plication to  the  gentleman  who  was 
then  ex-sheriff  Magee's  chief  deputy, 
who  informed  deponent  that  the  said 
docket  was  at  Mr.  Magee's  residence  in 
the  rural  portion  of  the  city. 

Deponent  is  advised  by  his  counsel, 
and  respectfully  submits  to  the  court, 
that  as  the  plaintiffs  must  know  ex- 
actly what  they  received  on  said  judg- 
ment, that  if  the  amount  did  not  equal 
the  judgment,  they  should  have  given 
deponent  credit  for  whatever  amount 
they  did  receive  and  should  not  have 
proceeded  for  the  whole  of  the  judg- 
ment. All  of  which  facts  deponent  is 
informed,  believes  and  expects  to  be 
able  to  prove  on  the  trial  hereof." 
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Form  No.  20301.' 

•^''"'^gainsf"'^'^'        [judgment  D.  S.B.,  No.  70^,  to  >..  Term, 
Richard  Roe,  defendant.  )  ^-  °-  ^^^^• 

State  oi  Delaware,  \ 
Kent  County,  ss.     j 

Be  it  remembered  that  on  the  sixth  day  ol  July,  a.  d.  i8P9,  before 
me,  Norton  Porter,  a  notary  public  for  the  state  oi  Delaware,  per- 
sonally came  Richard*Roe,  the  defendant  in  the  above  stated  suit, 
who,  being  by  me  duly  sworn  according  to  law,  deposes  and  says: 

That  this  deponent  is  the  defendant  in  the  above  stated  suit. 

That  there  appears  on  the  record  of  the  Superior  Court  of  the  state 
oi  Delaware  in  and  for  AV«/ county  a  pretended  judgment  obtained 
by  confession  by  John  Doe,  the  above  named  plaintiff,  against  this 
deponent,  the  same  being  No.  100,  to  the  y««^  term,  a.  d.  \2>d9,  of 
said  court,  for  the  penal  sum  oi  five  hundred  dioWzx^,  conditioned  for 
the  payment  oi  four  hundred  doWdiVs,  together  with  interest  thereon 
from  the  first  day  of  April,  a.  d.  i2,98,  {Here  set  forth  the  reasons 
why  the  judgment  should  be  opened)^ 

Wherefore  this  deponent  saith  that  he  is  not  indebted  to  the  said 
John  Doe  by  reason  of  the  said  judgment,  nor  by  reason  of  any  other 
matter  or  thing  whatever, 

RichardRoe. 

Sworn  to  and  subscribed  to  by  the  above  deponent  this  tenth  day 
<iijuly,  A.  D.  \W9. 

Norton  Porter,  Notary  Public 
for  the  State  of  Delaware. 

Form  No.  20302,' 

(Precedent  in  Monroe  v.  Paddock,  75  Ind.  424.) 

^starkfzo^ltr^    [^^-     In  the  ^/«r>&.  a>.«/V  Court. 

George  L.  Paddock,  Trustee,  etc.,        \  Affidavit  and  Motion  to  Set 

Norman  Monroe  and  Addison  Morrow.  ) 

Norman  Monroe  and  Addison  Morrow,  defendants  in  the  above 
entitled  case,  being  each  duly  sworn,  upon  their  respective  oaths, 
«ay  that  they  were  summoned  to  appear  to-day  in  this  court  to 
answer  the  plaintiff's  complaint  in  the  above  stated  action,  and,  in 
obedience  to  said  summons,  they  started  from  their  respective  homes, 
■distant  eleven  and  twelve  miles  from  the  court-house;  that  the  only 
way  of  reaching  the  court-house  from  their  homes  is  by  private  con- 
veyance, and  they  came  in  a  buggy;  that  they  reached  Knox  about 
9  o'clock  this  /<?r^noon,  intending  to  retain  counsel  to  enter  an 
appearance  and  file  an  answer  for  them  in  said  action;  that  they 
repaired  to  the  court-house  immediately  after  their  arrival  in  Knox 
this  morning,  where  they  learned  that  they  had  been  defaulted,  and 
judgment  entered  against  them  in  said  action,  the  court  having  met 

1.  See,  generally,  supra,  note  i,  p.  670. 
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at  <*?  o'clock  A.  M.  this  morning,  as  afifiants  are  informed  and  believe; 
that  they  have  a  good  and  legal  defense  to  the  whole  of  plaintiff's 
claim  in  said  action,  the  nature  and  character  of  which  is  as  follows: 
That  they  never  executed  the  notes  mentioned  in  the  complaint,  nor 
either  of  them,  as  they  now  appear;  that  the  figures  "^0,"  before  the 
word  dollars  in  the  last  line  of  each  of  said  notes,  have  been  inserted 
since  said  notes  were  executed,  without  the  knowledge  or  consent  of 
these  affiants,  or  either  of  them;  that  said  notes  when  they  were 
executed  had  no  amount  of  attorney's  fees  expressed  therein,  and  it 
was  agreed  and  understood  that  affiants  were  not  to  pay  any  attor- 
ney's fees,  but  as  they  now  appear  they  each  provide  for  %20  attor- 
ney's fees,  which  has  been  added  since  their  execution,  without 
affiants'  knowledge  and  consent,  and  affiants  say  that  they  did  not 
execute  said  notes. 

N.  Monroe. 

Addison  Morrorv. 
Subscribed  and  sworn  to,  in  open  court,  this  19th  day  of  June^ 
J&79. 

M.  P.  Hepner,  Clerk. 

Form  No.  203  03.' 

(Precedent  in  Ordway  v.  Suchard,  31  Iowa  482.) 

State  of  Iowa,       \  • 

Dubuque  County.  \ 

I,  W.  J.  Knight,  being  duly  sworn,  do  depose  and  say,  that  the 
firm  of  Griffith  6^  Knight,  of  which  I  am  a  member,  is,  and  has  been 
for  some  time,  attorneys  for  the  defendants  in  the  above  entitled 
action;  that  in  March  last  the  plaintiff  sent  us  the  original  notice  in 
said  suit  and  we  accepted  service  of  the  same  for  and  in  behalf  of 
the  defendants,  intending  to  appear  and  plead  for  them  at  the 
present  term  of  this  court;  that  the  copy  of  the  original  notice  and 
of  the  petition  which  were  given  to  us  by  the  plaintiff's  attorneys, 
when  we  accepted  service  as  aforesaid,  were  accidentally  mislaid  in  our 
office,  and  in  this  way  the  cause  was  overlooked  by  us  when  we 
examined  our  papers  to  ascertain  what  cases  we  had  to  attend  to  at 
commencement  of  the  present  term  of  this  court,  and  only  to-day, 
when  looking  through  other  papers  in  our  office,  was  it  that  we  dis- 
covered that  we  had  omitted  to  plead  in  time  in  this  court. 

I  do  further  depose,  that  this  cause  is  a  proceeding  in  equity  by 
\.\\^  first  method  to  settle  the  title  to  a  tract  of  land  which  is  involved 
in  the  cause,  and  that  I  believe  that  the  defendants  have  a  good  title 
to  the  same,  and  can  make  the  same  appear  if  an  opportunity  is 
given  them  to  do  so. 

I  further  depose  and  say,  that  the  sole  and  only  reason  why  we  did 
not  promptly  plead  in  said  cause  was  because  of  the  accidental  mis- 
placing of  the  papers  as  aforesaid,  and  the  consequent  losing  sight 
of  the  case  by  us  as  aforesaid.  That  our  clients  are  and  have  been 
nonresidents  of  this  state,  and  the  care  of  their  interest  in  this 
cause  has  been  intrusted  solely  to  us.     And  that  this  appUcation  is 

1.  See,  generally,  supra,  note  i,  p.  670. 
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not  made  to  delay  or  prolong  the  cause,  but  in  good  faith  and  for 
the  end  of  justice. 

W.  J.  Knight. 
(seal)     Subscribed   and  sworn  to  before  me  this  SOth  day  of  May, 
A.  D.  1 87^,  by  W.  J.  Knight. 

J.  F.  Plumbe,  Notary  Public. 

Form  No.  20304.' 
(Precedent  in  Sang  v.  Lee,  20  Neb.  669.) 

[(7/V/^  of  court  and  cause,  and  venue,  y^ 

Charles  Sang,  being  first  duly  sworn,  on  his  oath  deposes  and  says 
that  he  is  the  defendant  in  the  above  entitled  action,  that  the 
account  attached  to  the  petition  of  the  plaintiff  is  an  account 
in  part  between  the  firm  of  Henry  J.  Lee  d;'  Co.,  said  firm  being  com- 
posed of  the  plaintiff,  Henry  J.  Lee,  and  Charles  A.  Fried,  and 
includes  so  much  of  said  account  as  covers  the  time  up  to  the  spring 
of  \2>80',  that  the  firm  of  E.  M.  Maxwell  6^  Co.  were  doing  business 
in  the  city  of  Fremont,  Nebraska,  from  about  the  23d  day  oi  January, 
A.  D.  \Z18,  up  to  about  Xht  first  of  May,  188I;  that  the  tfnion  Barbed 
Wire  Company  were  desirous  of  obtaining  from  the  said  E.  M.  Max- 
well 6^  Co.  a  place  in  the  building  of  said  E.  M.  Maxwell ^  Co., 
wherein  to  manufacture  barbed  wire,  and  to  obtain  work  and 
machinery  from  said  E.  M.  Maxwell  ^  Co.;  that  E.  M.  Max7uell  &* 
Co.  were  not  willing  to  let  the  said  Union  Barbed  Wire  Company  have 
any  power  machinery  or  the  repair  thereof,  or  to  rent  any  part  of 
the  building  occupied  by  the  said  E.  M.  Maxwell  &•  Co.  to  said 
Union  Barbed  Wire  Co.,  and  that  the  said  Charles  A.  Fried,  who  was 
then  the  manager  of  the  business  of  the  said  Union  Barbed  Wire  Co., 
promised  to  and  agreed  with  the  said  E.  M.  Maxwell  &=  Co.  that  the 
firm  of  H.  J.  Lee  &>  Co.  would  give  to  the  firm  of  E.  M.  Maxwell  6^ 
Co.  credit  for  the  rent  of  the  building  occupied  and  rented  by  the 
said  Union  Barbed  Wire  Co.  from  the  said  E.  M.  Maxwell  dr*  Co.,  and 
would  give  the  said  E.  M.  Maxwell  &r  Co.  credit  for  whatever  might 
become  due  from  the  said  Union  Barbed  Wire  Co.  for  anything  that 
said  Union  Barbed  Wire  Co.  might  get  of  said  E.  M.  Maxwell  6^  Co. ; 
and  the  said  E.  M.  Maxwell  S'  Co.,  relying  upon  the  promise  of  the 
said  Lf.  J.  Lee  &*  Co.  to  become  responsible  to  the  firm  of  E.  M. 
Maxwell  6^  Co.  for  the  rent  to  become  due  from  the  said  Union 
Barbed  Wire  Co.  to  the  said  E.  M.  Maxtvell  ^  Co.,  did  rent  a  part 
of  their  building  to  the  said  Union  Barbed  Wire  Co.,  and  did  let  the 
said  Union  Barbed  Wire  Co.  have  the  use  of  their  power  and  did  reoair 
and  make  machinery  for  said  Union  Barbed  Wire  Co.,  in  all  amount- 
ing to  the  sum  of  %506.73;  that  the  said  E.  M.  Maxwell  &'  Co.,  dur- 
ing the  time  that  said  Union  Barbed  Wire  Co.  were  so  occupying  the 
portion  of  the  building  of  said  E.  M.  Maxwell  (^  Co.,  the  said  E. 
M.  Maxwell  <Sr*  Co.  were  making  large  purchases  of  hardware  and 
iron  from  the  said  H.  J.  Lee  (Sr*  Co.,  and  upon  this  account  the  said 
credit  was  to  be  given  by  the  said  H.  J.  Lee  6^  Co. ;  that  being  on 

1.  See,  generally,  supra,  note  i,  p.  2.  The  matter  to  be  supplied  within 
643.  [  ]  will  not  be  found  in  the  reported  case. 
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friendly  terms  with  the  said  H.  J.  Lee,  and  being  anxious  of  settling 
the  matter  of  the  said  credit  due  from  the  said  H.  J.  Lee  &'  Co.,  this 
affiant  called  upon  Wtn.  H.  Munger,  the  attorney  of  the  said /T.  y. 
Lee,  a  short  time  after  the  service  of  the  summons  in  this  case  upon 
him,  and  at  the  time  of  said  call  explained  to  the  said  Wtti.  H.  Mun- 
ger  the  raanner  in  which  he  was  entitled  to  the  said  credit,  and 
informed  the  said  W.  H.  Mmtger  that  one  George  Maxwell  knew  the 
above  stated  facts,  and  also  informed  the  said  Mimger,  either  in  that 
call  or  in  a  subsequent  conversation,  that  one  Minor  H.  Hlnman 
knew  the  above  facts,  or  something  of  the  above  facts;  that  the  said 
Munger  agreed  to  ascertain  from  the  said  Geofge  Maxwell  and  the 
said  Hinman  all  he  could  about  the  facts  in  this  case,  and  that  if  the 
facts  turned  out  to  be  as  this  affiant  represented,  the  said  Mmiger 
said  he  thought  there  would  be  no  trouble  in  having  the  matter  settled 
without  the  expense  of  further  litigation;  that  this  affiant  had 
several  conversations  with  the  said  W.  H.  Mu?tger  in  regard  to  said 
matter,  in  the  effort  to  settle  the  same  without  further  costs;  and 
that  from  the  conversations  touching  the  settlement  of  the  matters 
in  dispute  between  this  affiant  and  the  said  N.  J.  Lee,  this  affiant  was 
led  to  believe,  and  did  believe,  that  no  default  would  be  taken  against 
him  in  this  action,  and  that  he  would  be  called  only  to  answer  in  case 
these  efforts  at  settlement  failed,  and  was  very  much  surprised  to 
find  that  a  default  had  been  taken  against  him;  this  affiant  further 
states  that  he  knows  and  verily  believes  that  as  to  said  sum  oi%50G.lS, 
a  part  proper  of  the  account  sued  on  in  this  action,  this  affiant  has  a 
good,  meritorious  and  valid  defense;  that  as  to  the  sum  oi%2Jt5.5o 
he  does  not  claim  to  have  a  defense  available  to  this  affiant;  and  this 
affiant  further  says  that  had  it  not  been  for  the  said  efforts  made  to 
have  the  matter  in  dispute  settled  without  further  litigation,  he  would 
have  filed  his  answer  herein  at  the  proper  time,  and  that  he  would 
have  properly  guarded  his  interests  in  said  matter  by  filing  his  said 
answer;  but  as  it  was  he  neither  employed  an  attorney  nor  filed  his 
answer,  believing  that  these  matters  in  controversy  could  and  would 
be  settled  amicably  without  any  further  litigation  or  costs;  and 
further,  that  he  believed  and  thought  he  had  good  reason  to  believe 
that,  pending  negotiations  for  settlement,  no  advantage  would  be 
taken  of  him  by  way  of  default,  and  hence  he  did  not  file  his  answer 
herein,  and  that  for  the  reasons  above  set  foi:th  he  delayed  filing  his 
answer  to  said  cause. 

^{Signature  and  jurat  as  in  Form  No.  8805^))^ 

Form  No.  20305.* 
State  of  New  Jersey,  ) 
Hudson  County.  \ 

Samuel  Short,  being  duly  sworn,  on  his  oath  saith  that  he  is  the 
managing  clerk  in  the  law  office  oi  Marshall d)'  Mason,  and  that  one 
of  his  duties  is  to  see  that  the  daily  call  of  the  court  is  procured 
and  given  to  yix.  Jeremiah  Mason,  who  is  a  member  of  that  firm. 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     670. 
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That  last  week  Mr,  Mason  several  times  cautioned  him  not  to 
forget  to  procure  the  list. 

That  on  Friday,  the  twentieth  daj''  of  October  last,  this  deponent 
directed  the  office  boy  to  go  and  get  the  list  for  Monday  and  give  it 
to  Mr.  Mason. 

That  deponent  fully  believed  that  said  office  boy,  James  Johnson, 
had  done  so  and  went  home  under  that  impression. 

That  the  first  intimation  he  had  that  such  was  not  the  case  was  on 
the  morning  of  the  twenty-fourth  day  of  October,  when  Mr.  Mason 
took  him  to  task  for  not  having  procured  the  list  as  usual  for  Mon- 
day, and  told  him  that  by  virtue  of  his  omission,  he,  Mr.  Mason^  had 
suffered  a  default  in  one  of  his  cases. 

Samuel  Short. 

Sworn  and  subscribed  before  me  this  t7uenty-fourth  day  of  October^ 
A.  D.  \W9. 

Norton  Porter,  Notary  Public 
within  and  for  said  county  and  state. 

Form  No.  20306.' 

(Precedent  in  Sharp  v.  New  York,  (Supreme  Ct.)  9  Abb.  Pr.  (N.  Y.)  245,  note.) 

\(^Title  of  court  and  cause,  and  venue  as  in  Form  No.  8805.') 
John  Doe,  being  duly  sworn,  on  oath  says:]^  That  he  has  been 
comptroller  of  the  city  of  Neiu  York  since  the  1st  of  January, 
iS59;  that  he  has  been  informed  and  believes  that  a  judgment  has 
been  recovered  in  this  action  for  the  sum  of  4^,4^5  dollars  and  88 
cents,  on  the  1st  day  oi  June,  iS59,  as  appears  by  the  record  of  the 
judgment;  that  the  action  was  commenced  before  this  deponent 
came  into  office,  and  appears  to  have  been  referred  on  the  18th  Sep- 
tember, i858,  to  M.  G.  Harrington,  Esq. 

That  no  consent  appears  to  have  been  given  to  the  reference,  and 
deponent  believes  that  none  was  given;  that  the  defense  of  the 
action  was  managed  by  the  corporation  counsel  and  his  assistants, 
and  that  he  has  declined,  although  requested  by  deponent  and  the 
mayor,  to  make  a  case  or  bill  of  exceptions,  or  to  take  any  other 
steps  to  review  the  decision  of  the  referee;  that  an  execution  has 
been  issued  upon  the  judgment,  and  is  now  in  the  hands  of  the 
sheriff,  who  has  levied  upon,  and  is  threatening  to  advertise,  the 
property  of  the  city,  to  satisfy  the  judgment;  that  deponent  believes 
that  the  claim  upon  which  the  action  was  based  is  unfounded  and 
fraudulent;  that  a  good  defense  existed,  and  still  exists,  against  the 
same;  that  the  said  defense  was  not  properly  or  fully  brought  before 
the  referee,  and  that  the  recovery  of  the  said  judgment  requires  the 
action  of  this  deponent,  as  comptroller,  under,  and  that  it  is  a  case 
within,  the  fifth  section  of  the  act  entitled  "  An  act  to  enable  the 
Supervisors  of  the  City  and  County  of  New  York  to  raise  money  by 
tax,"  passed  April  19,  1859,  and  that  the  said  judgment  ought  to  be 

1.  See,  generally,  supra,  note  i,  p.  supplied  within  [  ]  will  not  be  found 
670.  in  the  reported  case. 

2.  The  matter  enclosed  by  and  to  be 
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set  aside  or  its  execution  suspended,  and  the  defendants  permitted 
to  defend  the  action  anew. 

Deponent  further  saith,  that  the  resolution  reducing  the  rent  of 
the  ferry  in  question  in  this  action  was  passed  upon  the  application 
of  the  ferry  company  hereto  annexed,  and  was  in  writing,  and  that 
reports  were  made  upon  it  in  both  branches  of  the  common  council. 
That  although  the  resolution  in  itself  was  given  in  evidence  before 
the  referee,  yet,  neither  the  said  application,  nor  the  said  reports, 
nor  the  proceedings  of  the  common  council  leading  to  the  resolu- 
tion, were  given  in  evidence. 

That  deponent  is  advised  and  believes,  that  all  such  evidence  was 
competent  and  admissible,  and  ought  to  have  been  put  in;  and  he  is 
also  advised  by  William  Curtis  Noyes,  of  the  city  of  New  York,  that 
the  defendants  have  a  good  and  substantial  defense  upon  the  merits 
of  the  said  action,  and  he  verily  believes  the  same  to  be  true.  And 
that  deponent,  under  and  by  virtue  of  the  said  fifth  section  of  the 
said  act,  has  retained  the  law  firm  of  Tracy,  Poivers  iSr*  Tallmadge,  of 
which  the  said  Noyes  is  a  member,  to  take  all  proper  and  necessary 
means  to  open  and  reverse  the  said  judgment,  and  to  use  the  name 
of  the  said  mayor,  aldermen  and  commonalty  for  that  purpose. 

And  this  deponent  further  saith,  that  schedule  A,  annexed 
hereto,  is  a  copy  of  the  application  of  the  common  council  men- 
tioned in  this  affidavit;  schedules  B  and  C  are  the  proceedings 
of  the  board  of  aldermen  and  assistant  aldermen  upon  the  said 
application,  including  the  reports  of  the  committees,  to  which  the 
same  was  referred,  and  that  the  same  have  been  taken  from  the  files, 
and  from  the  printed  proceedings  of  the  common  council. 

\(^Signalure  and  jurat  as  in  Form  No.  8805. y\'^ 

Form  No.  20307.' 

(Precedent  in  Jones  v.  Swepson,  94  N.  Car.  702.) 

[(  Title  of  court  and  cause,  and  venue.')y- 

Thomas  C.  Fuller,  being  duly  sworn,  says  that  it  is  not  true  that 
the  plaintiff  ever  notified  him  of  the  purpose  to  repudiate  his  covenant, 
nor  to  sue  the  defendant  Swepson,  nor  to  press  his  suit  as  to  him, 
nor  does  affiant  believe,  and  for  the  following  reasons,  that  he  gave 
such  notice  to  said  Swepson.  After  the  execution  and  the  delivering 
of  the  said  covenant,  affiant  continued  for  several  years  to  act  as  the 
plaintiff's  counsel  in  the  action,  it  being  their  purpose  to  prosecute 
it  as  to  the  defendant  Littlefield. 

That  for  this  purpose,  and  for  this  alone,  the  case  was  kept  upon 
the  docket,  and  the  only  reason  why  it  was  not  dismissed  of  record 
as  to  the  said  Siuepson  was  that  it  was  believed  by  the  plaintiff  and 
his  attorney  that  to  have  the  cause  regularly  constituted  in  court, 
by  actual  personal  service  of  the  summons  upon  one  of  the  defend- 
ants, would  more  certainly  give  the  court  jurisdiction  as  to  defendant 
Littlefield  whom  it  was  proposed  to  make  a  party  by  mere  publica- 
tion, as  he  resided  out  of  the  state.     That  during  these  years,  while 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  I,  p. 
[  ]  will  not  be  found  in  the  reported  case.     670. 
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affiant  was  still  acting  as  his  attorney,  he  had  divers  interviews  with 
the  plaintiff  with  reference  to  the  matter,  and  never  did  he  at  any 
time  express  the  least  dissatisfaction  with  his  settlement  with  the 
defendant  Swepson.  On  the  contrary,  he  frequently  inquired  of  this 
affiant  as  to  the  chances  of  his  getting  money  from  Florida  or  from 
Littlefield^  in  pursuance  of  said  settlement,  mentioning  the  same  as 
still  subsisting,  and  at  all  times  declaring  that  he  sought  no  redress 
against  the  said  Swepson^  but  regarded  this  cause,  as  to  him,  ter- 
minated. That  affiant  was  present  at  a  term  of  this  court,  in  the 
early  part  of  the  year  i875,  when  the  propriety  of  proceeding  to 
make  Littlefield  z.  party  by  publication  was  again  discussed  between 
the  plaintiff  and  his  other  attorney,  the  late  B.  Fuller,  and  this 
affiant.  That  it  was  then  deemed  best  that  Littlefield  should  not 
know  of  the  settlement  made  with  Swepson,  or  of  the  purpose  not  to 
sue  him  further,  and  in  order  that  he  might  not  be  apprised  thereof, 
it  was  agreed  that  affiant  should  mark  his  name  as  the  attorney  of 
the  defendant  Swepson.  That  this  was  done  at  that  term,  in  the 
absence  of  said  Swepson,  and  without  his  knowledge,  and  only  for 
what  was  supposed  to  be  the  plaintiff's  advantage,  he  at  this  time 
recognizing  his  covenant  with  Swepson  as  still  binding  on  him.  That 
affiant,  as  attorney  of  the  plaintiff,  always  assured  the  said  Swepson 
that  he  would  see  that  no  harm  should  come  to  him  by  reason  of  the 
continuance  of  the  cause  on  the  docket,  and  told  him  that  it  was  not 
necessary  for  him  to  retain  counsel  in  this  cause,  and  that  after 
affiant  had  marked  his  name  upon  the  docket  as  his  counsel,  whereby 
he,  in  effect,  became  the  mutual  counsel  of  the  parties,  he  repeated  his 
assurance  to  him,  and  affiant  has  no  doubt  that  it  was  in  consequence 
of  this  repeated  assurance  that  the  said  Swepson  failed  and  neglected 
to  retain  counsel  to  represent  him  in  this  action. 

T.  C.  Fuller. 
[{Jurat  as  in  Form  No.  8805. )Y 

Form  No.  20308.' 

(Precedent  in  Utley  v.  Peters,  72  N.  Car.  526.)' 

[(  Title  of  court  and  cause,  and  venue.) 

Fredena  C.  H.  Peters,  being  duly  sworn,  on  oath  says:]* 

1.  That  during  the  years  iS65-'66-'67  the  plaintiff  sold  and  deliv- 
ered goods  to  her  husband,  Osmond  Peters,  and  the  bill  for  the  same 
was  presented  against  him. 

2.  That  defendant  did  not  agree  to  charge  her  property  for  said 
debt. 

3.  That  she  did  not  receive  notice  of  any  judgment  against  her 
until  some  time  during  the  month  oi  May,  iS73,  and  there  she  learned 
it  only  indirectly  through  another  lady. 

4.  That  she  is  now,  and  has  been  for  several  years,  residing  in 
Portsmouth,    in    Virginia,    and    is    ignorant   of   the  laws   of   North 

1.  The  matter  to  be  supplied  within         3.  This  affidavit  was  held  sufficient. 

[  ]  will  not  be  found  in  the  reported  case.         4.  The  matter  enclosed  by  and  to  be 

2.  See,  generally,  supra,  note  i,  p.  supplied  within  []  will  not  be  found  ia 
670.  the  reported  case. 
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Carolina,  and  was  not  informed  of  her  rights  in  the  action  until 
recently. 

5.  That  from  dealing  with  .S.  M.  Barbee,  while  at  Chapel  Hill,  she 
has  reason  to  believe  that  said  Barbee,  at  the  time  of  his  purchase, 
knew  the  house  and  lot  in  Chapel  Hill  to  be  her  property,  and  that 
the  debt  on  which  judgment  was  obtained  by  Benton  t/tley,  to  be  due 
and  owing  by  Osmond  Peters.  That  sHe  remembers  to  have  told  Mr. 
Barbee,  in  the  latter  part  of  the  year  i867,  that  the  said  house  and 
lot  in  Chapel  Hill  was  her  property,  free  from  the  control  or  the 
debts  of  her  husband  in  any  way. 

Fredena  C.  H.  Peters. 

[{Jurat  as  in  Form  No.  8805. ^y 

Form  No.  20309.' 
(Precedent  in  Baker  v.  Irvine,  61  S.  Car.  117.) 

H Title  of  court  and  cause  as  in  Form  No.  69S2.y\^ 

State  of  South  Carolina,  county  of  Greenville. 

Personally  comes  W.  H.  Irvine,  who,  upon  oath,  says  that  he  is 
the  defendant  in  the  above  entitled  cause;  that  the  defendant  was 
sued  in  the  said  case  before  G.  W.  Nicholls,  Esq.,  magistrate,  for 
damages,  the  plaintiffs  alleging  that  the  defendant  wrongfully  took 
from  their  possession  certain  property  mentioned  in  the  said  com- 
plaint; that  at  the  time  the  said  action  was  instituted,  as  well  as  now, 
this  defendant  was  a  resident  of  the  city  of  Greenville,  township  of 
Greenville,  county  and  state  aforesaid;  that  at  the  time  the  said 
action  was  instituted  and  judgment  rendered,  the  said  G.  W. 
Nicholls,  Esq.,  the  magistrate  who  rendered  the  said  judgment, 
was  a  resident  of  Bates  township,  county  and  state  aforesaid,  and  was 
magistrate  ior  Bates  and  Paris  Mountain  townships;  that  the  premises 
where  the  alleged  unlawful  seizure  of  their  property  took  place  was 
and  still  is  situated  in  Greenville  township,  county  and  state  afore- 
said; the  alleged  property  seized  was  also  situated  in  the  said  town- 
ship, and  the  distress  for  rent  out  of  which  this  action  grew  was  issued 
as  against  the  property  located  upon  the  said 'premises;  that  the 
acts  out  of  which  plaintiffs'  alleged  cause  of  action  arose  were  all 
performed  in  Greenville  township,  county  and  state  aforesaid;  and 
this  deponent  alleges  that  plaintiffs'  cause  of  action,  if  any,  also 
arose  in  the  said  township. 

[{Signature  and  jurat  as  in  Form  No.  8805. y^ 

IV.  AFFIDAVIT  RESISTING  APPLICATION.^ 

1.  The  matter  to  be  supplied  within  in  support  of  the  motion.  Francis  v, 
[  ]  will  not  be  found  in  the  reported  Cox,  33  Cal.  323;  McKinley  v.  Tuttle, 
case.  34  Cal.  235;  Douglass  v.  Todd,  96  Cal. 

2.  See,  generally,  supra,  note  i,  p.  655;  Truby  z/.  Case,  41  111.  App.  153; 
670-  Lake  v.  Jones,  49   Ind.   297;   Buck   v. 

3.  Affidavit  Resisting  Application. —  Havens,  40  Ind.  221;  Bristor  w.  Galvin, 
Where  an  application  is  made  to  open  62  111.  352;  Schofield  v.  Starnes,  5  Ind. 
or  vacate  a  judgment,  counter  affidavits  App.  457;  Nord  z/.  Marty,  56  Ind.  531; 
may  be  filed  to  contradict  the  affidavit  Rogers  v.  Overton,  87  Ind.  410;  Stover 
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Form  No.  20310.' 
(Precedent  in  Sang  v.  Lee,  20  Neb.  671,) 

[(  Title  of  court  and  cause,  and  venue, yi^ 

IV.  H.  Afunger,  being  duly  sworn,  on  his  oath  says  that  he  is 
attorney  for  the  plaintiff  in  this  action;  that  he  received  from  plain- 
tiff the  claim  sued  on  in  this  action  on  or  about  the  first  day  of 
April,  i8<9^;  that  he  at  once  notified  defendant  of  the  fact,  and  was 
informed  by  defendant  that  he  was  entitled  to  the  credit  of  $506.73 
which  he  claims  in  his  answer,  and  asked  for  the  account  that  he 
might  look  over  and  see  if  such  credit  had  been  given.  Affiant  then 
and  there  gave  to  the  defendant  an  itemized  account  as  attached  to 
plaintiff's  petition,  commencing  with  the  item  — 

"  iS79.  To  amount  account  rendered,  %515.16," 
and  all  subsequent  items,  which  affiant  gave  to  defendant  for  examina- 
tion; and  afterwards,  at  the  request  of  said  defendant,  affiant  obtained 
and  gave  to  defendant  for  inspection  the  full  itemized  account  which 
is  attached  to  plaintiff's  petition;  and  afterwards,  at  the  request  of 
affiant,  defendant  gave  affiant  for  inspection  an  itemized  account  of 
his  said  claim  of  $506.73.  Affiant  did  inform  defendant  that  he  would 
urge  upon  plaintiff  to  settle  with  defendant  said  cause,  and  inform 
defendant;  that  if  said  Hinman  and  Max^<ell  understood  the  facts 
as  he,  defendant,  stated  them,  he,  affiant,  thought  the  matter  could 
be  settled;  but  affiant  says  upon  informing  plaintiff  of  the  claim  of 
defendant,  plaintiff  denied  the  said  claim,  and  the  said  Fried  also 
denied  the  same,  or  that  he  had  not  agreed  that  the  firm  of  H.  J. 
Lee  (5r*  Co.  would  pay  or  credit  the  said  E.  M.  Maxwell  ds'  Co.  for 
their  claim  against  the  Union  Barbed  Wire  Co.,  or  any  part  thereof, 
of  all  which  affiant  informed  defendant  before  the  bringing  of  this 
action;  and  affiant  says  that  he,  affiant,  did  see  the  said  Hinman 
about  said  matters,  and  was  informed  by  said  Hinman  in  substance 
that  he  could  not  recollect  anything  about  the  matter  and  knew 
nothing  about  the  transaction;  and  affiant  further  says  that  after 
seeing  the  said  Hinman,  affiant,  on  or  about  the  25th  day  of  March 
last,  and  before  the  bringing  of  this  action,  wrote  to  defendant  in 
substance  of  what  Hinman  said,  and  that  he,  affiant,  had  positive 
instructions  to  commence  suit  unless  the  matter  was  settled  up,  and 
that  the  suit  must  be  commenced  by  the  following  Saturday,  March 
28,  iS85y  to  get  it  into  the  next  term  of  this  court,  and  that  if 

V.   Hough.  47  Neb.   789;  Mosseaux  v.  La    Nicca,    75    Iowa    705;    Gideon    v. 

Brigham,   19  Vt.  457;  Hill  v.   Crump,  Dwyer,  (Supreme  Ct.  Spec.  T.)  17  Misc. 

24  Ind.  291.  (N.    Y.)    233;    Hanford   v.    McNair,    2 

But  such  affidavit  cannot  be  filed  for  Wend.   (N.   Y.)  286;  Catlin  v.   Latson, 

the  purpose  of  controverting  the  affida-  (Supreme    Ct.    Spec.    T.)  4   Abb.    Pr. 

vit  of  merits.     Francis  v.  Cox,  33  Cal.  (N.  Y.)  248;  Hill  v.   Lacrosse,   etc.,   R. 

323;  Gracier  7/.  Weir,  45  Cal.  "53;  Doug-  Co.,    ii   Wis.    214;    Montreal    Bank  v. 

lass  V.  Todd,  96  Cal.  655;  Dionne   v.  Harrison,  4  Ont.  Pr.  331;  Woosler  Coal 

Matzenbaugh,  49  111.   App.   527;  Lake  Co.  v.  Nelson,  4  Ont.  Pr.  343. 

V.  Jones,   49  Ind.  297;  Hill  v.  Crump,  1.  See,   generally,   supra,  note  3,   p. 

24  Ind.  291;  Buck  v.  Havens,  40  Ind.  680. 

221;  Dobbins  v.  McNamara,   113   Ind.  2.  The  matter  to  be  supplied  within 

54;  Beatty   v.   O'Connor,   106  Ind.   81;  [  ]  will   not  be  found  in  the  reported 

Nord  V.  Marty,  56  Ind.   531;  Joerns  v.  case. 
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defendant  wished  to  settle  the  matter  without  suit  it  must  be  done 
by  that  time;  to  which  letter  defendant  answered  under  date  of 
March  27th,  iS85,  as  follows:  *'  I  am  surprised  at  what  you  state  about 
Hinmans  remembrance  of  barb  wire  business,  and  feel  that  he  will 
talk  different  when  he  begins  to  refresh  his  memory.  I  will  not  be 
able  to  get  down  until  evening,  as  Saturday  is  our  busy  day  during 
the  week."  And  affiant  says  that  not  seeing  the  defendant,  he, 
affiant,  commenced  the  suit  by  filing  the  petition  and  having  sum- 
mons issued  Saturday  evening,  the  28th  of  March,  i885;  that  some 
time  afterwards,  and  before  the  term  of  court,  defendant  called  into 
affiant's  office  and  asked  if  we  had  heard  from  Maxwell,  and  was 
informed  that  affiant  had  not,  and  defendant  then  at  that  time  asked 
for  and  took  his  itemized  account  for  his  said  claim  of  $506.73, 
which  was  then  in  affiant's  possession,  and  which  conversation  was 
the  last  affiant  had  with  defendant  about  the  matter  until  after  the 
default  and  proof  of  claim  was  made.  And  affiant  says  that  all  of 
the  conversations  referred  to  by  defendant  as  having  had  with 
affiant  were  before  the  bringing  of  this  action,  except  the  one  con- 
versation at  the  time  defendant  called  for  and  obtained  his  itemized 
account;  and  affiant  says  he  told  defendant  before  bringing  suit  that 
he,  affiant,  had  done  all  he  could  do  to  have  the  matter  adjusted, 
but  that  plaintiff  and  C.  A.  Fried  each  denied  said  claim  of  defend- 
ant was  chargeable  to  said  plaintiff  or  said  firm  of  H.  J .  Lee  6^  Co., 
and  that  on  the  15th  day  oi  June,  iS85,  affiant  took  the  default  and 
proved  up  said  claim,  and  judgment  was  rendered  in  favor  of  plain- 
tiff on  said  15th  day  oi  June,  iS85,  but  not  entered  on  the  journal. 
[(^Signature  and  jurat  as  in  Form  No.  8805.')y- 

V.  Bond  to  Open  judgment  by  default. 

Form  No.  2  o  3 1 1 . 

Know  all  men  by  these  presents,  that  John  Doe,  of  the  city  of 
Madison,  in  the  county  of  Dane  and  state  of  Wisconsin,  as  principal, 
and  Samnel  Short  and  William  West,  both  of  said  city,  as  sureties,  are 
held  and  firmly  bound  unto  Richard  Roe,  of  said  city  of  Madison,  in 
the  sum  of  two  hundred  dollars,  lawful  money  of  the  United  States, 
to  be  paid  to  the  said  Richard  Roe,  or  his  certain  attorney,  heirs, 
executors,  administrators  or  assigns;  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  adminis- 
trators and  assigns  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  tetith  day  ol  June,  i899. 

The  conditions  of  said  obligation  are  such  that  whereas  Richard 
Roe  did,  on  the  ^rst  day  of  April,  iS99,  commence  an  action  by  attach- 
ment in  Justice  Court  against  szxdi  John  Doe  before  Abraham  Kent, 
justice  of  the  peace  of  the  county  oi  Dane,  and  did  by  virtue  thereof 
seize  certain  property  belonging  to  %2\^  John  Doe,  d^xidk  did,  on  the 
first  day  of  May,  \W9,  duly  recover  judgment  thereon  against  said 
John  Doe  for  the  sum  of  one  hundred  dollars  damages,  and  three  dol- 

1.  The  matter  to  be  supplied  within  [  1  will  not  be  found  in  the  reported  case. 
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lars  costs;  and  the  said  _/<?//«  Doe  not  having  appeared  therein,  nor 
been  served  with  process,  except  as  provided  by  section  3712  of  the 
Wisconsin  statute. 

Now,  therefore,  if  the  %^xd,  John  Doe  shall,  within  one  year  from  the 
rendition  of  such  judgment,  appear  and  disprove  the  debt  or  dam- 
ages adjudged  against  him,  or  any  part  thereof,  the  plaintiff  will 
refund  the  whole  or  such  part  thereof  as  may  be  found  not  justly 
due  on  a  review  of  the  case. 

Sealed  and  delivered  in  presence  \  John  Doe.  (seal) 

o{  John  Jones.  >•  Samuel  Short,      (seal) 

Charles  Smith.  )  William  West,     (seal) 

VI.  Order  to  Show  cause  why  judgment  should  not 
BE  vacated.! 

Form  No.  2031  2. 

(Precedent  in  Sharp  v.  New  York,  (Supreme  Ct.)  9  Abb.  Pr.  (N.  Y.)  246,  note.) 

\{Commencement  as  in  Form  No.  6957.)]^ 

On  the  pleadings  in  this  cause,  the  order  to  refer  and  the  papers 
on  which  the  motion  to  refer  was  founded,  on  the  judgment-roll, 
filed  therein,  and  the  report  and  finding  of  the  referee  on  the  affida- 
vits and  papers  hereunto  annexed,  and  on  such  other  affidavits  and 
papers  as  may  be  served  upon  the  plaintiff's  attorneys  within  two 
days  prior  to  the  time  of  hearing  herein  mentioned,  let  the  plaintiff 
and  his  said  attorneys  show  cause  before  one  of  the  justices  of  this 
court,  at  chambers,  on  {stating  time),  at  {stating place),  why  the  judg- 
ment entered  in  this  action  should  not  be  set  aside  and  vacated,  why 
the  order  of  reference  therein  should  not  be  set  aside,  why  the 
defendants  therein  should  not  be  permitted  to  file  a  further  or 
amended  answer  to  the  complaint  in  this  action,  and  why  the  issues 
joined  in  the  said  action  should  not  be  tried  by  a  jury,  or  for  such  other 
or  further  order  as  the  said  court  may  deem  meet. 

And  in  the  meantime,  and  until  the  hearing  and  determination  of 
the  motion  under  this  order,  let  all  proceedings  upon  the  execution 
issued  upon  the  said  judgment  be  stayed. 

[(^Signature  as  in  Form  No.  6957.  y\^ 

Form  No.  20313. 

(Precedent  in  Lowber  v.  New  York,  (Supreme  Ct.  Spec.  T.)  5  Abb.  Pr. 

(N.  Y.)  328.) 

^Commencement  as  in  Form  No.  6957. y\^ 

On  the  annexed  affidavits,  let  all  further  proceedings  be  stayed 
under  the  execution  issued  in  the  above  cause  until  further  order  of 
this  court;  and  on  motion  of  Whiting  6^  Clark,  attorneys  of  this 
court,  on  behalf  of  Azariah  C.  Flagg,  comptroller  of  said  city,  who 
is  a  citizen  and  taxpayer  of  said  city  (the  counsel  to  the  corporation 

1.  Beqoisites    of    Order,    Generally. —        2.  The  matter  to  be  supplied  within 
For  the  formal  parts  of  an  order  in  a     [  ]  will  not  be  found  in  the  reported 
particular    jurisdiction    see     the    title     case. 
Orders,  vol.  13,  p.  356. 
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having  declined  further  to  interfere  in  the  case  on  behalf  of  the 
defendants),  it  is  further  ordered  that  they  have  leave  to  prepare 
such  further  papers  in  this  case  as  they  may  deem  necessary;  and 
upon  the  annexed  affidavits,  and  such  as  they  may  serve  upon  the 
plaintiff  or  his  attorney  within  five  days  after  the  making  of  this 
order,  let  the  plaintiff  show  cause  before  this  court,  at  a  special  term 
thereof  to  be  held  in  the  said  city  of  New  York  on  the  11th  day  of 
September  next,  at  the  opening  of  the  court  on  that  day,  why  the 
judgment  in  this  cause  and  execution  issued  thereon  should  not  be 
set  aside,  and  the  defendants  let  in  to  a  further  defense  in  said  cause, 
and  to  amend  their  answer  therein  as  they  shall  be  advised,  upon 
such  terms  or  conditions  as  the  court  may  deem  proper  to  impose. 
And  let  a  copy  of  these  papers,  and  such  others  as  may  be  served 
upon  the  plaintiff,  be  also  served  upon  Richard Busteed,  Esq.,  the 
attorney  and  counsel  to  the  defendants;  and  let  the  said  attorney 
and  counsel  show  cause,  before  this  court,  at  the  same  time  and 
place  above  mentioned,  why  leave  should  not  be  given  by  this  court 
to  said  Whitney  6^  Clark  to  appear  for  the  future  in  said  cause,  and 
act  therein  as  attorneys  and  counselors  for  the  defendants,  either  in 
their  own  name  or  in  the  name  of  the  said  Richard  Busteed. 

C.  A.  Peabody. 

VII.  JUDGMENT,  Order  or  Decree. 
1.  Denying  Application  to  Vacate  Judgment  or  Decree. 

Form  No.  20314. 

In  Chancery  of  New  Jersey. 


Between 


On  Bill,  etc. 

Order  that  Motion  be  denied 

and  petition  dismissed  with 

Costs. 


Isaac  I.  Van  Der  Beck,  complainant, 

and 
George  C.  Perry  et  als.,  defendants. 

George  C.  Perry,  one  of  the  defendants  in  this  suit,  having  given 
notice  of  a  motion  before  the  chancellor  for  an  order  opening  the 
final  decree  in  the  above  entitled  cause  and  with  leave  to  said  George 
C.  Perry  to  answer  to  the  bill  of  complaint  therein;  and  said  motion 
not  having  beea  heard  on  the  y^rx/ day  therein  named,  but  having 
been  continued  for  several  weeks  by  adjournment  and  counsel  on 
several  occasions  attended  before  the  chancellor  for  the  purpose  of 
arguing  said  motion  without  being  able  to  be  heard,  and  pending 
said  motion  said  George  C.  Perry  having  filed  his  petition  in  said 
cause  praying  that  he  be  permitted  to  file  answer  to  said  bill  of  com- 
plaint and  for  that  purpose  that  the  interlocutory  and  final  decree  in 
said  suit  be  opened. 

And  argument  having  been  had  and  the  chancellor  having  duly 
considered  of  the  matter. 

It  is,  on  this  tenth  da.y  oi  June,  eighteen  hundred  and  seventy-ei^ht, 
on  motion  of  Muirheid  &>  McGee,  complainant  solicitors,  ordered 
that  said  motion  be  denied  and  said  petition  dismissed,  and  that  the 
complainant  have  his  costs  of  both  to  be  taxed. 

John  Marshall,  Chancellor. 
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Form  No.  20315. 

(Precedent  in  Ex  p.  Hill,  55  S.  Car.  448.)' 

\(^Title  cf  court  and  cause  as  in  Form  No.  5932.')^ 

This  is  a  motion  to  open  up  the  judgment  in  the  above  stated  case. 
The  parties  seeking  to  accomplish  said  end  rely  upon  three  grounds: 
First,  that  W.  E.  Hill  was  never  properly  before  the  court  in  said 
action.  Second,  that  W.  P.  Hill  was  never  properly  before  the  court  in 
said  cause.  Third,  that  the  order  passed  by  Judge  IViiherspoon,  requir- 
ing the  plaintiff  to  give  security  for  costs,  was  never  complied  with,  and, 
therefore.  Judge  Hudson  was  without  jurisdiction  to  pass  the  decree 
in  said  cause,  of  date  October  2d,  \W1.  As  to  the  first  ground,  I  do 
not  think  that  the  facts  will  warrant  me  in  holding  that  W.  E.  Hill 
was  not  made  a  party  to  the  cause.  It  appears  that  Mr.  W.  W.  Ken- 
nedy., a.  reputable  attorney,  answered  for  him,  and  it  has  not  been 
made  to  appear  to  my  satisfaction  that  he  did  not  have  authority  so 
to  do.  I  incline  to  the  opinion,  from  the  facts  before  me,  that  in 
any  event  IV.  E.  Hill  knew  that  he  was  bei^g  represented  by  said 
attorney,  and  of  the  pendency  of  said  action,  and  he  did  not  raise 
any  objections.  As  to  the  second  ground  of  attack,  the  proof  satis- 
fies me  that  H^.  W.  Kennedy  had  authority  to  represent  W.  P.  Hill, 
and  that  said  Hill  knew  that  he  claimed  to  represent  him,  and  also 
that  the  action  was  pending,  and  that  he  did  not  object.  As  to  the 
third  ground,  it  appears  that  the  order  requiring  the  plaintiff  to  give 
security  for  costs  was  passed  at  the  instance  of  the  clients  of  Messrs. 
H.  V.  Simpson  and  N.  B.  Dial.  That  the  said  parties,  through  their 
attorneys,  waived  their  right  to  have  plaintiff  comply  with  this  order. 
This  I  hold  they  had  a  perfect  right  to  do.  It  is,  therefore,  ordered 
that  the  motion  to  open  up  judgment  therein  be  and  the  same  is 
hereby  refused. 

Form  No.  203x6. 

(Precedent  in  Graveley  v.  Graveley,  84  Va.  149.) 

\(^Title  of  cause. )\^ 

This  cause  came  on  this  1st  day  of  March,  1S86,  to  be  heard  upon 
the  motion  of  the  defendant,  P.  B.  Graveley,  by  counsel,  of  which 
motion  due  notice  was  given,  to  reverse  the  decree  entered  in  said 
cause  at  the  December  term,  i8^5,  for  errors  apparent  upon  the 
record  for  which  an  appellate  court  might  reverse  said  decree,  and 
was  argued  by  counsel.  On  consideration  whereof,  the  court 
adjudge,  order  and  decree  that  the  said  motion  of  the  said  defend- 
ant be  overruled  and  dismissed  at  the  costs  of  said  defendant. 

2.  Vacating  Judgment  op  Decree.^ 

1.  This  order  was  affirmed.  "  It  is  therefore  decreed  that  the  de- 

2.  The  matter  to  be  supplied  within  cree  entered  in  this  court  Z>^f<'/«(J^r /^M, 
[  ]  will  not  be  found  in  the  reported  187.^,  in  the  cause  wherein  said  Eliza- 
case.  beth  Haas  was    complainant,    and    the 

3.  Precedents.  —  In  Chicago  Bldg.  cross  bills  described,  and  the  order 
Soc.  V.  Haas,  iii  111.  179,  the  ordering  modifying  said  decree  entered  in  this 
part  is  as  follows:  court  September  18,  iSy6;  the  sale  made 
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to  said  society  October  17 th,  i8y6,  by 
the  master,  of  said  lots  2  and  7  and  the 
report  of  such  sale,  filed  in  this  court 
October  21,  1876;  the  order  confirming 
such  report,  November  23,  1876;  the 
order  of  Decembe?  12,  1876,  appointing 
a  receiver,  and  the  order  of  December 
2j,  i8y6,  confirming  such  appointment, 
and  the  other  orders  and  proceedings 
under  and  by  virtue  of  said  decree,  or 
consequent  thereon,  made  either  be- 
fore or  since  the  bill  in  this  cause  was 
filed,  be  and  the  same  are  hereby  an- 
nulled, set  aside  and  for  naught  es- 
teemed; and  it  is  ordered  that  such 
further  proceedings  be  had  in  said 
cause  wherein  said  decree  was  ren- 
dered upon  said  original  bill  filed  by 
said  Elizabeth  Haas,  and  the  cross  bill 
and  the  supplemental  cross  bill  filed 
by  said  building  society,  and  upon  the 
matters  of  supplement  contained  in  the 
original  and  supplemental  bills  filed  in 
this  cause  by  said  Elizabeth  Haas  and 
Valentine  Haas,  as  to  justice  shall  ap- 
pertain. And  thereupon  it  is  ordered, 
that  the  said  stipulation  filed  November 
24,  i8y4,  be  and  the  same  is  hereby 
stricken  from  the  files  of  the  court,  as 
given  without  authority,  and  a  fraud 
upon  the  said  Elizabeth  Haas  and  Fal- 
entine  Haas.  And  it  appearing  that 
the  said  society  is  in  possession  of  the 
land  described  in  said  bills,  and  that 
until  the  matter  of  the  state  of  the  ac- 
count between  said  society  and  said 
Elizabeth  Haas  is  taken,  the  possession 
of  said  society  of  said  land  and  said 
premises  should  not  be  disturbed.  It 
is  therefore  further  ordered,  that  said 
reports  of  the  master  in  chancery, 
George  Willard,  be  and  the  same  are 
hereby  set  aside  and  vacated,  and  that 
the  taking  of  the  account  in  the  premi- 
ses between  the  said  building  society 
and  the  said  Elizabeth  Haas  on  just 
and  equitable  principles  from  the  com- 
mencement of  their  dealings  down  to 
the  present  time,  should  be  referred  to  a 
master  in  chancery  of  this  court.  It  is 
ordered  that  it  be  referred  to  Horatio 
L.  IVaite,  one  of  the  masters,  to  take 
and  state  said  account;  that  in  taking 
said  account  the  master  allow  the  said 
liuilding  society  all  sums  of  money 
loaned  by  it  to  said  Elizabeth  Haas,  and 
all  advances  made  by  it  to  purchase 
encumbrances  with  interest  thereon  at 
six  per  cent,  per  annum,  and  for  all 
other  proper  charges,  and  for  taxes, 
and  for  tax  liens,  tax  deeds  and  in- 
surance,   and    interest    thereon;    and 


that  he  charge  it  with  all  payments 
made  by  her  to  it,  all  rents,  issues  and 
profits  of  the  real  estate  which  it  has 
received  or  by  the  use  of  ordinary  dili- 
gence it  might  have  received,  making 
rests  for  rents  in  said  account,  every 
six  months,  and  following  the  rule 
adopted  for  calculating  interest  on  par- 
tial payment." 

This  decree  was  affirmed. 

In  Calvert  v.  Williams,  10  Md.  490, 
this  judgment  was  affirmed: 

"It  is  thereupon,  this  24th  day  of 
July,  i8jj,  adjudged,  ordered  and  de- 
creed that  the  decree  of  April  ijth, 
iSj/,  and  the  subsequent  decrees  of 
May  jist,  i8jj>,  a.nd.  July  28th,  iSjj',  be, 
and  they  are  hereby,  opened  and  re- 
scinded, and  the  petitioner  is  hereby 
authorized  and  permitted  to  file  an  an- 
swer to  the  original  bill,  and  to  take  any 
testimony  in  reference  to  the  charges 
against  him  or  his  defense,  to  the  end 
that  the  said  petitioner  may  account 
fully,  fairly  and  equitably  for  the 
estate,  real  and  personal,  of  Thomas 
Cramphin,  deceased,  formerly  under  his 
care  and  management.  It  is  further 
adjudged,  ordered  and  decreed  that 
the  said  petitioner  shall  pay  to  the 
complainant  all  the  costs  of  this  suit 
incurred  by  him  up  to  the  present  time, 
and  shall  not  plead  limitations  or  lapse 
of  time,  or  any  dilatory  plea,  or  make 
any  defense  not  applying  exclusively 
to  the  merits  ot  this  case;  and  that  he 
shall  file  his  answer  or  plea  on  or  before 
the  Jirst  day  of  September  next,  and  his 
testimony  shall  be  taken  and  returned 
to  this  court  on  or  before  the  first  day 
of  November  next,  unless  the  time  shall 
be  further  extended  by  order  of  this 
court,  and  the  case  stand  for  hearing  at 
the  next  November  term,  unless  the 
time  shall  be  extended  by  further  order. 
It  is  further  adjudged,  ordered  and  de- 
creed that  the  complainant  shall  have 
the  benefit  of  all  the  testimony  taken 
heretofore  by  him  in  any  form,  and  of 
all  the  papers  heretofore  filed  or  ex- 
hibited by  him  as  evidence,  in  so  far  as 
the  same  would  be  legal  evidence  in 
the  cause  if  filed  regularly  or  returned 
in  the  proper  manner.  It  is  further 
adjudged  and  ordered  that  the  convey- 
ance executed  and  filed  under  the  order 
oi  August  2jth,  i^^4,  shall  stand  as  if 
required  also  by  this  order,  and  that  no 
alienation  of  the  property  therein  in- 
cluded shall  be  made  by  the  grantors 
or  grantee  in  said  deed;  and  the  said 
Williams  is  hereby  prohibited  and  en- 
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Form  No.  20317. 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1649,  No.  116. )« 

{^Title  of  cause  as  in  Form  No.  5909.) 

On  the  third  ddij  oi  May,  i894,  came  the  said  defendant  and  made 
application,  for  cause  shown,  to  have  said  judgment  by  default  set 
aside,  and  for  a  new  trial;  and  said  cause  being  adjudged  sufficient, 
it  is  ordered  that  said  judgment  be  set  aside  and  a  new  trial  granted, 
on  condition  that  said  defendant  pay  all  costs  up  to  this  time;  which 


joined  from  alienating  any  part  of  any 
property  in  his  possession." 

In  Hackettstown  Nat.  Bank  p.  Ming, 
52  N.  J.  Eq.  156,  the  following  order  is 
set  out: 

"  It  appearing  to  the  court  that  judg- 
ment by  default  was  entered  in  this  case 
against  all  of  the  defendants  therein, 
and  that  Louisa  K.  Ming,  one  of  said 
defendants,  has  a  real  defense  to  the 
action,  it  is  thereupon  ordered  that  said 
judgment,  as  to  the  said  Louisa  M. 
King,  be  opened,  and  she  be  let  in  to 
plead;  and  it  is  further  ordered  that  the 
lien  acquired  by  such  judgment  and  by 
the  execution  thereon  shall  remain  as 
security  for  the  satisfaction  of  any  judg- 
ment the  said  plaintiff  may  recover 
against  said  Louisa  K.  Ming  in  said 
action." 

In  Lees  v.  Freeman,  19  Utah  483,  the 
order  was  as  follows: 

"  That  the  actual  findings  of  this  court 
after  the  trial,  and  as  announced  from 
the  bench,  were  in  favor  of  the  de- 
fendant, /.  E.  Freeman,  no  cause  of 
action.  That  the  court  inadvertently, 
and  without  the  knowledge  or  consent 
of  the  defendant  petitioner,  and  against 
the  well  known  and  avowed  findings  of 
the  court,  signed  findings  and  decree 
whereby  judgment  was  erroneously  and 
unjustly  rendered  against  /.  E.  Free- 
man,  defendant  and  petitioner,  when  in 
truth  and  in  fact  and  justice  the  find- 
ings and  judgment  and  decree  should 
have  been  in  favor  of  said  defendant 
and  petitioner,  /.  E.  Freeman,  no  cause 
of  action. 

That  no  notice  of  signing  said  find- 
ings and  decree  was  served  on  said 
petitioner  defendant,  or  on  his  counsel, 
until  after  filing  his  petition  for  modify- 
ing the  said  judgment. 

As  conclusions  of  law  the  court  finds 
that  the  said  findings  and  decree  signed 
on  the  12th  day  oijuly,  1897,  and  filed 
August  J",  1897,  should  be  so  modified 
that  the  same  should  show  no  cause  of 
action  against  the  said  petitioner  de- 
fendant, /.   E.  Freeman,  and  that  the 


judgment  against/.  /.  Freeman  should 
stand. 

It  is  therefore  ordered,  adjudged  and 
decreed  that  the  findings  and  decree 
of  this  court  made  in  this  case,  and 
signed  on  the  12th  day  oijuly,  1897, 
and  filed  on  the  ^th  day  of  August, 
1897,  be  and  the  same  are  hereby  so 
modified  and  vacated  that  the  same 
shall  show  no  cause  of  action  against 
the  said  defendant,  /.  E.  Freeman,  and 
the  said  defendant,  /.  E.  Freeman,  is 
hereby  entirely  released  from  said  judg- 
ment and  all  its  obligations;  and  that 
the  said  plaintiff  pay  the  costs  of  this 
proceeding,  taxed  at  two  dollars  and 
fifty  cents. 

Done  in  open  court  this  12th  day  of 
September,  \%g8. 

Warren  N.  Dusenberry,  Judge." 

This  order  was  set  aside  because  the 
proceedings  were  not  commenced  at 
the  term  of  the  court  during  which  the 
original  judgment  was  entered. 

In  Freeland  v.  Williams,  131  U.  S. 
410,  this  order  was  held  sufficient: 

"  It  is  therefore  considered  by  the 
court  that  the  judgment  in  the  bill 
mentioned  in  favor  of  the  defendant, 
against  the  plaintiff,  described  as  a 
judgment  rendered  by  the  Circuit  Q,ovlx\. 
of  Preston  county,  on  22d  day  of 
December,  1865",  for  %iiio,  with  interest 
thereon  from  the  4th  day  oi  January, 
J&64,  and  the  costs,  is  void,  and  that 
the  defendant  be  perpetually  enjoined 
and  restrained  from  the  enforcement 
and  collection  of  the  same  and  every 
part  thereof,  and  that  the  defendant  do 
pay  to  the  plaintiff  his  costs  herein." 

1.  Setting  Aside  Default. — Judgment 
of  dismissal  for  want  of  prosecution 
or  judgment  by  default  may  be  set 
aside  by  the  justice  at  any  time  within 
ten  days  after  being  rendered,  if  the 
party  applying  therefor  can  show  a 
satisfactory  excuse  for  his  default  and 
a  meritorious  cause  of  action  or  a 
meritorious  defense.  Sand.  &  H.  Dig. 
Ark.  (1894),  §  4366. 


687 


Volume  18. 


203 1 7.    VAC  A  TING,  OPENING  AND  AMENDING  203 1 9. 

is  done  accordingly,  and  the  second  &d.y  oi  June,  iS94,  is  set  for  such 
new  trial  ;i  and  thereupon,  on  the  same  day,  notice  2  of  said  new  trial 
issued  to  said  plaintiff,  directed  to  H.  J.  Galpin,  constable. 

Form  No.  20318. 

(Precedent  in  McKinley  v.  Tuttle,  34  Cal.  237.)' 
Carmen  A.  De  McKinley  et  al. 

V. 

Daniel  Tutile  et  al. 

The  order  to  show  cause  why  the  judgment  entered  in  this  action 
against  the  defendants,  Guadaloupe  Castro,  Simeon  Castro  dsvA  Joaquin 
Castro,  should  not  be  vacated  and  set  aside,  having  been  submitted 
upon  the  affidavits  of  W.  H.  L.  Barnes,  Guadaloupe  Castro  and  W.  H. 
Patterson  diwd  Joseph  Phelan.  And  it  appearing  to  me  from  the  said 
affidavits  that  the  said  defendants  have  a  meritorious  defense  to  the 
action;  and  that  the  trial  was  had,  and  judgment  taken  against  them 
in  their  absence,  and  the  absence  of  the  said  W.  H.  L.  Barnes,  their 
attorney;  and  that  this  absence  was  caused  by  a  mutual  and  honest 
mistake  on  the  part  of  both  of  them  as  to  the  retainer  of  the  said 
Barnes  as  attorney  for  them  in  the  action;  and  that  neither  of  them 
knew  of  the  trial  of  the  action  or  the  rendition  of  judgment  therein 
until  after  the  adjournment  of  the  term  of  the  court  at  which  the 
trial  was  had,  and  the  judgment  against  the  defendants  rendered. 
Therefore  it  is  ordered  that  the  judgment  herein  be  set  aside  and 
vacated  upon  the  payment  to  plaintiff's  attorney  of  all  the  costs 
taxed  in  the  case  against  the  said  defendants  within  yft/^  days  after 
notice  of  this  order  to  the  defendants  or  their  attorney,  W.  IV.  Crane, 
Esq.;  and  upon  the  further  condition  that  th«  defendants  shall  go  to 
trial  of  the  cause  at  the  next  term  of  the  court  in  Santa  Cruz  county. 

Dated  March  25th,  i867. 

S.  B.  McKee,  Dtst.  Judge. 

Form  No.  20319. 

(Precedent  in  Lantis  v.  Davidson,  60  Kan.  392.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  11853. ) 

And  now  on  this  sixth  day  oi  June,  iS98,  comes  the  said  plaintiff,  by 
Jeremiah  Mason,  his  attorney,  and  the  said  defendant,  by  Joseph  Story, 
his  attorney,  and  thereupon  this  cause  comes  on  for  trial  upon  the 
petition  and  answer  herein  and  the  evidence,  and  the  said  parties  in 
open  court  and  with  the  consent  of  the  court  waive  a  jury  herein 
and  submit  this  cause  to  the  court,  and  the  court  after  hearing  the 
evidence  finds:]* 

First.  That  the  judgment  set  out  and  described  in  plaintiff's 
petition,  being  the  judgment  or  pretended  judgment  obtained  in  the 

1.  New  Day  for  Trial.  —  Where  judg-     must  be  given  to  the  opposite  party, 
ment   by  default  is   set   aside,  a  new     Sand.  &  H.  Dig.  Ark.  (1894),  §  4366. 
day  shall  be  fixed  for  the  trial.     Sand,         8.  This  judgment  was  affirmed. 

&  H.  Dig.  Ark.  (1894),  §  4366.  4.  The  matter  enclosed  by  and  to  be 

2.  Votice.  —  Where  judgment  of  dis-  supplied  within  []  will  not  be  found 
missal  for  want  of  prosecution  or  judg-    in  the  reported  case. 

ment  by  default  is  set  aside,    notice 
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District  Court  of  Kifigman  county,  Kansas,  on  or  about  the 


day  of  October,  i87-9,  in  cause  No.  ^  wherein  Robert  S.  Timtnons  was 
plaintiff  and  Sainuel  E.  Davidson  was  defendant,  was  obtained  fraudu- 
lently; that  at  the  time  of  the  rendition  of  said  pretended  judg- 
ment said  Samuel  E.  Davidson  had  no  personal  notice  or  knowledge 
of  the  pendency  of  said  suit,  neither  was  the  said  Samuel  E.  David- 
son at  the  time  of  the  rendition  of  said  pretended  judgment  of  sound 
mind  and  memory,  nor  was  he  capable  of  understanding  or  compre- 
hending his  rights  and  duties  in  said  action  or  his  relations  thereto, 
and  that  the  judgment  first  obtained  by  said  Timmons  was  afterwards 
vacated  by  the  said  District  Court  of  Kingman  county,  and  a  new 
and  different  judgment  rendered  in  said  cause,  which  said  new  and 
different  judgment  was  rendered  after  this  plaintiff,  Samuel  E.  David- 
son, had  been  sent  to  the  insane  asylum,  and  without  notice  to  him 
or  any  one  representing  him. 

Second.  That  the  pretended  judgment  obtained  in  said  cause  No. 
4  in  the  District  Court  of  Kingman  county,  Kansas,  after  a  consolida- 
tion with  cause  No.  28,  which  said  pretended  judgment  was  of  date 
October  19,  i881,  was  obtained  fraudulently;  that  one  Clark  perpe- 
trated a  fraud  upon  the  said  Samuel  E.  Davidson  in  obtaining  said 
judgment;  that  the  said  S.  E.  Davidson  had  been  adjudged  insane 
in  the  Probate  Court  of  Kifigman  county  and  had  been  sent,  and  was, 
at  the  time  of  the  rendition  of  said  judgment  in  favor  of  said  Clark 
and  against  the  said  Davidson,  in  the  insane  asylum  at  Osawatomie 
under  a  verdict  of  the  jury  and  a  judgment  of  the  Probate  Court  of 
Kingman  county. 

Third.  That  no  guardian  ad  litem  was  ever  appointed  by  the 
District  Court  of  Kingman  county,  or  by  any  court,  to  represent  the 
said  6".  E.  Davidson  in  said  cause  No.  ^  and  that  no  guardian  ad 
litem  appeared  for  or  represented  the  said  Davidson  at  any  stage 
of  the  proceedings  in  said  cause  No.  4  ^^  said  court. 

Fourth.  That  at  the  time  of  Ahe  sale  of  the  lands  described  in 
plaintiff's  petition,  to  wit,  southeast  quarter  of  section  26,  township 
28  south,  of  range  5  west,  upon  the  execution  or  order  of  sale 
issued  out  of  the  District  Court  of  Kingman  county  in  said  cause  No. 
If.,  and  at  the  time  of  the  said  pretended  sale  by  the  sheriff  of  King- 
man county  under  said  pretended  execution  or  order  of  sale  under 
and  by  virtue  of  which  the  defendant  herein,  George  H.  Lantis, 
claims  title,  the  said  Samuel  E.  Davidson  had  been  adjudged  insane 
and  was  in  the  insane  asylum  and  had  not  been  restored  to  sound 
mind  by  any  decree  or  judgment  of  any  court  of  competent  juris- 
diction and  was  not  represented  by  attorney  or  by  a  guardian  ad  litem 
in  any  of  said  proceedings. 

Fifth.  That  said  sale  was  fraudulent  and  null  and  void  and  did  not 
convey  title  to  the  aforesaid  lands  to  the  said  George  H.  Lantis. 

Sixth.  That  the  pretended  sheriff's  sale  of  the  aforesaid  real 
estate  by  the  sheriff  of  Kingman  county,  wherein  and  whereby  said 
sheriff  pretended  to  sell  said  real  estate  upon  an  execution  or  order 
of  sale  issued  out  of  the  District  Court  of  Kingman  county,  in  cause 
No.  J^,  was  fraudulent,  null  and  void;  that  at  the  time  of  said  pre- 
tended sale  said  S.  E.  Davidson  had  been  adjudged  to  be  of  unsound 
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mind  and  was  in  the  insane  asylum,  and  was  not  represented  by 
attorney  or  guardian  ad  litem  or  in  any  wise. 

Seventh.  That  said  pretended  sale  was  made  to  the  defendant 
herein,  George  H.  Lantis,  and  the  sheriff's  deed  to  said  real  estate, 
based  upon  said  sale,  was  made  by  mistake  to  one  Kos  Harris,  an 
attorney  of  record  in  said  case,  when  in  fact  said  sale  was  made 
direct  to  George  H.  Lantis. 

Eighth.  That  said  George  H.  Lantis  had  full  notice  and  knowledge 
of  the  facts  and  circumstances  involved  in  and  surrounding  the 
obtaining  the  aforesaid  judgments  in  favor  of  said  Clark  and  said 
Timmons  and  of  the  relations  of  said  Clark  to  the  said  S.  E.  Davidson. 

Ninth.  That  the  execution  or  order  of  sale,  the  pretended  sale  by 
the  sheriff  and  the  confirmation  thereof  were  each  and  all  irregular, 
null  and  void,  and  did  not  pass  or  convey  title  to  the  above 
described  real  estate  from  Samuel  E.  Davidson  to  George  H.  Lantis. 

Tenth.  That  all  of  the  proceedings,  from  the  commencement  of 
said  action  No.  Jf.  in  said  District  Court  of  Kingman  county  down  to 
and  including  the  making  of  the  sheriff's  deed  by  the  sheriff  of  said 
county  to  the  defendant  George  H.  Lantis,  were  so  greatly  irregular 
and  fraudulent  as  to  render  the  entire  proceedings  therein  null  and 
void. 

It  is  now,  therefore,  adjudged  and  decreed  that  the  said  pretended 
judgments  in  favor  of  the  said  Timmons  and  in  favor  of  the  said 
Clark  in  said  cause  No.  J^.,  being  of  record  on  page  39  of  judgment 
docket  A  in  the  District  Court  of  Kingman  county,  Kansas,  and  of 
date  October  19,  iS81,  be  and  the  same  are  hereby  vacated,  canceled 
and  annulled. 

And  it  is  the  further  judgment  and  decree  of  this  court  that  all 
proceedings  had  in  said  cause  No.  4  after  the  rendition  of  said  pre- 
tended judgment,  including  the  execution  or  order  of  sale  under 
and  by  virtue  of  which  the  real  estate  herein  described  was  sold  and 
the  pretended  sheriff's  sale  of  real  estate,  and  the  sheriff's  deed  made 
in  pursuance  of  said  sale  by  the  sheriff  of  Kingman  county  to  the 
defendant  George  H.  Lantis,  be  and  the  same  are  hereby  canceled, 
vacated  and  annulled  and  held  for  naught,  and  that  the  plaintiff 
Samuel  E.  Davidson  be  let  into  the  full  and  undisputed  possession  of 
the  aforesaid  real  estate. 

Form  No.  20320. 

(Precedent  in  Sperring  v.  Hudson,  37  Kan.  105.) 

U  Title  of  court  and  cause  as  in  Form  No.  11853.)Y 
Now  on  this  6th  day  of  May,  i885,  the  second  day  of  the  May,  iS85, 
term  of  this  court,  comes  the  said  defendant,  JV.  H.  Hudson,  by  his 
attorney,  Z.  Harlan,  and  by  motion  makes  application  to  have  the 
judgment  heretofore,  to  wit,  on  the  4th  day  of  May,  iS82,  and  at  the 
May,  iS83,  term  of  this  court  rendered  and  entered  in  this  action, 
opened,  and  to  be  let  in  to  defend;  and  it  appearing  to  the  court 
that  tkree  years  have  not  yet  elapsed  since  said  judgment  was  ren- 
dered, and  that  the  same  was  rendered  against  the  defendant  without 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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other  service  than  by  publication  in  a  newspaper;  and  it  further 
appearing  to  the  court  here  that  the  said  defendant  has  given  due 
and  legal  notice  to  the  said  plaintiff  of  his  intention  to  make  said 
application  at  this  time;  and  it  further  appearing  to  the  satisfaction 
of  the  court  by  afifidavit  and  otherwise  that  during  the  pendency  of 
this  action  the  said  defendant  had  no  actual  notice  thereof  in  time 
to  appear  in  said  court  and  make  his  defense;  and  the  said  defendant 
having  filed  a  full  answer  to  the  plaintiff's  petition  in  said  action, 
and  it  appearing  from  said  answer  that  the  said  defendant  has  a  just, 
legal,  and  sufficient  defense  to  said  action,  it  is  therefore  ordered 
and  adjudged  by  the  court  that  the  judgment  heretofore,  to  wit,  on 
the  Ji-th  day  of  May,  iS82,  and  at  the  May,  iS82,  term  of  this  court 
rendered  and  entered  herein  in  favor  of  said  plaintiff  and  against 
said  defendant,  be  and  the  same  is  hereby  opened,  and  the  said 
defendant  let  in  to  defend;  and  it  is  further  ordered  that  the  said 
plaintiff  demur  or  reply  to  said  answer  on  or  before  the  23d  day  of 
May,  i885. 

[{Signature  as  in  Form  No.  20318. ')Y 

Form  No.  20321. 

(Precedent  in  Atkins  v.  Atkins,  9  Neb.  197.)* 

[(  Title  of  court  and  cause.  )^ 

This  matter  coming  on  to  be  determined  upon  the  motion  hereto- 
fore first  filed  to  open  the  judgment  herein  appearing  to  have  been 
rendered  and  entered  of  record  because  that  service  was  had  by 
pubhcation  within y^z'*?  years  next  prior  to  the  filing  of  said  motion, 
and  that  defendant  had  no  notice  of  this  proceeding  prior  to  the 
rendition  of  the  decree  herein;  and  also  to  be  determined  upon  the 
motion  of  the  defendant  as  amended  and  enlarged  as  subsequently 
filed;  and  the  court  finds  the  facts  to  be  that  the  defendant  had  no 
notice  or  actual  knowledge  of  the  pending  of  this  suit  in  time  to 
appear  and  defend  thereto,  or  yet  prior  to  the  6th  day  of  November, 
A.  D.  1875,  the  date  of  decree;  but  the  court  further  finds,  as  a  con- 
clusion of  law,  that  section  82  of  the  Code  of  Civil  Procedure  does  not 
apply  to  proceedings  of  divorce,  and  that  the  court  has  no  jurisdiction 
to  open  or  annul  the  decree  upon  that  ground.  *  *  *  The  court 
finds  upon  the  record  that  there  has  never  been  jurisdiction  acquired 
by  the  court  of  the  subject-matter,  or  the  person  or  marriage  status 
of  the  defendant,  to  render  such  decree,  because  of  the  defect  of  an 
aflSdavit  for  service  by  publication  as  well  as  the  insufficient  publica- 
tion notice,  and  publication  of  the  notice,  and  that  no  decree  or 
judgment  in  any  way  concluding  or  affecting  the  rights  of  the 
defendant  has  been  made  with  any  jurisdiction  so  to  do.  And  that 
the  decree  herein  entered  of  record  ought  not  to  be  or  remain  of 
record  or  held  to  be  valid.  And  thereupon  the  motion  of  the 
defendant,  as  amended  and  last  filed,  is  sustained,  and  the  decree 
and  judgment  herein  recorded  and  entered  the  8th  day  of  November, 
A.  D.  1875,  is  annulled,  set  aside  and  ordered  to  be  canceled  and 
held  for  naught. 

1.  The  matter  to  be  supplied  within         2.  This  order  was  affirmed. 
[]  will  not  be  found  in  the  reported  case. 
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Form  No.  20322. 

(Precedent  in  Miller  v.  Rushforth,  4  N,  J.  Eq.  176.) 

U  Title  of  court  and  cause  as  in  Form  No.  12126.)\^ 
This  matter  coming  on  to  be  heard  at  the  state  house,  in  the  city 
of  Trenton,  before  the  chancellor,  in  the  presence  of  A.  O.  Zabriskie, 
of  counsel  with  William  Rushforth,  the  petitioner,  and  J.  D.  Miller,  of 
counsel  with  the  complainant,  and  the  depositions  being  read  and 
the  arguments  of  the  respective  counsel  being  heard  and  considered: 
It  is,  on  this  twentieth  day  of  January,  eighteen  hundred  and  forty- 
two,  ordered,  adjudged  and  decreed  by  the  chancellor  that  the  decree 
heretofore  made  in  this  cause,  bearing  date  tht  fifteenth  day  of  Feb- 
ruary, eighteen  hundred  and  thirty-nine,  be  opened  for  the  purpose 
of  ascertaining  the  amount  of  credits  to  which  the  defendant  William 
Rushforth,  is  entitled,  by  virtue  of  receipts  not  heretofore  allowed, 
and  also  by  virtue  of  the  mortgage  assumed  to  be  paid  by  the  said 
complainant,  and  in  the  said  petition  as  well  as  in  the  complainant's 
bill  of  complaint  referred  to;  and  that  the  same  be  referred  to  Lewis 
D.  Hardenburgh,  esquire,  one  of  the  masters  of  this  court,  to  ascer- 
tain the  same  and  report  thereon  to  this  court  with  all  convenient 
speed.  And  it  is  further  ordered  that  the  execution  issued  on  the 
said  decree  be  set  aside  and  all  proceedings  on  the  same  be  stayed 
until  the  further  order  of  this  court. 

{(^John  Marshall,  Chancellor.)]^ 

Form  No.  20323. 

(Precedent  in  Farmers'  L.  &  T.  Co.  v.  Erie  R.  Co.,  (Supreme  Ct.  Spec.  T.) 
9  Abb.  N.  Cas.  (N.  Y.)  267,  note.) 

[(Commencement  as  in  Form  No.  6957. y\^ 

Ordered,  that  the  said  motion  be  and  it  hereby  is  granted,  and  the 
said  judgment  be  and  it  hereby  is  vacated  and  set  aside,  unless  within 
ten  days  after  the  entry  of  this  order  all  the  proceedings  in  this  action 
be  amended  by  striking  out  therefrom  the  names  of  the  said  infant 
defendant,  William  Zaggel,  and  oi  Charles  E.  Germain,  as  his  guardian 
ad  litem,  as  parties  to  the  action;  and  by  striking  out  all  provisions 
in  the  said  judgment  foreclosing  or  affecting  the  rights  and  remedies 
of  said  infant  under  his  judgment  against  the  Erie  Railway  Company, 
and  unless  the  plaintiff  shall  elect  so  to  amend  the  said  proceedings 
and  judgment,  and  give  notice  of  such  election  to  said  guardian's 
attorneys,  Laning,  McMillan  &'  Gluek,  within  ten  days  from  the  entry 
of  this  order,  then  the  said  guardian  shall  be  at  liberty  to  answer  the 
complaint  within  ten  days  after  the  expiration  of  the  time  herein 
allowed  to  the  plaintiff  within  which  to  make  such  election. 

And  it  is  further  ordered  that  in  case  the  plaintiff  shall  so  elect 
and  give  notice,  and  the  said  proceedings  and  judgment  shall  be  so 
amended  within  ten  days,  then  the  said  motion  shall  be  denied. 

And  the  plaintiff  having  in  open  court  now  elected  to  amend  and 
change  the  said  judgment  in  the  manner  aforesaid,  and  notice  thereof 
being  given  to  the  counsel  for  said  infant  and  said  guardian  ad  litem, 

1.  The  matter  to  be  supplied  within  2.  The  matter  enclosed  by  [  ]  will  not 
[]  will  not  be  found  in  the  reported  case,     be  found  in  the  reported  case. 
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it  is  ordered  that  the  said  judgment  be,  and  the  same  hereby  is,  so 
changed  and  amended,  and  the  name  of  said  infant  defendant  is 
hereby  stricken  out  of  the  said  judgment  roll,  and  the  complaint  and 
notice  of  lis  pendens  and  other  papers  in  said  action,  and  that  said 
action  be  and  the  same  hereby  is  discontinued  as  to  him.  And  also 
in  the  same  respects  as  to  his  said  guardian  ad  litem.  And  it  is 
further  ordered  that  the  said  motion  for  leave  to  answer  be  and  the 
same  hereby  is  denied,  and  that  this  order  be  attached  to  and  made 
a  part  of  the  judgment  roll  in  this  action. 
^Signature  as  in  Form  No.  6957. ^Y" 

Form  No.  20324. 

(Precedent  in  People  v.  Lowber,  (Supreme  Ct.  Spec.  TJ  7  Abb.  Pr.  (N.  Y.)  159.) 

[(7/V/^  of  court  and  cause  as  in  Form  No.  69511. ')\^ 

This  cause  coming  on  to  be  heard  upon  the  appeal  taken  by  the 
plaintiff  from  the  order  in  this  action,  made  by  Mr.  Justice  Roosvelt 
on  the  S8tA  oi  September,  1 857,  and  upon  hearing  James  E.  Whiting, 
Esq.,  of  counsel  for  Azariah  C.  Flagg,  and  William  Curtis  Noyes  and 
David  Dudley  Field,  Esqrs.,  of  counsel  for  the  plaintiff  in  this  action, 
no  person  appearing  on  behalf  of  the  defendants,  the  Mayor,  Alder- 
men and  Cofnmonalty  of  the  City  of  New  York, 

It  is  ordered  that  the  said  order  be  modified,  so  that  the  answer 
and  all  subsequent  proceedings  mentioned  in  the  said  order  be  and 
the  same  are  hereby  set  aside  and  vacated,  provided  the  comptroller 
of  the  city  of  New  York,  or  any  other  tax-payer  or  corporator  who 
may  be  substituted  in  his  place,  shall,  within  thirty  days  after  service 
of  a  copy  of  this  order  upon  the  said  comptroller,  or  his  counsel,  file 
and  serve  an  original  complaint  as  a  tax-payer,  corporator,  or  other- 
wise, on  behalf  of  himself  and  others,  setting  forth  such  matters, 
and  making  such  parties,  and  praying  such  relief  in  the  premises  as 
he  may  be  advised,  together  with  a  bond,  as  hereinafter  provided 
for;  and,  in  the  meantime,  that  all  proceedings  on  the  part  of  the 
plaintiff  in  this  action  be  and  the  same  are  hereby  stayed.  And  if 
such  action  shall  be  commenced,  then  that  all  the  proceedings  in  this 
action  on  the  part  of  the  plaintiff  be  and  the  same  are  hereby 
stayed  until  final  judgment  in  the  said  action,  to  be  commenced  by 
the  said  comptroller,  tax-payer  or  corporator  as  above  authorized: 
provided,  however,  the  said  comptroller,  tax-payer  or  corporator, 
the  plaintiff  in  such  action,  shall  give  security  to  the  plaintiff  in  this 
action  in  the  sum  oi  five  thousand  ^oWdss,,  by  a  bond,  with  two  sureties, 
to  be  approved  by  a  justice  of  this  court,  to  pay  to  the  said  plaintiff 
in  this  action  all  damages  which  he  shall  sustain  by  reason  of  the 
commencement  of  and  proceedings  in  such  action  as  is  authorized 
by  this  order;  the  said  damages  to  be  determined  by  a  reference 
upon  summary  application;  provided,  further,  that  if  said  action,  so 
to  be  commenced,  shall  be  decided  against  the  plaintiff  in  such 
action,  then  the  answer  and  subsequent  proceedings  in  this  action, 
and  the  judgment  thereon,  shall  stand  in  full  force,  as  if  the  answer 
and  subsequent  proceedings  had  not  been  vacated,  except  that  the 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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form  of  the  judgment  shall  be  so  modified  that  the  plaintiff  shall 
recover  the  damages  awarded,  on  his  executing  and  delivering  to 
the  present  defendants  a  warranty  deed  in  the  form  and  with  the 
covenants  required  by  the  agreement  with  the  defendants,  set  forth 
in  the  complaint,  free  from  all  incumbrances,  except  as  set  forth  in 
said  agreement,  and  conveying  a  perfect  title  thereto,  except  as 
aforesaid;  the  form  and  mode  of  execution  of  said  deed  to  be 
approved  by  one  of  the  justices  of  this  court  — the  title  to  be  deemed 
good  and  satisfactory  in  this  action,  so  far  as  it  shall  be  pronounced 
so,  in  the  action  to  be  commenced  under  this  order. 

It  is  further  ordered  that  this  order  stand  in  the  place  of  the  order 
appealed  from. 

\i^Signature  as  in  Form  No.  6957.)^ 

Form  No.  20325. 

(Precedent  in  Chamberlain  v.  Fitch,  2  Cow.  (N.  Y.)  245.) 

Samuel  Fitch,  respondent, 

ads. 

Andrew  Chamberlain,  Jonathan  Morey, 

Ebenezer  Ingersoll,  j'un.,  and  David 

Weedan,  appellants. 

On  reading  affidavits  and  papers  accompanying,  and  hearing  the 
counsel  of  the  parties,  ordered,  that  the  default  obtained  against 
the  respondent,  for  not  answering  the  petition  of  appeal  filed  in  this 
court,  be  set  aside,  with  costs  of  this  application;  and,  further,  that 
the  register  of  the  Court  0/  Chancery  return  to  this  court  the  papers, 
rules,  orders  and  decree  relating  to  the  appeal,  which  were  remitted 
by  this  court,  on  obtaining  the  said  default;  and  that  the  respondent 
thereupon  answer  the  said  appeal — provided,  nevertheless,  that  the 
preceding  order  shall  not  take  effect  until  S.  Stevens  and  S.  B.  Gibson, 
Esquires,  attorneys  for  the  respondent  in  the  suit  at  law  mentioned 
in  the  said  affidavits  and  papers,  shall  have  executed  and  delivered 
to  the  solicitor  for  the  appellants  a  stipulation  that  if  the  order  of 
the  Court  of  Chancery  shall  be  reversed  on  the  said  appeal,  then 
and  in  that  case  they  will  deposit  in  the  Court  of  Chancery,  to  the 
credit  of  the  appellants  in  this  cause,  the  amount  of  money  received 
by  them  from  the  sheriff  of  the  county  of  Washington,  on  the  execu- 
tion issued  on  the  judgment  at  law,  and  mentioned  in  the  said 
affidavits  and  papers,  subject  to  the  disposition  of  his  honor  the 
chancellor. 

Form  No.  20326. 
(Precedent  in  Sikes  v  Weatherly,  no  N.  Car.  131.) 

{{Commencement  as  in  Form  No.  11869.  y^ 
t  appearing  to  the  court:  (i)  that  on  the day  of , 

18^-,  the  di^i^n^z.nX.,  Jacob  Weatherly^  without  the  signature  or  con- 
sent of  his  wife,  executed  a  certain  mortgage  to  the  above  plaintiff 
upon  the  tract  of  land  mentioned  therein,  which  was  worth  between 
three  and  five  hundred  dollars,   and  was  all  the  land  her  husband 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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owned  at  that  time,  and  he  was  greatly  embarrassed  with  debt  at 
that  time;  (2)  that  the  land  was  sold  under  the  said  mortgage  with- 
out the  knowledge  or  consent  of  his  wife,  Alethia  Weatherly\  for  the 
sum  oi  fifty  dollars  (the  mortgage  debt  being  forty-one  dollars),  was 
purchased  by^.  C.  Meekins^  Sr.,  who  held  a  second  mortgage  for 
twenty-five  dollars,  and  who  conveyed  the  same  to  /esse  L.  Sikes,  the 
above  plaintiff,  who  paid  said  Meekins  the  amount  of  his  debt;  (3) 
thaty^^^^Z.  Sikes  then  brought  suit  to  the  Spring  Term,  i896>,  against 
the  defendant  y<a!r6'<5  ^F^^/^^r/y  and  wife  for  possession  of  said  land 
at /^rt// Term,  \W0,  and  obtained  judgment  by  default  final  against 
defendants  for  said  land;  (4)  that  the  defendant's  husband  is  an 
ignorant  man,  and  after  the  summons  were  served  upon  him  and  his 
wife  in  the  above  cause,  his  wife  talked  with  him  about  the  case,  and 
he  promised  her  to  employ  counsel,  and  because  of  such  reliance 
took  no  steps  in  the  matter  personally;  (5)  that  her  husband, 
through  his  ignorance  and  negligence,  failed  to  give  the  case  any 
attention,  or  to  employ  counsel,  and  judgment  by  default  final  was 
taken  against  the  defendants;  (6)  that  the  sum  oi  fifty  dollars  is  all 
that  is  due  upon  the  mortgage  debt  aforesaid.  It  is  considered  by 
the  court  that  the  judgment  heretofore  rendered  in  this  case  be  and 
the  same  is  set  aside  and  revoked. 
[(^Signature  as  in  Form  No.  11869,^]^ 

Form  No.  20327. 

(Precedent  in  Woods  v.  Irwin,  163  Pa.  St.  419.) 

And  now,  April  IS y  i893,  it  is  ordered  and  decreed  that  the  judg- 
ment. Woods  to  use  v.  Irwin,  executrix,  etc.,  entered  in  judgment 
docket,  L.  i,  P.  121,  Nov.  26,  1886,  is  declared  null  and  void  for  all 
amount  over  and  above  a  dividend  amounting  to  $1,000,  with  interest 
from  Eed.  9,  1B8I,  to  be  realized  thereon,  and  is  not  to  be  enforced 
or  considered  binding  against  the  estate  of  William  Irwin,  deceased, 
after  the  dividend  on  said  judgment  shall  pay  plaintiff  the  said  sum 
of  $1,000  with  interest  as  aforesaid. 

Form  No.  20328. 

(Precedent  in  Baker  v.  Irvine,  61  S.  Car.  118.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  11918.  y- 

The  defendant  in  the  above  case  having  moved  to  vacate  the 
judgment  in  the  case  herein  mentioned  upon  the  grounds  stated  in 
the  above  notice  of  motion;  and  after  hearing  affidavit  of  W.  H. 
Irvine  in  support  of  said  motion,  which  affidavit  was  not  contro- 
verted on  the  hearing  before  me,  and  after  argument  of  counsel,  I 
find  as  matter  of  fact: 

1.  That  the  magistrate  who  rendered  the  judgments  in  the  afore- 
said cases  did  not  reside  in  nor  was  he  a  magistrate  for  Greenville 
township. 

2.  That  the  defendant  therein,  W.   H.  Irvine,  was  a  resident  of 

1.  The  matter  to  be  supplied  within  2.  This  judgment  was  set  aside,  but 
l[]  will  not  be  found  in  the  reported  case,     its  form  was  not  questioned. 
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Greenville  township,  and  the  causes  of  action  sued  on  also  arose  in 
that  township. 

I  conclude  as  a  matter  of  law,  therefore,  that  said  magistrate  was 
without  jurisdiction  to  render  the  said  judgments,  and  the  same  are, 
therefore,  null  and  void,  and  I  so  adjudge.  The  summons  and  com- 
plaint in  each  of  the  said  cases  are  hereby  dismissed  and  the  judg- 
ment vacated.  By  consent  of  counsel,  the  motions  in  each  of  the 
aforesaid  cases  were  heard  by  consent  together. 

Form  No.  20329. 
(Precedent  in  Hume  v.  Schintz,  16  Tex.  Civ.  App.  515.) 

U  Title  of  cause  as  in  Form  No.  11879.)Y 

On  this  6th  day  oi  June,  iS96,  came  on  to  be  heard  the  motion  of 
the  plaintiff  that  this  court  set  aside  its  order  heretofore  made  limit- 
ing the  new  trial  to  the  issue  of  false  imprisonment,  and  to  set  the 
case  for  trial  on  a  day  of  the  present  term  of  court,  and  calling  the 
attention  of  the  court  to  the  writ  of  mandamus  issued  by  the  Court 
£>/  Civil  Appeals  for  the  Third  Supreme  Judicial  District,  requiring 
this  court  to  set  aside  and  vacate  the  orders  of  this  court  restricting 
the  new  trial  to  the  issue  as  to  false  imprisonment;  and  the  court 
having  considered  said  writ  of  mandamus,  and  because  of  the  require- 
ments of  said  writ  and  against  the  judgment  of  this  court:  It  is 
ordered,  that  so  much  of  the  orders  heretofore  made  in  this  case  as 
restricts  the  trial  of  the  issue  as  to  false  imprisonment,  the  same  is 
hereby  set  aside  and  the  case  ordered  to  be  retried  on  all  the  issues 
in  the  case,  without  setting  aside  the  verdict  heretofore  rendered  in 
this  case  on  the  alleged  cause  of  action  for  malicious  prosecution  if 
the  same  was  not  vacated  by  the  order  heretofore  made  setting 
aside  so  much  of  the  verdict  as  pertained  to  the  alleged  cause  of 
action  for  false  imprisonment.  And  the  court  having  considered 
the  motion  to  set  this  cause  for  trial  on  a  certain  day  of  the  present 
term  of  court,  and  it  appearing  to  the  court  that  at  the  term  next 
preceding  the  present  term  the  jury  civil  docket  for  the  present  term 
was  set  for  trial  during  /?£'<?  weeks  commencing  ^/r// ^7,  1 895,  and 
during  one  week  commencing  y//«^  c?,  i895,  and  that,  by  agreement 
of  both  parties,  this  case  was  passed  on  the  regular  call  of  the 
jury  docket  during  the  first  two  weeks  of  the  jury  docket,  and  that 
this  case  will  be  subject  to  be  called  for  trial  at  and  during  the  call 
of  the  jury  docket  during  the  week  commencing /««<?  <?,  i895,  subject 
to  the  right  of  prior  trial  of  older  cases  than  this  case,  but  that  the 
same  cannot  be  set  for  trial  for  any  particular  day  until  the  court 
can  ascertain  what  time  will  be  consumed  on  the  trial  of  older  cases 
than  this  one.  It  is  therefore  ordered,  that  said  motion  to  set  said 
case  for  trial  be  and  the  same  is  hereby  overruled 

Form  No.  20330. 

(Precedent  in  Marston  v.  Humes,  3  Wash.  268.)' 
[(  Title  of  court  and  cause  as  in  Form  No.  IISSS.^Y 

1.  The  matter  to  be  supplied  within         2,  This  order  was  affirmed. 
[  J  will  not  be  found  in  the  reported  case. 
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This  cause  came  on  regularly  to  be  heard  in  open  court  on  this 
10th  day  of  October,  i891,  before  the  Honorable  T.  J.  Humes,  one  of 
the  judges  of  said  court,  upon  the  motion  of  the  defendant,  J.  H. 
McGraw,  that  the  judgment  heretofore,  on,  to  wit,  the  ^^  day  of 
August,  iS90,  entered  herein  against  him,  the  said  j.  H.  JfcGraw, 
for  the  sum  of  $850  and  costs,  and  for  the  return  of  certain  personal 
property,  or  in  case  a  return  of  said  property  could  not  be  had,  for 
judgment  against  him  for  the  additional  sum  of  ^,650.92,  be  vacated; 
the  said  J.  H.  McGraw  appearing  by  his  attorneys,  the  Hon.  J.  A, 
Stratton  and  Messrs.  Preston,  Carr  6^  Preston,  and  the  plaintiffs 
appearing  by  their  attorneys,  Messrs.  Austin  &*  Baker. 

After  hearing  and  considering  the  affidavits  filed  herein  in  support 
of  the  motion,  and  the  counter  affidavit  of  Fred  Page  Tustin,  and 
hearing  argument  of  counsel,  and  the  court  being  fully  advised  in 
the  premises,  it  is  by  the  court  here  now  ordered  that,  upon  the 
payment  by  the  defendant,  J.  H.  McGraw,  of  the  costs  of  said  action 
to  this  date,  the  said  judgment  be  vacated  and  set  aside. 

And  now  on  this  12th  day  of  October,  i891,  it  appearing  to  the 
court  that  said  costs  have  been  by  the  defendant  fully  paid,  it  is 
here  and  now  ordered  that  the  judgment  heretofore,  on  the  second 
day  of  August,  i890,  rendered  herein  against  the  said  defendant, 
_/.  H.  McGraw,  and  the  whole  and  every  part  thereof,  be  and  the 
same  is  hereby  vacated  and  set  aside. 

Further  ordered  that  the  deiendant  McGraw  have  until  October  25, 
i891,  to  file  his  answer  herein. 

Dated  at  Seattle  this  12th  day  of  October,  \891. 

T.  J.  Humes,  Judge. 

Form  No.  20331. 

(Precedent  in  Bronson  v.  Schulten,  104  U.  S.  411.)^ 

\(^Title  of  court  as  in  Form  No.  11887.)]^ 
J.  W.  Schulten  et  al. 
v. 
Greene  C.  Bronson  and  22  other  Causes. 

A  motion  having  come  on  to  be  heard  before  this  court  in  the 
above  entitled  causes  to  open  the  judgments  therein: 

Now,  on  reading  and  filing  notice  of  motion  dated  Dec.  27,  i876, 
and  affidavits  annexed  of  Almon  W.  Griswold  and  A.  Heydenreich,  on 
the  part  of  the  plaintiffs,  and  Almon  W.  Griswold  having  been  heard 
for  the  motion  on  the  part  of  the  plaintiffs,  and  George  Bliss,  Esq., 
U.  S.  district  attorney,  in  opposition  thereto,  and  due  deliberation 
had,  it  is  ordered  that  the  judgments  entered  in  the  above  entitled 
causes  upon  the  verdicts  therein  be  vacated,  and  that  the  assess- 
ment of  the  plaintiffs'  damages  under  the  verdicts  in  said  causes  be 
referred  \.o  John  I.  Davenport,  Esq.,  as  sole  referee. 

And  it  is  further  ordered  that  the  referee  proceed  to  adjust  de 
novo  the  plaintiffs'  damages  under  said  verdicts  in  accordance  there- 

1.  This  order  was  set  aside  because        2.  The  matter  to  be  supplied  within 
the  proceedings  were  not  commenced     [  ]  will  not  be  found  in   the  reported 
at  the  term  of  the  court  during  which     case. 
the  original  judgment  was  entered. 
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with,  and  from  the  amounts  found  due,  if  any,  he  deduct  the  sums 
paid  upon  the  judgment  heretofore  entered  in  each  of  said  cases 
respectively,  and  that  he  report  the  balance,  if  any,  found  due  the 
plaintiffs  in  each  of  said  cases. 

The  said  referee  shall  give  notice  to  the  attorneys  of  the  respective 
parties  of  the  time  and  place  of  hearing  therein,  and  either  party 
may,  on  the  hearing,  raise  objections,  and  said  referee  shall  decide 
thereon,  and  either  party  may  file  exceptions  to  such  decision  of  the 
referee  within  two  days  after  the  filing  of  the  referee's  report,  and 
bring  them  to  a  hearing  before  the  court  upon/<?«r  days'  notice. 

\(^John  Mar  shall,  }\yd.%t.y^ 


VIII.  Notice  of  Judgment  vacating  Judgment  or  decree. 

Form  No.  20332. 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1648,  No.  iii.)» 
James  M.  Butler,  plaintiff, 


against  \  Before  Wtn.  Purcell,  J.  P. 

Frank  M.  Sarchett,  defendant. 
To  James  M.  Butler: 

You  are  hereby  notified  that,  on  motion  of  Frank  M.  Sarchett,  the 
above  named  defendant,  the  judgment  by  default  in  the  above 
entitled  cause  has  been  set  aside  and  a  new  trial  granted;  and  that 
the  time  fixed  for  the  trial  thereof  is  the  second  day  of  June  next,  at 
my  office  in  the  township  of  Big  Rock,  in  the  county  of  Pulaski, 
when  and  where  you  may  attend  if  you  think  proper. 

Wm.  Purcell,  J.  P. 

Form  No.  20333. 

(2  Mo.  Rev.  Stat.  (1889).  p.  2265.) 
To  John  Jones : 

You  are  hereby  notified  that,  on  motion  of  John  Smith,  the  above 
named  defendant,  the  judgment  by  default  (or  oj  nonsuit^  in  the 
above  entitled  cause  has  been  set  aside  and  a  new  trial  granted;  and 
that  the  time  fixed  for  the  trial  thereof  is  the  tenth  day  of  June  next, 
at  my  office  in  (^stating  place),  in  the  county  of  Casper,  when  and 
where  you  may  attend  if  you  think  proper. 

This  yfr^/ day  oi  June,  iS99. 

Wm.  Coryell,  Justice  of  the  Peace. 

1.  The  matter  enclosed  by  [  ]  will  ment  by  default  is  set  aside,  notice 
not  be  found  in  the  reported  case^  must  be  given  to  the  opposite  party. 

2.  Notice,  —  Where  judgment  of  dis-  Sand.  «&  H.  Dig.  Ark.  (1894).  §  4366. 
missal  for  want  of  prosecution  or  judg- 
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CROSS-REFERENCES. 

For  Forms  in  Prosecution  for  Disorderly  Conduct,  see  the  title  DIS- 
ORDER! V  CONDUCT  AND  PERSONS,  vol.  6,  p.  925. 

For  Forms  in  Prosecution  of  Disorderly  Children,  see  the  title 
JUVENILE  OFFENDERS,  vol.  10,  p.  1106. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.   INFORMATION  OR  COMPLAINT.  1 


1.  Beqnisites  of  Indictment,  Informa- 
tion or  Criminal  Complaint,  Oenerally.  — 
For  the  formal  parts  of  an  indictment, 
information  or  criminal  complaint  in  a 
particular  jurisdiction  see  the  titles 
Indictments,  vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768; 
Criminal  Complaints,  vol.  5,  p.  930. 

The  information  must  set  out  the 
facts  which  constitute  the  offense.  Wal- 
ton V.  State,  12  Tex.  App.  117.  And 
to  slate  that  the  accused  is  "  a  vagrant 
within  the  meaning  of  the  law  "is  not 
sufficient.  Walton  v.  State,  12  Tex. 
App.  117. 

The  information  ought  to  be  precise 
and  show  a  case  clearly  within  the 
statute;  and  when  the  essential  ingredi- 
ent or  circumstance  is  omitted  and 
this  defect  is  not  supplied  by  the  evi- 
dence a  conviction  is  bad.  Matter  of 
Maloney,  (Supreme  Ct.  Gen.  T.)  6  N. 
Y.  Grim.  241;  People  v.  New  York 
Catholic  Protectory,  106  N.  Y.  604. 

In  the  Language  of  the  Statute.  —  A 
complaint  which  charges  the  offense  in 
the   language  of   the   statute   is,  as  a 


general  rule,  sufficient.  Traylor  v. 
State,  100  Ala.  142;  Com.  v.  Brown, 
141  Mass.  78. 

Time  when  the  offense  was  committed 
should  be  stated.  Com.  v.  Sullivan,  5 
Allen  (Mass.)  511.  But  it  is  proper  to 
allege  that  the  offense  has  been  com- 
mitted on  a  certain  day  named,  and  on 
divers  other  days  between  that  date 
and  the  subsequent  day  named.  Com. 
V.  Sullivan,  5  Allen  (Mass.)  511. 

Precedents. —  In  Exp,  McCarthy,  72 
Cal.  385,  the  complaint  charged  that 
Alice  McCarthy,  on  and  from  the 
twenty-sixth  day  of  April  to  the  twenty- 
sixth  day  of  May,  1887,  at  the  city  and 
county  of  San  Francisco,  committed  a 
misdemeanor,  and  during  said  period 
"willfully  and  unlawfully  was.  has 
been,  and  during  said  time  continued 
to  be,  and  still  is,  an  idle  and  dissolute 
person,  who  wanders  and  roams,  and 
has  during  said  time  wandered  and 
roamed,  about  the  streets  of  said  ciiy 
and  county,  at  late  and  unusual  hours 
of  the  night."  It  was  held  that  this 
complaint  was  sufficient. 
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1 .  In  General. 

Form  No.  20334. 

(Precedent  in  State  v.  Preston,  4  Idaho  215.)' 

{{Commencement  as  in  Form  No.  10822.)]^ 

That  the  defendant,  Frank  A.  Preston^  on  the  6th  day  of  May, 
i89^  and  for  three  weeks  prior  thereto,  at  Pocatello,  in  the  county  of 
Bannock  and  state  of  Idaho,  unlawfully  roamed  and  unlawfully  has 
roamed  about  from  place  to  place  without  any  lawful  business,  wil- 
fully and  unlawfully  was,  has  been,  and  continues  to  be,  and  still  is, 
an  idle  and  dissolute  person,  who  wanders  and  roams  about  the 
streets  of  said  city  at  late  and  unusual  hours  of  the  night,  has  con- 
tinued to  be,  and  still  is,  an  idle  and  dissolute  person,  who  lives  and 
has  lived  in  and  about  houses  of  ill  fame  there  situated,  contrary 
{{concluding  as  in  Form  No.  10822).]^ 

Form  No.  20335.' 
State  of  Indiana,  \ 
County  oi  Posey,  j 

Richard  Roe  swears  that  on  the  first  day  oi  March,  igOJ^,  at  the 
city  oi  Mt.  Vernon,  in  said  county  oi  Posey,  John  Doe,  being  then  and 
there  a  person  over  the  age  oi  fourteen  years  and  physically  able  to 
perform  manual  labor,  and  who  had  not  made  reasonable  effort  to 
procure  employment,  was  then  and  there,  at  said  county,  on  said 
first  day  of  March,  and  continually  from  said  day  to  the  day  of  the 

In     State     v.     Cummins,     78    Ind.  is  an  idle  and  disorderly  person,  and 

251,  this  affidavit  was  held  sufficient:  on  said  days  and  times,  at  said  Boston, 

*' John    Stout,   upon   his   oath,   swears  has  neglected  all  lawful  business  and 

that  on  the  2jth  day  oijuly,  iSS/,  and  habitually  misspent  her  time  by   fre- 

from  that  day  continuously  until   the  quenting  houses  of  ill   fame,  gaming- 

St/i  day  of  August,  iSS/,  at  and  within  houses  and  tippling-shops,  against  the 

the  county  of yflir^j<'«  and  state  oi  Jn-  peace,"  etc. 

diana,  John  Cummins,   an   able-bodied  In  Com.  ;.  Sullivan,  5  Allen  (Mass.) 

male  person,  who  has  arrived  at  years  511.    a   complaint   was   held   sufficient 

of    discretion,    was    then    and    there  which  alleged   that:     "  The  said   Sul- 

unlawfully  found  without  any  visible  livan,    on    the     twenty-ninth     day    of 

means  of  support,  and  then  and  there  November,    in    the    year   of   our    Lord 

unlawfully  found  loitering  and  idling  one     thousand     eight     hundred     and 

in    and    about    the   saloon    of   Frank  sixty-one,    on   divers    other    days    and 

Faulk  and  the  saloon  oijohn  Winscott,  times  between  that  day  and  the  twenty- 

which  said  saloons  were  then  and  there  ninth  day  of  ^ay,  in   the   year  of  our 

tippling-houses  and   beer-houses,  and  Lord  one  thousand  eight  hundred  and 

the    said  John    Cummins   as   aforesaid  sixty-two,  at  said  Boston,  was  and  is  an 

was  then  and  there  unlawfully  found  idle  and  disorderly  person,  and  at  said 

without  any  visible  employment,  lodg-  Boston,   on  said  days  and    times,   has 

ing  and  idling  in  and  around  the  sheds,  neglected    all     lawful    business,    and 

stables   and   hacks   oijohn   Stout,   the  habitually   misspent   his   time   by   fre- 

same   being   then   and    there  unusual  quenting  houses  of  ill   fame,  gaming- 

and  improper  places  for  orderly  and  houses  and  tippling-shops." 

industrious  persons  to  be  without  being  1.  This    information    was    held    suf- 

there  engaged  in  some  useful  employ-  ficient 

ment."  2.  The  matter  to  be  supplied  within 

In  Com.  zr.  Brown,  141  Mass.  78,  a  []  will  not  be  found  in  the  reported  case, 

complaint   was   held    sufficient   which  i.  Indiana.  —  Horner's  Stat.  (1901),  § 

charged  that  the  defendant  "  was  and  2134. 
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making  of  this  affidavit,  found  unlawfully  in  a  state  of  vagrancy  and 
practicing  common  begging,  and  loitering  about  saloons  and  tippling- 
houses,  and  without  being  then  and  there  engaged  in  any  useful 
employment  and  having  no  visible  means  of  support,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  against  the 
peace  and  dignity  of  the  state. 

(^Signature  and  jurat  as  in  Form  No.  6674-) 

2.  Against  Tramp. 

a.  In  General. 

Form  No.  20336.' 

(^Venue  as  in  Form  No.  6674-^ 

Richard  Roe  swears  that  on  the  first  6a.y  of  March,  jg04,  at  the 
city  of  Mt.  Vernon,  in  said  county  of  Posey,  John  Doe  was  then  and 
there  found  going  about  begging  and  asking  subsistence  by  charity, 
he,  the  Sdad.  John  Doe,  then  and  there,  not  being  a  female  or  a  blind 
person  or  a  cripple  and  not  being  in  the  county  in  which  he,  said 
John  Doe,  usually  lived  and  had  his  home,  contrary  {concluding  as  in 
Form  No.  20335). 

b.  Entering  Dwelling-house. 

Form  No.  20337.' 

{Venue  as  in  Form  No.  6674-) 

Ric/iard  Roe  swears  that  on  the  first  day  oi  March,  ig04,  at  the 
city  of  Mt.  Vernon,  in  said  county  of  Posey,  John  Doe,  who  was  not 
then  and  there  a  female  or  a  blind  person  or  a  cripple,  and  who  was 
not  then  in  the  county  in  which  he,  the  said  John  Doe,  usually  lived 
and  had  his  home,  and  being  then  and  there  found  going  about 
begging  and  asking  subsistence  by  charity,  did  then  and  there  unlaw- 
fully enter  a  dwelling-house  then  and  there  owned  and  occupied  by 
one  Samuel  Short,  against  the  will  and  without  the  permission  of  the 
said  Samuel  Short,  contrary  {concluding  as  in  Form  No.  20335). 

II.  WARRANT  OF  ARREST." 

Form  No.  2 033 8. » 
(Cook's  Code  Grim.  Proc.  N.  Y.  (1901),  p.  430.) 

State  of  New  York,  \ 
County  of  Suffolk.     \  ^^• 

In   the   name  of  the    People   of  the  State    of  New    York,    to   any 
Constable  of  the  town  of  Huntington-. 
Whereas,  information  on  oath  has  this  day  been  made  by  Richard 
Roe,  of  the  town  of  Huntington,  in  said  county,  before  Abraham  Kent, 

1.  Indiana.  —  Horner's  Stat.  (1901),  §  particular  jurisdiction  see  the  title 
2135.  Warrants. 

2.  Beqtiisites  of  Warrant,  Generally.  —  3.  New  York.  —  Cook's  Code  Crim. 
For  the  formal  parts  of  a  warran    in  a  Proc.  (iqoi),  j5  881. 
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a  justice  of  the  peace  (or  police  justice)  of  said  county,  that  ont  John 
Doe,  at  the  town  of  Huntington,  in  said  county,  is  a  person  who  has 
no  visible  means  to  maintain  himself  and  wanders  about  without 
employment  (^give  facts  and  circumstances  justifying  issuing  of  warrant^ 
against  the  peace  of  the  people  of  the  state  of  Netv  York  and  the 
form  of  the  statute  in  such  case  made  and  provided. 

We,  therefore,  command  you  forthwith  to  take  the  body  of  the 
s2l\<\  John  Doe  and  bring  him  before  the  undersigned  justice  at  the 
justice's  court-room  in  the  town  of  Huntington,  in  said  county,  with 
this  warrant  and  a  return  of  your  doings  thereon  indorsed,  to  be 
dealt  with  according  to  law. 

Hereof  fail  not,  at  your  peril. 

Witness  the  said  justice,  at  the  town  of  Huntington,  in  the  county 
aforesaid,  tht  first  day  of  March,  igO^. 

Abraham  Kent,  Justice  of  the  Peace 
(or  Police  Justice"). 

III.  CERTIFICATE  OF  CONVICTION. 

Form  No.  20339.' 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1901),  §  891.) 

State  of  New  York, 
County  of  Suffolk, 
Town  of  Huntington. 

I  certify  \.\\2X  John  Doe  having  been  brought  before  me,  charged 
with  being  a  vagrant,  I  have  duly  examined  the  charge,  and  that 
upon  his  own  confession  in  my  presence  (or  ttpoji  the  testimony  of 
Richard  Roe,  naming  the  witnesses),  by  which  it  appears  that  he  is  a 
person  {^pursuing  the  description  contained  in  the  subdivision  of  section 
eight  hundred  and  eighty-seven  of  the  Code  of  Criminal  Procedure,  which 
is  appropriate  to  the  case)  and  (Jf  convicted  binder  subdivision  one,  five  or 
six  of  section  eight  hundred  and  ei^ht-seven  of  the  Code  of  Criminal  Pro- 
cedure) that  he  has  resided  in  the  county  of  Suffolk  for  a  period  of 
six  months  immediately  prior  to  his  arrest,  I  have  adjudged  that  he 
is  a  vagrant. 

Dated  at  the  town  of  Huntington,  the  frst  day  of  March,  igOJ^. 

Abraham  Kent, 
Justice  of  the  Peace  of  the  town  of  Huntington 
(or  as  the  case  may  be). 

IV.  Commitment.^ 

1.  N^erv  York. — Cook's  Code  Crim.  sary  to  make  out  the  offense.  Gray's 
Proc.  (iQOi).  §  887  et  seq.  Case  (Supreme  Ct.)  rr  Abb.  Pr.  (N.  Y.) 

2.  ReqniBites  of  Warrant,  Generally. —  56;  People  71.  Moore,  (Supreme  Ct. 
For  the  formal  parts  of  a  warrant  in  a  Spec.  T.)  3  Park.  Crim.  (N.  Y.)  465; 
particular  jurisdiction  see  the  title  Matter  of  Moses  (Supreme  Ct.  Gen.  T.) 
Warrants.  13  Abb.  N.  Cas.  (N.  Y.)  189. 

The  commitment  should  state  that  Where  the  statute  gives  the  precise 
the  person  committed  is  a  vagrant,  but  definition  of  vagrancy,  the  magistrate 
need  not  state  all  the  particulars  neces-     must  follow  it  and  insert  it  in  the  war- 
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1.  In  General. 

Form  No.  20340.' 

State  of  Maryland^  Cecil  County,  to  wit: 

To  the  Superintendent  of  the  Maryland  House  of  Correction: 

Whereas  information  and  oath  on  the  Holy  Evangely  of  Almighty 
God  in  due  form  of  law  have  been  made  before  me,  a  justice  of  the 
peace  of  the  state  of  Maryland  in  and  for  the  county  aforesaid,  by 
John  Doe,  \\i2X  Richard  Roe,  in  said  county,  is  an  habitually  disor- 
derly person,  not  insane,  in  this,  that  he  leads  a  dissolute  and  dis- 
orderly course  of  life;  and  the  said  Richard  Roe  has  been  brought  in 
due  form  of  law  before  me,  a  justice  of  the  peace  as  aforesaid,  to 
answer  the  said  charge,  and  upon  examination  of  the  said  charge 
by  and  before  me,  a  justice  of  the  peace  as  aforesaid,  it  has  this  day 
been  fully  proven  to  and  before  me  that  the  said  Richard  Roe,  in  said 
county,  is  an  habitually  disorderly  person,  not  insane,  as  above  speci- 
fied and  charged,  and  he  has  thereon  this  day  been  by  me,  a  justice 
of  the  peace,  as  aforesaid,  under  the  act  of  assembly  in  such  case 
made  and  provided,  convicted  of  being  an  habitually  disorderly  per- 
son in  this,  that  he  leads  a  dissolute  and  disorderly  course  of  life, 
and  has  this  day  by  me,  a  justice  of  the  peace,  as  aforesaid,  on  such 
conviction  for  the  cause  aforesaid,  ordered  and  sentenced  to  be  sent 
to  and  kept  so  that  he  cannot  escape  therefrom  in  the  Maryland 
House  of  Correction  for  the  space  of  ten  months  next  ensuing  the 
date  of  these  presents: 

You  are  therefore  hereby  directed  to  receive  into  the  said  insti- 
tution and  into  your  custody  the  body  of  the  said  Richard  Roe,  of 
said  county,  herewith  sent  so  as  aforesaid,  convicted  and  sentenced 
for  the  cause  aforesaid,  and  him  keep  and  detain  in  such  institution 
and  custody  so  that  he  cannot  escape  therefrom,  for  the  space  of 
len  months  next  ensuing  the  date  of  these  presents,  to  be  then  dis- 
charged according  to  law;  and  for  so  doing  this  shall  be  your  suf- 
ficient warrant. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  in  the  year 
of  our  Lord  eighteen  hundred  and  ninety-nine. 

Abraham  Kent,  J.  P.     (seal) 

Form  No.  2  0  3  4  i  .* 

State  of  New  York,     ) 

County  of  Suffolk,       >•  ss.    Justice's  Court. 

Town  of  Huntington.  ) 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  any  Sheriff, 
Constable,  Marshal  or  Policeman  in  the  County  of  Suffolk,  New 
York,  and  to  the  Superintendent  and  Principal  Keeper  of  the 
Almshouse  {ox  Jail  ox  Penitentiary^  of  said  County,  Greeting: 

rant  of  commitment.    Matter  of  Forbes,  of  the  judgment  thereon  is  sufficient. 

(Supreme  Ct.   Spec.   T.)  19   How.    Pr.  People    v.    Neilson,    16    Hun   (N.    Y.) 

(N.  Y.)457.  214. 

Names  of  witnesses  or  the  testimony         1.  See,  generally,  supra,    note  2,  p. 

given  by  them  need  not  be  staled  in  702. 

the  commitment:  a  brief  statement  of        2.  New  York. — Cook's   Code   Crim. 

the  offense  charged  and  the  conviction  Proc.  (1901),  892. 
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Whereas  John  Doe^  of  the  town  of  Huntington,  county  of  Suffolk 
and  state  of  New  York,  was  on  the  tenth  day  oi  June,  jS99,  brought 
before  me,  the  undersigned,  a  justice  of  the  peace  in  and  for  the  town 
of  Huntington,  county  of  Suffolk,  charged  on  the  oath  of  Richard  Roe, 
which  oath  was  believed  by  me,  with  being  a  vagrant  within  the  intent 
and  meaning  of  the  statute. 

And  whereas  the  said  justice  immediately,  and  before  any  further 
proceedings  were  had,  informed  the  sdJxd  John  Doe  of  the  charge 
against  him,  and  of  his  right  to  the  aid  of  counsel  in  the  proceedings, 
and  the  said  charge  was  then  and  there  distinctly  read  and  stated  to 
him,  and  he  was  given  a  reasonable  time  to  send  for  and  advise  with 
counsel;  and  the  s,z\6.  John  Doe,  having  then  and  there  pleaded  not 
guilty  thereto,  was  then  and  there  tried  upon  the  said  charge  by  the 
said  justice,  and  such  proceedings  were  thereupon  had  before  me, 
pursuant  to  the  provisions  of  the  Code  of  Criminal  Procedure,  that 
I,  the  said  justice,  did  thereupon  adjudge  and  determine  that  the  said 
John  Doe  was  guilty  of  the  aforesaid  charge,  and  he  was  thereupon 
convicted  of  the  said  offense;  and  it  was  adjudged  and  determined 
by  me  that  the  sz\d  John  Doe,  who  is  (or  is  not)  a  notorious  offender, 
should  be  committed  to  the  almshouse  (jar  Jail  or  penitentiary)  of  the 
said  county  of  Suffolk  for  the  term  of  three  months  at  hard  labor. 

These  are,  therefore,  to  command  you,  the  said  sheriff,  constable, 
marshal  or  policeman,  forthwith  to  deliver  him,  tht  sdUd  John  Doe, 
into  the  custody  of  the  said  superintendent  (or /r/«a))a/^^^<fr)  of  the 
s^^(^  3Amshons,e  (or  Jail  or  penitentiary),  and  you,  the  said  superintend- 
ent (or  keeper)  aforesaid,  are  hereby  required  to  receive  the  said  John 
Doe  into  your  custody  in  the  said  almshouse  (or  Jail  or  penitentiary), 
and  him  safely  keep  and  detain  there  for  the  term  of  six  months  at 
hard  labor  and  until  the  expiration  of  said  term. 

Given  under  my  hand  at  the  said  town  of  Huntington,  New  York, 
this  tenth  day  oi  June,  iS99. 

Abraham  Kent, 

Justice  of  the  Peace  of  the  Town  of  HuntingtoHy 

County  of  Suffolk,  N.  Y. 


2.  Of  Tramp. 

Form  No.  20342.' 

State  of  Maryland,  Cecil  County,  to  wit: 

To  the  Superintendent  of  the  Maryland  House  of  Correction, 
Greeting: 
Whereas  John  Doe,  late  of  Cecil  county  aforesaid,  was  this  day  duly 
convicted  before  the  undersigned,  a  justice  of  the  peace  of  the  state 
of  Maryland  in  and  for  the  county  aforesaid,  of  wandering  about 
(not  being  insane)  in  this  county,  and  lodging  in  market-houses  (or 
marketplaces,  other  public  buildings,  barns,  outhouses,  barracks,  sheds,  or 
in  the  open  air),  without  having  any  fixed  place  of  residence  or  lawful 
occupation  in  this  county,  and  without  any  visible  means  of  support, 

1.  Maryland.— 'Pnb.  Gen.  L.  (1888),  art.  27,  §  275. 
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and  it  was  thereby  adjudged  that  the  zslx^  John  Doe,  for  his  said 
offense,  should  be  imprisoned  in  the  Maryland  House  of  Correction 
for  the  space  of  ten  months. 

This  is  therefore  to  command  you  to  receive  the  said  John  Doe 
into  your  custody  in  the  said  Maryland  House  of  Correction,  there 
to  imprison  him  for  the  space  of  ten  months,  and  for  so  doing  this 
shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  in  the  year 
of  our  Lord  eighteen  hundred  and  ninety-nine. 

Abraham  Kent,  J.  P.     (seal) 


VENDITIONI   EXPONAS. 

See  the  title  EXECUTIONS  AGAINST  PROPERTY,  vol.  8,  p.  i. 
i8  E.  of  F.  P.  —45.  705  Volume  i8. 


VENDOR  AND   PURCHASER. 

I.  ACTION  BY  PURCHASER  FOR  DAMAGES,  707.     • 

1.   Complaint,  Declaration  or  Petition,  707. 
a.  Against  Vendor,  707. 

(i)  On  Covenant  Against  Incumbrances,  707. 
(a)  In  General,  707. 
.  (J>)    Where    Conveyance    was    Expressed  to   be 
Subject  to  a  Specified  Incumbrance,  710, 

(2)  On  Covenant  for  Quiet  Efij'oyment,  710. 

(3)  On  Covenant  of  Seisin,  711. 

(4)  On  Covenant  of  Warranjy,  711. 

(«)  Eor  Failure  of  Title,  711. 

(^)  For  Deficiency  in  Quantity  of  Land,  722. 

(5)  On  Agreement  to  Grade  and  Make  Fit  for  Travel 

a  Private  Way,  723. 

(6)  Deceitfully  Selling  Land  as  for  a  Greater  Quantity 

than  it  Really  Was,  723. 

(7)  For  Not   Making  Good  Title  to  Estate  Sold  at 

Public  Auction  —  Not  Delivering  Abstract  of 
Title  in  Due  Time,  725. 

(8)  For  Failure  to  Convey,  727, 

{a)  In  General,  728. 

(/^)  And  for  Redelivery  of  Securities  and  Pur- 
chase Money,  729. 
b.  Against  Personal  Representative  of  Vendor,  734. 

(i)  On  Co^ienants  in  Deed  Made  by  Testator,  734. 
(2)  On  Covenants  in  Deed  Made  by  Personal  Repre- 
sentative, 741. 
8.   Answer  or  Plea,  742. 

II.  ACTION  BY  VENDOR,  745. 

1.    To  Recover  Purchase  Price  of  Property  Sold,  745. 
a.    To  Rescind  Sale  on  Ground  of  Fraud,  754. 
8.    To  Enforce  Vendor  s  Lien,  755. 

a.  In  General,  755. 

(i)  Complaint  or  Petition,  755. 
(2)  Answer,  761, 

b.  Against  Purchaser,  His  Grantee  and  Judgment  Creditors, 

763. 

c.  And  to  Restrain  Waste,  764. 

4.   On  Purchaser  s  Covenant  to  Build,  767. 

8.    On  Purchaser's  Covenant  Against  Nuisances  —  Covenant  Being 

in  Deed  Only  Executed  by  Grantor,  768. 
6.   On  Purchaser's   Covenant  Not  to  Use  Property  for  Specified 
Purposes,  768. 
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a.  Complaint,  768. 

b.  Answer,  769. 

c.  Reply,  771. 

7.  On  Agreement  of  Purchaser  to  Discharge  Incumbrances  Against 

Property  Sold,  772. 

8.  Against  Purchaser,  for  Not  Fulfilling  Agreement  to  Purchase, 

llA- 

a.  In  General,  775. 

( 1 )  Against  Purchaser,  775. 

(2)  Against    Personal  Representative   of  Purchaser, 

776. 
b.  And  for  Deficiency  on  Resale,  778. 

CROSS-REFERENCES. 

Por  For^ns  in  Proceedings  for  the  Rescission,  Cancellation  or  Reforma- 
tion of  a  Contract  for  the  Sale  of  Land,  see  the  title  RESCIS- 
SION, CANCELLA  TION  AND  REFORM  A  TION,  vol.  16, 

P-  436- 

For  Forms  in  Proceedings  relating  to  Sale  of  Personal  Property,  see  the 
title  SALES,  vol.  16,  p.  748. 

For  Forms  in  Proceedings  for  the  Specific  Performance  of  a  Contract 
for  the  Sale  of  Land,  see  the  title  SPECIFIC  PERFORM- 
ANCE, vol.  17,  p.  315. 

See  also  the  GENERAL  INDEX  to  this  work. 


I.  ACTION  BY  PURCHASER  FOR  DAMAGES. 
1.  Complaint,  Declaration  op  Petition, 

a.  Against  Vendor. 

(1)  On  Covenant  Against  Incumbrances. 

(a)  In  General. 

Form  No.  20343. 

(Precedent  in  Walker  v.  Fleming,  37  Kan.  172. )• 

[(Title  of  court  and  cause  as  in  Form  No.  5917.y\^ 

Plaintiff  avers  that  on  the  5th  day  of  March,  iS79,  the  defendants, 
together  with  Annie  E.  Walker,  wife  of  said  A.  D.  Walker,  and  Kate 
M.  Loivell,  wife  of  S3\6.  /a?nes  H.  Lotvell,  by  deed  in  writing  of  that 
date  duly  executed,  acknowledged  and  delivered  (a  copy  of  which 
is  hereto  attached,  marked  exhibit  "^,"  and  made  a  part  hereof), 
in  consideration  of  %600  by  the  plaintiff  then  in  hand  paid  to  the 
defendants,  granted,  bargained,  sold  and  conveyed  to  the  plaintiff 
and  to  his  heirs  and  assigns  forever,  all  of  the  following  described 
tract  and  parcel  of  land,  lying,  being  and  situate  in  the  county  of 

1.  The  plaintiff  recovered.  [  ]  will  not  be  found  in   the  reported 

2.  The  matter  to  be  supplied  within     case. 
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Jackson  and  state  of  Kansas,  to  wit:  the  northwest  quarter  of  section 
twenty-one,  in  township  Jive,  of  range  fifteen,  together  with  all  and 
singular  the  hereditaments  and  appurtenances  thereunto  belonging 
or  in  any  wise  appertaining,  to  have  and  to  hold  the  said  premises, 
with  the  appurtenances,  unto  the  said  Augustus  A.  Fleming,  his  heirs 
and  assigns  forever;  and  the  defendants  by  said  deed  covenanted  to 
and  with  the  plaintiff,  his  heirs  and  assigns  forever,  and  they,  the 
defendants,  were  lawfully  seised  of  the  premises  aforesaid,  that  said 
premises  were  free  and  clear  from  all  liens  and  incumbrances  what- 
soever, and  that  they  would  forever  warrant  and  defend  the  same, 
with  the  appurtenances,  unto  the  plaintiff,  his  heirs  and  assigns, 
against  the  lawful  claim  or  claims  of  all  persons  whatsoever. 

And  plaintiff  avers  that  at  the  time  of  making  and  delivering  said 
deed  said  premises  were  not  free  and  clear  of  liens  and  incum- 
brances, but  on  the  contrary  said  premises  were  then  subject  to 
valid  liens  for  unpaid  taxes  lawfully  assessed  and  levied  against  said 
premises  for  each  of  the  following  years,  to  wit:  i86i,  i%62,  iS6S, 
iS6i,  1860,  1866,  iS67,  1868,  i869,  i870,  i871,  \872,  i873,  i87J^,  i875, 
iS76,  i877,  i878;  that  said  premises  had  been  lawfully  sold  at  tax 
sale  on  the  St/i  day  of  May,  i863,  and  the  1st  day  of  May,  1866, 
respectively,  by  the  county  treasurer  of  Brown  county,  Ka?tsas,  in 
which  county  said  land  was  situated,  at  each  of  said  dates  respec- 
tively; and  that  at  the  date  of  the  execution  and  delivery  of  said 
deed  by  defendants  to  the  plaintiff  as  aforesaid,  valid  tax-sale  cer- 
tificates based  upon  said  tax  sales  were  outstanding,  in  full  force  and 
virtue,  and  each  of  said  tax-sale  certificates  was  then  held  by  one 
Medad  Harvey,  and  the  taxes,  penalties  and  charges  for  all  of  said 
years  from  \861  to  \878,  both  inclusive,  had  been  paid  by  the  said 
Medad  Harvey  dind  his  grantors  and  assignors  claiming  under  said  tax- 
sale  certificates,  and  by  reason  of  the  premises  aforesaid  the  said 
Medad  Harvey,  at  the  date  of  the  execution  and  delivery  of  said  deed 
by  the  defendants  to  the  plaintiff  as  aforesaid,  then  had  and  held  a 
valid  lien  against  said  premises  for  the  taxes,  penalties,  costs,  charges 
and  interest  for  all  of  the  years  aforesaid,  to  wit,  the  years  186 1  to 
x878,  both  inclusive,  and  for  an  amount  equal  to  the  cost  of  redemp- 
tion at  that  time,  to  wit,  the  sum  of  one  thousand  dollars;  and  that 
thereafter,  to  wit,  on  or  about  the  6th  day  oi  July,  188 1,  said  Medad 
Harvey,  for  value  received,  sold,  assigned  and  delivered  said  tax-sale 
certificates  to  one  7^.  D.Mills,  and  on  the  <?^  day  oi  February,  i882, 
the  county  clerk  of  Bro7vn  county,  state  of  Kansas,  duly  made,  exe- 
cuted, acknowledged  and  delivered  to  said  F.  D.  Mills  a  tax  deed  in 
writing  of  that  date,  in  due  form,  based  upon  said  tax  sale  of  May 
8,  i862,  and  conveying  said  premises  to  said  F.  D.  Mills;  and  that 
on  the  j^h  day  of  May,  i882,  the  county  clerk  of  Broum  county, 
state  of  Kansas,  made,  executed,  acknowledged  and  delivered  to  said 
F.  D.  Mills  two  other  certain  tax  deeds  in  writing  of  that  date,  based, 
respectively  upon  said  tax  sales  oi  May  8,  i862,  and  May  1,  1866; 
and  the  subsequent  taxes  and  charges  paid  by  the  tax  purchaser  and 
his  assigns  as  aforesaid,  each  of  said  tax  deeds  being  in  due  form  of 
law,  and  each  conveying  to  said  F.  D.  Mills  the  said  tract  of  land 
sold  and  conveyed  by  the  defendants  to  the  plaintiff  as  aforesaid, 
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and  which  said  t^vo  tax  deeds  last  mentioned  were  on  the  6th  day  of 
May,  iS82,  filed  for  record  in  the  office  of  the  register  of  deeds  of 
Jackson  county,  Kansas,  and  duly  recorded  therein  in  book  26 
of  deeds,  at  pages  610  to  611  and  612,  respectively 

Plaintiff  further  avers  that  he,  the  said  plaintiff,  was  compelled  to 
remove  said  incumbrance  and  was  compelled  to  and  did  pay  the  full 
sum  of  ^1,000  to  discharge  the  same,  of  all  of  which  the  defendants 
were  duly  notified;  yet  the  defendants,  though  often  requested,  have 
not  paid  to  plaintiff  the  sum  of  money  so  paid  by  him  for  the  removal 
of  said  incumbrances  upon  the  title  to  said  premises  as  aforesaid,  or 
any  part  thereof,  but  on  the  contrary  have  refused  and  still  refuse 
to  pay  the  same.  And  plaintiff  avers  that  by  reason  of  the  premises 
so  as  aforesaid  averred,  he  has  sustained  damage  in  the  sum  of  one 
thousand  dollars.  Plaintiff  further  avers  that  the  defendants,  ^.  Z?. 
Walker  2Lnd  James  H.  Loivell,  have  each  been  absent  from  the  state 
oi  Kansas  more  than  one  year  since  the  5th  day  oi  March,  i879. 

Wherefore,  for  the  causes  aforesaid,  plaintiff  prays  judgment 
against  the  defendants  for  the  sum  of  Jive  hundred  and  ninety-nine 
dollars,  with  interest  thereon  from  the  5th  da.y  o(  March,  i879,  at  the 
rate  of  7  per  cent,  per  annum,  and  for  all  costs  of  this  action. 

[(^Signature  and  verification  as  in  Form  No.  5Pi7.)]^ 

Form  No.  20344. 

{Commencing  as  in  Form  No.  20359,  and  continuing  dorvn  to  *.) 

I.  That  on  Xh^  first  day  of  Ju7ie,  i2>98,  the  defendant,  for  a  valuable 
consideration,  by  deed,  conveyed  to  the  plaintiff  in  fee  simple  a  farm 
in  the  town  of  Huntington,  county  of  Suffolk  (or  otherwise  briefly  desig- 
nate the  property  and  the  estate  therein  conveyed').* 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the  defend- 
ant, of  which  the  following  is  a  copy:  (set  out  copy  of  covenant). 

III.  That  at  the  time  of  the  making  and  delivery  of  said  deed  the 
premises  were  not  free  from  all  incumbrance,  butf  on  the  contrary 
were  subject  to  the  inchoate  right  of  dower  of  one  Julia  Short,  wife 
of  one  Samuel  Short,  the  former  owner  of  the  premises. 

IV.  And  for  a  further  breach  the  plaintiff  alleges  that  on  the  first 
day  of  September,  i897,  one  William  West  recovered  a  judgment  in 
the  Supreme  Court,  at  Riverhead,  against  the  defendant,  for  the  sum 
oi  five  hundred  dolldirs,  which  judgment  was,  on  the  third  da.y  of  Sep- 
tember, i897,  docketed  in  said  county  of  Suffolk,  and  which  judgment, 
at  the  time  of  the  execution  and  delivery  of  the  deed,  remained  unpaid 
and  unsatisfied  of  record. 

V.  And  for  a  further  breach  the  plaintiff  alleges  that  at  the  time 
of  the  execution  and  delivery  of  said  deed  the  premises  were  subject 
to  a  tax  theretofore  duly  assessed,  charged  and  levied  upon  the  said 
premises  by  the  said  town  of  Huntington,  and  the  officers  thereof,  of 
the  sum  of  ninety  dollars,  and  which  tax  was  then  remaining  due  and 
unpaid,  and  was  at  the  time  of  the  delivery  of  said  deed  a  lien  and 
incumbrance  by  law  upon  the  said  premises. 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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VI.  That  by  reason  thereof  this  plaintiff  was  obliged  to  pay,  and 
did,  on  \.\i&  first  day  oi  July,  iS98,  pay  the  sum  of  o/ie  thousand  dol- 
lars in  extinguishing  the  right  of  dower  (or  th:  lien  of  the  judgment 
or  the  tax,  or  all  of  them)  aforesaid. 

Wherefore  {concluding  as  in  Eorm  No.  5926). 

(Jf)   Where  Conveyance  was  Expressed  to  be  Subject  to  a  Specified 
Incumbrance. 

Form  No.  20345. 

(^Commencing  as  in  Form  No.  203JfJf.,  afid  contimii?ig  do^vn  to  *.) 

II.  That  by  said  deed  the  premises  conveyed  were  described  as 
being  subject,  nevertheless,  to  the  payment  of  a  certain  mortgage 
(<?/-  other  incumbrance,  describing  it  by  date,  name  of  parties,  amount,  and 
the  place  of  record,  as  in  the  deed'),  and  no  other  grants,  titles,  charges, 
estates,  judgments,  taxes,  assessments  or  incumbrances  were  men- 
tioned or  specified  in  said  deed,  as  existing  upon  or  affecting  or 
incumbering  said  premises  or  the  title  thereto. 

III.  That  said  deed  contained  a  covenant  on  the  part  of  the  defend- 
ant, by  which  he,  for  himself,  his  heirs,  executors  and  administrators, 
covenanted  and  agreed  to  and  with  the  plaintiff,  his  heirs  and  assigns, 
that  the  said  premises  then  were  free,  clear,  discharged  and  unincum- 
bered of  and  from  all  other  and  former  grants,  titles,  charges,  estates, 
judgments,  taxes,  assessments  and  incumbrances  of  what  nature  or 
kind  soever,  except  as  above;  meaning  except  the  mortgage  afore- 
mentioned (or  set  forth  a  copy  of  the  covenant). 

IV.  That  at  the  time  of  the  making  and  delivery  of  the  said  deed 
the  premises  were  not  free  from  all  incumbrances  other  than  the 
mortgage  therein  excepted,  but  (^continuing  as  in  Form  No.  QOSJ^J/., 
from\). 

(2)  On  Covenant  for  Quiet  Enjoyment. 
Form  No.  20346 

(Commencing  as  in  Form  No.  20S59,atid  continuing  dotvn  to*.) 

I.  That  on  the  y^rj/"  day  oi  June,  j899,  the  defendant,  for  a  valuable 
consideration,  by  deed,  conveyed  to  the  plaintiff  in  fee  simple  a  farm 
in  the  town  of  Huntington,  county  of  Suffolk  (or  otherwise  briefly  desig- 
tiate  the  property  and  the  estate  therein  conveyed). 

II.  That  said  deed  contained  a  convenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy:  (set  out  a  copy  of  the 
covenant  or  state  the  substance  thereof). 

III.  That  the  plaintiff  has  not  been  permitted  peaceably  to  occupy 
and  enjoy  said  premises,  or  to  receive  the  rents  and  profits  thereof; 
but  on  the  contrary,  on  the^r.y/  day  of  October,  i899,  one  Samuel 
Short,  who,  at  the  time  of  making  said  deed,  and  -continually  from 
thence  until  the  time  of  the  eviction  hereinafter  mentioned,  was  the 
lawful  owner  (or  lawfully  entitled  to  possession)  of  said  premises, 
entered  into  the  same  and  ejected  and  removed  the  plaintiff  by  due 
process  of  law  from  the  possession  and  occupation  of  the  same  (or 
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if  only  a  part,  designate  what  part),  with  the  appurtenances,  and  has 
ever  since  kept  him  out  of  the  same. 

IV.  That  by  reason  thereof  the  plaintiff  has  not  only  lost  said 
premises,  but  also  the  sum  oi  five  hundred  doWaxs,  hy  h.\m  laid  out 
and  expended  in  and  upon  the  said  premises  in  repairing  and  improv- 
ing the  same,  and  has  also  been  obliged  to  pay  the  sum  of  fiinety 
dollars  costs  and  charges  sustained  by  the  said  Samuel  Short  in  prose- 
cuting his  action  for  the  recovery  thereof,  and  the  sum  oi  fifty  dol- 
lars for  his  own  costs,  charges  and  counsel  fees  in  defending  said 
action. 

Wherefore  {concluding  as  in  Form  No,  592&). 

(3)  On  Covenant  of  Seisin. 

Form  No.  20347. 

(Commencing  as  in  Form  No.  20359,  and  continuing  down  to  *.) 

I.  That  on  the_;?rj/ day  oi  June,  iS99,  the  defendant,  for  a  valuable 
consideration,  by  deed,  conveyed  to  the  plaintiff  in  fee  simple  a  farm 
in  the  town  of  Huntington,  county  of  Suffolk  (or  otherwise  briefly  desig- 
nate the  property  and  the  estate  therein  conveyed^. 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the  defend- 
ant, of  which  the  following  is  a  copy:  (set  out  a  copy  of  the  covenant  or 
state  the  substance  thereof). 

III.  That  at  the  time  of  the  execution  and  delivery  of  said  deed 
the  defendant  was  not  the  true,  lawful  and  rightful  owner  (negativing 
the  words  of  the  covenant). 

IV.  And  for  a  further  breach  of  the  said  covenant,  the  plaintiff 
alleges  that  at  said  time  the  defendant  had  not  in  himself  good  right, 
full  power  (negativing  the  words  of  the  covenant);  whereby  plaintiff  has 
sustained  damage  in  the  sum  oi  five  hundred  do\\a.rs. 

Wherefore  (concluding  as  in  Form  No.  5926). 

(4)  On  Covenant  of  Warranty. 
(a)  For  Failure  of  Title}- 

Form  No.  20348. 

(3  Chit.  PI.  334.) 

(Commencement  as^  in  Form  No.  6934^. ) 

For  that  whereas,  in  the  life-time  of  the  said  fohn  Doe,  to  wit,  on 
(stating  time),  at  (stating  place),  by  a  certain  indenture  made  between 

1.  Precedents.  —  In  Clark  !».  Winchell,  of   the   said  fames    Winchell,    by  their 

53  Vt.  408,   this  declaration  was  held  deed  of  that  date,    duly  executed,   ac- 

good  against  general  demurrer:  knowledged     and     recorded,    in    con- 

"  In    a    plea    of    covenant    broken,  sideration    of    %i,6jo,    bargained,    sold 

whereupon   the   plaintiff   declares   and  and    conveyed    to    N'elson    Ransom,    of 

says  that  on  the  sqih  day  of  November,  said  Poultney,   a  certain    tract  of  land 

A.  D.  \^^4,  fames  IVine/te//, of  said  Poult-  lying  in  sa\d  Poultney,  bounded:     {Here 

ney,  then  being  in  full  life,  and  Mary  is   a   description   of    the    premises).     To 

Winchell,  the  defendant,  then  the  wife  have  and  to  hold  the  said  granted  and 
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ont  Richard  Roe  a.r\d  Julia  Roe,  his  wife,  the  said  Charles  Dow  and 
David  Reed  oi  the  first  part,  one  John  Long  of  the  second  part,  and 
the  said  Samuel  Short  of  the  third  part,  one  part  of  which  said  inden- 
ture, sealed,  etc.  {^pro/erf),  the  said  Richard  Roe  and  Julia  Roe,  his 
wife,  Charles  Dow  and  David  Reed,  for  the  consideration  therein  men- 
tioned, did  grant  and  release  to  the  said  Samuel  Short  m  his  actual 
possession  being,  by  virtue  of  a  certain  bargain  and  sale  to  him 
thereof  made  by  the  said  Richard  Roe  2Sidi  Julia  Roe,  his  wife,  Charles 
Dow  and  David  Reed  in  consideration  of  Js.  apiece,  by  indenture, 
bearing  date  the  next  day  before  the  day  of  the  date  of  the  said 
indenture  brought  into  court,  for  one  whole  year,  and  by  virtue  of 
the  statute  made  for  transferring  uses  into  possession,  and  to  his 
heirs  and  assigns,  to  certain  messuages,  tenements  and  lands,  with 


bargained  premises  with  all  the  privi- 
leges and  appurtenances  thereof  to  the 
said  Ransom,  his  heirs  and  assigns,  to 
them  their  own  use  and  behoof  for- 
ever. And  the  sz.\<l  James  Winchell  and 
Mary  Winchell  in  and  by  said  deed 
among  things  did  covenant  and  engage 
for  themselves,  their  heirs,  executors 
and  administrators,  with  the  said  Nel- 
son Ransom,  his  heirs  and  assigns,  that 
they,  the  sa.\d  James  Winchell  and  Mary 
Winchell,  would  warrant  and  defend 
the  said  land  to  the  said  Nelsoti  Ran- 
som, his  heirs  and  assigns,  against  all 
lawful  claims  whatsoever,  as  by  said 
deed  ready  to  be  shown  in  court  ap- 
pears. And  the  said  Nelson  Ransom 
afterwards,  on  the  same  day  and  year 
last  mentioned,  entered  into  the  posses- 
sion of  the  said  land,  and  paid  off  and 
discharged  said  land  from  the  mortg;ige 
held  by  the  said  William  P.  Noycs, 
mentioned  in  said  deed  of  the  said 
James  Winchell  and  Mary  Winchell  as 
aforesaid.  And  afterwards,  on  the  ^th 
day  of  September,  a.  d.  1857,  the  said 
Nelson  Ransom,  being  in  actual  posses- 
sion thereof,  by  deed  of  that  date 
executed  by  himself  and  Fannie  B. 
Ransom,  his  wife,  duly  acknowledged 
and  recorded,  ready  in  court  to  be  pro- 
duced, bargained  and  sold  a  part  of  the 
aforementioned  land,  to  wit:  Jifty-seven 
acres,  be  the  same  more  or  less,  to  one 
Jacob  Sykes,  to  have  and  to  hold  to  him 
and  his  heirs  and  assigns,  and  the  said 
Jacob  Sykes,  afterwards,  on  the  same  day 
and  year  last  mentioned,  entered  into 
possession  of  the  said  last  mentioned 
benefit  of  said  petitioners  the  sum  of 
%i,ooi.j8,  being  the  amount  due  on 
said  mortgage  and  the  costs  of  said 
foreclosure,  on  or  before  theyfrj-/day  of 
April,  A.  D.  1879,  with  interest  from  the 
date  of  said  decree,   the  plaintiff  and 


the  other  said  defendants  in  said  peti- 
tion, and  all  persons  claiming  under 
them,  should  be  foreclosed  and  forever 
barred  from  all  equity  of  redemption 
of  said  premises  from  said  mortgage, 
and  being  the  same  premises  conveyed 
by   the   sa.\d  James  Winchell  and  Mary 

PFinchell  under  their  deed  as  aforesaid. 
Wherefore,  and  by  force  of  said  decree, 
the  plaintiff  has  been  obliged  to  pay, 
and  has  paid  for  the  satisfaction  of  said 
sum  so  decreed  to  be  paid  a  large  sum 
of  money,  to  wit:  %i,ooi.j8,  with  interest 
from  the  date  of  said  decree,  being  April 
jst,  i87<y,  and  has  also  been  obliged  to 
pay  and  has  paid  a  large  sum  of  money, 
to  wit:  %2oo,  in  employing  counsel  and 
in  expenses  in  defending  his  title  to 
said  premises  against  said  mortgages, 
and  all  of  said  sums  have  been  paid 
for  the  extinguishing  of  the  said  para- 
mount and  lawful  right  and  title  of  the 
said  petitioners  to  said  premises  under 
said  mortgage  foreclosed  as  aforesaid. 
And  the  plaintiff  says  that  the  said 
Mary  Winchell,  defendant,  is  the  devi- 
see    and    legatee    of    the    said  James 

Winchell,  of  divers  lands  and  tene- 
ments and  property  which  were  of  the 
%s\d  James  Winchell,  deceased,  at  the 
time  of  his  death,  by  his  last  will  and 
testament,  and  has  received  from  the 
%z\d  James  Winchell  since  his  death  a 
large  estate,  to  wit:  %io,ooo,  and  much 
more  than  sufficient  to  satisfy  the  pres- 
ent demand  of  the  plaintiff,  and  is  lia- 
ble to  pay  the  same,  but  has  wholly 
refused  so  to  do,  though  often  thereto 
requested.  And  so  the  plaintiff  says 
the  defendant  has  not  kept  and  per- 
formed the  said  covenant,  but  has 
wholly  broken  the  same,  which  is  to 
the  damage  of  the  plaintiff  $/,j'oo,  for 
the  recovery  of  which,  with  just  costs, 
this  plaintiff  brings  suit." 


712 


Volume  18. 


20348. 


VENDOR  AND  PURCHASER. 


20348. 


the  appurtenances,  commonly  called  or  known  (^giving  name),  situate 
{describing  if),  and  all  other  the  messuages,  tenements,  lands,  here- 
ditaments and  premises  whatsoever,  of  them,  the  said  Richard  Roe  Sind. 
Julia  Roe,  his  wife,  Charles  Doiu  diX\6.  David  Reed,  or  any  or  either  of 
them,  situate  and  being  {describing  it),  together  with  all  and  singular 
the  houses,  outhouses,  etc.,  hereditaments  and  premises  whatsoever, 
to  the  said  messuage  lands,  tenements  and  hereditaments,  and 
premises  thereby  granted  or  released,  or  thereby  meant,  mentioned 
or  intended  so  to  be,  belonging  or  in  any  wise  appertaining  to  the 
same,  then  or  at  any  time  or  times  theretofore  usually  held,  used, 
occupied,  enjoyed,  or  excepted,  reputed  or  known,  or  taken  for 
part,  parcel  or  member  thereof,  or  as  belonging  thereto,  to  have  and 
to  hold  the  said  premises,  with  their  and   every  of  their  appurte- 


In  Williams  v.  Wetherbee,  i  Aik. 
(Vt.)  235,  the  second  count  of  the  dec- 
laration was  as  follows: 

"  Second  count.  — Also,  for  that  the 
same  Samuel,  by  his  certain  deed  in 
writing,  signed  by  his  hand,  and  sealed 
with  his  seal,  by  him  well  executed, 
dated  the  26th  day  oijune,  A.  D.  \%02, 
and  acknowledged  and  recorded  in  due 
form  of  law,  for  and  in  consideration 
of  two  hundred  dollars,  to  him  paid  by 
Daniel  Howe,  of,  etc.,  did  give,  grant, 
sell  and  convey  unto  the  said  Daniel 
Howe,  his  heirs  and  assigns  forever,  a 
certain  other  tract  or  parcel  of  land, 
being  and  lying  in  Concord,  etc.  {as  in 
the  first  count),  to  have  and  to  hold  the 
same,  with  all  the  appurtenances  there- 
unto belonging,  unto  him,  the  said 
Daniel  Howe,  his  heirs  and  assigns  for- 
ever; and  the  said  Samuel  did,  in  and 
by  said  deed,  covenant  with  the  said 
Daniel,  his  heirs,  executors  and  assigns, 
that  he  would  warrant  and  defend  the 
above  granted  premises  against  all  law- 
ful claims  of  all  persons  whomsoever. 
Afterwards,  the  said  Daniel  Howe,  by 
deed  dated  the  i^th  day  of  March,  A.  D. 
180./,  did  convey  the  same  premises,  in 
fee  simple,  to  one  Solomon  Hopkitts,  for 
a  valuable  consideration;  and  the  said 
Hopkins  afterwards,  on  the  igth  day  of 
March,  A.  D.  180^,  for  a  like  considera- 
tion, conveyed,  by  deed,  in  fee  simple 
to  one  Silas  Abbot  the  same  premises; 
and  the  said  Abbot,  on  the  14th  day  of 
March,  A.  D.  iSoj,  by  deed,  for  a  valu- 
able consideration,  did  reconvey  the 
said  premises,  in  fee  simple,  to  the 
aforesaid  Hopkins.  Afterwards  the  said 
Hopkins,  by  deed  dated  the  14th  day  of 
March,  A.  D.  iSo^,  for  a  valuable  con- 
sideration, conveyed  the  premises  in 
fee  simple  to  one  Eber  Blanchard,  and 
the  said  Blanchard,  by  his  deed  dated 


the  sixth  day  of  May,  A.  D.  1809,  fo''  ^he 
like  consideration,  granted  and  quit- 
claimed the  said  premises  to  one  John 
Williams;  and  the  s-a.id  John  Williatns 
afterwards,  by  his  deed  dated  the  sixth 
day  of  May,  a.  d.  1809,  for  the  like 
valuable  consideration,  bargained  and 
sold  the  above  mentioned  premises  in 
fee  simple  to  Azarias  Williams,  the 
plaintiff,  as  by  said  last  mentioned 
deed,  ready  to  be  produced  in  court, 
will  appear;  whereby  the  plaintiff  be- 
came seised  and  possessed  of  the 
premises,  as  assigned  to  Daniel  Howe, 
the  first  grantee  of  the  said  Samuel 
Wetherbee. 

And  the  plaintiff  farther  saith,  that 
afterwards,  to  wit,  on  the  yth  day  of 
December,  A,  D.  iS/j,  Ebenezer  Clark, 
of,  etc.,  prayed  out  his  writ  of  eject- 
ment against  the  said  Azarias,  de- 
manding of  him  the  seisin  and  posses- 
sion of  said  premises,  which  writ  was 
directed  to  the  sheriff  of  said  Essex 
county,  etc.,  and  made  returnable  be- 
fore the  County  Court  holden  within 
and  for  the  county  of  Essex  on  the 
third  Monday  of  December,  A.  D.  l87_f, 
and  was  duly  served,  etc.,  and  said 
action  was  entered  at  said  term,  when 
such  proceedings  were  had,  that  the 
court  rendered  judgment  that  the  de- 
fendant, Azarias  Williams,  was  not 
guilty;  from  which  judgment,  said 
Clark  claimed  and  was  allowed  his 
appeal  to  the  Supreme  Court,  then  next 
to  be  holden  at  Danville,  for  the  coun- 
ties of  Caledonia  and  Essex,  on  {stating 
time),  at  which  time  said  appeal  was 
duly  entered,  and  the  said  court,  after 
hearing  the  allegations  of  the  parties, 
rendered  judgment  in  favor  of  said 
Clark,  that  he  recover  the  seisin  and 
possession  of  the  said  premises,  with 
one  cent  damages,  and  his  costs,  taxed 
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nances,  unto  and  to  the  use  of  the  said  Samuel  Short,  his  heirs  and 
assigns  forever;  and  the  said  Charles  Dow  did,  by  the  said  indenture 
now  brought  into  court  here,  for  himself,  his  heirs,  executors  and 
administrators,  covenant,  promise  and  agree,  to  and  with  the  said 
Samuel  Short,  his  heirs  and  assigns,  amongst  other  things,  in  manner 
following,  that  is  to  say,  that  he,  the  said  Sarnuel  Short,  his  heirs  and 
assigns,  should  and  might,  from  time  to  time,  and  at  all  times  for- 
ever thereafter,  peaceably  and  quietly  enter  into,  have,  hold,  use, 
occupy,  possess  and  enjoy  all  and  singular  the  said  purchased 
hereditaments  and  premises,  and  thereinbefore  mentioned  to  be 
thereby  granted  and  released  as  aforesaid,  or  meant  or  intended  so 


at  %4j.sr.,  and  that  he  might  thereof 
have  his  writ  of  possession.  And  the 
said  Azarias  further  says,  that  the 
title  upon  which  the  said  Clark  re- 
covered the  aforesaid  judgment  was 
elder  and  independent  of  tMe  title  de- 
rived from  the  said  Samuel,  etc." 

This  count  was  held  sufficient. 

In  Duvall  v.  Craig,  2  Wneat.  (U.  S.) 
47,  this  declaration  was  held  good 
against  demurrer: 

"  For  that  whereas,  on  the  28th  day 
of  February,  1795 ■,  st:c.,  the  saidyic/^M, 
and  the  said  Robert  and  Elijah,  as 
trustees  to  the  saidy^//«,  by  their  cer- 
tain indenture  of  bargain  and  sale, 
etc.,  did  grant,  bargain,  sell,  alien  and 
confirm  unto  the  said  plaintiff,  by  the 
name  of  William  Duvall,  of  the  city  of 
Riclunond  and  state  of  Virginia,  his 
heirs  and  assigns  forever,  a  certain 
tract  of  land  lying  and  being  in  the 
state  of  Kentucky,  etc.,  together  with  the 
improvements,  water-courses,  profits 
and  appurtenances  whatsoever,  belong- 
ing, or  in  any  wise  appertaining;  and 
the  revision  and  remainder  and  re- 
mainders and  profits,  thereof;  and  all 
estate,  right,  title,  property  and  de- 
mand of  them,  the  s2i\dJohn  Craig  and 
Robert  Johnson  and  Elijah  Craig,  trus- 
tees for  the  sa\A  John  Craig,  of,  in  and 
to  the  same,  to  have  and  to  hold  the 
lands  thereby  conveyed  with  all  and 
singular  the  premises,  and  every  part 
and  parcel  thereof  to  the  said  IVilliam 
Duvall.  his  heirs  and  assigns  forever, 
to  the  only  proper  use  and  behoof  of 
him,  the  said  IVilliam,  his  heirs  and 
assigns  forever;  and  the  said  John 
Craig  and  Robert  Johnson  and  Elijah 
Craig,  trustees  to  the  said  John  Craig, 
for  themselves,  their  heirs,  execu- 
tors and  administrators,  did  covenant, 
promise  and  agree,  to  and  with  the 
said  IVilliam  Duvall,  his  heirs  and  as- 
signs, that  the  said  premises  before 
mentioned     then    were,    and     forever 


afterward  should  be,  free  of  and  from 
all  former  and  other  gifts,  bargains, 
sales,  dower,  right  and  title  of  dower, 
judgments,  executions,  titles,  troubles, 
charges  and  incumbrances  whatsoever 
done,  or  suffered  to  be  done  by  them, 
the  said  John  Craig  and  Sarah,  his 
wife,  Robert  Johnson  and  Elijah  Craig, 
trustees  for  the  saidjohn  Craig,  as  by 
the  said  indenture  will  more  at  large 
appear.  And  the  said  William  in  fact 
saith  that  the  premises  before  men- 
tioned were  not,  then  and  there,  free 
of  and  from  all  former  gifts,  grants, 
bargains,  sales,  titles,  troubles,  charges 
and  incumbrances  whatsoever  done 
and  suffered  to  be  done  by  the  said 
John  Craig  and  Sarah,  his  wife,  and 
Robert  Johnson  and  Elijah  Craig,  trus- 
tees to  the  said  John  Craig.  But,  on 
the  contrary,  the  said  John  Craig  and 
Robert  Johnson,  therefore,  to  wit,  on 
the  nth  day  of  May,  1^75,  assigned 
the  place  and  certificate  of  survey  of 
said  land  to  a  certain  yo/i«  Hawkins 
Craig,  by  virtue  of  which  said  assign- 
ment, Patrick  Henry,  Governor  of  the 
Commonwealth  of  Virginia,  granted 
the  said  land  to  said  John  Haivkins 
Craig,  and  his  heirs  forever,  by  letters, 
patent,  dated  the  i6th  day  of  September, 
1785,  and  now  here  shown  to  the  court, 
the  date  whereof  is  the  day  and  year 
aforesaid,  which  said  patent  to  the 
saxd  John  Hawkins  Craig,  on  the  day 
and  year  first  aforesaid,  at  the  district 
aforesaid,  was  in  full  force  and  virtue, 
contrary  to  the  covenant  aforesaid,  by 
reason  of  which  said  assignment, 
patent  and  incumbrance,  the  said  Will- 
iam hath  been  prevented  from  having 
and  enjoying  all  or  any  part  of  the 
premises  above  mentioned.  And  there- 
upon the  said  William  further  saith, 
that  the  defendants  aforesaid,  although 
often  requested,  have  not  kept  and 
performed  their  covenant  aforesaid, 
etc." 
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to  be,  and  every  of  them,  and  every  part  and  parcel  thereof,  with 
the  appurtenances,  and  the  rents,  issues  and  profits  thereof,  and 
every  part  thereof,  should  and  might,  from  time  to  time,  and  at  all 
times  thereafter,  have,  receive  and  take,  to  and  for  his  and  their  use 
and  benefit,  without  the  lawful  let,  suit,  trouble,  claim,  or  demand, 
entry,  eviction,  ejectment,  molestation,  hindrance,  interruption  or 
disturbance  whatsoever,  of  or  by  the  said  Richard  Roe  Siwd  Julia 
Roe,  his  wife,  Charles  Dot.u  and  David  Reed,  or  any  or  either  of  them, 
their  heirs  or  assigns,  or  for  or  by  any  other  person  or  persons 
whatsoever;  and  that  free  and  clear,  and  freely  and  clearly,  and 
absolutely  acquitted,  exonerated,  released  and  discharged,  or  other- 
wise by  the  said  Richard  Roe  and  Julia  Roe,  his  wife,  Charles  Dow 
and  David  Reed  and  each  of  them,  their  and  each  of  their  heirs, 
executors  and  administrators,  well  and  sufficiently  saved,  defended 
and  kept  harmless  and  indemnified  of,  from  and  against  all  and  all 
manner  of  former  and  other  gifts,  grants,  bargains,  sales,  mortgages, 
settlements,  jointures,  dowers,  right  and  title  of  dower,  thirds  at 
common  law,  entries,  uses,  tenements,  wills,  legacies,  statutes  mer- 
chant, and  of  the  staple,  recognizances,  judgments,  executions, 
elegits,  extents,  rents,  arrears  of  rent,  annuities,  sums  of  money, 
yearly  payments,  forfeitures,  re-entries,  cause  and  causes  of  for- 
feiture and  re-entry,  debts  upon  bonds,  and  of  record,  debt  due  to 
the  king's  majesty,  and  of,  from  and  against  all  other  estates,  titles, 
troubles,  charges  and  incumbrances  whatsoever,  save  and  except  the 
chief  rent  issuing  out  of,  or  payable  for  the  said  premises  to  the  lord 
or  lords,  fee  or  fees  of  the  same,  if  any  such  should  be  due;  as  by 
the  said  indenture,  relation  being  thereunto  had,  may  more  fully 
appear;  and  the  said  William  West  further  says  that  the  said  Samuel 
Short  in  his  life-time,  and  the  said  William  West  from  the  time  of  the 
death  of  the  said  Samuel  Short  {aver  plaintiff's  general  performance 
and  defendanf s  general  ?wnperformance).  The  said  William  West  in 
fact  saith  that  he,  the  said  William  West,  so  being  the  heir  of  the 
said  Samuel  Short  as  aforesaid,  hath  not  been  permitted,  neither 
hath  he  been  able  from  time  to  time,  and  at  all  times,  from  the  death 
of  the  said  Sai7iuel  Short  peaceably  and  quietly  to  have,  hold,  use, 
occupy,  possess  and  enjoy  the  said  hereditaments  and  premises  in 
the  said  indenture  mentioned,  and  thereby  intended  to  be  granted 
and  released,  or  any  part  thereof,  nor  hath  he  been  permitted  or 
been  able,  from  time  to  time,  and  at  all  times  since  the  death  of  the 
said  Samuel  Short,  to  have,  receive  and  take  the  rents,  issues  and 
profits  of  the  said  premises,  to  and  for  his  own  proper  use  and 
benefit,  without  lawful  let,  suit,  trouble,  entry,  eviction  and  ejection 
of  any  person,  but  on  the  contrary  thereof,  after  the  death  of  the 
said  Samuel  Short,  one  Jane  Doe,  widow,  who,  at  the  time  of  making 
the  said  indenture  hereinbefore  set  forth,  and  continually  from 
thence  until  and  at  the  time  of  the  eviction,  ejection  and  expulsion 
hereinafter  mentioned,  had,  and  who  still  hath,  lawful  right  and  title 
to  the  said  premises,  with  the  appurtenances,  did  enter  into  the 
same,  in  and  upon  the  possession  of  the  said  tenements,  and  ejected 
expelled  and  removed  the  said  William  West  against  the  will  of  the 
said  William  West  by  due  process  of  law,  from  the  possession  and 
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occupation  of  all  and  every  the  premises,  with  the  appurtenances 
and  every  part  thereof,  and  kept  and  held  out,  and  still  keeps  and 
holds  out  him,  the  said  Williatn  West,  so  thereof  expelled  from  his 
possession  and  occupation  thereof,  to  wit,  at  {stating place),  contrary 
to  the  form  and  effect  of  the  said  indenture,  of  the  said  covenant  of 
the  said  Charles  Doiv,  so  by  him  made  in  that  behalf  as  aforesaid;  by 
reason  of  all  which  said  premises  the  said  William  West  hath  not 
only  entirely  lost  and  been  deprived  of  the  said  messuage,  tenement 
and  land,  with  the  appurtenances,  in  the  said  indenture  particularly 
mentioned,  and  of  divers  large  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  {stating  sum),  by  him,  the 
said  William  West,  laid  out  and  expended  in  and  upon  the  said 
premises,  in  repairing,  amending  and  improving  the  same,  but  hath 
also  been  obliged  to  pay  the  costs  and  charges  sustained  by  the  said 
Jane  Doe,  widow,  in  prosecuting  a  certain  action  of  ejectment  for 
the  recovery  thereof,  which  amounted  to  a  large  sum  of  money,  to 
wit  {stating  amount),  and  hath  been  further  compelled  and  obliged  to 
sustain  and  undergo,  and  hath  actually  sustained  and  undergone  the 
payment  of  divers  large  sums  of  money,  amounting  in  the  whole  to 
^100,  in  and  about  the  endeavoring  to  defend  such  action  of  eject- 
ment, to  wit,  at  {stating  place),  aforesaid. 

That  before  and  at  the  time  of  making  the  said  indenture,  certain 
arrears  of  rent,  viz.,  £5,  of  quit-rent,  for  five  years,  for  certain  part 
of  the  said  premises,  were  in  arrear  to  the  lord  of  the  manor,  etc., 
and  certain  other  charges  and  incumbrances  for  suits  of  court  and 
acquittances,  etc.,  amounting  altogether  to  &3  at  the  time  of  making 
the  said  indenture,  were  due  and  in  arrear  to  the  said  lord,  etc., 
which  he,  the  said  Willia?n  West,  afterwards,  to  wit,  on  {stating  time), 
at  {stating place),  aforesaid,  was  compelled  to  pay,  in  order  to  save 
his  goods  from  being  distrained  upon,  and  did  pay  the  same  to  the 
said  lord,  etc.,  who  at  the  time  of  making  the  said  indenture  and  of 
such  payment  had  lawful  right,  etc.,  and  claimed  the  same. 

And  so  the  said  William  West  in  fact  saith  that  the  said  Charles 
Dow,  although  often  requested  so  to  do,  hath  not  kept  the  said 
covenant,  so  by  him  made  as  aforesaid,  but  hath  broken  the  same 
and  to  keep  the  same  the  said  William  West  hath  hitherto  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  the 
damage  of  the  said  William  West  of  £100,  and  therefore  he  brings 
this  suit. 

Form  No.  20349. 
(Precedent  in  Lane  v.  Woodruff,  i  Kan.  App.  242.)' 

U  Title  of  court  and  cause  as  in  Form  No.  5917.)Y 

Said  plaintiff  complains  of  said  defendants  and  alleges:  That  on 
December  S,  i885,  said  defendants  executed  and  delivered  to  this 
plaintiff  their  certain  deed  in  writing  of  that  date,  duly  acknowl- 
edged, a  copy  of  which  is  hereto  attached  and  made  a  part  hereof, 
whereby  they  represented  that  they  had  good  right  and  lawful  authority 
to  and  pretended  to  sell  and  convey  to  plaintiff  the  southwest  quarter 

1.  It  was  held  that  a  demurrer  to  this  2.  The  matter  to  be  supplied  within 
petition  should  have  been  overruled.         [  ]  will  not  be  found  in  the  reported  case. 
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of  section  hvo  (2)  in  township  thirty-two  (55),  of  range  eighteen  (^18),  in 
Labette  county,  Kansas,  for  and  in  consideration  of  the  then  value  of 
said  premises,  to  wit,  the  sum  of  ^,000  \  whereupon,  in  pursuance  of 
such  proposed  purchase  by  and  conveyance  to  her,  she  at  once  took 
possession  of  said  premises;  that  by  the  terms  of  the  said  deed,  said 
defendantscovenanted  with  plaintiff  as  follows:  ''That  at  the  delivery 
hereof  they  are  the  lawful  owners  of  the  premises  above  granted, 
and  seised  of  a  good  and  indefeasible  estate  of  inheritance  therein, 
free  and  clear  of  all  incumbrances,  and  that  they  will  warrant  and 
defend  the  same  in  the  quiet  and  peaceable  possession  of  the  said 
party  of  the  second  part,  her  heirs  and  assigns  forever,  against  all 
persons  lawfully  claiming  the  same;"  that,  as  a  part  of  the  $2,000 
consideration  paid  defendants  for  said  premises,  plaintiff  assumed 
and  paid  off  a  mortgage  at  that  time  existing  thereon  for  $500;  that 
thereafter  and,  to  wit,  on  or  about  August  13,  i886,  said  plaintiff  and 
her  husband,  William  C.  Lane,  for  the  purpose  of  securing  their  note 
to  Angell  C.  Matthewson  6-  Co.  for  $^00,  dated  August  2,  i886,  and 
bearing  7  per  cent,  per  annum  interest,  payable  semi-annually, 
executed,  acknowledged  and  delivered  to  said  Angell  Mattheivson  cr* 
Co.  their  mortgage  deed  on  the  above  described  premises;  and 
thereafter,  to  wit,  on  or  zbovX  July  llf.,  iS87,  plaintiff  and  her  said 
husband  executed,  acknowledged  and  delivered  to  C.  B.  Kennedy  a 
deed,  whereby,  in  consideration  of  the  then  value  of  said  premises, 
to  wit,  the  sum  of  %^,500,  they  purported  to  sell  and  convey  to  him 
the  above  described  real  estate,  with  covenants  on  their  part  sub- 
stantially the  same  as  those  contained  in  the  said  deed  from  defend- 
ants to  plaintiff;  that  thereupon,  in  pursuance  of  such  purported 
purchase  by  and  conveyance  to  him,  said  C.  B.  Kennedy  took  posses- 
sion of  said  premises,  which  he  retained  until  evicted  as  hereinafter 
stated;  that  said  conveyance  to  said  C.  B.  Kennedy,  however,  was 
made  subject  to  said  mortgage  for  %900  and  interest  placed  thereon 
by  plaintiff  and  her  husband  as  aforesaid,  which  sum  of  %d00  so 
secured  was,  by  agreement  between  said  parties,  deducted  from  the 
value  and  agreed  price  of  said  real  estate,  and  was,  with  plaintiff's 
consent,  retained  by  said  Kennedy  for  the  purpose  of  applying  the 
same  to  the  payment  and  discharge  of  said  mortgage  when  it  became 
due,  and  only  the  difference  between  said  sum  of  ^00  and  the  con- 
tract price  of  said  real  estate  was  paid  by  said  Kennedy  to  said  plaintiff 
therefor. 

Plaintiff  alleges  that  at  the  time  of  the  execution  and  delivery  to 
her  of  the  deed  from  defendants  as  aforesaid,  said  defendants  were 
not,  nor  was  either  of  them,  seised  of  a  good  and  indefeasible  estate 
of  inheritance  in  said  premises  or  in  any  part  thereof,  nor  did  they, 
or  either  of  them,  at  any  time  thereafter  acquire  such  an  estate  therein 
or  in  any  part  thereof;  nor  have  said  defendants,  or  either  of  them, 
defended  said  premises  or  any  part  thereof  in  the  quiet  and  peace- 
able possession  of  plaintiff,  her  heirs  and  assigns,  against  all  persons 
lawfully  claiming  the  same,  as  they  in  said  deed  covenanted  to  do. 

Plaintiff  alleges  that  at  the  time  defendants  executed  and  delivered 
to  her  the  deed  aforesaid,  George  E.  Johnson  and  Wealthy  C.  Nichols 
were  the  full,  legal  and  equitable  owners  of  the  above  described  real 
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estate  and  entitled  to  its  possession  and  enjoyment,  and  have  ever 
since  remained  such  owners  and  entitled  to  such  occupancy;  that  on 
May  19,  i890,  at  the  May  i2>90,  term  of  the  District  Court  for  Labette 
county,  Kansas,  in  an  action  then  pending  in  said  court,  wherein  the 
said  George  E.  Johnson  and  Wealthy  C.  Nichols  were  plaintiffs,  and  said 
C.  B.  Kennedy  and  others  were  defendants,  it  was  by  said  court  duly 
and  legally  ascertained  and  adjudged  that  said  George  E.  Johnson  and 
Wealthy  C.  Nichols  were  the  full,  legal  and  equitable  owners  of  the 
above  described  premises,  and  entitled  to  their  possession  and  enjoy- 
ment, and  that  they  recover  the  possession  thereof  from  said  C.  B. 
Kennedy;  that  said  defendants  had  due  notice  of  the  pendency  of  said 
action  and  proceedings,  and  said  Gilbert  M.  Woodruff,  defendant, 
was  one  of  the  parties  defendant  in  said  suit;  that  by  virtue  of  said 
judgment  said  Kennedy  was  ejected  from  said  premises  and  said 
George  E.  Johnson  and  Wealthy  C.  Nichols  were  put  in  possession 
thereof,  which  they  still  hold;  that  at  the  time  of  said  eviction  of 
C.  B.  Kennedy  from  said  premises,  they  were  of  the  reasonable  value 
of  $2,000;  that  because  of  the  failure  of  title  to  said  real  estate  to 
which  said  C.  B.  Kennedy  supposed  he  was  obtaining  by  virtue  of  the 
deed  hereinbefore  described  from  plaintiff  to  him,  he  refused  to  pay 
the  %900  note  secured  by  mortgage  on  said  premises  as  aforesaid, 
or  any  part  thereof,  and  because  of  the  failure  of  such  title  said  Angell 
Matthewson  &'  Co.,  the  said  mortgagees,  were  unable  to  hold  said 
real  estate  liable  for  the  payment  of  said  note,  and  therefore  required 
payment  thereof  from  plaintiff,  and  plaintiff  was,  because  of  such 
failure  of  title  to  said  real  estate,  compelled  to  and  did  pay  said  note 
and  procure  the  release  of  said  mortgage;  that  to  pay  said  note 
plaintiff  was  compelled  to  expend  for  principal  and  interest  a  sum 
exceeding  ^50;  that  subsequent  to  the  rendition  of  said  judgment 
and  his  eviction  from  said  premises  as  aforesaid,  said  C.  B.  Kennedy 
released  said  defendants  from  any  action  for  damages  by  him  sus- 
tained on  account  of  breach  of  warranty  and  failure  to  make  good  their 
several  covenants  in  their  deed  to  plaintiff  hereinbefore  described; 
that  in  said  settlement  between  Ketmedy  and  the  Woodruffs  they  did 
not  take  into  consideration  the  matter  of  said  $900  mortgage,  and 
said  mortgage  and  the  debt  secured  as  aforesaid  did  not  form  any 
portion  of  the  damage  settled  between  said  parties;  that  the  only  dam- 
age claimed  by  Kennedy  or  paid  by  the  Woodruffs  was  the  sum  actually 
paid  by  Kennedy  to  plaintiffs,  which  was  the  difference  between  the 
agreed  value  of  said  real  estate  and  said  $900,  and  said  mortgage 
debt  of  $900  and  interest  was  left  wholly  unsettled  and  to  be  adjusted 
between  plaintiff  and  defendants. 

Plaintiff  alleges  that  by  reason  of  the  matters  and  facts  herein 
stated,  she  has  been  damaged  in  the  sum  of  $1,000,  all  of  which 
damage  resulted  from  a  failure  on  the  part  of  said  defendants  to 
keep,  observe  and  perform  their  several  covenants  contained  in 
their  said  deed  to  plaintiff. 

Wherefore,  plaintiff  demands  judgment  against  said  defendants  for 
the  sum  of  $1,000,  with  interest,  and  for  costs  of  suit. 

[{Signature  and  verification  as  in  Forfn  No.  5917.')Y 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  20350. 

{Commencing  as  in  Form  No.  20359,  and  continuing  down  to  *.) 

I.  That  on  ihQ  first  day  oi  June,  i899,  the  defendant,  for  a  valuable 
consideration,  by  deed,  conveyed  to  the  plaintiff  in  fee  simple  a  farm 
in  the  town  of  Huntington,  county*  of  Suffolk  {or  otherwise  briefly 
designate  the  property  and  the  estate  therein  conveyed^. 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy:  {set  out  a  copy  of 
the  covenant  or  state  its  substance'). 

III.  That  the  plaintiff  afterwards  lawfully  entered  upon  the  premi- 
ses and  became  seised  thereof  accordingly. 

IV.  That  the  defendant  has  not  warranted  and  defended  the 
premises  to  the  plaintiff;  but,  on  the  contrary,  on  the  first  day  of 
October,  i899,  one  Samuel  Short,  who  at  the  time  of  making  said  deed 
had,  and  ever  since  until  the  last  mentioned  day  continued  to  have, 
lawful  right  to  the  premises  by  an  elder  and  better  title,  lawfully 
entered  the  premises  and  ousted  the  plaintiff  thereof,  and  still  law- 
fully holds  himself  out  of  the  same,  to  his  damage  two  thousand 
dollars. 

\0r,  where  the  eviction  7vas  by  recovery  at  law,  IV.  That  the 
defendant  had  not  warranted  and  defended  the  premises  to  the 
plaintiff;  but,  on  the  contrary,  one  Samuel  Short,  lawfully  claiming 
the  same  premises  by  an  elder  and  better  title,  afterwards,  in  an 
action  brought  by  him  in  the  Supreme  Court,  held  at  Riverhead,  in 
which  said  Samuel  Short  was  plaintiff  and  this  plaintiff  was  defendant 
(and  of  which  action  due  notice  was  given  to  the  said  defendant  in 
this  action),  did,  on  \\\t  first  day  of  October,  iS99,  recover  judgment, 
which  was  duly  given  by  said  court  against  this  plaintiff  for  his  seisin 
and  possession  of  the  premises,  and  afterwards,  and  on  the  third  day 
of  October,  i899,  by  virtue  of  a  writ  of  execution  duly  issued  thereon, 
lawfully  entered  the  premises  and  ousted  the  plaintiff  thereof,  and 
still  lawfully  holds  him  out  of  the  same,  to  his  damage  two  thousand 
dollars.] 

Wherefore,  {concluding  as  in  Form  No.  5926'). 

Form  No.  20351 . 

(Precedent  in  Smith  v.  Perry,  26  Vt.  280.)' 

[{Commencing  as  in  Fortn  No.  10663,  and  continuing  doivn  /<?*.)]2 
In  a  plea  of  the  case  for  covenant  broken,  for  that  on  the  12th  day 
oi  January,  i803,  the  said  Jssachar  Reed,  by  his  certain  deed  of  that 
date,  duly  executed,  signed  with  his  hand  and  sealed  with  his  seal 
and  acknowledged  and  recorded,  all  in  due  form  of  law,  for  the  con- 
sideration of  eleven  hundred  dollars  paid  to  him,  the  said  Issachar 
Reed,  by  one  Zerah  Mead,  then  of  said  Rutland,  but  since  deceased, 
did  give,  grant,  bargain,  sell,  alien,  release,  convey  and  confirm 
unto  the  said  Zerah  Mead,  his  heirs  and  assigns,  the  following 
described   piece  of  land  and  premises  situate  in  said  Rutland,  and  at 

1.  Judgment  was  rendered  for  the  2.  The  matter  to  be  supplied  within 
plaintiff.  []  will  not  be  found  in  the  reported  case. 
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the  date  aforesaid,  bounded  as  follows:  {Here  follows  the  description 
of  the  said  land). 

To  have  and  to  hold  the  said  granted  and  bargained  premises,  and 
the  appurtenances  thereof,  unto  him,  the  said  Zerah  Mead^  his  heirs 
and  assigns  forever,  to  and  for  their  own  proper  use,  benefit  and 
behoof.  And  the  said  Issachar,  among  other  things,  in  and  by  his 
said  deed,  covenanted  and  engaged  by  his  said  deed  with  the  said 
Zerah  Mead,  and  to  his  heirs  and  assigns  forever,  to  warrant  and 
defend  the  premises  granted  and  bargained,  described  in  his  said  deed 
as  above  set  forth,  to  the  said  Zerah  Mead,  his  heirs  and  assigns 
forever,  against  all  claims  and  demands  whatsoever,  as  by  the  said 
deed  by  the  said  Issachar  ready  here  in  court  to  be  shown  more  fully 
and  at  large  appears.  And  the  said  Zerah  Mead  thereupon  on  same 
day  entered  into  the  possession  of  said  premises.  And  the  said 
Elijah  avers  that  the  same  land  and  premises,  by  good  and  proper 
warranty  deeds,  with  the  usual  covenants  in  sucn  deeds,  and  for 
valuable  considerations  from  grantees  to  grantors,  and  well  and  law- 
fully executed  and  acknowledged,  has  been  deeded  to  him,  the  said 
Elijah,  dind  by  him  to  one  Dennis  Smith,  of  said  Rutland,  and  the  pos- 
session of  said  land  and  premises  has  followed  said  deeds.  And  the 
said  Elijah  also  avers  that  at  the  date  of  the  said  Issachar  s  said  deed, 
and  ever  thereafter,  the  fee  and  title  of  inheritance  in  said  land  and 
premises  was  in  the  heirs  of  Christopher  Bates  and  wife;  to  wit,  in 
Silas  Giddings  and  Rachel  Giddings,  his  wife,  Lois  Bates,  Harris 
Bates,  Amy  Bates,  Hepsy  Bates,  Rosivell  Bates  and  David  Bates,  being 
said  heirs,  and  who  had  the  fee  in  said  land  and  premises  at  the  date 
of  said  deed.  That  the  said  heirs  afterwards  brought  their  proper 
action  of  ejectment  against  said  Dennis  Smith  and  Jonathaii  Russell, 
his  tenant,  in  possession  of  said  premises,  for  the  seisin  and  posses- 
sion of  said  land  and  premises,  and  their  damages  and  costs  return- 
able to  the  County  Court,  in  and  for  the  county  of  Rutland,  at  the 
Septefnber  Term  of  said  court,  i?>39,  and  such  proceedings  were  had 
in  said  cause  that  at  the  September  Term,  i8^6>,  of  said  County  Court 
the  said  heirs,  Silas  Giddings  and  others,  recovered  a  judgment 
for  the  possession  of  said  premises  and  land,  and  for  75  dollars 
damages  and  their  costs  in  that  behalf  against  the  said  Dennis  and 
said  Russell,  to  which  judgment  exceptions  were  duly  taken,  and  the 
said  cause  passed  to  the  Supreme  Court;  and  such  proceedings  were 
further  had  in  said  cause  in  the  Supreme  Court  aforesaid  that  at  the 
term  of  said  Supreme  Court  held  at  Riitland,  in  and  for  said  Rutland 
county,  on  the  5th  Tuesday  oi  January,  i8^5,  the  said  heirs,  Silas 
Giddings  and  others,  plaintiffs  as  aforesaid,  recovered  final  judgment 
in  said  cause  for  their  title  and  possession  of  said  described  land 
and  premises,  and  for  the  sum  of  81  dollars  damages,  and  the 
sum  of  50  dollars  and  5  cents  costs  of  said  suit,  and  by  force  of 
a  proper  writ  of  execution  in  said  cause,  entered  upon  and  took  pos- 
session in  due  form  of  law  of  said  lands  and  premises,  and  turned 
the  said  Dennis  Smith  out  of  the  same,  and  said  heirs  now  legally 
hold  the  same  land  in  fee;  and  said  heirs,  plaintiffs  as  aforesaid,  duly 
collected  of  said  Dennis  the  said  camages  and  costs  recovered  as 
aforesaid,  to   wit,  on  the  5th  day  of  June,   i8^7.     Whereupon    the 
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plaintiff  avers  that  the  said  Dennis  Smith  brought  his  action  against 
the  plaintiff  upon  the  covenants  of  warranty  in  the  plaintiff's  said 
deed  to  Dennis  Smith  of  the  said  lands  and  premises,  returnable  to  the 
County  Court,  within  and  for  said  Rutland  county,  at  the  Sepiefnber 
term,  18^7,  of  said  court,  and  such  proceedings  were  had  in  said  last 
mentioned  cause,  that  at  the  Aptil  term  of  said  court,  i850,  the 
said  Den7iis  recovered  judgment  therein  against  the  said  plaintiff 
for  the  sum  of  2,063  dollars  and  SI  cents  damages,  and  51  dollars 
and  16  cents  costs  of  said  suit,  as  by  the  record  thereof  remain- 
ing in  said  court  appears.  And  thereupon  the  plaintiff  avers  he 
was  compelled  to  pay  and  satisfy,  and  did  pay  and  satisfy  to  said 
Dennis  the  amount  of  said  judgment  for  damages  and  costs,  to  wit, 
on  \.\i&  first  oi  July,  \W0.  And  the  said  Elijah  i\xx\htx  says  that  the 
title  upon  which  the  said  Silas  Giddings  and  others,  heirs  as  afore- 
said, recovered  the  said  judgment  against  said  Dennis,  was  older, 
better  and  independent  of  the  title  derived  from  the  said  Issachar 
Reed,  that  the  said  Issachar  Reed  deceased  at  said  Rutland;  to  wit, 

on  the day  of ,    \2>S-,  and  that  Asa  Perry  was,  on  the 

15th  day  of  May,  184I,  duly  appointed  administrator  upon  the  estate 
of  said  Issachar  Reed,  and  the  eviction  of  the  said  Dennis  from  said 
premises  as  aforesaid,  under  the  title  of  the  said  heirs  of  Christopher 
Bates  and  wife,  was  while  the  said  Asa  was  proceeding  in  the  settle- 
ment of  said  estate,  and  before  the  estate  of  said  Issachar  Reed  was 
divided  and  set  out  to  the  heirs  of  said  estate,  and  while  the  property 
pertaining  to  the  estate  of  said  Reed  remained  in  the  hands  of  said 
Asa,  as  administrator  as  aforesaid.  And  in  fact  the  plaintiff  says 
that  the  said  Asa  has  not  yet  settled  said  estate,  and  still  retains  the 
possession  of  the  property  of  said  estate  in  his  hands  as  assets  for  the 
payment  of  the  just  claims  against  said  estate.  And  the  plaintiff 
says  that  by  the  proper  warranty  deeds  of  said  premises  by  said 
Zerah  Mead  to  this  plaintiff,  well  executed  and  for  a  valuable  con- 
sideration, the  said  covenants  of  the  said  Issachar  have  come  and 
inured  to  this  plaintiff,  who  is  entitled  to  the  benefit  of  the  said 
covenants;  that  according  to  the  said  covenants  the  said  Dennis 
should  have  enjoyed  said  premises  in  lawful  estate  in  fee  simple,  and 
this  plaintiff  saved  from  the  said  judgment  of  said  Dennis  against 
him  by  which  he  is  damnified.  And  so  the  said  plaintiff  says  the  said 
Issachar,  during  his  life-time,  and  his  said  administrator  since  his 
decease,  did  not  and  has  not  kept  said  covenants,  but  broken  the 
same,  to  the  damage  [(concluding  as  in  Form  No.  10663).'\^ 

Form  No.  20352. 

(Precedent  in  Sumner  v.  Wentworth,  i  Tyler  (Vt.)  42.)' 

[(Commencing  as  in  Form  No.  10663,  and  continuing  down  to  *)]i  in 

a  plea  of  covenant  broken,  wherein  the  said  Benjamin  declares  that 

at  Portsmouth  aforesaid,  on  the  first  day  of  October,  1781,  the  said 

Martha,  together  with  Michael  Wentworth,  then  of  said  Portsmouth, 

1.  The  matter  to  be  supplied  within  2.  The  plaintiff  was  nonsuited  be- 
[  J  will  not  be  found  in  the  reported  cause  the  deed  was  not  properly  ac- 
case.  knowledged. 
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since  deceased,  the  then  lawful  wedded  husband  of  the  said  Martha^ 
by  their  certain  deed,  commonly  called  a  deed-poll,  in  writing,  under 
the  hands  and  seals  of  them,  the  said  Michael  z.x\6.  Martha,  by  them 
well  executed  and  authenticated  according  to  law,  bearing  date  the 
day  and  year  last  aforesaid,  for  and  in  consideration  of  the  sum  of 
one  hundred  and  forty  ^onnds,  the  then  current  money  of  the  state 
of  New  Hampshire,  equal  to  Jf66  dols.  67  cts.  of  the  current  money 
of  the  United  States,  paid  to  them,  the  said  Michael  and  Martha, 
did,  in  the  lifetime  of  the  said  Michael,  and  while  the  said  Martha 
was  a  feme  covert,  and  the  lawful  wife  of  the  said  Michael,  in  the 
right  of  her,  the  said  Martha,  grant,  bargain,  sell,  alien,  release,  con- 
vey and  confirm  unto  the  said  Benjamin  Sumner,  his  heirs  and  assigns, 
to  have  and  to  hold  in  fee  simple  a  certain  tract  or  parcel  of  land  in 
Neiv  Haven,  in  the  county  of  Addison  and  state  of  Vermont,  contain- 
ing ^z'^  hundred  acres,  being  the  same  land  severed,  laid  out  and 
reserved  to  the  right  of  the  late  governor  of  New  Hampshire,  Ben- 
ning  Wentivorth,  Esquire,  deceased,  as  original  grantee  in  said  town- 
ship; which  land  now  lies  in  the  city  of  Vergejines,  in  said  county  of 
Addison.  And  for  that  the  said  Martha,  in  and  by  said  deed,  cove- 
nanted to  and  with  the  said  Benjamin  Sumner  to  warrant  and  defend 
the  said  granted  and  bargained  premises  against  all  claims  of  any 
ptrson  claiming,  meaning  and  intending  claiming  the  said  premises 
by,  from  or  under  them,  the  said  Michael  and  Martha,  or  the  said 
Benning  Wentworth.  And  now  the  said  Benjatnin  Sumner  in  fact 
saith  that  since  the  execution  and  delivery  of  said  deed,  he  hath 
been  ousted,  ejected  and  expelled  from  the  said  granted  premises  by 
a  person  claiming  the  said  granted  premises  by,  from  and  under  the 
said  Benning  Wentivorth.  Wherefore  the  said  Martha  hath  not  kept 
her  said  covenant,  although  often  thereunto  requested,  but  hath 
altogether  broken  the  same,  to  the  damage  {{concluding  as  in  Form 
No.  10663).  \^ 

(3)  Eor  Deficiency  in  Quantity  of  Land.^ 

Form  No.  20353.^ 

{Commencing  as  in  Form  No.  20359,  and  continuing  down  to  *.) 

I.  That  on  the  first  day  of  June,  iS99,  the  defendant,  for  a  valuable 

1.  The  matter  to  be  supplied  within  vendor,  Daughtrey  v.  Knolle,  44  Tex. 
[]  will  not  be  found  in  the  reported  case.  450;  Hull    v.   Watts,  95    Va.    10.     But 

2.  Requisites  of  Complaint,  Declaration  that  the  payment  of  the  purchase 
or  Petition,  Generally.  —  For  the  formal  money  was  founded  on  mistake  need 
parts  of  a  complaint,  declaration  or  not  be  alleged  if  the  bill  shows  that 
petition  in  a  particular  jurisdiction  see  a  mutual  mistake  has  been  made  or 
the  titles  Complaints,  vol.  4,  p.  roig;  that  fraud  has  been  committed.  Hull 
Declarations,  vol.  6,  p.  244.  v.  Watts,  95  Va.  10. 

Deficiency.  —  That  there  is  deficiency  Eviction. — The  bill  or  complaint 
in  the  quantity  of  the  land  contracted  must  show  an  eviction.  Meek  v. 
for  must  be  stated.  Kelly  v.  Allen,  34  Bearden,  5  Yerg.  (Tenn.)  467.  Unless 
Ala.  663.  the  purchaser  has  never  been  in  posses- 
Mistake  or  Fraud.  —  The  p  1  a  i  n  t  i  ff  sion.  Bradley  v.  Dibbrell,  3  Heisk. 
should   allege    that   there   has   been  a  (Tenn.)  522. 

mutual    mistake.     Hull    v.    Watts,    95  3.  See,  generally.  j«/ra,  note  2,  this 

Va.     10.     Or    fraud    on     the    part    of  page. 
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consideration,  by  deed  conveyed  to  the  plaintiff,  in  fee  simple,  a 
farm  in  the  town  of  Huntington,  county  of  Suffolk,  in  said  deed 
bounded  and  described  as  follows:  {describing  it). 

II.  That  said  deed  contained  a  covenant  on  the  part  of  the 
defendant,  of  which  the  following  is  a  copy:  {set  out  a  copy  of  the 
covenant,  or  state  its  substance). 

III.  That  the  said  farm  contained  only  sixty  acres  of  land,  instead 
of  ninety  acres,  as  described  and  warranted  in  said  deed,  to  the 
plaintiff's  damage  one  thousand  dollars. 

Wherefore,  {concluding  as  in  Form  No.  5926). 

(5)  On  Agreement  to  Grade  and  Make  Fit  for  Travel  a 

Private  Way. 

Form  No.  20354. 

(Precedent  in  Elliott  v.  Jenness,  in  Mass.  29.)' 

[(^Commencetnent  as  in  Form  No.  69Jf:2.)^ 

And  the  plaintiff  says  the  defendant  at  Ly?in,  in  the  month  of 
January,  iS70,  in  consideration  of  the  purchase,  by  the  plaintiff 
from  the  defendant  at  his  request,  of  a  certain  parcel  of  land  on 
Newbern  and  Douglas  streets,  so  called,  in  said  Lynn,  for  the  sum  of 
%19o,  then  and  there  undertook  and  promised  the  plaintiff  to  grade, 
crown  and  shape,  make  fit  for  travel  and  finish  to  the  degree  which 
the  city  of  Lymi  usually  requires  before  accepting  the  care  of  private 
ways,  the  said  Newbern  and  Douglas  streets  and  Jenness  street 
throughout  their  whole  width  of  fifty  feet  from  said  plaintiff's  land 
to  Boston  street  in  said  Lynn-,  that  the  plaintiff  has  easements  in  said 
streets  as  granted  by  the  deed  of  the  defendant  to  her,  a  copy  of 
which  is  hereto  annexed,  or  as  arising  from  said  deed;  and  that  the 
plaintiff  purchased  said  land  from  the  defendant  and  paid  him  said 
sum  for  it,  and  requested  the  defendant  to  perform  and  comply  with 
his  promises  and  undertakings,  but  he  refused  and  still  refuses  so 
to  do. 

^{Signature  as  in  Form  No.  6942.)]^ 

(6)  Deceitfully  Selling  Land  as  for  a  Greater  Quantity 
THAN  IT  Really  Was. 

Form  No.  20355. 

(3  Chit.  PI.  39I-) 

{Commencement  as  in  usual  form.) 

For  that  whereas  the  said  John  Doe,  on  {stating  time),  at  {stating 
place),  bargained  with  the  said  Richard  Roe  to  buy  of  him  a  certain 
piece  or  parcel  of  ground  of  the  said  Richard  Roe  called  {^describing 
it),  situate  and  being  in  the  parish  of  {stating  it),  in  the  county  of 
{stating  it);  and  the  said  Richard  Roe  then  and   there,   to  wit,  at 

1.  It  was  held  that  this  declaration  2.  The  matter  to  be  supplied  within 
was  suflScient.  [  ]  will  not  be  found  in  the  reported  case. 
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{stating place)  aforesaid,  well  knowing  the  said  close  to  contain  a 
much  less  quantity  than  iluee  acres  of  land,  to  wit,  the  quantity  of 
two  acres  and  a  half  of  land  only,  by  then  and  there,  to  wit,  at 
{stating place)  aforesaid,  false'ly  and  fraudulently  warranting  the  said 
close  to  contain  three  acres  of  land,  then  and  there,  to  wit,  at  {stating 
tlace),  falsely,  fraudulently  and  deceitfully,  sold  the  said  close  to  the 
said  John  Doe  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of 
LlOO,  of  lawful  money  of  Great  Britain,  to  be  therefor  paid  by  the 
said  John  Doe  to  the  said  Richard  Roe,  and  which  was  then  and  there, 
to  wit,  at  {stating place)  aforesaid,  accordingly  paid  for  the  same, 
whereas,  in  truth  and  in  fact,  the  said  close  so  as  aforesaid  sold  by 
the  said  Richard  Roe  to  the  saidy*?////  Doe  did  not  contain  three  acres 
of  land,  but,  on  the  contrary  thereof,  contained  a  much  less  quantity 
than  three  acres  of  land,  to  wit,  the  quantity  of  tzvo  acres  and  a  half 
only;  by  means  of  which  premises  the  saidy<?///^  Doe  lost  great  gains 
and  profits  which  he  otherwise  would  have  made  and  derived  from 
the  purchase  of  the  said  close,  and  was  put  to  great  charge  and 
expense,  to  wit,  2it  {stating  place),  and  so  the  sa.\d  John  Doe  in  fact 
saith  that  the  said  Richard  Roe,  on  {stating  time)  aforesaid,  falsely 
and  fraudulently  deceived  him,  to  wit,  at  {stating place). 

And  whereas  also  the  saidyc*//;/  Doe,  on  {stating  time),  at  {stating 
place),  bargained  with  the  said  Richard  Roe  to  buy  of  him  a  certain 
other  close  or  parcel  of  ground,  called  {jiaming  it),  situate  and 
being  {describing  it),  and  the  said  Richard  Roe  well  knowing  that  one 
Samuel  Short,  surveyor  of  lands  by  profession,  had  never  at  any  time 
declared  that  the  said  last  mentioned  close,  upon  an  admeasurement 
thereof  by  him,  the  said  Sami:el  Short,  to  contain  the  three  acres  of 
land  without  the  half  ditches,  then  and  there,  to  wit,  at  {stating 
place)  aforesaid,  falsely  and  fraudulently  representing  and  affirming 
to  the  said  John  Doe  that  the  said  Samuel  Short  had,  before  that 
time,  declared  that  the  said  last  mentioned  close,  upon  an  admeasure- 
ment thereof  by  him,  the  said  Samuel  Short,  to  contain  three  acres  of 
land  without  the  half  ditches,  then  and  there,  to  wit,  at  {stating  place) 
aforesaid,  falsely,  fraudulently  and  deceitfully  sold  the  said  last 
mentioned  close  to  the  said  John  Doe  at  and  for  a  certain  other  sum 
of  money,  to  wit,  the  sum  of  &100,  of  like  lawful  money,  to  be  there- 
for paid  by  the  said  John  Doe  to  the  said  Richard  Roe,  and  which 
was  then  and  there,  to  wit,  Sit  {stating  place)  aforesaid,  accordingly 
paid  for  the  same,  whereas,  in  truth  and  in  fact,  the  said  Samuel  Short 
never  had  at  any  time  declared  that  the  said  last  mentioned  close, 
upon  an  admeasurement  thereof  by  him,  the  said  Samuel  Short,  had 
been  found  by  him,  the  said  Samuel  Short,  to  contain  three  acres  of 
land  without  the  half  ditches,  but,  on  the  contrary  thereof,  he,  the 
said  Samuel  Short,  had  always  declared  that  the  said  last  mentioned 
close,  on  an  admeasurement  thereof  by  him,  the  said  Samuel  Short, 
had  been  found  by  him  to  contain  a  much  less  quantity  than  three 
acres  of  land  without  the  half  ditches,  to  wit,  at  {stating place),  and 
so  the  said  John  Doe  in  fact  saith  that  the  said  Richard  Roe,  on 
{stating  time)  aforesaid,  again  falsely  and  fraudulently  deceived  him, 
to  wit,  at  {stating  place). 

{Concluding  as  in  usual  form.) 
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(7)  For  Not   Making  Good  Title  to  Estate  Sold  at  Public 
Auction  —  Not  Delivering  Abstract  of  Title  in  Due  Time. 

Form  No.  20356. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  163.) 

{Commencemetit  as  in  Form  No.  6934-^ 

For  that  whereas  the  said  J^oAn  Doe  heretofore,  to  wit,  on  {stating 
ti7ne),  at  {stating place),  caused  to  be  put  up  and  exposed  for  sale,  by  pub- 
lic auction,  a  certain  messuage  or  tenement,  outhouses  and  divers,  to 
vi'it,  Jive  hundred  acres  of  land  with  the  appurtenances,  situate  {describe 
the  premises  and  the  conditions  as  in  the  particulars  0/  sale),  upon  and 
subject  to  the  following  amongst  other  conditions,  that  is  to  say, 
that  the  purchaser  should  pay  to  the  vendor  or  his  agent  a  deposit 
of  £10  per  cent,  in  part  of  the  purchase  money,  and  should  likewise 
pay  one-half  of  the  auction  duty,  and  should  also  pay  the  remainder 
of  the  purchase  money,  and  complete  the  purchase  on  or  before 
{stating  time),  and  that  a  good  title  should  be  made  out  at  the  expense 
of  the  vendor,  and  upon  payment  of  the  remainder  of  the  purchase 
money,  a  proper  conveyance  at  the  purchaser's  expense.  And  the 
said  Richard  Roe  in  fact  saith  that  on  such  exposure  to  sale  as  aforesaid, 
to  wit,  on  {stating  time)  aforesaid,  at  {stating  place)  aforesaid,  he,  the 
said  Richard  Roe,  became  and  was  the  purchaser  of  the  tenements,  with 
the  appurtenances,  upon  and  according  to  the  said  conditions,  for  a 
certain  price,  to  wit,  the  sum  of  £200,  of  lawful  money  of  Great 
Britain,  and  then  and  there  paid  to  the  said  y^>^«  Z><9<?  a  large  sum 
of  money,  to  wit,  the  sum  of  £20,  as  a  deposit  of  £10  percent,  in  part 
of  the  said  purchase  money,  and  then  and  there  also  paid  another  large 
sum  of  money,  to  wit,  the  sum  of  £5  of  like  lawful  money,  as  one-half 
of  the  said  auction  duty  payable  in  that  behalf.  And  thereupon 
afterwards,  to  wit,  on  the  {stating  time)  aforesaid,  at  {stating place) 
aforesaid,  in  consideration  that  the  said  Richard  Roe,  at  the 
special  instance  and  request  of  the  said  John  Doe,  had  then 
and  there  undertaken  and  faithfully  promised  the  said  John 
Doe  to  perform  and  fulfil  all  things  in  the  said  condition  of 
sale  contained  on  his  part  and  behalf,  as  such  purchaser  as 
aforesaid,  to  be  performed  and  fulfilled;  he,  the  said  John  Doe, 
undertook  and  faithfully  promised  the  said  Richard  Roe  to  perform 
and  fulfil  all  things  in  the  said  condition  of  sale  contained  on  the 
vendor's  part  and  behalf  to  be  performed  and  fulfilled.  And  the 
said  Richard  Roe  saith  that  although  he,  on  {stating  time)  aforesaid 
(the  first  day),  and  from  thence  until  and  upon  the  said  tenth  day  of 
June  then  ?iext,  at  {stating  place)  aforesaid,  was  ready  and  willing  to 
perform  and  fulfil  all  things  in  the  said  conditions  contained,  on  his 
part  and  behalf,  as  such  purchaser  as  aforesaid,  to  be  performed  and 
fulfilled,  and  to  pay  the  remainder  of  the  said  purchase  money  and 
to  complete  the  said  purchase,  whereof  the  said  John  Doe,  on  {stating 
time)  last  aforesaid,  there  had  notice,  and  was  then  and  there  requested 
by  the  said  Richard  Roe  to  make  to  him  a  good  title  to  the  said  mes- 
suage, etc.;  yet  the  sa.\d  John  Doe,  not  regarding  his  said  promise 
but  contriving  and   craftily  and  subtly    intending   to   deceive   and 
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defraud  the  said  Richard  Roe  in  this  behalf,  did  not  nor  would,  when 
he  was  so  requested  as  aforesaid,  or  at  any  time  before  or  since, 
make  or  procure  to  be  made  to  the  said  Richard  Roe  a  good  title  to 
the  said  messuage,  etc.,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  to  wit,  at  (^stating place)  aforesaid,  contrary  to  the 
said  conditions  of  sale  and  the  said  promise  and  undertaking  of  the 
said  John  Doe. 

By  reason  whereof  the  said  Richard  Roe  hath  been  depriv^ed  of  all 
the  benefits  and  advantages  which  should  have  arisen  from  the  com- 
pletion of  the  said  purchase,  and  hath  been  put  to  great  expenses, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£25  of  like  lawful  money,  in  endeavoring  to  procure  such  title  as 
aforesaid  and  to  get  the  said  purchase  completed,  and  hath  lost  all 
gains  and  profits  which  he  might  and  would  otherwise  have  made 
and  acquired  from  using  and  employing  the  said  sums  of  money,  so 
paid  by  him  as  deposit  and  duty  as  aforesaid,  and  other  moneys  pro- 
vided and  kept  by  him,  the  said  Richard  Roe,  for  the  completion  of 
the  purchase,  to  wit,  at  (stating  place)  aforesaid.  And  whereas  also 
heretofore,  to  wit,  on  (stating  time)  aforesaid,  in  consideration  that 
the  said  Richard  Roe,  at  the  special  instance  and  request  of  the  said 
Joh?i  Doe,  had  then  and  there  bargained  with  the  sddd  John  Doe  for 
the  purchase  of  a  certain  other  messuage,  etc.,  with  the  appurte- 
nances, at  and  for  a  large  sum  of  money,  to  wit,  the  sum  of  £200, 
lawful  money  of  Great  Britain,  and  had  paid  to  the  said  Johtt  Doe  a 
certain  sum,  to  wit,  the  sum  of  £20,  in  part  of  the  last  mentioned 
purchase  money,  and  had  also  agreed  to  pay  the  residue  thereof, 
and  to  accept  a  proper  conveyance  of  the  said  last  mentioned  mes- 
suage, etc.,  on  or  before  the  tenth  day  oi  June,  in  the  year  aforesaid, 
on  having  a  good  and  valid  title  made  to  him  to  the  said  messuage, 
etc.;  he,  the  <,d^6.  John  Doe,  then  and  there,  to  wit,  on  (^stating  time) 
aforesaid,  at  (stating place)  aforesaid,  undertook  and  faithfully  prom- 
ised the  said  Richard  Roe  that  he,  the  said  Joh^i  Doe,  would  procure  an 
abstract  of  a  good  and  valid  title  to  the  said  last  mentioned  messuage, 
etc.,  to  be  furnished  to  the  said  Richard  Roe  in  due  and  convenient 
time  for  enabling  him  to  get  such  title  examined,  and  a  proper  con- 
veyance of  the  said  messuage,  etc.,  prepared  and  the  said  last  men- 
tioned purchase  completed  on  or  before  (stating  time)  aforesaid ;  yet 
the  ^z\di  John  Doe,  not  regarding  his  said  promise  made  as  aforesaid, 
did  not  nor  would,  although  requested  as  aforesaid,  procure  an  abstract 
of  a  good  and  valid  title  to  the  said  last  mentioned  messuage,  etc.,  to 
be  furnished  (negativing  the  perJorma?ice  of  the  defendant's  promise), 
but  therein  wholly  failed  and  made  default,  to  wit,  at  (stating place) 
aforesaid,  and  the  saidyi?//^  Doe  then  and  there  wrongfully  and  inju- 
riously neglected  and  omitted  to  furnish  any  abstract  of  title  to  such 
messuage,  etc.,  as  last  aforesaid,  for  a  long  and  unreasonable  time, 
and  until  an  insufficient  and  inadequate  time  remained  for  the 
examination  of  such  title  and  for  the  preparation  of  a  proper  con- 
veyance, and  the  completion  of  such  purchase  as  last  aforesaid,  by 
the  day  appointed  for  that  purpose  as  aforesaid,  according  to  the 
said  last  mentioned  promise  of  the  said  John  Doe  in  that  behalf,  and 
the  said  Richard  Roe  in  fact  further  saith,  that  by  means  and  in  con- 
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sequence  of  such  neglect  and  omission  as  aforesaid,  and  by  reason 
of  Samuel  Short  (without  whose  joining  in  the  conveyance  of  the 
last  mentioned  messuage,  etc.,  a  good  title  thereto  could  not  be 
made)  having  since  departed  this  life,  to  wit,  at  {stating place)  afore- 
said, the  said  Richard  Roe  hath  been  deprived  of  all  benefit  and 
advantage  which  would  have  arisen  to  him  from  the  completion  of 
the  said  last  mentioned  purchase,  and  hath  necessarily  been  put  to 
great  expenses,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  £50,  in  endeavoring  to  procure  the  said  title  as  last 
aforesaid,  and  hath  lost  {same  damage  as  in  last  count).  {Add 
counts  for  money  paid,  had  and  received,  account  stated  and  breach.) 

(8)  For  Failure  to  Convey.^ 


1.  Beqaisites  of  Complaint,  Declaration 
or  Petition,  Generally. —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

Contract  of  Sale.  —  The  contract  of 
sale  must  be  set  forth  in  the  declaration 
or  complaint.  Ferguson  v.  Rhoades, 
7  Blackf.  (Ind.)  262;  Greenwalt  v.  Este, 
40  Kan.  418.  but  the  contract  may 
be  declared  on  according  to  its  legal 
effect,  and  it  is  not  necessary  to  set 
out  the  contract  in  hcsc  verba.  Pye 
v.  Rutter,  7  Mo.  548;  Britten  v.  Erick- 
son,  80  Wis.  466. 

Modification  of  Contract.  —  Where  the 
contract  has  been  modified,  it  must  be 
declared  on  as  modified.  Lanitz  v. 
King.  93  Mo.  513. 

Breach  of  Contract.  —  The  declaration 
or  complaint  must  specifically  assign 
the  breaches  and  the  damages  sustained 
as  the  result  of  each  breach,  and  a 
general  allegation  of  breach  of  contract 
is  not  sufficient.  People  v.  Central 
Pac.  R.  Co.,  76  Cal.  29. 

Beftisal  to  convey  must  be  alleged. 
Kinkead  v.  Shreve,  17  Cal.  275;  Gibson 
V.  Carreker,  82  Ga.  46. 

Demand  for  conveyance  must  be  al- 
leged. Kinkead  v.  Shreve,  17  Cal.  275; 
Gibson  v.  Carreker,  82  Ga.  46;  Field 
V.  Martin,  49  Ga.  26S;  Baynes  v.  Bern- 
hard,  12  Ga.  150;  Blann  v.  Smith,  4 
Blackf.  (Ind.)  517;  Sheets  v.  Andrews, 
2  Blackf.  (Ind.)  274;  Standifer  v.  Davis, 
13  Smed.  &  M.  (Miss.)  48;  Johnston  v. 
Beard,  7  Smed.  &  M.  (Miss.)  214; 
Ziehen  v.  Smith,  148  N.  Y.  558,  revers- 
ing Ziehen  v.  Smith,  73  Hun(N.  Y.)  571; 
Lutweller  v.  Linnell,  12  Barb.  (N.  Y.) 
512;  Raudabaugh  v.  Hart,  61  Ohio  St. 
73.      Or   excuse   for   failure   to    make 


such  demand  must  be  shown.  Gibson 
V.  Carreker,  82  Ga.  46;  Field  v.  Martin, 
49  Ga.  268;  Sheets  v.  Andrews,  2  Blackf. 
(Ind.)  274. 

Tender  of  Deed  for  Execution.  —  In 
some  jurisdictions,  the  plaintiff  must 
allege  the  tender  of  a  deed  for  execu- 
tion. Johnson  v.  Collins,  17  Ala.  318. 
Unless  the  inability  of  the  vendor  to 
make  title,  even  if  a  deed  were  ten- 
dered, is  shown.  Johnson  v.  Collins, 
17  Ala.  318. 

In  other  jurisdictions,  an  allega- 
tion of  tender  of  a  deed  ifor  execution 
is  not  required.  Standifer  v.  Davis, 
13  Smed.  &  M.  (Miss.)  48,  citing  John- 
ston V.  Beard,  7  Smed.  &  M.  (Miss.)  214. 

Performance  by  Purchaser,  —  Where 
the  undertaking  to  pay  the  purchase 
money  and  the  covenant  for  title  are 
dependent  upon  each  other,  or  where 
the  former  is  a  condition  precedent  to 
the  latter,  the  purchaser  must  allege 
that  he  has  paid  the  purchase  money. 
Stockton  v.  George,  7  How.  (Miss.)  172; 
Ricketts  v.  Hart,  150  Mo.  64;  Rauda- 
baugh v.  Hart,  61  Ohio  St.  73;  McCoy  v. 
Bixbee,  63  Ohio  310;  Clarke  v.  Locke, 
II  Humph.  (Tenn.)  300.  Or  has  made 
a  tender  thereof.  Newman  v.  Baker, 
10  App.  Cas.  (D.  C.)  187;  Damon  v. 
Weston,  77  Iowa  259;  Ackley  v.  Rich- 
man,  10  N.  J.  L.  304;  Harvey  v.  Trench- 
ard,  6  N.  J.  L.  126;  Raudabaugh  v. 
Hart,  61  Ohio  St.  73;  Campbell  v.  Git- 
tings,  19  Ohio  347;  McCoy  v.  Bixbee,  6 
Ohio  310;  Clarke  v.  Locke,  11  Humph. 
(Tenn.)  300.  Or  that  he  is  ready  and 
willing  to  pay  it.  Gibson  v.  Eller,  13 
Ind.  124;  Damon  v.  Weston,  77  Iowa 
259;  Ricketts  v.  Hart,  150  Mo.  64; 
Thompson  v.  Dickerson,  68  Mo.  App. 
535.  Unless  a  sufficient  excuse  for  the 
omission  is  alleged.  Grady  v.  Jeffares, 
27  Volume  18. 


20357. 


VENDOR  AND  PURCHASER. 


20357. 


{a)  In  General. 


25  Fla.  743;  Damon  v.  Weston,  77  Iowa 
259;  Newman  v.  Baker,  10  App.  Cas. 
(D.  C.)  187;  Higgins  v.  Eagleton,  (C.  PI. 
Gen.  T.)  13  Misc.  (N.  Y.)  223. 

Where  the  payment  of  the  purchase 
money  is  not  a  condition  precedent, 
payment  or  a  tender  need  not  be  shown. 
Hawkins  v.  Merritt,  109  Ala.  261. 

Beadiness  and  Willingness  to  Perform. 
—  Where  there  has  been  no  tender  of 
performance  on  the  part  of  the  pur- 
chaser, an  allegation  that  the  purchaser 
is  ready  and  willing  to  do  and  perform 
is  insufficient.  Raudabaugh  v.  Hart, 
61  Ohio  St.  73. 

Damages. —  Where  the  plaintiff  de- 
sires to  recover  special  damages,  he 
must  allege  the  ground  for  such  dam- 
ages, unless  they  are  the  necessary 
consequences  of  the  breach  of  the 
agreement.  Warren  v.  Bacon,  8  Gray 
(.Mass.)  397. 

Precedents.  —  In  Jarboe  v.  Severin, 
85  Ind.  496,  this  complaint  was  held 
sufficient: 

"  That  on  the day  of ,  1876, 

the  defendants,  in  consideration  that 
the  plaintiff  would  join  her  husband, 
William  Jarboe,  in  the  conveyance  of 
certain  real  estate  situated  in  Clay 
county,  Indiana,  which  defendants  had 
purchased  of  her  said  husband,  then  of 
the  value  of  twenty  thousand  dollars,  in 
which  this  plaintiff  had  an  inchoate 
interest  in  one-third  ol  the  value  of  two 
thousand  dollars;  that  they  would,  in 
consideration  as  aforesaid  for  her  said 
conveyance  of  her  inchoate  interest  in 
and  to  her  said  husband's  land  so  pur- 
chased as  aforesaid,  convey  to  her  lot 
number  seventeen,  in  John  Hendrix' s 
fourth  addition  to  the  town  of  Brazil, 
then  of  the  value  of  two  thousand  dol- 
lars. And  plaintiff  says  that,  in  pur- 
suance of  said  purchase  and  sale  so 
made,  she  did  join  her  said  husband  in 
the  conveyance  of  the  real  estate  so 
purchased  by  the  defendants,  and 
thereby  conveyed  to  them  her  inchoate 
interest  in  and  to  said  lands;  that  said 
conveyance  included  all  the  lands  then 
owned  by  her  said  husband.  She 
further  says  that  after  said  defendants 
had  procured  said  conveyance  as  afore- 
said, and  said  deeds  delivered  to  them, 
they  refused  to  convey  to  this  plaintiff 
said  lot  seventeen,  though  often  re- 
quested so  to  do.  Plaintiff  further 
says  that  said  agreement  to  convey  lot 
seventeen  was  for  the  purchase  price  of 


her  inchoate  interest  in  and  to  the  lands 
sold  to  said  defendants  by  her  said  hus- 
band, and  that  she  would  not  have 
parted  with  her  rights  in  and  to  said 
lands  except  upon  the  fraudulent 
promise  of  the  defendants  as  above 
set  forth.  Wherefore  she  says  said  de- 
fendants are  indebted  to  her  in  the  sum 
of  two  thousand  dollars,  for  which  she 
asks  judgment  and  all  proper  relief, 
and  that  said  amount  be  declared  by 
this  court  a  lien  upon  lot  seventeen," 
etc. 

In  Curtis  v.  Watson,  64  Vt.  536,  this 
declaration  was  held  sufficient: 

"On  the  yth  day  oi  January,  a.  d. 
1890,  at  Hardwick  in  the  town  of  Cale- 
donia, the  defendants  represented  to 
the  plaintiff  that  they  owned  a  ma- 
jority of  the  stock  in  a  certain  corpora- 
tion known  as  the  Woodbury  Granite 
Company,  and  were  authorized  by  the 
stockholders  to  enter  into  a  contract 
for  the  sale  of  the  property  of  said 
corporation  to  the  plaintiff;  and  in  con- 
sideration of  the  premises,  and  that  the 
plaintiff  would  either  buy  said  property 
himself  or  procure  other  persons  to 
purchase  the  same,  the  said  defendants 
then  and  there  entered  into  a  contract 
in  writing  with  the  plaintiff,  in  the 
words  and  figures  following: 
^%jo,ooo. 

We,  the  undersigned,  do  hereby  agree 
to  sell  and  convey  to  W.  S.  Curtis  or 
the  bearer  of  this  agreement  all  lands 
and  property  owned  and  operated  by 
the  Woodbury  Granite  Co.,  together 
with  all  orders  for  stock  not  filled  and 
delivered  at  time  of  conveyance,  for 
the  sum  of  thirty  thousand  dollars,  said 
property  to  be  free  from  all  incum- 
brances of  any  kind  or  description. 

This  option  shall  be  binding  upon 
said  company  for  thirty  A2.ys  from  date 
of  this  agreement. 

Charles  A.   Watson. 
L.   W.   Voodry. 

Dated  a.t  Hardwick,  Vt.,Jan.i,  1890.' 

And  the  plaintiff  avers  that  in  con- 
sideration of  the  agreement  aforesaid 
of  the  defendants  and  relying  upon 
the  same  and  the  representations  afore- 
said of  the  said  defendants,  he  spent 
his  time  and  a  large  sum  of  money  in 
trying  to  induce  other  persons  either 
to  purchase  the  property  named  in 
said  agreement  for  themselves  or 
jointly  with  the  plaintiff;  and  the 
plaintiff   succeeded   in   so  doing;    and 
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Form  No.  20357.^ 

{Commencing  as  in  Eorrn  No.  20359,  and  continuing  down  to  *.) 

I.  That  on  the  first  day  oi  June,  iS99,  the  defendants  and  the 
plaintiff  entered  into  a  contract  in  writing,  subscribed  by  the 
defendants,  whereby  it  was  mutually  agreed  that  the  said  defendants 
should  sell  to  the  plaintiff  certain  premises  known  as  {describing 
ihefn),  for  the  sum  of  three  thousand  dollars,  to  be  paid  therefor  by 
the  plaintiff;  that  the  defendants  should  make  a  good  title  to  the 
said  premises  clear  of  all  incumbrances,  and  deliver  a  deed  thereof 
on  tixt.  first  day  oi  July,  i899;  and  that  the  plaintiff  should  there- 
upon pay  to  said  defendants  the  said  sum. 

II.  That  the  plaintiff  duly  performed  all  the  conditions  of  said 
contract  on  his  part. 

III.  That  the  defendants  did  not,  on  ssLid  first  day  oi  Jufy,  iS99, 
nor  have  they  at  any  other  time  whatsoever,  given  him  a  deed  of 
the  premises  pursuant  to  the  agreement,  but  refused  and  wholly 
failed  so  to  do,  to  his  damage  three  thousand  dollars. 

[^Or  III.  That  there  is  a  mortgage  upon  the  said  property,  made 
by  Richard  Roe  to  Samuel  Short,  for  two  thousand  dollars,  which  was 
recorded  in  the  office  of  {stating  place'),  on  the  first  day  of  April, 
i899,  and  which  then  was  and  still  is  an  incumbrance  on  said  title 
{or  state  any  other  defect  of  title);  and  that  the  defendant  could  not 
and  did  not  make  good  title  pursuant  to  his  agreement,  to  the  damage 
of  the  plaintiff  three  thousand  do\\2iX%.'\ 

Wherefore,  {concluding  as  in  Form  No.  5926). 

{b)  And  for  Redelivery  of  Securities  and  Purchase  Money  ■^ 

the  plaintiff  avers   that  within   thirty  2.  Bequisites  of  Complaint,  Declaration 

days  from  the  7th  day  ol  fanuary,  A.  D.  or  Petition,  Generally.  —  For  the  formal 

1890,   to  wit:    On   the  Jtk  day  of  Feb-  parts    of   a   complaint,    declaration    or 

ruary,  A.  D.  1890,  the  plaintiff  requested  petition  in  a  particular  jurisdiction  see 

the   defendants   to   convey  to   him    or  the  titles  Complaints,  vol.  4,  p.   1019; 

cause  to  be  conveyed  to  him  the  prop-  Declarations,  vol  6,  p.  244. 

erty  named  in  the  aforesaid  contract;  Where  the  plaintiff  seeks  to  recover 

and    the    plaintiff    avers    that    within  a  cash   payment  made  at  the  time  of 

thirty  days  from  the  7th  day  ol  fanu-  entering   into   the  contract,  he   should 

ary,    A.    D.   1890,   on,  to   wit:    The  jth  allege  payment  or  tender  of  the  balance 

Asiy  oi  February,  A.  D.  1890,  the  plaintiff  due   or  an  excuse   for  failure  to  make 

was   ready  and  willing  and   then   and  such   tender  or  that  the  contract  was 

there  offered  to  pay  the  defendants  the  rescinded,     Townsend  v.  Tufts,  95  Cal. 

sum  of  thirty  thousand  dollars  for  the  257. 

same  according  to  agreement.  Common   Counts.  —  Where   by  reason 

And  the  defendants  then  and  there  of  the  vendor's  inability  to  make  title, 

refused  to  convey  said  property  named  and  the  consideration  of  the  contract 

in  said  agreement  to  the  plaintiff."  has   failed,  so  that  the  purchaser  may 

It  was  further  held  that  the  allega-  regard    the    contract  as  rescinded,  he 

tions  in  the  declaration  concerning  his  may  recover  back  the  money  paid  un- 

efforts  and  success  in  securing  others  der  the  common   counts.     Thomas  v. 

to  purchase  were  immaterial  and  sepa-  Pacific  Beach   Co.,  115  Cal.  136;  Dun- 

rable  from  the  other  parts  of  the  dec-  canson  v.  Walton,  in  Cal.  516;  Shively 

laration,   and  so  might  be   treated  as  v.  Semi-Tropic  Land,  etc.,  Co.,  99  Cal. 

surplusage.  259:  Joyce  v.  Shafer,  97  Cal.  335;  Dash- 

1.  See,    generally,   supra,  note  i,   p.  away   Assoc,   v.    Rogers,   76   Col.   211; 

727.  Martin  v.  Chambers,  84  111.  579;  Baston 
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V.  Clifford,  68  111.  67;  Wisner  v.  Chi- 
cago. 6  111.  App.  254;  Davison  v.  Hill, 
I  111.  App.  70;  Morton  v.  VValdrhyn, 
Sneed  (Ky.)  115;  Wright  7/.  Dickinson, 
67  Mich.  5S0;  Daly  v.  Bernstein,  6  N. 
Mex.  380;  Smith  v.  McCluskey,  45 
Barb.  (N.  Y.)6io;  D'Utrichtz/.  Melchor, 
I  Dall.  (Pa.)  428;  Sneed  v.  Bradley,  4 
Sneed  (Tenn.)  301. 

But  where  it  is  stipulated  that  in 
event  of  the  title  proving  bad  the 
money  shall  be  refunded,  the  plaintiff 
may  declare  specially  upon  the  con- 
tract. Thomas  :'.  Pacific  Beach  Co., 
115  Cal.  136;  Turner  v.  Reynolds,  81 
C.il.  214.  Or  he  may  elect  to  sue  on 
the  contract  or  declare  on  the  common 
counts.  Sneed  v.  Bradley,  4  Sneed 
(Tenn.)  301. 

Performance  by  Ptir chaser.  —  Where 
the  covenants  of  the  purchaser  and 
those  of  the  vendor  were  mutual  and 
dependent,  the  plaintiff  must  allege  full 
performance  on  his  part  by  payment  or 
tender  of  the  amount  due  under  the 
terms  of  the  contract  or  allege  that  the 
contract  has  been  rescinded.  Merrill  v. 
Merrill,  95  Cal.  334;  Townsend  v.  Tufts, 
95  Cal.  257;  Easton  v.  Montgomery,  go 
Cal.  307;  Sennett  v.  Shehan,  27  Minn. 
328;  Ziehen  v.  Smith,  148  N.  Y.  558; 
Marshall  v.  Wenninger,  (Supreme  Ct. 
Tr.  T.)  20  Misc.  (N.  Y.)  527;  Way  v. 
Johnson,  5  S.  Dak.  237.  Or  show  a 
sufficient  excuse  for  the  omission  of 
payment  or  tender.  Merrill  v.  Merrill, 
95  Cal.  334. 

Defective  Title.  —  Where  the  title  is 
defective,  the  purchaser  need  not  allege 
readiness  to  pay  the  balance  of  the 
purchase  money.  Miner  v.  Hilton,  15 
N.  Y.  App.  Div.  55;  Marshall  v.  Wen- 
ninger, (Supreme  Ct.  Tr.  T.)  20  Misc. 
(N.  Y.)  527. 

Demand  of  Money  Paid.  —  Where  the 
vendor  contracted  to  deliver  the  deed 
on  payment  of  the  purchase  money  and 
has  refused  to  convey  on  tender  of  the 
balance  due,  the  plaintiff  need  not 
allege  that  he  demanded  a  return  of  the 
money  already  paid.  Drew  v.  Pedlar, 
87  Cal.  443;  Chatfield  v.  Williams,  85 
Cal.  518;  Fields  v.  Baum,  35  Mo.  App. 
511- 

Rescission  of  Contract.  —  Where  the 
purchaser  has  entered  into  possession 
and  remains  in  possession,  he  should 
offer  to  restore  the  land  or  allege  that 
the  contract  is  rescinded.  Martin  v. 
Chambers,  84  111.  579;  Gwynne  v.  Ram- 
sey, 92  Ind.  414. 

Befosal  to  Convey.  —  That  the  vendor 


has  refused  to  convey  should  be  alleged. 
Sennett  v.  Shehan,  27  Minn.  328. 

Precedent.  —  In  Skinner  z/.  Bedell,  32 
Ala.  44,  this  complaint  was  held  good 
against  demurrer: 

"The  plaintiffs,  y^/iM  Skinner,  etc. 
{describing  them),  claim  of  the  defendant, 
etc.  {describint^  him),  the  sum  of  %^,ooo, 
with  interest  thereon,  for  the  breaches 
of  the  condition  01  the  bond  made  by 
said  Joseph  R.  Bedell,  on  the  10th  of 
Augtist,  i8j>7,  payable  to  one  English 
Brewer,  in  the  sum  of  %^,ooo,  with  con- 
dition to  make  good  and  lawful  titles 
to  the  said  Brewer,  his  heirs  or  assigns, 
to  the  west  half  of  section  2j,  town- 
ship JQ,  range  26,  situated  in  Macon 
county,  provided  he  received  them, 
and  if  not  he  was  to  assign  over  to  them 
the  approved  contract,  and  if  so  that 
title  could  not  be  got  by  said  Bedell, 
then  he  was  to  refund  the  purchase 
money,  with  interest,  which  sum  was 
%3,_^oo,  one-halfhe\x\g  paid  on  the  Jirst 
day  oi  January,  i?>j8,  and  the  other  half 
on  the  first  day  oi  January,  18  79.  Said 
bond  vyas  assigned  by  said  Brewer,  in 
writing,  to  said  David  Skinner  and 
one  David  Burks;  and  the  said  David 
Burks  assigned  his  interest  in  said 
bond,  in  writing,  to  said  Francis  Gibbs; 
and  said  plaintiffs,  administrators  as 
aforesaid,  are  now  the  legal  and  bene- 
ficial owners  of  said  bond.  And  plain- 
tiffs say  that  the  condition  of  said  bond 
has  been  broken  by  ^?i\A Joseph  R.  Be- 
dell in  his  lifetime,  and  by  said  defend- 
ant since  the  death  of  said  Bedell,  in 
this: 

I.  That  said  Bedelld'id  not,  on  the  ist 
January,  iSjg,  or  at  any  other  time 
during  his  lifetime,  nor  the  said  de- 
fendant since  the  death  of  said  BedtU, 
make,  or  offer  to  make,  or  cause  to  be 
made,  to  the  said  English  Brewer,  or  to 
any  of  the  holders  or  assignees  of  said 
bond,  nor  their  heirs  or  administrators, 
any  title  whatever  to  said  land;  ['  that 
since  the  death  of  said  Bedell,  to  wit,  on 
the  1st  September,  iSj^,  the  then  adminis- 
trator of  his  estate  was  called  upon  by 
plaintiffs  and  requested  to  make  titles 
to  said  lands  in  said  condition  men- 
tioned; that  said  administrator  then 
and  there  returned  for  answer  that  his 
intestate  had  been  unable  to  procure  a 
title  to  said  lands;  that  he  had  no  title 
thereto,  and  that  it  was  unnecessary  to 
make  or  tender  to  him  a  deed  to  be 
executed;']  nor  assigned  the  approved 
contract  to  any  of  the  parties  above 
named  who  were  entitled  to  it;  ['  which 
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Form  No.  20358.1 

{Commencing  as  in  Eorm  No.  20359,  and  continuing  down  to  *. ) 
First.   For  a  first  cause  of  action: 

1.  That  ontht  first  ddiy  ol  June,  i899,  this  plaintiff  and  the  defend- 
ant  entered  into  an  agreement  in  writing,  under  their  hands  and 
seals,  whereby  the  defendant  agreed  to  sell  to  the  plaintiff  the  farm 
the  defendant  then  resided  on,  in  the  town  of  Hyde  Park,  in  the 
county  of  Dutchess,  and  containing  three  hundred  and  fifty  acres,  or 
thereabout,  for  the  sum  of  ttventy  dollars  per  acre;  and  that  he 
would,  on  the  first  day  of  May  then  next  ensuing,  at  the  county 
clerk's  office,  in  the  town  of  Poughkeepsie,  between  the  hours  of  eight 
o'clock  m  the  morning  and  six  in  the  evening,  on  receiving  from  the 
plaintiff  the  sum  of  ticeniy  dollars  per  acre,  at  his  own  expense  exe- 
cute a  proper  conveyance  for  conveying  the  fee  simple  of  said 
premises  to  this  plaintiff  free  of  all  incumbrances;  and  the  plaintiff 
agreed  that  he  would,  at  the  time  and  place  above  mentioned,  on 
the  execution  of  such  conveyance,  pay  to  the  defendant  the  sum  of 
twenty  dollars  per  acre  as  aforesaid;  and  that  in  said  agreement  the 
defendant  acknowledged  the  payment  by  the  plaintiff  of  one  thousand 
dollars  in  part  payment  of  said  premises;  and  further  agreed  to  take 
a  bond  conditioned  for  the  payment  of  six  thousand  dollars,  secured 
by  a  mortgage  on  said  premises  in  payment  of  six  thousand  dollars 
of  the  pur-chase  money,  said  bond  and  mortgage  to  be  payable  in  one 
year  from  saidyfrj/  day  of  May,  and  to  bear  interest  at  six  per  cent, 
per  annum,  and  further  agreed  to  pay  this  plaintiff,  on  failure  of 
performance,  one  thousand  dioWdiXS  liquidated  damages. 

II.  That  on  the  {stating  time'),  at  {stating  place),  the  plaintiff  was 
ready  and  willing  to  fulfil  the  agreement  on  his  part  in  all  respects 
{or  7vhere  a  tender  was  necessary,  say,  "  That  on  the  {stating  ti?ne),  at 
{stating  place),  the  plaintiff  was  ready  and  willing  to  fulfil  the  agree- 
ment on  his  part  in  all  respects,  and  then  and  there  offered  to  the 
defendant  to  accept  a  conveyance  of  the  premises,  and  tendered  to 
the  defendant  a  bond  and  mortgage  drawn  and  executed  pursuant 
to  the  agreement  and  the  residue  of  the  pnrchase  money  in  cash  "), 

approved  contract  was,  by  the  said  con-  defendant  since  his  death,  ever  refund 
dition,  to  be  assigned  to  the  proper  said  purchase  money  with  interest, 
owner  of  said  title  bond,  when  (and  3.  That  said  Bedell,  on  said  ist 
only  when)  all  difficulties  in  the  way  of  January,  i8jg,  or  at  any  other  time 
the  issue  of  the  patent  upon  said  ap-  before  or  since  during  his  lifetime, 
proved  contract  had  been  obviated;  and  nor  said  defendant  since  his  death,  as 
plaintiffs  say  that  said  difficulties  have  his  administrator,  has  had  any  titles 
not  been  obviated,  but  still  exist;']  nor  to  said  lands,  nor  been  able  to  make 
has  n/'i  refunded  said  ^^,joo,  or  any  any  titles  thereto,  according  to  the  con- 
part  thereof.  dition  of  said  bond;  nor  have  they,  or 

2.  That  said  Bedell  during  his  life-  either  of  them,  refunded  said  sum  of 
time,  and  said  defendant  since  his  %2,^oo,  or  any  part  thereof;  nor  have 
death,  have  not  got,  and  have  not  been  they  assigned  said  approved  contract; 
able  to  get,  titles  to  said  lands,  but  all  of  which  they  have  been  requested 
have  been,  and  still  are,  unable  to  make  to  do,  but  have  neglected  and  refused 
any  titles  to  said  lands,  in  accordance  to  do  so.  to  plaintiffs'  damage  as  above 
with    the    condition   of  said  bond;  nor  stated." 

did  said  Bedell  in  his  lifetime,  or  said         1.  See,  generally,  supra,  note  2,  p.  729. 
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and  otherwise  has  duly  performed  all  the  conditions  of  said  agree- 
ment on  his  part. 

III.  That  the  defendant  refused  to  convey  the  said  premises,  pur- 
suant to  the  agreement,  and  he  then  could  not  and  cannot  now 
convey  a  good  title  to  the  farm  free  of  all  incumbrances;  but,  on 
the  contrary,  the  same  was  and  still  is  subject  to  various  defects  and 
incumbrances,  and  in  particular  to  a  lease  made  by  him  to  the  trus- 
tees of  the  school  district  for  the  erection  and  use  of  a  school-house, 
and  to  the  inchoate  right  of  dower  of  the  wife  of  one  Samuel  Short,  who 
is  still  living;  wherefore  the  defendant  failed  to  perform  his  agree- 
ment, to  the  damage  of  the  plaintiff  one  thousand  dollars. 

Second.  And  for  a  second  cause  of  action  the  plaintiff  alleges: 

IV.  That  the  payment  of  one  thousand  dollars  hereinbefore  stated 
to  have  been  made  by  the  plaintiff  to  the  defendant,  in  pursuance  of 
the  said  agreement,  was  made  by  a  negotiable  proniissory  note  for 
that  amount,  made  by  this  plaintiff,  payable  to  the  order  of  one 
William  West,  and  indorsed  by  him,  which  note  was  delivered  to 
the  defendant,  and  accepted  by  him  in  payment  of  said  sum  of  one 
thousand  (\o\\2.x'?>\  and  still  remains  in  his  possession. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant. 
I.  For  the  sum  of  one  thousand diCiWdLr'i;  and  2.  That  he  be  required 
to  cancel  and  deliver  up  to  the  plaintiff  said  note. 

(^Signature  of  attorney^  office  address,  and  verification  as  in  Form  No. 

Form  No.  20359.' 

(Precedent  in  Inness  v.  Willis,  48  N.  Y.  Super.  Ct.  188.)'' 

[(7z'//(?  of  court  and  cause  as  iti  Form  No.  5926.')^^ 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  on  or  about  the  19th  day  of  May,  1S8O,  in  the  city  of  New 
York,  the  <ltien6.dint,  Benja?nin  A.  Willis,  an  attorney  at  law  in  said 
city,  made  with  the  plaintiff  a  certain  agreement  or  contract  in 
writing,  wherein,  in  consideration  of  the  sum  of  %2Jf,000,  to  be  paid 
to  him  as  therein  set  forth,  by  the  plaintiff,  the  said  Willis  did  con- 
tract and  agree  with  the  plaintiff  to  sell  to  said  plaintiff  three  certain 
lots  of  ground  on  the  south  side  of  Ninety-fourth  street,  in  the  city 
of  New  York,  situate  11  feet  8  1-2  inches  west  of  Madison  avenue, 
and  together  in  size  76  feet  8  inches  front  by  102  feet  2  2-3  inches 
in  depth,  and  said  Willis  did  further  contract  and  agree  therein  to 
execute,  acknowledge  and  deliver  to  the  plaintiff  or  his  assigns  a 
deed  containing  a  general  warranty  and  full  covenants  for  the  con- 
veying and  assuring  to  him  or  them  the  fee  simple  of  said  premises, 
free  from  all  incumbrance,  which  deed  should  be  delivered  on  the 
12th  day  oi  June,  1S8O,  at  12  o'clock  m.,  at  the  office  of  said  Willis,  at 
No.  51  Chambers  street,  in  the  city  of  Ne7c>  York. 

II.  That  upon  the  making  and  execution  of  said  contract,  as  afore- 

1.  See.  generally,  supra,  note  2,  p.  3.  The  matter  to  be  supplied  within 
729.  [  ]  will  not  be  found  in  the   reported 

2.  This  complaint  was  held  sufficient,     case. 
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said,  the  plaintiff  paid  the  defendant,  as  a  part  payment  thereon,  the 
sum  of  %150. 

HI.  That  at  the  time  of  the  making  and  execution  of  said  con- 
tract, as  plaintiff  is  informed  and  believes,  said  Willis  was  not  the 
owner  of  the  aforesaid  premises  and  had  no  title  to  the  same. 

IV.  That  the  said  Willis  has  not  acquired  to  the  said  premises  at 
any  time  subsequent  to  said  contract,  as  plaintiff  is  informed  and 
believes. 

V.  That  the  said  Willis,  at  the  time  of  executing  the  aforesaid 
contract,  had  and  still  has  numerous  unsatisfied  judgments,  aggre- 
gating at  least  the  sum  of  %J/)fiOO,  docketed  against  him  in  the  city 
and  county  of  Nexu  York,  as  plaintiff  is  informed  and  believes. 

VI.  That  at  the  time  of  executing  the  aforesaid  contract,  the 
defendant,  Willis,  was  and  now  is  wholly  insolvent  and  irresponsible, 
as  plaintiff  is  informed  and  believes. 

VII.  That  all  the  negotiations  attending  the  making  and  execution 
of  said  contract  were  made  by  the  said  Willis  with  one  J.  H.  Ifuiess, 
who  acted  as  this  plaintiff's  agent,  attorney  and  legal  adviser. 

VIII.  That  the  defendant,  Willis,  did  suppress  and  conceal  from 
the  said  /.  H.  Inness  and  also  from  plaintiff  the  fact  that  he  was  not 
the  owner  of  the  aforesaid  premises,  and  had  no  title  to  the  same 
at  the  time  he  executed  the  aforesaid  contract  with  this  plaintiff. 

IX.  That  said  Willis  did  suppress  and  conceal  from  plaintiff  and 
his  agent  and  adviser  the  fact  that  he  was  not  the  owner  and  had  no 
title  to  the  premises  aforesaid,  fraudulently  and  with  intent  to 
deceive  this  plaintiff  and  his  said  agent  and  adviser,  and  to  induce 
plaintiff  to  enter  into  the  said  contract  and  to  pay  the  said  sum  of 
%150,  said  Willis  well  knowing  that  he  could  not  convey  to  the  plain- 
tiff the  said  premises,  as  agreed  in  said  contract,  as  plaintiff  is 
informed  and  believes. 

X.  That  the  said  J.  H.  In?iess,  plaintiff's  agent  and  adviser  as 
aforesaid,  relying  entirely  upon  the  contract  hereinbefore  set  forth, 
the  same  having  been  drawn  and  offered  by  said  Willis,  and  relying 
upon  said  JVillis's  ownership  of  the  said  premises,  and  ignorant  of 
his  want  of  title  thereto,  as  plaintiff  is  informed  and  believes,  did 
advise  plaintiff  to  enter  into  said  contract  as  a  safe  and  binding  one, 
and  to  pay  said  ^7oO,  as  aforesaid,  which  the  plaintiff  did,  relying 
upon  such  advice,  and  wholly  ignorant  of  said  defendant's  want  of 
title. 

XI.  That  upon  discovering  the  fraud  and  deceit  of  defendant, 
plaintiff  repudiated  and  rescinded  the  aforesaid  contract  and 
demanded  of  the  defendant  the  return  of  the  aforesaid  part  payment 
of  $750,  but  that  the  defendant  neglects  and  refuses  to  pay  the  same. 

XII.  Plaintiff  further  alleges  that  he  has  paid  to  his  counsel,  _/.  H. 
Inness,  for  services  rendered  about  and  under  the  aforesaid  agree- 
ment, and  for  making  an  examination  of  title  to  the  premises  afore- 
said, and  for  counsel  and  advice  in  regard  to  the  same,  the  sum  of 
two  hundred  dollars,  which  this  plaintiff  claims  against  the  defendant 
as  special  damages. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
nine  hundred  and  fifty  dollars,  with  interest  on  the  sum  of  seven  hun- 
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dred  and  fifty  dollars  from  the  iP///  day  oi  May,  188O,  together  with 
the  costs  of  this  action. 

[(^Signature  and  office  address  of  attorney,  and  verification  as  in  Form 

No.  11457. )y 

b.  Against  Personal  Representative  of  Vendor. 
(1)  On  Covenants  in  Deed  Made  by  Testator. 

Form  No.  20360. 

(Oliver's  Prec.  (1840),  p.  476.) 

(^Commencement  as  in  Form  No.  694-0.) 

For  that  the  said  Richard  Roe,  in  his  lifetime,  to  wit,  on  {stating 
time'),  at  (stating  place),  made,  sealed  and  delivered  to  the  plaintiff 
his  deed-poll  of  that  date,  duly  acknowledged,  recorded,  and  in  court 
to  be  produced;  in  which,  among  other  things,  it  is  witnessed  that 
the  said  Richard  Roe,  in  consideration  of  one  hundred  dollars,  then 
paid  to  him  by  the  plaintiff,  did  give,  grant,  bargain,  sell,  convey 
and  confirm  unto  the  plaintiff,  and  his  heirs  and  assigns  forever,  the 
sundry  tracts  of  land  hereafter  mentioned,  originally  granted  by 
the  inhabitants  of  the  town  of  Brookfield,  in  the  county  of  Penobscot, 
to  sundry  persons,  respectively,  and  laid  out  to  them  accordingly, 
and  which,  when  granted  and  laid  out  as  aforesaid,  lay  in  the  south- 
west corner  of  said  township  of  Brookfield,  and  at  the  time  of  making 
said  deed  were,  and  ever  since  have  been,  within  and  part  of  the 
town  of  Western,  in  our  said  county,  to  wit,  otie  parcel  of  land  con- 
taining {describing' the  land),  laid  out  as  aforesaid  to  Samuel  Short,  on 
{stating  time),  another  parcel  {describing  land  as  above),  for  the  more 
particular  boundaries  of  which  said  tracts  of  land  the  said  Richard 
Roe  referred  to  the  original  records  of  the  surveyors  thereof,  in  the 
records  of  the  said  town  oi  Brookfield,  to  have  and  to  hold  the  same, 
with  the  appurtenances  thereof,  to  the  plaintiff,  his  heirs  and  assigns, 
to  his  and  their  only  proper  benefit,  use  and  behoof  forever.  And 
the  said  Richard  Roe,  by  the  said  deed,  did  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise  and  grant  to  and 
with  the  plaintiff  that  before  and  until  the  ensealing  of  the  same 
deed  he,  the  said  Richard  Roe,  was  the  true,  proper,  sole  and  lawful 
owner  and  possessor  of  the  said  granted  premises,  with  the  appurte- 
nance's thereof;  and  that  he  had  in  himself  good  right,  full  power  and 
lawful  authority  to  give,  grant,  bargain,  sell,  convey  and  affirm  unto 
the  plaintiff  and  his  heirs  forever,  the  same  to  hold  as  aforesaid,  and 
that  free  and  clear,  and  freely  and  clearly  exonerated,  discharged 
and  acquitted  of  and  from  all  other  gifts,  grants,  bargains  and 
incumbrances  whatever;  and  that  he,  the  said  Richard  Roe,  his  heirs, 
executors  and  administrators,  would  warrant,  secure  and  defend  the 
same  to  plaintiff  against  the  lawful  claims  and  demands  of  all  other 
persons  whatever.  And  the  said  plaintiff  says  that  at  the  time  of 
the  ensealing  said  deed,  or  at  any  other  time,  the  said  Richard  Roe 
was  not  the  true,  sole,  proper  and  lawful  owner  and  possessor  of  said 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case_ 
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granted  premises,  or  any  part  thereof;  and  that  he,  the  said  Richard 
Roe,  never  had  in  himself  any  power  to  give,  grant,  bargain,  sell, 
convey  and  confirm  the  same  or  any  part  thereof  to  him  as  aforesaid; 
and  that  the  same  was  not  free  and  clear,  or  freely  and  clearly  dis- 
charged and  acquitted  from  other  gifts,  grants  and  incumbrances; 
but  that  the  title  and  freehold  in  the  premises,  at  the  time  of  making, 
sealing  and  delivering  said  deed,  was  in  other  persons  than  in  the 
said  Richard  Roe  by  priority  of  right;  and  that  after  his  death,  and 
the  death  of  William  IFesl,  late  of  {stating  place^,  deceased,  who  in 
his  lifetime  was  executor  with  the  said  Nathan  Hale,  of  the  last  will 
and  testament  of  the  sdad  Richard  Roe,  one  John  Smith,  of  {stating 
place),  entered  upon  the  aforesaid  tracts  of  land,  pretending  himself 
to  have  the  rightful  possession  thereof,  and  claiming  the  same  as  his 
estate,  and  cut  down  and  carried  away  the  timber  and  wood  then 
growing  thereon,  and  destroyed  the  plaintiff's  fence  erected  thereon; 
of  which  the  said  Nathan  Hale  was  well  knowing;  yet,  though 
requested,  he  did  not  defend  the  same  to  the  plaintiff,  but  suffered 
the  sdixne  John  Smith  to  continue  the  possession  thereof;  and  the 
plaintiff  thereby  became  obliged  to  and  did  then  and  there  expend 
large  sums  of  money  in  prosecuting  and  pursuing  sundry  actions  for 
maintaining  his  then  supposed  rightful  possession  of  the  said  tracts 
of  land,  and  to  recover  a  recompense  for  the  cutting  down  and 
carrying  away  said  wood  and  timber,  and  for  destroying  the  fence 
aforesaid;  but,  for  want  of  a  good  title  as  aforesaid,  could  not  main- 
tain the  same,  but  finally  lost  said  tract  and  acres  of  land,  with  all 
his  trouble  and  expense  aforesaid,  amounting  to  three  hundred  dol- 
lars, by  reason  of  the  said  Richard  Roe's  having  no  title  thereto;  and 
that  he  cannot  hold  any  part  of  the  above  granted  premises  for  the 
like  reason,  to  wit,  that  the  said  Richard  Roe  had  not  any  right  or 
title  thereto  as  aforesaid.  And  so  the  said  Richard  Roe  broke  his 
covenant;  nor  did  the  said  William  West  and  Nathan  Hale,  during 
the  life  of  the  said  Willia7n  West,  and  after  the  death  of  the  said 
Richard  Roe,  kee"^  and  perform  it;  nor  hath  the  sa.\<l  Nathan  Hale 
kept  and  performed  said  covenant  since  said  William  West's  death; 
and  the  breach  of  the  said  covenants  aforesaid  is  to  the  damage 
{concluding  as  in  Form  No.  69JfO). 

Form  No.  20361. 

(Precedent  in  Carter  v.  Denman,  23  N.  J.  L.  261.)' 

New  Jersey  Supreme  Court,  of  the  term  oi  January,  in  the  year  iZ50. 

Essex  county,  ss: — Rodney  Wilder  and  Aaron  Denman,  executors 
of  the  last  will  and  testament  of  Matthias  Denman,  deceased,  the 
defendants  in  this  suit,  were  summoned  to  answer  unto  John  Carter, 
the  plaintiff  therein,  of  a  plea  of  breach  of  covenant;  and  thereupon 
the  plaintiff,  by  Jeremiah  Mason,  his  attorney,  complains,  for  that 
whereas  heretofore,  in  the  lifetime  of  the  said  Matthias  Denman, 
to  wit,  on  the  16th  day  oi  January,  in  the  year  i855,  at  Newark,  in 
the  said  county,  by  a  certain  indenture,  commonly  called  a  deed  of 
conveyance,  made  by  and  between  the  said  Matthias  Denman,  of  the 

1.  This  declaration  was  held  sufficient. 
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first  part,  and  Samuel  Miller,  of  the  second  part,  sealed  with  the  seal 
of  the  said  Matthias  Denrnan,  the  date  whereof  is  the  day  and  year 
aforesaid,  it  was  witnessed,  that  for  the  consideration  of  the  sum  of 
two  thousand  and  five  hundred  doWavs,  paid  by  the  said  Samuel  Miller 
to  the  said  Matthias  Denman,  he,  the  said  Matthias  Denman,  did 
grant,  bargain,  sell  and  convey  to  the  said  Samuel  Miller  and  his 
heirs  and  assigns,  a  certain  lot,  tract  or  parcel  of  land  and  premises, 
with  the  appurtenances  thereunto  belonging,  situate,  lying  and  being 
in  the  township  of  Springfield,  in  the  county  aforesaid,  and  in  the 
said  indenture  particularly  mentioned  and  described,  to  have  and  to 
hold  the  same  unto  and  to  the  use  of  the  said  Samuel  Miller,  his 
heirs  and  assigns  forever;  and  the  said  Matthias  Denman  did,  in  and 
by  the  said  indenture,  for  himself,  his  heirs,  executors  and  adminis- 
trators (amongst  other  things)  covenant  and  grant,  to  and  with  the 
said  Samuel  Miller,  and  his  heirs  and  assigns,  that  he,  the  said 
Matthias  Denman,  would  warrant,  secure,  and  forever  defend  the 
said  land  and  premises  unto  the  said  Samuel  Miller,  and  his  heirs  and 
assigns  forever  against  the  lawful  claims  and  demands  of  all  and 
every  person  and  persons,  freely  and  clearly  freed  and  discharged 
of  and  from  all  manner  of  incumbrances  whatsoever,  as  by  the  said 
indenture,  or  the  record  thereof  (reference  being  thereto  had) 
will  (amongst  other  things)  more  fully  and  at  large  appear.  And 
afterwards,  to  wit,  on  the  Jfth  day  of  September,  in  the  year  aforesaid, 
at  Neivark  aforesaid,  by  a  certain  other  indenture,  commonly  called 
a  deed  of  mortgage,  made  by  and  between  him,  the  said  Samuel 
Miller,  and  Harriet  his  wife,  of  the  first  part,  and  Nicholas  Arrow- 
smith  and  Eleanor  JVilson,  surviving  executors  of  the  last  will  and 
testament  oi  James  Wilson,  deceased,  of  the  second  part,  sealed  with 
the  seals  of  the  said  Samuel  Miller  and  Harriet  Miller,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  it  was  witnessed  that  for 
the  consideration  of  the  sum  of  one  thousand  and  five  hundred  doWavs, 
paid  by  the  said  Nicholas  Arrowsmith  and  Eleanor  Wilson,  executors 
as  aforesaid,  to  them,  the  said  Samuel  Miller  and  Harriet  Miller,  did 
grant,  bargain,  sell  and  convey  to  the  said  Nicholas  Arrowsmith  and 
Eleanor  Wilson,  executors  as  aforesaid,  and  their  heirs  and  assigns, 
the  said  lot,  tract  or  parcel  of  land  and  premises  hereinbefore  men- 
tioned, and  in  the  said  last  mentioned  indenture  particularly  men- 
tioned and  described,  together  with  all  and  singular  the  profits, 
privileges  and  advantages,  with  the  appurtenances  to  the  same 
belonging  or  in  any  wise  appertaining,  and  also  all  the  estate,  right, 
title,  interest,  property,  claim  and  demand  whatsoever  of  the  said 
Samuel  Miller  and  Harriet  Miller,  of,  in  and  to  the  same,  and  of,  in 
and  to  every  part  thereof,  to  have  and  to  hold  the  same  unto  and  to 
the  use  of  the  said  Nicholas  Arro^vsmith  and  Eleanor  Wilson,  execu- 
tors as  aforesaid,  and  their  heirs  and  assigns;  provided  always,  and 
it  was  agreed  by  and  between  the  said  Samuel  Miller  and  the  said 
Nicholas  Arrowsmith  and  Eleanor  Wilson,  executors  as  aforesaid,  in 
and  by  the  said  last  mentioned  indenture,  that  if  the  said  Samuel 
Miller,  his  heirs,  executors  or  administrators,  did  and  should  well 
and  truly  pay  or  cause  to  be  paid  to  the  said  Nicholas  Arrowsmith 
and  Eleanor   Wilson,    executors   as   aforesaid,    or    to    their   certain 
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attorney  or  attorneys,  heirs,  executors,  admiaistrators  or  assigns* 
the  sum  of  %1,500  o^  or  before  tW  fourth  day  of  September^  in  the 
year  i85^  with  lawful  interest  half-yearly,  according  to  the  condition 
of  a  certain  bond  bearing  even  date  with  the  said  last  mentioned 
indenture,  without  any  deduction  or  defalcation  for  taxes  assess- 
ments, or  any  other  imposition  whatsoever,  that  then  the  said  last 
mentioned  indenture  should  cease  and  be  void,  as  by  the  said  last 
mentioned  indenture  (reference  being  thereto  had)  will  (amongst 
other  things)  more  fully  and  at  large  appear;  and  afterwards,  to  wit, 
on  the  Sd  day  of  October.,  in  the  year  i854,  the  said  Nicholas  Arrow- 
smith  and  Eleanor  Wilson.,  executors  as  aforesaid,  filed  their  bill  of 
complaint  in  the  Court  of  Chancery  of  the  state  of  Neui  Jersey,  at 
Trenton.,  to  wit,  at  Newark  aforesaid,  in  and  by  which  said  bill  of 
complaint  they  then  and  there  (amongst  other  things)  alleged  and 
charged  that  default  had  been  made  by  the  said  Samuel  Miller  in  the 
performance  of  the  proviso  or  condition  of  the  said  last  mentioned 
indenture,  and  hereupon  prayed  that  the  equity  of  redemption  of 
the  said  Samuel  Miller  in  the  said  mortgaged  premises  might  be 
foreclosed,  and  that  the  said  mortgaged  premises  might  be  decreed 
to  be  sold  to  pay  off  and  satisfy  the  amount  due  and  unpaid  upon 
and  secured  by  the  said  last  mentioned  indenture;  that  thereupon 
such  proceedings  were  had  in  the  said  Court  of  Chancery.,  at  Trenton, 
to  wit,  at  Newark  aforesaid,  that  afterwards,  to  wit,  on  the  twenty- 
first  day  oi  January,  in  the  year  \Z35,  at  Trenton,  to  wit,  at  Newark 
aforesaid,  a  decree  was  made  in  the  said  Court  of  Chancery,  bearing 
date  the  day  and  year  last  aforesaid,  whereby  it  was  (amongst  other 
things)  decreed  that  the  equity  of  redemption  of  the  said  Samuel 
Miller  and  Harriet  Miller  in  the  said  mortgaged  premises  should  be 
and  was  foreclosed;  that  the  said  mortgaged  premises  should  be  sold 
to  pay  off  and  satisfy  to  the  said  Nicholas  Arrowsmith  and  Eleanor 
Wilson,  executors  as  aforesaid,  the  amount  due  and  unpaid  upon 
and  secured  by  the  said  last  mentioned  indenture  and  ascertained  by 
the  said  decree,  and  that  an  execution  should  be  issued  for  that  pur- 
pose, directed  to  the  sheriff  of  the  said  county  of  Essex,  as  in  and 
by  the  record  of  said  proceedings  and  decree  (reference  being  there- 
unto had)  will  more  fully  and  at  large  appear;  and  thereupon,  after- 
wards, to  wit,  on  the  2d  day  of  February,  in  the  year  last  aforesaid, 
an  execution  was  issued  out  of  the  said  Court  of  Chancery,  upon  and 
according  to  the  said  decree,  and  directed  and  delivered  to  the  sheriff 
of  the  said  county  of  Essex,  under  and  by  virtue  of  which  said  execu- 
tion John  Lynch,  then  the  sheriff  of  the  said  county  of  Essex,  to 
whom  the  said  execution  was  so  directed  and  delivered  as  aforesaid, 
to  wit,  on  the  11th  day  of  May,  in  the  year  last  aforesaid,  at  Newark 
aforesaid,  having  previously  duly  advertised  the  said  mortgaged 
premises  for  sale  in  due  course  of  law,  struck  off  and  sold  the  said 
mortgaged  premises  to  the  said  Nicholas  Arrowsmith,  for  the  con- 
sideration of  %1,600;  and,  in  pursuance  of  such  sale  as  aforesaid, 
afterwards,  to  wit,  on  the  twenty-third  day  oi  June,  in  the  year  last 
aforesaid,  at  Newark  aforesaid,  by  a  certain  other  indenture,  com- 
monly called  a  deed  of  conveyance,  made  by  and  between  the  said 
John  Lynch,  as  such  sheriff  as  aforesaid,  of  the  first  part,  and  the 
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said  Nicholas  Arrowsmiih,  of  the  second  part,  sealed  with  the  seal  of 
the  said  John  Lynch^  as  such  sheriff  as  aforesaid,  the  date  whereof  is 
the  day  and  year  last  aforesaid,  he,  the  said  John  Lynch,  as  such 
sheriff  as  aforesaid,  for  the  consideration  of  %1,600  paid  to  him  by 
the  said  Nicholas  Arro7vsmith,  did  bargain,  sell  and  convey  the  said 
mortgaged  premises,  together  with  all  and  singular  the  privileges 
and  advantages,  with  the  appurtenances  to  the  same  belonging  or  in 
any  wise  appertaining,  and  all  the  estate,  right,  title,  interest,  prop- 
erty, claim  and  demand  whatsoever  of  the  said  Samuel  Miller  and 
Harriet  Miller,  of,  in  and  to  the  same,  and  of,  in,  and  to  every  part 
and  parcel  thereof,  in  as  full  and  ample  a  manner  as  he,  the  said 
John  Lynch,  as  such  sheriff  as  aforesaid,  by  virtue  of  the  said  execu- 
tion, might  and  could,  or  ought  to  have  conveyed  the  same  to  the 
said  Nicholas  Arrowsmith,  and  his  heirs  and  assigns,  to  have  and  to 
hold  the  same  unto  ana  to  the  use  of  the  said  Nicholas  Arrowsmiih 
and  his  heirs  and  assigns,  as  in  and  by  the  said  last  mentioned 
indenture  or  the  record  thereof  (reference  being  thereunto  had)  will 
more  fully  and  at  large  appear;  and  afterwards,  to  wit,  on  the  SOth 
day  of  September,  in  the  year  i^35,  at  Newark  aforesaid,  by  a  certain 
other  indenture,  commonly  called  a  deed  of  conveyance,  made  by 
and  between  the  said  Nicholas  Arrotvsmith,  of  the  first  part,  and  the 
plaintiff,  of  the  second  part  (which  said  indenture,  sealed  with  the 
seal  of  the  said  Nicholas  Arro^usmith,  the  plaintiff  now  brings  here 
into  court,  the  date  whereof  is  the  day  and  year  last  aforesaid),  it 
was  witnessed  that,  for  the  consideration  of  the  sum  of  $2,200,  paid 
by  the  plaintiff  to  the  said  Nicholas  Arrowsmiih,  he,  the  said  Nicholas 
Arrowsmiih,  did  grant,  bargain,  sell  and  convey  the  said  land  and 
premises,  together  with  all  and  singular  the  privileges  and  advan- 
tages, with  the  appurtenances  to  the  same  belonging  or  in  any 
wise  appertaining,  and  all  the  estate,  right,  title,  interest,  prop- 
erty, claim  and  demand  whatsoever  of,  in  and  to  the  same,  and  of, 
in  and  to  every  part  and  parcel  thereof,  to  the  plaintiff  and  his  heirs 
and  assigns,  to  have  and  to  hold  the  same  unto  and  to  the  use  of  the 
plaintiff  and  his  heirs  and  assigns  forever,  as  in  and  by  the  said  last 
mentioned  indenture  (reference  being  thereto  had)  will  more  fully 
and  at  large  appear. 

And  the  plaintiff  avers,  that  before  and  at  the  time  of  the  sealing 
and  delivery  of  the  said  indenture  or  deed  of  conveyance,  so  made 
by  and  between  the  said  Matthias  Denman  of  the  first  part,  and 
the  said  Samuel  Miller  of  the  second  part,  as  aforesaid,  and  herein- 
before first  mentioned,  to  wit,  on  the  16ih  day  oi  January,  in  the 
year  \%SS,  Mary  Pierson,  then  the  wife,  and  since  the  widow  of 
Robert  Pierson,  now  deceased,  became  and  was  entitled  to  an  inchoate 
right  of  dower  in  the  said  land  and  premises,  by  reason  of  the  seisin 
of  the  same  in  fee  in  the  said  Robert  Pierson  before  that  time  and 
during  the  coverture  of  the  said  Mary  Pierson  with  the  said  Robert 
Pierson,  to  wit,  at  Newark  aforesaid;  and  that  after  the  sealing  and 
delivery  of  the  said  indenture  or  deed  of  conveyance,  last  herein 
before  referred  to,  and  after  the  sealing  and  delivery  of  the  said 
indenture  or  deed  of  conveyance,  so  made  by  and  between  the 
said  Nicholas  Arrowsmiih  of  the  first  part,  and  the  plaintiff  of  the 
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second  part,  as  aforesaid,  and  hereinbefore  mentioned,  and  since 
the  death  of  the  said  Matthias  Denman,  to  wit,  on  the  first  day 
of  February,  in  the  year  i847,  the  said  Robert  Pier  son  departed  this 
life,  to  wit,  at  Newark  aforesaid,  and  that  thereupon,  then  and  there, 
the  said  inchoate  right  of  dower  of  the  said  Mary  Pierson  in  the  said 
land  and  premises,  she  having  then  and  there  survived  the  said 
Robert  Pierson,  her  said  husband,  became  and  was  complete  and 
perfect,  in  such  manner  that  she  might  lawfully  demand  and  have 
recovery  thereof  against  the  plaintiff,  and  that  the  said  Mary  Pierson 
being  so  entitled  as  aforesaid;  afterwards,  to  wit,  on  the  6th  day  of 
July,  in  the  year  i8^7,  commenced  in  the  Supreme  Court  of  Judica- 
ture of  this  state,  at  Trenton,  against  the  plaintiff,  an  action  for  the 
recovery  of  her  said  dower  in  the  said  land  and  premises,  to  wit,  at 
Newark  aforesaid,  and  that  thereupon  such  proceedings  were  had 
in  the  said  Supreme  Court  at  Trenton  aforesaid,  in  the  said  action, 
that  afterwards,  to  wit,  in  the  term  oi  January,  in  the  year  i8^^,  of 
the  said  court,  at  Trenton  aforesaid,  it  was  considered  and  adjudged 
by  the  said  court  that  the  said  Mary  Pierson  recover  against  the 
plaintiff  her  seisin  of  the  M/>^  part  of  the  said  lands  and  premises, 
with  the  appurtenances,  to  be  held  by  her  in  severalty  by  metes  and 
bounds,  to  wit,  at  Newark  aforesaid;  and  that  afterwards,  to  wit,  on 
the  Jfih  day  oi  January,  in  the  year  last  aforesaid,  a  writ  of  seisin 
and  inquiry  of  damages  was  issued  out  of  the  said  court  at  Trenton 
aforesaid  in  the  said  action,  and  directed  and  delivered  to  the  sheriff 
of  the  said  county  of  Essex,  whereby  he  was  commanded  (amongst 
other  things),  without  delay,  to  give  the  said  Mary  Pierson  her  full 
seisin  of  the  said  third  part  of  the  said  lands  and  premises,  with  the 
appurtenances,  to  be  held  by  her  in  severalty  by  metes  and  bounds, 
to  wit,  at  Newark  aforesaid;  and  that  thereupon  afterwards,  to  wit, 
on  the  third  day  of  April,  in  the  year  last  aforesaid,  the  said  sheriff 
of  the  said  county  of  Essex,  at  Springfield  aforesaid,  caused  the  said 
Mary  Pierson  to  have  her  full  seisin  of  the  said  third  part  of  the  said 
lands  and  premises,  with  the  appurtenances,  to  hold  to  her  in  sever- 
alty by  metes  and  bounds;  and  afterwards,  to  wit,  in  the  term  of 
April,  in  the  year  last  aforesaid,  of  the  said  court,  at  Trenton  afore- 
said, it  was  further  considered  and  adjudged  by  the  said  court,  that 
the  said  Mary  Pierson  recover  against  the  plaintiff,  as  well  the  value 
of  the  said  third  part  of  the  said  lands  and  premises,  with  the  appur- 
tenances, from  the  time  of  the  demand  of  the  said  dower  by  the  said 
Mary  Pierson  until  the  time  of  the  delivery  of  seisin  as  aforesaid, 
which  said  value  amounted  to  the  sum  of  twenty-six  dollars  and  sixty- 
six  cents,  and  the  damages,  over  and  above  the  said  value,  to  the 
amount  of  twenty-six  dollars  and  thirty-three  cents  found  by  the  said 
inquisition,  and  also  the  sum  oi  fifty-two  diO\\diX%diXidi  seventy-two  z^nX-s, 
by  the  said  court  adjudged  of  increase  to  the  said  Mary  Pierson  for 
her  costs  and  charges  by  her  about  her  suit  in  that  behalf  expended, 
which  said  value  and  damages,  including  the  said  costs  and  charges, 
amounted  to  the  sum  of  %105hl,  to  wit,  at  Newark  aforesaid,  as  by 
the  record  of  the  said  proceedings  and  judgment,  now  remaining  in 
our  said  court  (reference  being  thereto  had)  will  more  fully  and 
at  large  appear. 
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And  the  plaintiff  avers  that  the  said  Mary  Pierson  hath  ever  since 
the  seisin  of  the  said  third  part  of  the  said  land  and  premises,  with 
the  appurtenances,  was  caused  to  be  given  to  her  as  aforesaid,  to 
hold  to  her  in  severalty  as  aforesaid,  hitherto  been  seised  of  and 
held  the  said  third  part  of  the  said  land  and  premises,  with  the 
appurtenances,  in  severalty,  lawfully  against  the  plaintiff,  to  wit,  at 
Ne7vark  aforesaid,  and  greatly  to  his  damage;  and  the  plaintiff,  by 
reason  of  the  premises,  was  not  only  put  to  and  suffered  great  trouble 
and  inconvenience,  but  was  forced  and  obliged  to,  and  did  necessa- 
rily pay  a  large  sum  of  money,  to  wit,  the  sum  of  %105.71  on  account 
of  the  said  sum  so  recovered  as  aforesaid,  and  divers  other  large 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  %250,  in  defending  the  said  suit,  to  wit,  at  Newark 
aforesaid,  contrary  to  the  covenant  so  made  by  the  said  Matthias 
Denman,  for  himself,  his  heirs,  executors  and  administrators,  with 
the  said  Samuel  Miller  and  his  heirs  and  assigns,  as  aforesaid. 

And  so  the  plaintiff  in  fact  saith  that  the  defendants  (although 
often  requested  so  to  do)  have  not  kept  the  said  covenant  so  by 
the  said  Matthias  Denfnan  for  himself,  his  heirs,  executors  and 
administrators  made  as  aforesaid,  but  have  broken  the  same,  and 
to  keep  the  same  with  the  plaintiff  have  hitherto  wholly  neglected 
and  refused,  and  still  do  neglect  and  refuse,  to  the  damage  of  the 
plaintiff  of  one  thousand  dollars,  and  therefore  he  brings  suit,  etc. 

[(^Signature  as  in  Form  No.  6946. )  j  ^ 

Form  No.  20362. 

(Precedent  in  Lowrance  v.  Robertson,  10  S.  Car.  8.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  5932 ^Y' 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  That  on  March  24,  i851,fohn  Caldwell,  in  consideration  of  fve 
thousand  dollars  paid  to  him  by  Samuel  Pearse,  conveyed  by  deed  to 
said  Samuel  Pearse,  in  fee  simple,  the  premises  described  in  the 
complaint,  and  that  the  said  John  Caldwell,  then  and  there,  by  the 
said  deed,  covenanted  for  himself,  his  heirs,  executors  and  adminis- 
trators to  warrant  and  forever  defend  all  and  singular  the  said 
premises  unto  the  said  Samuel  Pearse,  his  heirs  and  assigns,  against 
all  persons  whomsoever  lawfully  claiming  or  to  claim  the  same  or 
any  part  thereof. 

2.  That  ox\  August  27,  \%69,  Daniel B.  Miller,  clerk  of  the  Court 
of  Common  Pleas  for  the  county  aforesaid,  by  virtue  of  certain  pro- 
ceedings in  the  Court  of  Equity  and  Court  of  Common  Pleas,  upon  a 

bill   filed  by  Susannah  M.  Pearse,  on   or  about  the  day   of 

,  18^7,  at  Columbia,  in  said  county  and  state,  against  Andrew 

W.  Lewis,  Elizabeth  Le^vis  and  others,  praying  among  other  things 
the  sale  of  said  premises  as  the  property  of  said  Samuel  Pearse,  did 
convey  by  deed  to  the  plaintiffs  in  fee  simple,  for  the  sum  oi  four 
thousand  dollars,  the  premises  aforesaid,  and  also  the  estate,  right, 

1.  The  matter  to  be  supplied  within  2.  It  was  held  that  the  plaintiff 
[]  will  not  be  found  in  the  reported  case,     should  have  judgment. 
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title,  interest,  dower,  possession,  property,  benefit,  claim  and 
demands  whatsoever  of  the  devisees,  and  of  the  heirs  at  law  of  said 
Samuel  Fearse,  who  had  died  in  possession  of  said  premises,  after 
having  devised  them,  and  of  all  the  parties  to  said  proceedings,  and 
all  other  persons  rightfully  claiming  or  to  claim  the  same  or  any 
part  thereof,  by,  from  or  under  them,  or  any  of  them. 

3.  That  Olivia  R.  McGowan,  Henrietta  McGowan,  Agnes  Hydrick, 
her  husband,  Jacob  Hydrick,  William  B.  McGowan,  Sallie  F.  Drennan, 
her  husband,  John  Drennan,  and  Mary  McGotvan,  the  lawful  owners 
of  said  premises,  on  May  12,  i873,  entered  into  the  premises  and 
ejected  and  removed  the  plaintiffs  by  action  in  the  Court  0/  Common 
Pleas,  at  Columbia,  in  said  county  and  state,  and  due  process  of  law, 
from  the  occupation  and  possession  of  the  same,  and  have  ever  since 
kept  them  out  of  the  same. 

4.  That  by  reason  thereof  the  plaintiffs  have  not  only  lost  the 
said  premises,  but  have  been  obliged  to  pay,  to  wit,  on  July  3,  iS73, 
the  sum  oi  five  hundred  and  sixty-seven  dollars  and  ninety-four  cents, 
taxed  costs  in  the  action  aforesaid,  prosecuted  against  them  for  the 
recovery  of  said  premises. 

5.  That  before  the  commencement  of  said  action,  Johi  Caldwell 
died,  \t2iv\ng0scar  A.  Caldwell  a.n6.  Thomas  J.  Robertson  executors  of 
his  will,  both  of  whom  duly  qualified  thereon,  and  that  said  Oscar  A. 
Caldwell  died,  leaving  said  Thomas  J.  Robertson  sole  surviving 
executor. 

6.  That  plaintiffs  gave  due  notice  to  said  surviving  executor  of 
the  pendency  of  said  action,  and  to  come  in  and  support  their  title 
and  defend  said  action. 

7.  And  the  plaintiffs  demand  judgment  against  Thomas  J.  Robertson, 
as  such  surviving  executor,  for  five  thousand  dollars,  with  interest 
irom.  March  2Jf.,  i851,  and  ior  five  hundred  and  sixty-seven  dollars  and 
ninety-four  ctnts,  with  interest  ir ova.  July  3,  i873,  and  for  costs  and 
disbursements. 

[(^Signature  and  verification  as  in  Form  No.  5932.')^ 

(2)  On  Covenants  in  Deed  Made  by  Personal  Representative. 

Form  No.  20363. 

(Precedent  in  Flannery  v.  Hinkson,  40  Vt.  485.)' 

[(^Commencing  as  in  Form  No.  10663,  and  continuing  down  to  *)]i 
for  that  whereas  heretofore,  to  wit,  said  T.  B.  Hinkson,  as  adminis- 
trator of  Elijah  Hinkson' s  estate,  at  Richmond,  on,  to  wit,  the  21st 
day  of  May,  \861f.,  for  and  in  consideration  of  four  hundred  and 
twenty-five  dollars  to  him  paid  by  Edward  Flannery,  a  certain  piece  of 
land  in  Bolton,  in  said  county,  which  deed  is  under  the  said  T.  B. 
^  Hinkson  s  hand  and  seal,  as  administrator  of  Elijah  Hinkson' s  estate, 
whereby  he  granted  and  released  to  said  Edward  Flannery,  his  heirs 
and  assigns,  certain  messuages,  tenements  and  lands,  with  appur- 
tenances, commonly  known  as  lot  16Jf.,  and  west  half  of  lot  113, 

1.  The  matter  to  be  supplied  within  2.  It  was  held  that  the  court  erred  in 
[  ]  will  not  be  found  in  the  reported  case,     dismissing  this  declaration. 
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situate  in  said  Bolton,  the  defendant  did,  by  his  deed,  as  administrator 
as  aforesaid,  which  is  now  brought  into  court,  grant  and  release  said 
land,  with  the  appurtenances  thereof,  to  said  Edzvard  Fiannery,  his 
heirs  and  assigns  forever,  and,  among  other  things,  said  T.  B.  Hink- 
son  covenanted  that  his  father,  Elijah  Hinkson,  of  whose  estate  he 
was  administrator,  died  seised  of  the  granted  premises  and  that  he 
was  authorized  to  convey  the  same,  and  that  he  had  observed  the 
rules  of  law  in  the  said  sale,  and  that  he  and  his  heirs,  executors  or 
administrators  would  warrant  and  defend  said  premises  unto  the  said 
Edward  Elannery,  his  heirs  and  assigns,  against  all  persons  claiming 
the  same  by,  from  or  under  the  said  Elijah  Hinkson,  or  him,  the  said 
T.  B.  Hinkson,  and  against  all  lawful  claims  and  demands  of  all  per- 
sons whomsoever,  and  the  plaintiff  says  that  said  land  was,  to  wit,  on 
the  1st  day  of  April,  1S64,  held  by  and  set  in  the  grand  list  of  Bolton, 
and  a  town  school  tax  and  state  tax  were  assessed  on  said  land  to 
T.  B.  Hinkson,  administrator  of  Elijah  Hinkson  s  estate,  in  the  list  of 
id)64,  and  was,  at  the  time  of  said  conveyance,  incumbered  with  a 
tax  upon  the  same,  which,  according  to  the  covenant  of  said  deed,  it 
belonged  to  said  T.  B.  Hinkson  to  pay,  and  also  all  the  taxes  upon 
that  land  for  that  year;  said  taxes  so  assessed  against  T.  B.  Hinkson, 
as  administrator,  on  said  land  were  put  in  the  hands  of  the  collector 
of  taxes  of  that  town,  Bolton;  said  T.  B.  Hinkson  was  called  upon  to 
pay  the  said  taxes,  which  he  refused,  and  directed  the  constable  to 
sell  said  land  on  which  the  tax  was  assessed,  and  said  plaintiff  was 
called  upon  to  pay  them,  and  gave  notice  to  said  defendant  to  pay 
them,  which  said  defendant  refused,  and  directed  the  constable  to 
sell  said  land  to  pay  said  taxes,  and  said  collector,  Morse,  advertised 
said  land  for  sale  for  said  taxes,  and  on  the  day  of  the  sale  said 
plaintiff  paid  said  taxes  and  costs  to  prevent  the  same  being  sold  for 
said  taxes  to  any  other  person.  Said  plaintiff  says  that  T.  B.  Hink- 
son was  to  warrant  and  defend,  and  did  covenant  to  warrant  and 
defend,  by  his  deed,  said  premises  to  him,  his  heirs  and  assigns, 
against  all  persons  claiming  the  same  by,  from  or  under  the  said 
Elijah  Hinkson,  or  the  said  T.  B.  Hinkson,  and  against  all  lawful 
claims  and  demands  of  all  persons  whomsoever.  And  the  plaintiff 
says  the  defendant  has  broken  all  of  said  covenants,  and  has  refused 
to  perform  his  covenants  aforesaid,  and  the  plaintiff,  in  consequence 
thereof,  has  been  obliged  to  pay  large  sums  of  money  to  prevent  his 
being  ejected  from  said  land,  which  it  was  the  duty  of  the  defendant 
to  pay.  The  plaintiff  says  he  has  ever  fulfilled  on  his  part,  but  the 
defendant  refused  to  keep  his  covenants,  to  the  damage  of  fifty 
dollars,  to  recover  which  sum  the  plaintiff  brings  suit.  [{Concluding 
as  in  Form  No.  10663. )Y 

2.  Answer  or  Plea.  , 

Form  No.  20364. 

(Precedent  in  Glenn  v.  Mathews,  44  Tex.  400.)* 
[(  Title  of  court  and  cause  as  in  Form  No.  592^. ) 

1.  The  matter  to  be  supplied  within        2.  It  was  held  that  this  answer  was 
[  ]  will  not  be  found  in  the  reported  case,     a  bar  to  the  action. 
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{^First  answer i)^ 

And  for  further  answer  this  defendant  denies  all  and  singular  the 
allegations  in  plaintiff's  petition,  except  such  as  are  hereinafter 
specially  admitted. 

Defendant  admits  the  execution  of  the  bond  for  title  and  deed 
referred  to  in  plaintiff's  petition,  together  with  covenants  of  war- 
ranty; also  the  suit  and  eviction  by  Freeman  and  David  George  ;  also 
that  the  defendant  had  notice  of  the  pendency  of  said  suit;  but  he 
very  specially  denies  that  plaintiff's  said  intestate,  F.  R.  Penrice, 
deceased,  purchased  of  defendant  or  entered  upon  and  took  posses- 
sion of  said  land  in  good  faith,  as  is  alleged  by  plaintiff. 

Defendant  denies  that  he  ever  received  any  consideration  for  said 
land,  or  for  the  execution  of  said  title  bond,  deed  and  covenant  of 
warranty,  except  as  hereinafter  stated. 

Defendant  further  says  that  at  the  time  of  the  execution  of  said 
title  bond  said  land  was  unoccupied,  and  said  F.  R.  Penrice  desired 
to  take  possession  of  said  land  under  color  of  title,  and  he  applied  to 
defendant  to  make  him  title  to  the  same,  so  as  to  enable  him  to  hold 
the  same  by  prescription  under  a  deed  duly  recorded. 

Defendant  further  says  that  at  the  especial  instance  and  request 
of  said  F.  R.  Penrice,  and  for  his  accommodation,  and  without  con- 
sideration, except  as  hereinafter  stated,  and  for  the  purpose  of 
enabling  said  Penrice  to  hold  said  land  by  prescription,  he  (defend- 
ant) executed  said  title  bond  and  said  deeds,  with  covenants  of  war- 
ranty, and  he,  the  said  Penrice,  agreed  at  the  time  to  hold  said 
defendant  harmless  from  any  suit  or  suits  that  might  be  instituted 
for  the  recovery  of  said  land,  and  from  all  costs  of  such  suits,  and  not 
to  hold  him  responsible  on  said  warranty;  that  in  fact  said  sale  and 
said  title  bond  and  deed  was  a  sham  arrangement  entered  into 
between  said  F.  R.  Penrice  and  this  defendant,  and  at  the  especial 
request  of  said  Penrice. 

Defendant  further  says  that  it  was  especially  understood  that  this 
defendant  was  to  receive  no  consideration  for  said  land  or  for  the 
execution  of  the  title  to  the  same. 

Defendant  admits  that  it  was  a  part  of  the  arrangement  between  the 
parties  to  said  title  bond  at  the  time  of  its  execution,  in  order  that 
there  should  be  an  appearance  of  a  consideration  for  said  land,  that 
said  Penrice  should  deliver  to  defendant  a  note  on  Joe  Foster  for 
four  Aundred  dollars;  and  it  was  understood  and  agreed  at  the  time 
that  this  defendant  was  to  hold  said  note,  and  account  for  the  same, 
or  the  proceeds  thereof,  on  a  final  settlement  of  accounts  between 
the  parties,  and  that  he  did  afterwards  collect  the  money  on  the  same. 

He  further  states  that  said  Penrice  was  then  owing  this  defendant 
one  hundred  and  fifty  dollars  on  a  balance  of  accounts,  and  that  the 
same  was  agreed  at  the  time  to  be  liquidated  and  settled  out  of  the 
proceeds  of  said  note,  which  said  balance  of  accounts  has  never  been 
settled  in  any  other  manner. 

Defendant  also  admits  that  at  the  time  of  the  execution  of  said 
deed  said  Penrice  gave  to  him  a  draft  on  William  M.  Rice  6^  Co.,  of 

1.  The  matter  to  be  supplied  within  [  1  will  not  be  found  in  the  reported  case. 
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Houston,  for  the  sum  of  eight  hundred  dollars,  but  that  the  same  was 
a  sham  arrangement,  entered  into  between  the  parties  at  the  instance 
of  said  Penrice,  and  that  no  consideration  in  fact  passed  between  the 
parties  to  said  deed,  but  that  in  pursuance  with  the  aforesaid  arrange- 
ment defendant  took  said  draft  to  Houston,  received  the  money  on 
the  same,  and  paid  it  over  to  sdad  Penrice  dit  Hempstead  on  his  return. 

Defendant  further  says  that  thereafter,  to  wit,  on  the day 

of ,  A.  D.  i?>59,  or  the  day  of  ,  a.  d.  \?>60,  said 

Penrice,  for  the  protection  of  this  defendant,  made  a  statement  in 
writing,  witnessed  by  ^.  J.  Bell^xi6.  D.  Y.  Portis,  showing  the  nature 
of  the  entire  transaction,  admitting  the  same  to  have  been  a  bogus 
arrangement,  entered  into  at  his  request,  and  that  this  defendant 
was  to  be  at  no  costs  or  expense  on  account  of  any  suit  or  suits  that 
might  be  brought  against  him  on  account  of  said  sale  and  deed  to 
said  land.  A  substantial  copy  of  said  statement  in  writing  is  hereto 
attached,  marked  "y^,"  and  is  made  a  part  of  this  answer. 

Defendant  further  says  that,  by  agreement  of  himself  and  said 
Penrice,  said  written  statement  was  placed  in  the  hands  of  one  Clin' 
ton  Fort,  of  said  Austin  county,  for  safe  keeping,  and  this  defendant 
has  not  seen  the  same  since  that  time. 

He  further  states  that  the  said  Fort  is  now  dead,  and  that  he  has 
applied  unsuccessfully  to  E.  T.  Bonney,  who  is  administrator  of  said 
Fort's  estate,  for  said  written  instrument,  and  he  believes,  and  so 
charges,  the  same  is  lost. 

He  further  states  that  the  family  of  said  Clinton  Fort,  deceased, 
have  all  removed  beyond  the  limits  of  this  state,  and  are  beyond  the 
process  of  this  court,  and  that  all  the  property  and  papers  of  said 
deceased  are  in  the  hands  of  said  Bonney  as  administrator. 

Defendant  further  says  that  by  reason  of  the  institution  of  this 
suit  he  has  been  compelled  to  employ  attorneys  at  an  expense  of, 
to  wit,  %250,  and  he  pleads  the  same,  together  with  the  aforesaid 
%150,  balance  of  accounts,  in  offset  to  whatever  he  may  be  held  liable 
for  on  account  of  the  aforesaid  Joe  Foster. 

Defendant  further  says  that  the  entire  transaction  relative  to  said 
land,  said  title  bond  and  deed,  and  also  the  pretended  consideration 
therefor,  was,  upon  the  part  of  said  Penrice,  a  fraud  from  its  incipiency, 
and  designed  to  enable  him  to  hold  said  land  by  limitation  under  a 
deed  duly  recorded. 

Wherefore  this  defendant  prays  that  he  may  be  discharged  with 
his  costs. 

Defendant  withdraws  all  his  answers  and  pleas  heretofore  filed. 

[{Signature  as  in  Form  No.  ddSJ^.^'Y 

Form  No.  20365. 

(Precedent  in  Williams  v.  Wetherbee,  2  Aik.  (Vt.)  329.) 

\{Title  of  court  and  cause  as  in  Form  No.  6013^^ 

First  plea  to  the  second  count. 
And  the  said  James,  as  to  the  said  supposed  breach  of  covenant  in  the 
said  second  count  of  the  said  Azarias's  declaration  assigned,  says  that 

1.  The  mailer  10  be  supplied  wiihin  [  ]  will  not  be  found  in  the  reported  case. 
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he,  the  said  James,  ought  not  to  be  charged  with  the  supposed  breach 
of  covenant,  by  virtue  of  the  said  supposed  deed  of  the  said  Samuel 
Wetherbee  to  the  said  Daniel  Hcnve  in  the  said  second  count  of  ^said 
declaration  mentioned;  because  he  says  that  the  said  deed  is  not  the 
deed  of  him,  the  said  Samuel,  and  of  this  the  said  James  puts  himself 
upon  the  country. 

Second  plea  to  the  second connt. 

And  for  further  plea  in  this  behalf  as  to  the  said  supposed  breach 
of  covenant. in  said  second  count  of  said  declaration  assigned,  the 
said  James,  by  leave  of  the  court  here  for  this  purpose  first  had  and 
obtained,  says  that  the  said  Azarias  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says  that  the 
said  premises  in  said  second  count  of  said  declaration  mentioned,  by 
grants,  conveyances,  or  assignments  thereof  duly  made,  did  not  come 
to  and  vest  in  the  said  Azarias  in  fee;  so  that  he  became  seised  and 
possessed  thereof,  as  assignee  of  the  said  Daniel  Howe,  in  manner 
and  form  as  the  said  Azarias  hath  in  the  second  count  of  his  said 
declaration  in  that  behalf  alleged;  and  of  this  the  said  James  puts 
himself  upon  the  country. 

Third  plea  to  the  second  count. 

And  for  further  plea  in  this  behalf  as  to  the  said  supposed  breach 
of  covenant  in  said  second  count  of  said  declaration  assigned,  the  said 
James,  by  like  leave  of  the  court  here  for  this  purpose  first  had  and 
obtained,  says  that  the  said  Azarias  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because,  protesting  that  the 
said  Samuel  Wetherbee,  in  his  lifetime,  and  the  said  James,  as  his 
administrator  since  his  decease,  have,  from  the  time  of  the  ensealing 
and  delivery  of  the  said  deed  to  the  said  Daniel  Howe,  in  said  second 
count  of  said  declaration  mentioned,  hitherto  well  and  faithfully  kept 
the  said  covenant  of  said  Samuel  to  warrant  and  defend  said  premises 
to  the  said  Daniel,  his  heirs  and  assigns,  in  said  deed  contained, 
according  to  the  form  and  effect  of  said  covenant.  And  protesting 
also  that  said  Ebenezer  Clark  hath  not  any  right  of  entry  into  said 
premises  by  title  which  accrued  to  the  said  Ebenezer  before  the 
said  deed  made  to  the  said  Daniel  as  aforesaid;  for  plea,  he,  the  said 
James,  says  that  the  recovery  of  the  seisin  and  possession  of 
said  premises  by  the  said  Ebenezer  against  the  said  Azarias  in  the  said 
action  of  ejectment  was  by  covin,  and  not  by  lawful  title,  elder  and 
better  than  that  derived  from  the  said  Samuel,  as  the  said  Azarias, 
in  the  x^r^«^ count  of  his  said  declaration  hath  thereof  alleged;  and 
this  the  said  James  is  ready  to  verify:  Wherefore  he  prays  judg- 
ment if  the  said  Azarias  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  etc. 

[(^Signature  of  attorney  as  in  Form  No.  6013^)^ 

II.  ACTION  BY  VENDOR. 

1.  To  Recover  Purchase  Price  of  Property  Sold.* 

1.  The  matter  to  be  supplied  within  2.  Eeqtiisites  of  Complaint,  Declaration 
[  ]  will  not  be  found  in  the  reported  or  Petition,  Generally.  —  For  the  formal 
case.  parts   of   a   complaint,    declaration   or 
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petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

Contract  of  Sale.  —  The  contract  of  sale 
and  the  terms  thereof  must  be  stated. 
Naftzger  v.  Gregg,  99  Cal.  83;  Phillips 
V.  Breck,  79  Ky.  465.  But  to  state  the 
contract  substantially  according  to  its 
legal  import  is  sufficient.  Biddle  v, 
Coryell,   18  N.  J.  L.  377- 

Payment  in  Instalments.  —  Where  the 
contract  was  to  pay  in  instalments  and 
the  action  is  to  recover  one  of  such  in- 
stalments, it  is  sufficient  to  set  out  so 
much  of  the  covenant  to  pay  as  will 
entitle  the  vendor  to  recover.  Biddle 
V.  Coryell,  18  N.  J.  L.  377. 

Contract  in  Writing.  —  It  is  not  neces- 
sary to  allege  that  the  contract  was  in 
writing:  to  allege  the  contract  is  suf- 
ficient. Curran  v.  Curran,  40  Ind.  473; 
So  wards  v.  Moss,  58  Neb.  119;  citing 
Schmid  v.  Schmid,  37  Neb.  629;  Smith 
V.  Arthur,  no  N.  Car.  400;  Dawson  v. 
Miller,  20  Tex.  171. 

Common  Connts.  —  Where  the  contract 
has  been  executed,  that  is,  where  the 
land  has  been  conveyed  and  the  pur- 
chaser has  taken  possession,  a  recovery 
may  be  had  under  the  common  counts. 
McCord  V.  Crooker,  83  111.  556;  Nick- 
erson  v.  Sheldon,  33  111.  373;  Wolfe  v. 
Hauver,  i  Gill  (Md.)  84;  Bailey  v. 
Clay,  4  Rand.  (Va.)  346, 

Consideration.  —  The  consideration  of 
the  contract  must  be  sufficiently  shown. 
Tharin  v.  Fickling,  2  Rich.  L.  (S.  Car.) 
361;  Perry  v.  Rice,  10  Tex.  367. 

Performance  by  Vendor.  —  The  per- 
formance by  the  vendor  of  all  condi- 
tions precedent  must  be  alleged. 
Ledyard  v.  Manning,  i  Ala.  153;  An- 
derson V.  Mills,  28  Ark.  175;  Thomas 
V.  Lanier,  23  Ark.  639;  Smith  v.  Mohn, 
87  Cal.  489;  Sayre  v.  Mohney,  35 
Oregon  141;  Breithaupt  z/.  Thurmond, 
3  Rich.  L.  (S.  Car.)  216;  Tharin  v. 
Fickling,  2  Rich.  L.  (S.  Car.)  361;  Loud 
V.  Pomona  Land,  etc.,  Co.,  153  U.  S. 
564;  Columbia  Bank  v.  Hagner,  i  Pet. 
(U.  S.)  465.  That  the  vendor  has  duly 
performed  all  the  conditions  to  be  per- 
formed by  him  up  to  the  time  of  the 
commencement  of  the  action  is  suf- 
ficient.    Smith  V.  Mohn,  87  Cal.  489. 

Excuse  for  Nonperformance.  —  Where 
performance  by  the  vendor  is  not 
averred,  a  sufficient  excuse  must  be 
alleged.    Naftzger  t/.  Gregg,  99  Cal.  83. 

Execution  and  Delivery  of  Conveyance. 
—  Where  a  conveyance  by  the  vendor 
is  a  condition  precedent  to  the  right  to 


demand  payment,  the  execution  and 
delivery  of  a  conveyance  by  him  must 
be  alleged.  Berry  v.  Fairmount  Town 
Co.,  4  Kan.  App.  432,  citing  Soper  & 
Gabe,  55  Kan.  646;  Biddle  v.  Coryell, 
18  N.  J.  L.  377;  Smith  v.  Smith,  83 
Hun  (N.  Y.)  381;  Tharin  v.  Fickling,  2 
Rich.  L.  (S.  Car.)  361;  Perry  z/.  Rice, 
10  Tex.  367:  Columbia  Bank  v.  Hag- 
ner, I  Pet.  (U.  S.)  455- 

Tender.  —  Where  an  averment  of  exe- 
cution and  delivery  of  a  conveyance 
is  not  made,  an  offer  or  tender  of  a 
good  and  sufficient  title  is  necessary, 
where  the  action  is  for  the  whole  of 
the  purchase  money.  Smith  v.  Henry, 
7  Ark.  207;  McCroskey  v.  Ladd,  96 
Cal.  455;  Kelly  z/.  Mack,  45  Cal.  303; 
Bohall  V.  Diller,  41  Cal.  532;  Hill  v. 
Grigsby,  35  Cal.  661;  Sanford  v.  Cloud, 

17  Fla.  536;  Bourland  v.  Sickles,  26 
111.  497;  Berry  v.  Fairmount  Town  Co., 
4  Kan.  App.  432,  citing  Soper  v.  Gabe, 
55  Kan.  646;  Pershing  v.  Canfield,  70 
Mo.  140;  Biddle  v.  Coryell,  18  N.  J.  L. 
377;  Parker  v.  Parmele,  20  Johns.  (N. 
Y.)  135;  Sayre  v.  Mohney,  35  Oregon 
141;  Loud  V.  Pomona  Land,  etc.,  Co., 
153  U.  S.  564;  Columbia  Bank  v.  Hag- 
ner, I  Pet.  (U.  S.)  455.  But  where  the 
action  is  for  an  instalment  only,  such 
an  allegation  is  not  necessary.  Mc- 
Croskey V.  Ladd,  96  Cal.  455;  Biddle 
V.  Coryell,  18  N.  J.  L.  377;  Smith  v. 
Smith,  83  Hun  (N.  Y.)  381. 

Beadiness  and  Willingness  to  Convey.  — 
An  averment  of  readiness  and  willing- 
ness to  convey  is  not  sufficient.  San- 
ford V.  Cloud,  17  Fla.  536;  Pershing  v. 
Canfield.  70  Mo.  140;  Biddle  v.  Coryell, 

18  N.  J.  L.  377;  Parker  v.  Parmele,  20 
Johns  (N.  Y.]  135;  Tharin  v.  Fickling, 
2  Rich.  L.  (S.  Car.)  361.  Unless  the 
payment  of  the  purchase  price  is  a 
condition  precedent  to  the  right  of  a 
conveyance.  Loud  v.  Pomona  Land, 
etc.,  Co.,  153  U.  S.  564. 

Where  the  covenant  to  pay  is  inde- 
pendent of  the  covenant  or  title,  a 
conveyance  or  tender  thereof  or  a  readi- 
ness to  convey  need  not  be  alleged. 
Hardy  v.  McKesson,  6  Jones  L.  (51  N. 
Car.)  554;  Perry  z/.  Rice,  10  Tex.  367; 
Pordage  v.  Cole,  i  Saund.  320. 

Nature  of  Conveyance. — The  nature 
of  the  conveyance  tendered  must  be 
stated.  Minor  zj.  Edwards,  10  Mo.  671; 
Thomas  v.  Van  Ness,  4  Wend.  (N.  Y.) 
549.  And  the  character  of  the  title 
should  be  alleged.  Barnes  v.  Jackson, 
85  Ky.  407;  Phillips  v.  Breck,  79  Ky. 
465. 
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Form  No.  2  0366.' 

(Precedent  in  Root  v.  Burt,  118  Mass.  521.)' 

[(^Commencement  as  in  Form  No.  6942.)]^ 

The  plaintiff  says  he  sold  certain  real  estate  to  the  defendant,  and 
the  defendant  agreed  to  pay  in  part  therefor  by  giving  him  two 
promissory  notes  of  $100  each,  signed  by  T/iomas  /.  Pomeroy,  and 
which  the  defendant  agreed  to  guarantee  and  make  himself  liable 
therefor;  but  the  defendant  did  not  do  as  he  agreed  respecting 
said  notes,  but  refused  so  to  do,  and  the  plaintiff  says  the  defendant 
owes  him  %218.10  as  part  pay  for  said  real  estate. 

[(^Signature  as  in  Form  No.  6943.)]^ 

Form  No.  20367.* 
(Precedent  in  State  University  v.  Detroit  Young  Men's  See,  12  Mich.  139.)* 

Wayne  county,  ss.  The  Rege?its  of  the  University  of  Michigan,  a 
body  politic  and  corporate,  existing  under  the  laws  of  Michigan, 
plaintiffs  in  this  suit,  by  Levi  Bishop,  their  attorney,  complain  of  the 
Detroit  Young  Mens  Society,  a  corporation  also  existing  under  the 
laws  of  Michigan,  defendant  in  this  suit,  which  has  been  duly  sum- 
moned to  answer  the  said  plaintiffs  of  a  plea  of  trespass  on  the  case 
upon  promises. 

For  that  heretofore,  to  wit,  on  the  third  day  of  August,  in  the  year 
of  our  Lord  eighteen  hundred  zn^ffty-eight,  the  said  plaintiffs,  then 
being  the  owners  of  the  lot  and  parcel  of  land  hereinafter  mentioned, 
and  the  said  defendant  wishing  to  purchase  the  same,  the  said  plain- 
tiffs and  defendant  entered  into  their  certain  contract  or  obligation, 
in  writing,  which  said  contract  in  writing  the  said  plaintiffs  now 
bring  here  into  court,  sealed  by  the  several  parties  and  their  agents 
executing  the  same,  and  which  said  contract  in  writing,  with  the  cer- 
tificate of  acknowledgment  thereon,  is  in  the  words  and  figures  fol- 
lowing, that  is  to  say: 

This  contract  made  in  duplicate  and  entered  into  this  third ^s^y  of 
August,  in  the  year  of  our  Lord  eighteen  hundred  and  fifty-eight, 
between  the  corporation  known  as  The  Regents  of  the  University  of 
Michigan,  of  the  first  part,  and  the  corporation  known  as  The  Detroit 
Young  Men's  Society,  of  the  second  part,  witnesseth  as  follows: 

"The  party  of  the  first  part  does  hereby  agree  to  sell  to  the  party 
of  the  second  part  all  their  right,  title  and  interest  in  and  to  the 
following  lot  or  parcel  of  land,  that  is  to  say:  that  certain  lot  and 

Price  of  Land.  —  That  the  price  of  the  1.    See,  generally,  supra,  note  i,  p. 

land  was  any  specified   amount   need  745. 

not  be  averred:  a  general  averment  of  2.  This  was  the  second  count  in  the 

indebtedness   is  sufficient.     Curran  v.  declaration.     It  was  held  that  the  plain- 

Curran,  40  Ind.  473.  tiff  was  entitled  to  recover. 

Demand  of  purchase  money  should  be  3.  The  matter  to  be  supplied  within 

alleged,  where  it  is  necessary  to  allege  a  []   will  not  be  found   in  the  reported 

tender  of  conveyance.    Smith  z/.  Henry,  case. 

7  Ark.  207;  Bourland  v.  Sickles,  26  111.  4.  This    declaration    was    held    suf- 

497.  ficient. 
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parcel  of  land,  situated  in  the  city  of  Detroit,  state  of  Michigan^ 
generally  called  the  University  Lot,  situated  on  the  corner  of  Bates 
and  Lamed  strttts,  in  said  city  of  Detroit,  and  hemg  eighty  feet,  more 
or  less,  on  Larned  street,  extending  from  Bates  street  westerly  to 
the  alley,  according  to  the  plan  of  said  city,  and  extending  northerly 
two  hundred  and  ten  feet,  more  or  less,  on  said  Bates  street,  and  con- 
taining sixteen  thousand  eight  hundred  square  feet,  more  or  less.  This 
sale  is  made  upon  the  following  terms  and  conditions: 

First.  The  said  Detroit  Young  Men's  Society,  party  of  the  second 
part,  does  agree  to  pay  for  said  lot  the  sum  of  twenty-one  thousand 
dollars  (^1,000),  which  is  to  be  paid  at  any  time  within  one  hundred 
years  from  the  date  of  this  instrument. 

Second.  The  said  party  of  the  second  part  does  agree  to  pay,  also, 
to  the  said  party  of  the  first  part,  interest  on  said  sum  of  twenty-one 
thotisand  AoWzx^  at  the  rate  of  seven  per  cent,  per  annum,  payable 
semi-annually,  on  the  whole  amount  unpaid,  and  the  said  interest  to 
commence  running  on  l\\^  first  day  oi  January,  in  the  year  eighteen 
hundred  and  sixty. 

Third.  The  said  party  of  the  second  part  also  agrees  to  pay  all 
taxes  and  assessments  on  said  property,  of  whatever  nature  and 
description,  ordinary  and  extraordinary,  till  the  party  of  the  second 
part  shall  become  the  absolute  owner  of  the  property  as  hereinafter 
specified  and  provided. 

Fourth.  The  said  party  of  the  second  part  does  also  hereby  agree 
to  indemnify  and  save  harmless  the  said  party  of  the  first  part  from 
all  claim  which  the  city  of  Detroit  may  have  against  the  said  party 
of  the  first  part  by  reason  of  any  improvements  which  said  city  of 
Detroit  may  have  made  on  said  property,  or  otherwise  arising  from 
isaid  property. 

Upon  the  execution  and  performance  of  all  the  foregoing  terms 
and  conditions  by  the  said  party  of  the  second  part,  the  said  party 
of  the  first  part  will  make,  execute  and  deliver  to  the  said  party  of 
the  second  part  a  deed  of  all  their  title  to  said  lot  or  parcel  of 
land. 

It  is  further  agreed  that  this  instrument  shall  be  binding  on  the 
assignees  and  successors  of  the  said  parties  respectively. 

It  is  further  understood  and  agreed  that  if  the  party  of  the  second 
part  shall,  while  this  contract  continues  in  force,  find  it  necessary  to 
use  the  name  of  the  party  of  the  first  part  for  the  purposes  of  litiga- 
tion against  third  parties,  they  shall  be  at  liberty  to  do  so,  but 
always  at  the  expense  of  the  party  of  the  second  part,  and  without 
costs,  charge  or  expense  of  the  party  of  the  first  part. 

It  is  further  agreed  that  if  the  party  of  the  second  part  shall  fail 
or  be  in  default  at  any  time  in  the  performance  of  any  of  the  con- 
ditions of  this  instrument,  that  then,  upon  three  months'  notice,  the 
party  of  the  first  part  may  declare  this  instrument  null  and  void,  and 
the  same  shall  thereupon  become  null  and  void,  so  far  as  it  binds 
the  party  of  the  first  part. 

In  witness  whereof,  the  party  of  the  first  part,  by  the  under- 
signed regents  of  the  state  university,  present  at  a  meeting  of  the 
board  of  said  regents,  held  in  the  city  of  Detroit,  on  the  day  first 
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above  written,  and  the  party  of  the  second  part,  by  their  committee, 
duly  appointed  for  this  purpose,  have  mutually  signed  and  sealed 
this  instrument,  and  delivered  the  same,  the  year  and  day  first  above 
written. 

Z.  H.  Parsons.  (seal) 

Leid  Bishop.  (seal) 

J.  Eastman  Johnson,     (seal) 
B.  L.  Baxter.  (seal) 

D.  Mclntyre.  (seal) 

E.  Lakin  Brown.  (seal) 
Wm.  M.  Perry.,  Jr.       (seal) 

Regents  of  the  University  of  Michigan. 

P.  E.  DeMill.  (seal) 

H.  M.  Whittelsey.  (seal) 

>     J.  S.  Parrand.  (seal) 

I       B.  Vernor.  (seal) 

J       S.  D.  Elwood.  (seal) 


Signed,  sealed  and  delivered  in 
presence  of  Geo.  V.  N.  Lothrop.    \ 
S.  Stevens. 


W.  M.  Heazlit 
S.  Stevens. 


Committee  on  Real  Estate  of  the  Young  Men's  Society  of 
Detroit^  Michigan. 
State  of  Michigan,  \ 
County  of  Wayne.   ) 

On  this  third  day  of  August,  eighteen  hundred  and  fifty-eight, 
before  me.  Sears  Stevens,  a  notary  public  in  and  for  said  county,  per- 
sonally came  the  within  named  Luke  H.  Parsons,  Levi  Bishop,  J.  East- 
man Johnson,  Benjamin  L.  Baxter,  E.  Lakin  Brown,  Donald  McLntyre, 
and  William  M.  Perry,  Jr.,  as  regents  of  the  university  oi  Michigan, 
and  Peter  E.  DeMill,  Henry  M.  Whittelsey,  Jacob  S.  Parrand,  Benjamin 
Vernor  and  S.  Dow  Elwood,  as  committee  on  real  estate  of  the  Young 
Men's  Society  of  the  city  of  Detroit,  Michigan,  known  to  me  to  be  the 
persons  who  executed  the  within  contract,  and  acknowledged  the 
same  to  me  as  their  free  act  and  deed,  as  such  regents  and  as  such 
committee  respectively,  and  for  the  uses  and  purposes  therein 
expressed. 

Sears  Stevens." 

And  the  said  contract  in  writing,  being  as  aforesaid  executed  by 
the  parties  thereto,  was  mutually  delivered  in  duplicate  between  the 
said  parties,  plaintiffs  and  defendant,  whereupon  the  said  defendant 
became  liable  to  pay  to  the  plaintiffs  the  said  interest  money,  and 
then  and  thereby,  for  the  considerations  expressed  in  said  instru- 
ment, undertook  and  faithfully  promised  to  pay  to  the  plaintiffs  the 
said  interest  money,  semi-annually  as  expressed  in  said  instrument, 
according  to  the  tenor  and  effect  thereof;  yet  the  said  defendant, 
though  often  requested  so  to  do,  hath  not  paid  said  interest  money, 
but  hath  wholly  neglected  and  refused  so  to  do,  leaving  due  and 
unpaid  at  the  commencement  of  this  suit,  two  full  years  of  said 
interest,  for  which  this  action  is  brought;  to  the  plaintiffs'  damage 
five  thousand  dollars,  and  therefore  they  bring  suit,  etc. 

Levi  Bishop,  Plaintiffs'  Attorney. 
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Form  No.  20368.' 
(Precedent  in  Gebhart  v.  Francis,  32  Pa.  St.  78.)* 

In  the  Court  of  Common  Pleas  of  Fayette  county,  No. ,  Sep- 
tember Term,  \%oO. 

Fayette  county,  ss. — Robert  IV.  pyaf/eis,  Isaac  IV.  Francis  and 
Jatnes  IV.  Francis.,  late  of  said  county,  yeomen.,  were  summoned  to 
answer  Herman  Gebhart  of  a  plea  of  debt,  etc.  And  thereupon  the 
said  Herman  Gebhart,  hy /as.  Veech,  his  attorney,  complains:  For 
that,  whereas,  on  the  17th  day  of  December,  a.  d.  \2>29,  said  plaintiff, 
for  himself  and  one  Asa  Smith,  did,  by  article  of  agreement,  agree 
to  sell  and  convey  to  one  /ohn  Anderson,  his  heirs  or  assigns,  one  lot 
of  ground  lying  on  the  Youghiogheny  river,  bounded  on  the  east  by 
the  river  road,  on  the  west  by  the  river,  on  the  north  by  the  hill, 
and  on  the  south  by  public  ground,  containing  y^(>'  feet,  commencing 
at  the  upper  corner  of  the  house  and  running  down  the  river,  on 
which  is  erected  a  frame  building,  enclosing  machinery  formerly 
used  for  a  nail  factory;  in  consideration  of  which  said  Anderson 
bound  himself  by  said  article  of  agreement,  with  his  seal  sealed,  and 
to  the  court  here  shown,  to  pay  said  Gebhart  dr'  Smith  five  hundred 
dollars;  v'\z. ,%100  on  the.  1st  oi  August,  id>SO;  $iOC>  in  castings  on  the  i^/ 
of  August,  i831;  $100  on  the  1st  day  of  August,  iS32;  $100  on 
the  1st  day  of  August,  iS34;  and  $100  on  the  1st  day  of  August,  i835\ 
on  which  last  payment  being  made,  said  Gebhart  e^  Smith  were  to 
make  to  said  Anderson  a  good  and  sufficient  title  for  the  same,  they 
transferring  any  ground  they  might  have  in  front  of  the  building 
and  adjoining  the  public  ground  in  front.  And  said  /ohn  Anderson, 
on  the  31st day  of  October,  iS32,  assigned  his  title  under  said  article 
to  said  Robert  Francis  and  Isaac  Francis,  and  one  Jacob  Anderson, 
and  authorized  said  Gebhart  cr'  Smith  to  execute  a  conveyance  to 
them  whenever  they  complied  with  the  stipulations  contained  in  said 
article  of  agreement;  and  the  said  Jacob  Anderson,  on  the  Sd  day  of 
May,  iS38,  assigned  his  interest  and  claim  under  said  article  to  the 
said  James  IV.  Francis  and  authorized  said  Gebhart  6^  Smith  to 
execute  a  conveyance  to  him  whenever  he  complied  with  the  stipu- 
lations contained  in  said  article  of  agreement;  by  virtue  whereof 
the  said  defendants  possessed  themselves  of  said  property  and  have 
ever  since  held  and  do  still  hold  the  same. 

And  whereas  also,  afterwards,  to  wit:  on  the  19th  day  of  October, 
i838,  the  said  Gebhart,  in  the  name  of  Gebhart  6^  Smith,  by  article 
of  agreement,  did  sell  to  said  defendants  all  that  piece  of  ground 
lying  below  said  Francis's  foundry,  being  part  of  the  same  land  that 
Gebhart  6^  Smith  purchased  of  the  administrators  of  Zachariah  Con- 
nell,  deceased,  be  the  same  more  or  less;  for  which  said  defendants, 
by  said  article  of  agreement,  with  their  seals  sealed  and  to  the  court 
here  shown,  agreed  to  pay  said  Gebhart  6r»  Smith  three  hutidred  dol- 
lars in  the  following  manner,  to  wit:  $100  on  the  1st  day  of  April, 
i839,  and  $100  on  the  1st  day  of  April,  jS^O,  and  $100  on  the  1st  day 
of  April,  1S4.I,  with  lawful  interest  from  the  1st  day  of  October,  1SS8. 

1.  See,  generally,  supra,  note  i,  p.  2.  It  was  held  that  the  plaintiff  was 
745-  entitled  to  judgment. 
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And  on  said  first  purchase  the  said  John  Anderson  having  paid  to 
said  Gebhart  %100  on  account  of  the  first  payment^  on  the  2d  day  of 
October,  \^30\  and  paid  to  same  on  the  10th  day  of  February,  iS32, 
one  hundred  dollars  in  castings,  as  per  receipt  endorsed;  and  on  the 
Sth  day  of  August,  i84^0,  the  said  defendants  had  paid  thereon  part 
of  note  given  to  Boyd  cr*  Davidson  two  hundred  dollars,  per  receipt 
endorsed;  and  on  the  same  day  they  paid  on  said  last  purchase 
%lJt.9.85,  other  part  of  note  given  to  Boyd  &  Davidson,  and  there 
being  then  more  than  three  hundred  and  fifty  dollars  yet  due  of  said 
purchase  money,  it  was  then  agreed,  at  the  county  aforesaid,  that  in 
consideration  of  the  premises  and  that  plaintiff  would  permit  and 
procure  the  devisee,  Martha  Smith,  of  said  Asa  Smith,  then  deceased, 
to  convey  directly  to  said  defendants  her  undivided  moiety  of  said 
property,  that  they,  the  said  defendants,  would  pay  to  said  Martha 
Smith  for  said  plaintiff,  as  of  the  1st  of  August,  iS^O,  the  sum  of  three 
hundred  and  fifty  dollars,  which,  when  paid,  was  to  be  credited  to 
them  on  account  of  arrears  of  said  purchase  money,  and  the  residue 
thereof  they  were  to  pay  to  said  Gebhart  vihen  requested;  and  the 
plaintiff  saith  that  said  Martha  did  so  convey  to  said  defendants, 
and  they  gave  to  her  their  judgment  bond  for  said  ^50  and  interest, 
which  they  have  paid,  leaving  due  and  unpaid  to  the  plaintiff,  as  he 
avers,  the  sum  oi  forty-nine  dollars  and  twenty  cents,  with  interest 
thereon  from  August  8th,  i8^0.  And  plaintiff  avers  that  he  has  been 
at  all  times,  and  yet  is,  ready  to  comply  with  said  agreement  on  his 
part,  and  has  tendered  and  herewith  filed  a  deed  of  conveyance  to 
said  defendants  of  said  lots  and  parcels  of  land  with  the  appurte- 
nances such  as,  with  the  deed  from  Martha  Smith  aforesaid,  accepted 
by  them,  conveys  to  the  said  defendants  a  good  and  sufficient  title  for 
the  same.  By  reason  of  the  premises  said  defendants  have  become 
liable  to  pay  to  said  plaintiff  said  arrearage  of  said  purchase  money, 
and  action  hath  accrued  to  said  plaintiff  to  have  and  demand  the 
same  from  them,  the  same  being  wholly  unpaid. 

Nevertheless,  the  said  defendants,  although  often  requested,  have 

not  paid  to  the  plaintiff  the  said  sum  of  $ ,  or  any  part  thereof, 

but  the  same  to  him  to  pay  have  wholly  neglected  and  refused,  and 
still  do  neglect  and  refuse,  to  the  damage  of  the  plaintiff  one  hundred 
and  fifty  dollars,  and  thereof  he  "brings  his  suit,  etc. 

^Signature  of  attorney ^^ 

Form  No.  20369.2 
(Precedent  in  Skinker  v.  Armstrong,  86  Va.  I0I2.)' 

^{Commencement  as  in  Form  No.  695 l.y^ 

For  this,  that  heretofore,  viz.,  on  the  20th  day  oi  January,  iS55,  a 
certain  James  Wright  James  and  the  plaintiff  (Armstrong^  were 
indebted  jointly  to  a  certain  John  N.  Coombs  in  the  sum  of  %6,000, 
payable  five  years  after  said  20th  of  January,  iS55,  with  interest  from 
said  20th  oi  January,    i8o5,  payable  on  the  first  days  oi  Ju/y  and 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
X  ]  will  not  be  found  in  the  reported    745. 

case.  3.  It  was  held  that  the   action  was 

maintainable. 
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January  of  each  and  every  year  till  paid;  for  which  they  executed 
their  bond  with  one  Isham  Keith  as  their  surety,  payable  to  saidyM» 
N.  Coombs\  and  for  securing  the  payment  of  said  principal  money 
and  interest  thereon,  as  aforesaid,  he,  the  said  plaintiff,  John  S. 
Armstrongs  and  Jane,  his  wife,  conveyed,  by  deed  dated  January  20thy 
1 855,  to  B.  H.   Shackelford  and  Edward  M.  Spilman,  trustees,   two 

certain  tracts  of  land  (one  containing  acres,  situate  in  Cul- 

peper  county,  and  one   containing  acres,  situate  in  Fauquier 

county);  and  the  ssiid  James  Wright  James  and  Mary,  his  wife,  also, 
on  the  said  20th  oi  January,  iS55,  by  their  deed  conveyed  to  said  B. 
H.  Shackelford  and  Edward  M.  Spilman,  trustees,  one  undivided 
moiety  of  a  tract  of  land  contained  about  1,000  acres,  situate  in 

Fauquier  county,  adjoining  the  land  of and ,  the  other 

moiety  in  said  1,000  acre  tract  being  held  and  owned  by  the  said 
defendant,  John  K.  Skinker;  upon  trust  that  in  default  of  payment 
of  said  principal  and  interest,  or  any  part  thereof,  when  the  same 
shall  become  due,  said  trustees  should  sell  said  tracts  of  land,  respec- 
tively, at  public  auction,  after  advertising  the  time  and  place  of  sale 
for  thirty  days  in  a  newspaper  published  zt  Warrenton,  and  pay  from 
the  proceeds  of  sale,  first,  the  expenses  of  the  trust,  and,  secondly, 
the  debt  and  interest  aforesaid;  and  the  residue  should  pay  to  the 
grantors.  And  the  plaintiff  avers  that  the  said  Edward  M.  Spilman, 
the   surviving   trustee   (his    co-trustee,   B.  H.    Shackelford,  having 

departed  this  life  on  the ),  did,  in  pursuance  of  the  provisions 

of  said  trust  deed   executed  by  said  James  W.  James,  on  the 

day  of  May,  i879,  sell  the  said  moiety  of  the  1,000  acre  tract  of  land 
so  conveyed  in  trust  to  the  said  defendant,  James  K.  Skinker,  and 
the  said  defendant  undertook,  promised  and  agreed  with  the  said 
Ed^vard  M.  Spilman  and  the  plaintiff  that  he  would  pay  for  the  said 
moiety  of  the  said  1,000  acre  tract  of  land  the  sum  of  $3,000,  and 
also,  in  addition  thereto,  that  he  would  pay  to  the  plaintiff  such  sum 
of  money  as  the  plaintiff  had  then  paid  to  the  said  John  N.  Coombs 
upon  said  debt  of  %6,000,  and  interest  thereon,  which  was  rightfully 
due  by,  and  should  have  been  paid  by,  said  James  W.  James  to  said 
John  N.  Coombs  (the  amount  of  which  additional  sum  was  not  then 
ascertained  and  known  by  said  plaintiff),  when  the  same  should  be 
ascertained,  and  he  be  thereto  required,  yet  the  said  defendant 
[(^concluding  as  in  Forju  No.  695!).^ 

Form  No.  20370.' 
(Precedent  in  Moss  v.  Stipp,  3  Munf,  (Va.)  161.)* 
Fairfax  county,  to  wit.  John  Stipp,  jun'r,  complains  of  Robert  MosSy 
in  custody,  etc.,  of  a  plea,  for  that  whereas  an  article  of  agreement 
was  made  and  concluded  on  the  25th  day  of  February,  in  the  year  of 
our  Lord  i86>^  at  the  county  of  Fairfax  aforesaid,  between  the  said 
plaintiff  of  the  one  part,  and  the  said  defendant  of  the  other  part, 
which  said  article  witnessed   that   the  said  plaintiff  had  that  day 

1.  The  matter  to  be  supplied  within        2.  See,  generally,   supra,  note  i,  p. 
[]  will    not  be  found  in  the  reported     745. 

case.  ^  3.  This  was  the  amended  declaration, 

and  it  was  held  sufficient. 
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bargained  and  sold  to  the  said  defendant  the  tract  of  land  and  planta- 
tion whereon  he  then  lived,  containing  one  hundred  and  saienty-six 
and  one -half  zcrts,  and  to  give  peaceable  and  quiet  possession,  clear 
of  all  incumbrances,  on  or  before  the  first  day  of  May  next  ensuing 
the  date  of  the  said  article;  the  crop  of  grain  then  seeded,  and  all 
other  advantages  arising  from  the  premises,  to  go  to  the  use  of  the 
said  defendant;  for  which  he,  the  said  defendant,  did  agree  to  pay 
the  said  plaintiff  the  sum  of  six  thousand  four  hundred  dollars  in  the 
following  manner;  that  is  to  ssiy,  two  thousand  four  hundred  AoWdiVS 
on  the.  first  day  of  May  next,  ensuing  the  date  of  the  said  article,  and 
the  balance  oi  four  thousand  do\\3.vs  in  y<9«r  annual  payments  from 
the  sdiid  first  day  of  May  next  ensuing  the  date  of  the  said  article. 
For  which  annual  payments  the  said  defendant  did  agree  to  give  the 
said  plaintiff  a  deed  of  trust  on  the  premises  as  security  for  said 
payment,  or  such  other  security  as  the  said  plaintiff  might  require. 
And  further,  the  plaintiff  was  to  have  the  liberty  to  remove  the 
wood  that  might  at  that  time  be  cut  up  and  remaining  on  a  piece  of 
new  ground  cut  down  through  that  winter;  but  not  to  cut,  sell  or 
dispose  of  any  other  whatever.  It  was  also  understood  by  the  parties 
aforesaid  that  the  deed  was  not  to  be  made  until  the  aforesaid  first 
payment  was  made,  and  the  security  given  for  the  residue  as  afore- 
said. In  witness  whereof,  the  parties  did  thereunto  set  their  hands 
the  day  and  date  above  written.  Which  said  articles  of  agreement  the 
said  plaintiff  bringeth  here  into  court,  the  date  whereof  is  on 
the  same  day  and  year  aforesaid.  And  the  said  plaintiff  in  fact 
saith  that,  although  he  hath  well  and  faithfully  kept  and  performed 
all  and  singular  the  agreements  in  the  said  article  of  agreement  con- 
tained on  his  part  to  be  kept  and  performed,  and  was  on  the  first  day 
of  May,  in  the  year  i80^  in  the  lawful  and  peaceable  possession  of 
the  tract  of  land  and  plantation  in  the  said  articles  mentioned,  and 
was,  on  the  day  and  year  aforesaid,  ready  to  give  to  the  said  defendant 
peaceable  and  quiet  possession  of  the  said  tract  of  land  and  planta- 
tion, with  a  proper  conveyance  for  the  same,  clear  of  all  incumbrances, 
if  the  said  defendant  had  then  and  there  paid  to  the  said  plaintiff  the 
sura  of  two  thousand  four  hundred  doUa.rs,  and  given  security  for  the 
residue  of  the  purchase  money.  Yet  the  said  defendant,  not  regarding 
the  agreements  on  his  part  so  as  aforesaid  made,  but  contriving  to 
defraud  and  deceive  the  said  plaintiff  in  this  behalf,  did  not  keep  and 
perform  the  agreements  in  the  said  articles  of  agreement  contained 
on  his  part  to  be  kept  and  performed,  but  altogether  broke  the  same, 
in  this,  to  wit,  that  the  said  defendant  altogether  failed  to  pay  to  the 
said  plaintiff  the  sum  of  two  thousand  four  hundred  dollars  on  the  first 
day  of  May  next  ensuing  the  date  of  the  said  article  of  agreement, 
according  to  the  form  and  effect  thereof,  and  also  altogether  failed 
to  give  the  said  plaintiff  a  deed  of  trust  on,  the  premises,  or  other 
security  for  the  residue  of  his  said  payments,  or  any  part  thereof. 
By  reason  of  which  said  breaches  the  said  plaintiff  saith  he  hath  sus- 
tained damage  to  the  value  of  ten  thousand  dollars;  therefore  he 
bringeth  suit,  etc. 

[feremiah  Mason,  p.  q.]^ 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 
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2.  To  Rescind  Sale  on  Ground  of  Fraud. 

Form  No.  20371. 
(Precedent  in  Roy  v.  Haviland,  12  Ind.  364.)* 

[{Title  of  court  and  cause  as  in  Form  No.  5915.y\^ 

Almond  Haviland  com^Adixns  oi  John  A  .  Butler  and  Charles  Roy^ 
and  says  that  he  was,  on  {stating  time),  at  {stating place),  the  owner 
in  fee  simple  of  a  certain  tract  of  land,  containing  one  hundred  and 
sixty  acres,  in  the  county  of  Lagrange,  Indiana,  and  particularly 
described  as  follows,  to  wit:  The  northeast  quarter  of  section  thirty- 
six,  in  township  thirty-seven,  north  of  range  nine  east;  that  he  had, 
for  the  \3i'=X  five  years,  resided  at  Geneva,  in  the  state  of  New  York, 
and  had  not  seen  said  land,  nor  known  of  any  change  in  its  value 
during  that  period;  that  for  the  last  yi^/^r  years,  said  Charles  Roy 
(who  resided  in  Indiana,  near  the  land)  had  acted  as  the  agent  of 
the  plaintiff  in  the  care  of  the  land,  preventing  waste  upon  it,  and 
in  endeavoring  to  find  a  purchaser  of  it. 

The  plaintiff  further  says  that  by  the  representations  and  agency 
of  said  Roy,  he  was,  on  the  Qth  of  March,  i854>  induced  to  execute  a 
written  contract  for  the  sale  of  the  land  to  said  John  A.  Butler,  for 
the  sum  of  1,000  dollars,  payable,  200  dollars  on  the  execution  of  the 
contract,  and  the  remaining  6"^^  dollars  in  four  equal  annual  pay- 
ments of  ^(?(?  dollars  each,  with  interest  at  7  per  cent.,  a  copy  of 
which  contract  is  filed  with  and  made  a  part  of  the  complaint. 

The  plaintiff  further  says  that  said  Roy,  as  the  agent  of  the  plain- 
tiff, on  the  delivery  of  said  contract  to  Butler,  in  said  county  of 
Lagrange,  received  the  first  payment  of  200  dollars,  and  sent  the 
money  to  the  plaintiff  at  Geneva,  in  the  state  of  New  York. 

The  plaintiff  further  says  that  at  the  time  of  the  execution  of  said 
contract,  the  land  was  worth  2,000  dollars,  as  said  Roy  and  Butler 
•well  knew,  but  of  which  fact  the  plaintiff  was  not  advised,  as  said 
Roy  and  Butler  well  knew. 

The  plaintiff  further  says  that  the  contract  was  obtained  by  said 
Butler  by  the  fraud  of  said  Roy  and  Butler;  that  said  Roy  in  all  his 
correspondence  with  the  plaintiff  touching  said  land  and  the  contract 
for  its  sale,  concealed  the  fact  that  it  had  shortly  before  risen  to 
double  the  value  it  possessed  when  the  plaintiff  last  saw  it,  and  took 
measures  to  prevent  other  persons  from  giving  to  the  plaintiff 
information  of  the  fact,  and  to  induce  them  to  falsely  represent  to 
him  the  contrary. 

The  plaintiff  further  says  that  before,  and  at  the  time  said  contract 
was  executed,  it  was,  without  the  knowledge  of  said  plaintiff,  agreed 
between  the  said  Butler  and  said  Roy  that  said  land  should  be 
divided  between  them  —  each  \.zk.\ng  one- half  oi  the  purchase  money; 
and  that,  in  pursuance  of  said  agreement,  said  Butler,  on  the  same 
day  that  the  contract  between  him  and  the  plaintiff  was  delivered, 
and  before  the  200  dollars  was  paid,  executed  to  said  Roy  a  written 
contract  to  convey  to  him  the  south  half  of  said  land  purchased, 

1.  This  complaint  was  held  sufficient.     [  ]  will  not  be  found  in  the  reported 

2.  The  matter  to  be  supplied  within     case. 
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for  500  dollars,  to  be  executed  when  he  should  receive  his  deed  from 
the  plaintiff,  and  on  the  500  dollars  being  paid  as  the  payments  came 
due  to  the  plaintiff  on  the  purchase  from  him. 

The  plaintiff  further  says  that  100  dollars  of  the  200  dollars  paid 
as  the  first  payment  to  the  plaintiff  was  paid  by  Roy^  under  his 
agreement  with  Butler  to  pay  for  half  of  said  land. 

The  plaintiff  charges  that  said  Butler  had  notice  of  all  the  above 
facts;  that  he  knew  said  Roy  was  acting  as  the  agent  of  the  plaintiff, 
and  that  both  were  colluding  to  get  the  land  from  the  plaintiff  for  half 
its  value,  and  then  to  be  divided  between  them. 

The  plaintiff  further  avers  that  as  soon  as  he  received  information 
of  the  fraud,  he  tendered  back  to  said  Butler  the  200  dollars  paid, 
with  interest,  amounting  to  the  sum  of  11  dollars,  and  the  written 
contract,  and  demanded  a  rescission  of  the  contract,  and  that  he 
brings  said  money  and  contract  into  court. 

The  plaintiff  prays  that  said  contract  may  be  rescinded,  and  for 
all  proper  relief. 

\(^Signature  and  verification  as  in  Form  No.  5915.^y 

3.  To  Enforce  Vendor's  Lien. 

a.  In  General. 
(1)  Complaint  or  Petition.^ 


1.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported  case. 

2.  Seqoisites  of  Bill,  Complaint  or  Pe- 
tition, Generally.  —  For  the  formal  parts 
of  a  bill,  complaint  or  petition  in  a 
particular  jurisdiction  see  the  titles 
Bills  in  Equity,  vol.  3,  p.  417;  Com- 
plaints, vol.  4,  p.  1019. 

The  bill,  complaint  or  petition  must 
state  facts  showing  a  case  for  equitable 
relief.  May  v.  Lewis,  22  Ala.  646; 
Moshier  v.  Meek,  80  111.  79;  Leopold 
V.  Furber,  84  Ky.  214;  Mhoon  v.  Wil- 
kerson,  47  Miss.  633;  Winn  v.  Lippin- 
cott  Invest.  Co.,  125  Mo.  528;  Bowlin 
V.  Pearson,  4  Baxt.  (Tenn.)  341;  Adams 
V.  Brown,  4  Baxt.  (Tenn.)  124;  Green  z/. 
Demoss,  10  Humph.  (Tenn.)  371;  Vieno 
V.  Gibson,  85  Tex.  432;  McGlaughlin 
V,  McGraw,  44  W.  Va.  715. 

Existence  of  Lien.  —  The  existence  of 
a  specific  and  equitable  lien  for  the 
nonpayment  of  the  purchase  money  or 
the  equivalent  thereof  must  be  shown. 
Mutual  Eldg.,  etc.,  Assoc,  v.  Wyeth, 
105  Ala.  639;  Poe  V.  Paxton,  26  W. 
Va.  607. 

Implied  Lien.  —  Where  the  Hen  to  be 
enforced  is  implied  the  complainant 
must  bring  his  claim  within  the  prin- 
ciples  on    which   the   doctrine   of   en- 


forcing such  a  lien  rests.  Sykes  v. 
Betts,  87  Ala.  537. 

Waiver.  —  That  there  has  been  no 
waiver  of  the  lien  by  the  taking  of 
other  securities  must  be  shown. 

Bill  Against  Snb-parchasers.  —  Where 
the  bill  is  against  sub-purchasers,  the 
interest  of  the  parties  and  the  dates  of 
their  respective  purchases  must  be 
shown.  McGlaughlin  v.  McGraw,  44 
W.  Va.  715. 

No  Adequate  Remedy  at  Law.  —  The 
bill  must  show  that  the  complainant  has 
not  a  full,  complete  and  adequate 
remedy  at  law  or  that  he  has  exhausted 
his  remedy.  Eyler  v.  Crabbs,  2  Md. 
137;  Richardson  v.  Stillinger,  12  Gill  & 
J.  (Md.)  477. 

But  in  those  jurisdictions  where  pro- 
ceedings to  enforce  a  lien  may  be  in- 
stituted regardless  of  the  fact  that  an 
adequate  remedy  at  law  exists,  such 
allegations  are  not  necessary.  Mayes 
V.  Hendry,  33  Ark.  240;  Huffman  v. 
Cauble,  86  Ind.  591;  Stevens  v.  Hurt, 
17  Ind.  141;  Bowen  v.  Fisher,  14  Ind. 
104;  Scott  V.  Crawford,  12  Ind.  410; 
Fisher  v.  Shropshire,  147  U.  S.  133. 

Contract  of  Sale.  —  The  contract  of 
sale  should  be  stated  with  reasonable 
certainty.     Wakefield   v.    Johnson,    26 
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Ark.  506;  Hough  v.  Canby,  8  Blackf. 
(In(l.)30i;  Calvin  z/.  Duncan,  12  Bush 
(Ky.)  loi;  Shelton  v.  Gardner,  5  Litt. 
(Ky.)  8;  Waterfield  v.  Wilber,  64  Mich. 
642;  Mowrey  v.  Vandling,  9  Mich.  39. 

Terms  of  Contract.  —  Terms  of  the 
contract  should  be  alleged.  Bybee  v. 
Smith,  88  Ky.  648;  Calvin  v.  Duncan, 
12  Bush  (Ky.)  loi;  Williams  v.  Abra- 
hams, 3  Bush  (Ky.)  187;  Waterfield  v, 
Wilber,  64  Mich.  642;  Mowrey  z/.  Vand- 
ling, 9  Mich.  39. 

Terms  of  payment  should  be  stated. 
Calvin  v.  Duncan,  12  Bush  (Ky.)  loi; 
Waterfield  v.  Wilber,  64  Mich.  642. 

Consideration  for  the  purchase  should 
be  alleged.  Waterfield  v.  Wilber,  64 
Mich.  642;  Mowrey  v.  Vandling,  9 
Mich.  39.  And  the  consideration  should 
be  of  a  definite  character.  Arlin  v. 
Brown,  44  N.  H.  102. 

Description  of  Land.  —  The  land  con- 
tracted for  should  be  described  with 
such  certainty  and  definiteness  as  to 
enable  the  court  to  identify  it.  Thomp- 
son V.  Sheppard,  85  Ala.  611;  Long  v. 
Pace,  42  Ala.  495.  Reasonable  cer- 
tainty in  the  description  is  all  that  is 
required.  Thompson  v.  Sheppard,  85 
Ala.  611;  Neely  v.  Goodwin,  91  Ala. 
604;  Hurt  V.  Freeman,  63  Ala.  335; 
Bennet  v.  Morris,  9  Port.  (Ala.)  172; 
Sturdevant  v.  Murrell,  8  Port.  (Ala.)  317. 

Ownership  of  Land.  —  That  the  com- 
plainant is  the  owner  of  the  claim  for 
the  purchase  money  must  be  shown. 
Knight  V.  Knight,  113  Ala.  597.  And 
all  facts  which  entitle  a  person  other 
than  the  vendor  to  maintain  the  suit 
must  be  stated.  Young  v.  Hawkins, 
74  Ala.  370. 

Negativing  Waiver  of  Lien. — An  aver- 
ment that  the  vendor  has  not  waived 
his  lien  or  that  he  did  not  take  security 
for  his  debt  is  not  necessary.  Hunt  v. 
Waterman,  12  Cal.  301;  Ilett  v.  Collins, 
103  111.  74;  Warner  v.  Scott,  63  111.  368; 
Dodge  V.  Evans,  43  Miss.  570;  Sey- 
mour V.  McKinstry,  106  N.  Y.  230; 
Irvine  v.  Muse,  10  Heisk.  (Tenn.)  477. 
Unless  the  lien  is  claimed  in  addition 
to  other  securities.  Faver  v.  Robin- 
son, 46  Tex.  304.  In  which  case,  that 
there  has  been  no  waiver  of  the  lien 
by  assigning  the  security  of  the  lien 
must  be  shown.  Keith  v.  Horner,  32 
111.  526;  Richards  v.  Leaming,  27  111.  431. 

Sab-purchaser's  Notice  of  Existence  of 
Lien.  —  That  the  defendant  sub-pur- 
chaser has  notice  of  the  existence  of 
the  lien  need  not  be  stated.  Knight 
V.   Knight,    113  Ala.    597.     Especially 


where  there  is  no  averment  that  such 
defendant  purchased  the  land  and 
where  the  nature  of  his  claim  thereto 
is  not  stated.  Powers  v.  Smith  (Tex. 
Civ.  App.  1895),  29  S,  W.  Rep.  416. 

Performance  or  Tender  by  Vendor. — 
The  complainant  must  show  that  he 
has  performed  all  the  obligations  or 
that  he  has  been  able  and  willing  to 
perform  them  at  the  proper  time. 
Bogan  V.  Hamilton,  90  Ala.  454;  Davis 
V.  Smith,  88  Ala.  596;  Munford  v. 
Pearce,  70  Ala.  452;  Burkett  v.  Mun- 
ford, 70  Ala.  423;  McKleroy  v.  Tulane, 
34  Ala.  78. 

Tender  Before  Snit.  —  It  is  not  clear 
whether  or  not  the  complainant  seeking 
to  enforce  a  vendor's  lien  is  required  to 
allege  a  conveyance  or  tender  of  the 
deed  to  the  purchaser  before  filing  his 
bill,  where  performance  is  not  alleged 
and  the  contract  contains  mutual  and 
dependent  covenants.  It  would  seem, 
however,  that  he  is  not.  Anderson  v. 
Mills,  28  Ark.  175;  McGehee  v.  Black- 
well,  28  Ark.  27;  Wakefield  v.  John- 
son, 26  Ark.  506;  Welch  v.  Hicks,  27 
Ark.  294;  Stevenson  v.  Polk,  71  Iowa 
278;  Grimmell  v.  Warner,  21  Iowa  11; 
Winton  v.  Sherman,  20  Iowa  295; 
Rutherford  v.  Haven,  11  Iowa  587; 
Smoot  V.  Rea,  19  Md.  398;  Morris  v. 
Hoyt,  II  Mich.  9;  Daily  v.  Litchfield, 
10  Mich.  29;  McLeod  v.  Snyder,  no 
Mo.  298;  Pershing  v.  Canfield,  70  Mo. 
140;  Missouri  Land  Co.  v.  Baylor,  71 
Mo.  App.  94;  Harrington  v.  Birdsall, 
38  Neb.  176;  Wasson  v.  Palmer,  17  Neb. 
330;  Freeson  v.  Bissell,  63  N.  Y.  168; 
Bruce  v.  Tilson,  25  N.  Y.  194;  Steven- 
son V.  Maxwell,  2  N.  Y.  408;  Security 
Sftv.  Co.  V.  Mackenzie,  33  Orego^209; 
Hawk  V.  Greensweig,  2  Pa.  St.  295; 
Johnson  v.  Kurtz,  97  Tenn.  503;  Seeley 
V.  Howard,  13  Wis.  336. 

Readiness  and  Willingness  to  Perform. 
—  Where  it  is  necessary  to  aver  per- 
formance or  offer  to  perform  before 
filing  of  the  bill,  an  averment  that  the 
vendor  is  ready  and  willing  to  execute 
a  conveyance  on  the  payment  of  the 
purchase  money  is  not  sufficient. 
Dennis  v.  Williams,  40  Ala.  633;  Spoor 
V.  Phillips,  27  Ala.  193;  Freeman  v. 
Jordan,  17  Ala.  500;  Robinson  v.  Har- 
bour, 42  Miss.  795.  Unless  excuse  for 
failure  to  make  a  tender  before  filing 
the  bill  is  shown.  Dennis  v.  Williams, 
40  Ala.  633;  Spoor  v.  Phillips,  27  Ala. 
193;  Freeman  v.  Jordan,  17  Ala.  500. 
Where  the  averment  of  performance 
or  offer  to  perform  before  the  filing  of 
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Form  No.  20372.' 
(Precedent  in  Shanefelter  v.  Kenworthy,  42  Ind.  501.)' 

[(7/V/f  of  court  and  cause  as  in  Form  No.  5915.')^ 

Thomas  P.  Kenworthy  complains  of  Edward  J.  Shanefelter  and 
William  C.  Bray,  defendants,  and  says  that  on  the  25th  day  of 
December,  i867,  the  defendants,  in  the  name  of  Shanefelter  &>  Bray, 
executed  an  instrument  in  writing,  which  was  duly  signed  and 
stamped,  and  was  agreed  upon  and  intended  by  the  parties  thereto 
as  a  lien  and  equitable  mortgage  upon  the  following  described  prop- 
erty in  Boone  county,  state  of  Indiana,  viz. :  a  part  of  the  south-west 
quarter  of  the  north-east  quarter  of  section  thirty-six,  in  township 
nineteen,  range  one  west,  commencing  on  the  west  line  of  said  quarter- 
section,  at  a  stake  in  the  center  of  the  Crawfordsi'ille  state  road, 
thence  east  in  the  center  of  said  road  thirty-seven  rods,  to  the 
\)Owx\di^xy\\nt.oi\.\\t.  Lafayette  and  Indianapolis  railroad,  thence  north- 
westerly with  said  railroad  line  thirty-nine  rods  and  six  feet  to  the 
said  western  boundary  line  of  said  south-west  quarter  o|^he  said 
north-east  quarter  of  said  section,  township  and  range  aforesaid; 
thence  south  fiineteen  and  one-half  rods,  to  the  place  of  beginning, 
together  with  the  steam  flouring  mill  and  all  the  machinery  and  fix- 
tures belonging  thereto,  to  this  plaintiff,  to  secure  the  payment  of 
the  sum  therein  named,  to  wit,  two  thousand  and  fifty  dollars,  with 
interest  thereon  from  date,  a  copy  of  which  instrument  in  writing  is 
herewith  filed  and  made  a  part  hereof;  that  said  mortgage  was  duly 
recorded  in  the  office  of  the  recorder  of  said  county  of  Boone,  on  the 
6th  day  oi  January,  i2>68',  that  there  is  yet  due  thereon  the  sum  of 
sixteen  hundred  and  eighteen  dollars  2iV\d.  fifty-two  cents. 

Wherefore  the  plaintiff  demands  judgment  for  the  sum  of  seven- 
teen hundred  dollars,  a  foreclosure  of  the  mortgage  aforesaid,  and 
that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  said  debt,  interest  and  cost,  be  sold  and  applied  to 
the  payment  thereof  and  for  other  proper  relief. 

the  bill  is  not  required,  it  is  sufficient  contracted  in  the  purchase  of  the  land 

to  make  an  offer  to  convey.     Freeson  and  is  due  to  the  complainant   must 

V.   Bissell,  63  N.   Y.  168;  Thomson  v.  be  shown.      Thomason   v.  Cooper,   57 

Smith,  63  N.  Y.  301.     Or  to  tender  the  Ala.  560;  Neff  v.  Wooding,  83  Va.  432. 

deed  in  court.     Anderson  v.  Mills,  28  Demand  for  Payment.  —  That  the  com- 

Ark.   175;  Missouri  Land  Co.  v.  Bay-  plainant  has   made  demand  upon  the 

lor,  71  Mo.  App.  94;  Pershing  v.  Can-  purchasers  for  the  performance  of  the 

field.  70  Mo.   140;  McLeod  v.   Snyder,  contract  on  his   part  must  be  shown, 

no  Mo.  298.  Cordova  Coal  Co.  ?•.  Long,  91  Ala.  538. 

Title  to  Land. —  The  complaint  must  Prayer  for   Eelief.  —  Where    the    bill 

show  in  whom  the  legal  and  equitable  shows  all  facts  essential  to  the  existence 

titles  to  the  land  are  vested.    Clements  of  the  lien,  a  prayer  for  general   relief 

V.  Motley,  i2o  Ala.  575.  is    sufficient.     Skinner   v.    Purnell,   52 

Nature  of  Title.  —  That  the  vendor  has  Mo.  96. 

such  a  title  as  will  enable  him  to  make  1.  See,  generally,    supra,    note  i,   p. 

such  title  to  the  vendee  as  the  contract  755. 

calls  for  must  be  stated.     McKenzie  v.  2.  A  motion  to  strike  out  one  para- 

Baldridge,  49  Ala.  564.  graph   and    a   part   of  another  of  this 

Amount    of   indebtedness    should     be  complaint  was  overruled, 

stated.     Mutual   Bldg.,  etc.,  Assoc,  v.  3.  The  matter  to  be  supplied  within 

Wyeth,  105  Ala.  639;  Tozer  v.  George,  [  ]  will  not  be  found   in  the  reported 

123  Cal.  650.     And  that  the  debt  was  case. 
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Par.  2.  Said  plaintiff  further  complains  of  the  defendants,  and  says 
that  on  the  25th  day  of  December,  i867,  said  defendants,  by  their 
promissory  note,  signed  Shajiefelter  (s'  Bray,  a  copy  of  which  is  filed 
herewith,  promised  to  pay  the  plaintiff,  one  year  thereafter,  the  sum 
of  two  thousand  and  fifty  dollars  (2050.00),  with  ten  per  cent,  interest; 
that  the  said  debt  was  for  the  purchase  money  of  the  property  therein 
described;  that  there  is  now  due  and  unpaid  thereon  the  sum  of 
sixteen  hundred  and  eighteen  dollars  diV\d  fifty-two  cents;  whereof  the 
plaintiff  demands  judgment  for  seventeen  hufidred  dollars,  and  prays 
that  the  same  may  be  allowed  a  lien  for  purchase  money  upon  the 
property  therein  described,  and  for  other  proper  relief. 

Par.  3.  Said  plaintiff,  for  further  complaint  herein,  says  that  said 
defendants,  on  the  25th  day  of  December,  iS67,  by  their  promissory 
note,  a  copy  of  which  is  filed  herewith,  promised  to  pay  this  plaintiff, 
one  year  thereafter,  the  sum  of  tivo  thousand  and  fifty  dollars,  with  ten 
per  cent,  interest  from  date;  that  there  is  yet  due  and  unpaid 
thereon  the  sum  of  sixteen  hundred  and  eighteen  dollars  and  fifty-two 
cents;  wherefore  the  plaintiff  demands  judgment  for  seventeen  hun- 
dred dollars  and  for  other  proper  relief. 

[(^Signature  of  attorney,  and  verification  as  in  Form  No.  59 J5.)]^ 

Form  No.  20373.' 

(Precedent  in  Bates  v.  Childers,  5  N.  Max.  67.)' 

Territory  of  Neiv  Mexico,  Second  Judicial  District. 
County  of  Socorro,  ss. 

In  the  District  Court  of  Socorro  county.  New  Mexico,  in  the  Second 
judicial  district. 
To   the    Honorable  William  H.  Brinker,   associate   justice    of   the 

Supreme  Court  of  New  Mexico  and  judge  of  the  Second  judicial 

district  of  said  territory  of  New  Mexico: 
William  B.  Childers,  of  Bernalillo  county,  and  Thomas  F.  Conway, 
of  Grant  county,  in  the  territory  of  New  Mexico,  brings  this  bill 
against  Henry  D.  Bates  and  George  W.  Cooke,  both  of  Socorro  county, 
Nexv  Mexico,  and  thereupon  humbly  complaining,  your  orators, 
William  B.  Childers,  of  Bernalillo  county,  and  Thomas  F.  Conway,  of 
Grant  county,  territory  of  New  Mexico,  respectfully  represent  unto 
your  honor  that  on  or  about  the  twentieth  day  of  April,  iS83,  one 
/ohn  D.  Smyth  was  the  owner  and  possessed  of  a  certain  mine  known 
as  the  Imperial  mine,  located  and  situated  in  the  Magdalena  moun- 
tains in  Socorro  county.  New  Mexico;  that  afterwards,  on  the 

day  of  ,  18^5,  saxd  John  D.  Smyth  sold  and  conveyed  an  undi- 
vided one-fourth  interest  in  said  Imperial  mine  to  defendant  George 
W.  Cooke,  of  Socorro  county,  New  Mexico;  that  by  the  terms  of  said 
sale  from  said  Smyth  to  said  Cooke,  said  Cooke  was  to  pay  said 
Smyth  the  sum  of  ^00  cash  in  hand,  and  the  further  sum  of  %150 
was  to  be   paid  said  Stnyth  when  the  said  Imperial  mine  should   be 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported    755. 

case.  3.    This     bill     was     held     suflScient 

against  demurrer. 
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sold  out  of  the  proceeds  of  such  sale,  provided  that  said  Cooke  was 
to  be  compensated  for  all  money  necessarily  laid  out  by  him  for 
assessment  purposes,  and  then  all  of  the  balance  of  the  money 
received  for  the  above  mentioned  one-fourth  interest  to  go  to  the 
said  Smyth  until  he  should  receive  the  said  sum  of  %150\  that  said 
Smyth  was  entitled  to  and  at  said  time  of  said  sale  reserved  a  ven- 
dor's lien  upon  said  mine  to  secure  the  payment  of  the  said  sum  of 
%150  unpaid  purchase  money;  that  a  memorandum  of  said  contract 
of  sale  was  reduced  to  writing  and  signed  by  said  Cooke,  and  by  him 
delivered  to  said  Smyth,  and  the  same  was  duly  filed  for  record  in 
the  office  of  tho,  probate  clerk  and  ex-officio  recorder  in  and  for  said 
Socorro  county,  New  Mexico,  on  the  second  day  oi  May,  iS83,  and  was 
duly  recorded  in  book  8,  page  218,  in  the  records  of  said  office,  and  the 
original  of  which  said  memorandum  is  herewith  filed,  and  made  a  part 
of  this  bill,  and  marked  Exhibit  'M;"  that  the  said  John  D.  Smyth, 
being  at  that  time  and  afterwards  indebted  to  complainants  in  pay- 
ment of  said  indebtedness,  on  the  twenty-fifth  day  of  March,  i8^^  in 
writing  on  the  back  of  said  memorandum,  assigned  to  complainants 
the  right,  title  and  interest  of  him,  the  said  Smyth,  in  and  to  said 
contract,  and  also  assigned  the  complainants  the  balance  of  the  pur- 
chase money  due  on  account  of  said  fourth  interest  in  said  Imperial 
mine,  and  the  said  vendor's  lien  upon  said  mine,  and  authorized  the 
payment  of  said  balance  to  said  complainants;  and  that  on  said 
twenty-fifth  day  oi  March,  iWJf.,  said  memorandum  of  said  contract  of 
said  sale,  with  the  said  indorsement  on  the  back  thereof,  was  again 
filed  for  record  in  the  office  of  the  probate  clerk  and  ex-officio 
recorder  in  and  for  said  Socorro  county,  and  was  duly  recorded  in 
book  10,  page  62S,  of  the  records  of  said  office,  all  of  which  will 
appear  from  said  Exhiuit  'M;"  that  one.  John  M.  Shaw,  now 
deceased,  at  one  time  was  possessed  of  and  the  owner  of  the  other 
undivided  three-fourths  interest  in  said  Imperial  mine,  but  before  his 
decease  sold  and  conveyed  the  said  undivided  three-fourths  interest 
in  said  Imperial  mine  to  defendant  Henry  D.  Bates. 

The  defendant  Cooke,  on  the day  of  August,  i886,  sold  and 

conveyed  the  above  mentioned  undivided  one-fourth  interest  in  said 
Imperial  mine,  which  he  had  bought  as  aforesaid  from  said  fohn  D. . 
Smyth,  to  defendant  Henry  D.  Bates  for  a  large  sum  of  money,  more 
than  sufficient  to  compensate  defendant  Cooke  for  all  money  neces- 
sarily laid  out  by  him  for  assessment  purposes,  and  to  satisfy  the 
aforesaid  claim  of  seven  hundred  and  fifty  dollars  unpaid  purchase 
money  now  due  complainants,  and  interest  thereon;  that  said  defend- 
ant Henry  D.  Bates  is  now  the  legal  owner  and  in  possession  of  said 
Imperial  mine;  that  prior  to  the  said  purchase  of  said  Imperial  mine 
by  said  defendant  Henry  D.  Bates  from  defendant  George  W.  Cooke, 
and  from  said  John  M.  Shaw,  deceased,  and  prior  to  said  defendant 
Henry  D.  Bates  acquiring  any  right  or  title  in  said  Imperial  mine, 
said  defendant  Henry  D.  Bates  had  full  knowledge  of  the  fact  of  the 
above  mentioned  seven  hundred  and  fifty  dollars  being  unpaid  purchase 
money  on  said  Imperial  mine,  and  that  it  was  to  be  paid  to  complainants; 
that  since  said  conveyance  of  said  one-fourth  interest  in  s^xd  Imperial 
mine  from  defendant  Cooke  to  defendant  Bates,  both  said  defendants 
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Cooke  and  Bates  have  promised  to  carry  out  said  contract  of  sale  as 
witnessed  by  the  said  Exhibit  "-^,"  and  have  agreed  that  said  defend- 
ant Bates  should  pay  to  complainants  the  said  sum  of  seven  hundred 
and  fifty  dollars  unpaid  purchase  money  as  aforesaid,  and  satisfy 
claimants'  just  demand  and  lien  therefor,  but  said  defendant  Bates 
has  failed,  and  still  fails,  to  pay  the  same,  though  it  has  long  since 
been  due  and  payable;  that  defendant  Henry  D.  Bates  has  paid  part 
of  the  money  he  agreed  to  pay  for  said  one-fourth  interest  in  said 
Imperial  mine  to  defendant  George  W.  Cooke,  instead  of  paying  the 
same  to  your  complainants,  after  recompensing  said  defendant  Cooke 
for  the  money  said  Cooke  necessarily  laid  out  for  assessment  purposes; 
that  the  amount  of  the  money  so  paid  to  said  defendant  Cooke  by  said 
defendant  ^a/^j  was  more  than  enough  to  recompense  said  defendant 
Cooke  for  money  necessarily  laid  out  by  him  for  assessment  purposes, 
and  to  satisfy  the  said  claim  for  unpaid  purchase  money  now  due 
complainants,  and  that  there  is  still  due  from  said  Bates  on  account 
of  the  aforesaid  purchase  of  said  one-fourth  undivided  interest  in  said 
mine  from  said  Cooke  by  said  Bates  a  sum  of  money  more  than  suf- 
ficient to  pay  and  satisfy  said  sum  of  seven  hundred  and  fifty  dollars 
and  interest  thereon,  being  unpaid  purchase  money  on  said  one- 
fourth  vattxtsX  in  said  mine  as  aforesaid;  and  that  said  defendant 
Cooke  is  insolvent. 

Forasmuch,  therefore,  as  your  complainants  are  without  remedy  in 
the  premises,  except  in  a  court  of  equity,  and  to  the  end  that  the 
said  Henry  D.  Bates  and  George  W.  Cooke,  who  are  made  parties 
•  defendants  to  this  bill,  be  required  to  make  full  and  direct  answer  to 
the  same,  but  not  under  oath,  the  answer  under  oath  being  hereby 
waived,  and  more  especially  they  may  answer  and  set  forth  —  First, 
the  consideration  for  the  said  sale  of  the  aforesaid  one-fourth  interest 
in  said  Imperial  mine  from  defendant  Cooke  to  defendant  Bates;  sec- 
ond, the  amount  of  money  necessarily  laid  out  by  defendant  Cooke 
for  assessment  purposes  on  the  aforesaid  one-fourth  interest  in  said 
Imperial  mine;  third,  the  amount  of  money  paid  by  said  defendant 
Bates  to  or  on  account  of  said  defendant  Cooke,  as  a  part  of  the  con- 
sideration from  defendant  Bates  to  defendant  Cooke,  for  said  one- 
fourth  interest  in  said  Imperial  rcdnt;  fourth,  the  amount  of  money 
now  due  from  said  Bates  on  account  of  the  purchase  by  him  as  afore- 
said from  said  Cooke  oi  the  undivided  ^w^-y^z^r/"/^  interest  in  said  mine, 
and  to  the  further  end  that  an  account  may  be  taken  in  this  behalf 
under  the  directions  of  the  court,  that  your  complainants  may  be 
decreed  to  be  entitled  to  a  lien  upon  the  said  premises  for  the  amount 
due  your  complainants  as  unpaid  purchase  money  as  aforesaid,  and 
interest  thereon;  and  that  the  said  defendant  Henry  D.  Bates  may 
be  decreed  to  pay  your  complainants  the  amount  so  found  to  be  due, 
by  a  short  day  to  be  fixed  by  the  court,  and  that  in  default  of  such 
payment  the  said  premises  may  be  sold  as  the  court  shall  direct  to 
satisfy  said  amount  and  costs;  and  that  your  complainants  may  have 
such  other  and  further  relief  in  the  premises  as  equity  may  require 
and  to  your  honor  shall  seem  meet. 

May  it  please  your  honor  to  grant  the  writ  of  subpoena  in  chancery, 
directed  to  the  sheriff  of  said  county  of  Socorro,  commanding  him 
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that  he  summon  the  defendants  Henry  D.  Bates  and  George  W,  Cooke 
to  appear  before  the  said  court  on  the  first  day  of  the  next  November 
term  thereof,  to  be  held  at  the  court-house  in  Socorro,  in  the  county 
of  Socorro  aforesaid,  and  then  and  there  to  answer  this  bill. 

C.  L.  Jackson^  Solicitor  for  Complainants. 

(2)  Answer. 

Form  No.  20374. 
(Precedent  in  Harmison  v.  Loneberger,  11  W.  Va.  177.) 

The  answer  of  William  M.  Hayes  to  the  bill  exhibited  against  him 
and  others  in  the  Circuit  Court  of  Barbour  county,  by  Charles 
Harmison: 

For  answer  to  said  bill,  respondent  says  it  is  true  that  he  pur- 
chased from  his  co-defendant,  Loneberger,  the  land  in  the  bill  men- 
tioned, at  the  price  and  payable  as  therein  stated,  and  that  all  has 
been  paid  except  the  amount  remaining  due  upon  said  last  obliga- 
tion. Respondent  admits  also  that  a  lien  was  retained  upon  said 
land  to  secure  the  payment  thereof,  and  that  he  refused  to  pay  the 
same  to  the  complainant.  The  said  Loneberger  represented  to  this 
respondent  at  the  time  of  said  purchase,  that  he  had  good  title  to  all 
of  said  land,  and  executed  to  respondent  a  deed  with  covenants  of 
general  warranty  for  the  land,  as  will  appear  by  the  copy  of  said 
deed  filed  with  said  bill.  After  respondent's  purchase,  and  after  he 
had  paid  much  the  larger  portion  of  said  purchase  money,  he  learned 
that  three  undivided  sevenths  of  the  said  land  never  belonged  to  the 
said  Loneberger,  and  were  in  fact  then  owned  by  one  William  P. 
Wilson.  Respondent  declined  to  pay  any  more  of  the  said  purchase 
money  until  said  title  was  obtained,  but  upon  repeated  assurances  of 
Loneberger  that  the  said  Wilson  had  no  just  claim  to  said  land,  and 
that  he  would  extinguish  and  remove  the  same  by  obtaining  a  release 
thereof  from  Wilson,  respondent  was  induced  to  pay,  and  did  pay, 
all  the  rest  of  the  purchase  money,  except  the  amount  remaining 
unpaid  as  set  up  in  the  bill,  which  is  not  more  than  the  actual  value 
of  said  three-sevenths  when  compared  with  the  average  value  of  the 
whole  tract.  Respondent,  before  the  last  aforesaid  obligation  became 
due,  repeatedly  warned  said  Loneberger  that  unless  he  would  clear 
his  title  from  the  said  claim  of  Wilson,  he  would  withhold  sufficient 
of  the  purchase  money  to  buy  in  that  claim.  Failing  continually  to 
do  so,  respondent,  finding  that  Loneberger  never  intended  to  do  it, 
purchased  the  said  three-sevenths  of  said  land  from  said  Wilson,  at  the 
price  of  %Jf28.51  or  %10.00  per  acre,  which  is  not  more  than  its  fair 
actual  average  value.  To  have  lost  these  three- sevenths  would  have 
almost  destroyed  the  value  of  the  whole  tract,  and  respondent  cer- 
tainly never  would  have  bought  the  same  if  he  had  not  thought  he 
was  getting  the  whole  title  to  the  land.  The  manner  in  which  these 
three-sevenths  remained  outstanding  was  as  follows:  Isaac  Booth,  who 
formerly  owned  the  land,  sold  one  hundred  ^.cre?,  of  the  same  to  one 
James  England,  more  than  thirty  years  ago,  who  paid  for  the  same 
all  the  purchase  money,  took  possession  of,  cleared  the  land,  and 

761  Volume  18. 


20374.  VENDOR  AND  PURCHASER.  20375. 

resided  thereon  until  his  death  in  \Z50.  Although  entitled  to  a  con- 
veyance of  the  legal  title  thereto,  no  deed  was  ever  executed  to  said 
James  England  for  the  land.  Jafnes  England  died  intestate,  leaving 
the  following  children  surviving  him,  who  are  his  heirs  at  law,  and 
to  whom  the  said  land  descended,  the  naked  title  still  outstanding 
in  Booth,  who  died  in  i2,58  without  ever  having  conveyed  the  legal  title 
to  any  of  the  heirs  of  said  England.  The  names  of  said  heirs 
at  law  of  James  England  are  David  England,  John  England,  Jane 
England,  Archibald  Englafid,  Malinda  England,  who  intermarried 
with  Jacob  Able,  Rebecca  England,  who  intermarried  with  Adam  Gower^ 
and  Elizabeth  England,  who  intermarried  with  William  Roberts.  The 
said  Isaac  Booth,  several  years  after  the  death  of  the  snid  James 
England,  sold  the  said  one  hundred  acres  and  other  land  adjoining  the 
same  to  said  Loneberger,  which  together  constitute  the  land  sold  by 
Loneberger  to  this  respondent.  At  the  time  of  said  sale  of  said  Bco.'h 
to  Loneberger  he  represented  himself  as  owning  the  whole  of  said 
one  hundred  acres,  having,  as  he  alleged,  bought  out  the  interest  of 
the  several  htirs  oi  James  England  in  said  land.  Respondent  cannot 
say  whether  such  was  the  fact  or  not;  he  confesses  a  great  desire 
that  the  same  shall  prove  to  be  the  case,  but  from  all  the  facts  he 
has  been  able  to  learn,  he  is  obliged  to  say  that  the  same  is  not  true. 
He  is  able  to  state  and  declare  that  the  said  Malinda  Able,  Rebecca 
Gower  and  Elizabeth  Roberts  and  their  husbands  have  sold  and  con- 
veyed their  interests  in  said  land  to  IVm.  P.  Wilson,  and  that  they 
are  the  same  interests  purchased  from  the  said  Wilson  by  respondent, 
'and  are  fully  worth  the  balance  of  said  purchase  money  due  to 
Loneberger.  Respondent  has  recently  learned,  and  he  charges  the 
same  to  be  true,  that  the  said  Loneberger  has  withheld  payments  of  a 
large  amount  of  the  purchase  money,  to  wit,  $159.65  with  interest 
from  iS58  or  iS59,  which  he  agreed  to  pay  to  said  Booth  for  the  same 
defect  of  title,  and  his  suit  for  that  purpose  is  still  pending  and 
undetermined  in  this  court,  of  which  proper  proof,  if  required,  will 
be  offered.  All  that  this  respondent  ever  desired  was  to  be  protected 
in  his  purchase,  and  the  full  benefit  thereof  secured  to  him.  And 
having  answered,  he  prays  to  be  hence  dismissed  with  costs. 

^  \ {Signature  o/ solicitor.)}^ 

Form  No.  20375. 

(Precedent  in  Harmison  v.  Loneberger,  11  W.  Va.  179.) 

The  separate  SLnsvier  oi  Jacob  Loneberger  to  a  bill  in  chancery  filed 
in  the  Circuit  Court  of  Barbour  county  against  him  and  others  by 
Charles  Harmison. 

This  respondent,  saving  to  himself  the  full  benefit  of  all  excep- 
tions to  said  bill,  for  answer  thereto,  says  that  it  is  true  as  stated  in 
said  bill,  that  this  respondent  did  sell  to  his  co-defendant,  Hayes,  the 
tract  of  land  in  the  bill  mentioned  at  the  time  therein  stated.  He 
further  admits  that  all  the  purchase  money  for  said  land  has  been  paid 
except  the  sum  of  %lfi6.66  2-S,  as  stated  in  said  bill,  and  that  the 
sum  of  %Iil.25  has  been  paid  upon  that.     Further  answering  respond- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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ent  says  that  he  believes  that  three-sevenths  of  one  hundred  acres  of 
the  land  sold  by  him  to  said  Hayes  did  at  one  time  belong  to  one 
Wm.  P.  Wilson,  or  at  least  the  said  Wilson  had  or  professed  to  have 
some  sort  of  a  title  for  the  said  three-sevenths,  but  this  respondent 
utterly  denies  that  the  said  Wilson  now  has,  or  has  at  any  time 
within  the  last  ten  or  twelve  years  had,  any  shadow  of  title  to  the 
said  land  or  any  part  thereof.  Respondent  further  says  that  the 
legal  title  to  said  land  was  vested  in  one  Isaac  Booth  for  more  than 
forty  years,  and  was  never  out  of  him  until  he  conveyed  it  to  this 
respondent;  that  many  years  ago  said  IsaacsoXdi  the  said  one  hundred 
acres,  out  of  which  said  Wilson  is  now  claiming  three-sevenths,  to  one 
James  England;  that  said  James  England  lived  upon  said  land  until 
he  died,  and  upon  his  death  the  same  descended  to  his  children;  that 
said  Isaac  Booth,  being  all  the  time  the  owner  of  the  legal  title, 
bought  out  the  interests  of  all  of  said  England's  heirs,  except  those 
claimed  by  said  Wilson,  and  afterwards  he  bought  out  all  the  interests 
in  said  land  which  the  said  Wilson  claimed;  that  said  Booth  and 
Wilson  were  business  men  living  in  the  same  neighborhood,  and  had 
frequent  transactions  together,  and  that  upon  a  settlement  between 
them  some  time  about  the  year  i?,56,  the  title  of  said  Wilson  to  three- 
sevenths  was  extinguished  by  said  Booth.  This  respondent  further 
says  the  possession  accompanied  with  the  indisputable  legal  title 
has  been,  ever  since  the  year  i85i  or  i%62,  in  said  Isaac  Booth  and 
those  claiming  under  him,  a  period  of  seventeen  or  eighteen  years;  and 
respondent  is  therefore  advised  that  it  is  too  late  for  said  Wilson  or 
said  Hayes  to  shirk  the  claim  set  up  in  said  bill,  because  the  statute 
of  limitations  presents  an  effectual  bar  thereto,  upon  which  this 
respondent  here  relies  as  fully  as  though  the  statute  of  limitations 
was  formally  pleaded.  This  respondent  says  that  after  he  bought 
the  land,  which  he  sold  to  said  Hayes,  from  Isaac  Booth,  he  was  sued 
upon  one  of  his  notes  given  for  the  purchase  money,  and  he  did 
avail  himself  of  this  defect  in  the  title,  but  that  long  ago  he  found 
out  that  the  pretensions  of  said  Wilson  were  utterly  futile  and 
groundless,  and  that  no  man  knew  it  better  than  the  said  Wilson 
and  his  co-defendant  Hayes.  Having  fully  answered,  this  respondent 
prays  to  be  dismissed  hence  with  reasonable  costs. 

[(^Signature  of  solicitor. y^- 

b.  Against  Purchaser,  His  Grantee  and  Judgment  Creditors. 
Form  No.  20376.* 

(^Commencing  as  in  Form  No.  20359,  and  continuing  down  to  *.) 
I.  That  the  plaintiff,  being  owner  in  fee  (or  otherwise)  of  the  real 
property  hereinafter  described,  did,  on  the  Jirst  day  oi  June,  i899, 
sell  the  same  to  the  defendant,  Richard  Roe,  for  the  sum  of  t7i>o 
thousand  dollars,  and  thereupon  by  his  deed  conveyed  the  same  to 
the  defendant  in  fee,  which  premises  are  bounded  and  described  as 
follows:  (give  full  description  as  in  the  deed). 

1.  The  matter  to  be  supplied  within         2.    See,  generally,  supra,  note  i,   p. 
[  ]  will  not  be  found  in  the  reported  case.     75  5. 
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II.  That  the  ssLid  Richard  Roe  has  paid  the  plaintiff  _/fz'^  hundred 
dollars,  part  of  said  purchase  money  {state  what  security,  if  any,  was 
given  for  the  rest,  e.  g.  thus,  "and  on  xhe.  first  day  ol  June,  iS99,  gave 
to  the  plaintiff  his  promissory  note  for  ffteen  hundred  dollars,  the 
residue  thereof,  payable  on  the  first  day  oi  June,  icfOO;  but  that  no 
part  of  said  note  or  of  the  residue  of  said  purchase  money  has  been 
paid,  though  on  the  first  day  oi  June,  igOO,  the  plaintiff  duly  demanded 
the  same  oi  Richard  Roe"). 

III.  That  the  said  Samuel  Short  purchased  of  the  said  Richard  Roe 
a  portion  of  said  premises,  with  the  full  knowledge  that  the  said 
Richard  Roe  had  not  paid  the  balance  of  said  purchase-money,  and 
took  a  conveyance  from  the  sdad  Richard  Roe  to  him  for  the  said 
premises  so  by  him  purchased  of  the  said  Richard  Roe. 

IV.  That  the  said  William  West  claims  to  have  recovered  judg- 
ment against  the  said  Richard  Roe  for  about  five  hundred  AoWzx^  on 
the  tenth  day  oi  May,  igOO,  in  the  Supreme  Court,  and  has  caused 
execution  to  be  issued  thereon,  and  is  proceeding  to  sell  the  part  of 
said  premises  not  sold  to  the  said  Samuel  Short;  whereby  the  said 
plaintiff  will  wholly  lose  the  balance  of  the  said  purchase  money,  as 
the  said  Richard  Roe  is  wholly  insolvent  and  unable  to  pay  the  same. 

Wherefore  the  plaintiff  demands  judgment: 

1.  Against  the  said  Richard  Roe  for  the  said  sum  oi  fifteen  hundred 
dollars,  together  with  interest  thereon  from  the  first  day  oi  June, 
iS99,  and  the  costs  of  this  action. 

2.  That  in  case  the  said  Richard  Roe  shall  not  pay  the  said  judg- 
ment by  a  short  day  to  be  named,  the  said  premises  may  be  sold, 
and  so  much  of  the  proceeds  as  may  be  necessary  applied  to  the 
payment  of  the  judgment  so  to  be  rendered. 

{Signature  of  attorney,  office  address,  and  verification  as  in  Fonn  No. 
llJidl.-) 

c.  And  to  Restrain  Waste. 

Form  No.  20377.' 

(Precedent  in  McCaslin  v.  State,  44  Ind.  154.)' 

The  State  of  Indiana,  on  the  relation  of  John  D.  Evans,  Auditor 
of  State,  v.  William  McCaslin,  Margaret  McCaslin,  his  wife,  John 
Tomlinson,  George  Ketroiv,  Philip  Verneida  and  Hicnter  McCaslin. 

The  state  of  Indiana,  on  the  relation  of  John  D.  Evans,  auditor, 
complains  of  William  McCaslin,  Margaret  McCaslin,  his  wife,  John 
Tomlinson,  George  Ketrotv,  Philip  Verneida  and  Hunter  McCaslin,  and 
says  that  heretofore,  to  wit,  on  the  10th  day  oi  June,  iS67,  the  state 
of  Indiana,  being  the  owner  in  fee  simple,  in  her  own  right,  of  the 
following  tract  of  land,  situated  in  Marion  county,  state  of  Indiana, 
to  wit:  {Here  the  tract  of  land  is  described  by  metes  and  bounds'),  con- 
taining one  hundred  acres,  with  the  privileges  and  appurtenances 
thereunto  belonging,  made  a  contract  with  the  defendant  William 
McCaslin  for  the  sale  of  said  tract  of  land  to  him  for  the  sum  of  seven 
thousand  five  hundred  doWars,  payable  in  three  equal  instalments  of  two 

1.  See,  generally,  supra,  note  i,  p.  2.  An  injunction  was  granted  on  the 
755-  petition. 
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thousand  five  hundred  (loWdiV^  each,  with  interest  from  date,  the  first 
payable  the  15th  day  of  October,  i867;  the  second  payable  the  27th 
day  of  May,  i868,  and  the  third  on  the  27th  day  of  May,  iS69;  for 
which  payments  the  said  William  McCaslin  gave  his  promissory  note, 
of  the  tenor  above  set  forth  as  to  the  amount,  terms  and  interest; 
copies  of  said  agreement  and  note,  which  were  in  writing,  are  filed 
herewith  and  made  a  part  of  this  complaint.  And  it  was  stipulated 
in  said  agreement  that  upon  the  payment  of  the  purchase  money 
according  to  the  tenor  and  effect  of  the  said  promissory  note,  the 
purchaser,  the  defendant  William  McCaslin,  should  be  entitled  to  a 
deed  in  fee  simple  from  the  state  of  hidiana  for  said  tract  of  land. 
The  plaintiff  further  alleges  that  at  the  time  of  said  agreement  to 
purchase,  the  said  William  McCaslin  went  into  possession  as  a  pur- 
chaser, yet  has  never  paid  any  part  of  the  purchase  money,  and  the 
whole  and  every  part  thereof,  with  the  interest,  still  remains  unpaid. 

And  the  plaintiff  further  says  that  the  said  William  McCaslin  has 
committed  waste  upon  said  premises  so  as  to  impair  materially  the 
value  of  said  tract  of  land  and  the  security  of  said  debt,  in  this,  that 
said  land  had  thereon  a  large  amount  of  wood  and  timber  of  great 
value,  to  wit,  of  the  value  oi  five  thousand  diO\\ds%\  and  said  William 
Caslin  has  cut  and  carried  from  said  tract  of  land  a  large  amount  or 
wood  and  timber  since  he  has  been  in  possession  as  such  purchasef 
without  the  consent  of  the  state  of  Indiana,  to  wit,  the  amount  of 
three  thousand  dollars,  and  has  also  cut  a  large  amount  of  wood  and 
timber  upon  said  tract  of  land  without  the  consent  of  the  state  of 

Indiana,  to  wit,  to  the  amount  of thousand  dollars,  and  is  now 

engaged  in  hauling  the  same  to  market,  and  is  prepared  to  haul  such 
wood  and  timber  off  the  land,  so  as  to  leave  it  entirely  bare  when- 
ever he  may  be  informed  that  the  state  is  ready  to  enjoin  such 
waste. 

The  plaintiff  further  says  that  on  the  IJfth  day  of  September,  iS68, 
the  state  of  Indiana  caused  a  deed  in  fee  simple  for  said  premises  to 
be  properly  executed,  acknowledged  and  prepared  for  delivery,  and 
tendered  the  same  to  said  William  McCaslin,  upon  condition  that  he 
should  pay  the  purchase  money,  but  the  said  William  McCaslin 
refused  to  pay  any  part  of  said  purchase  money. 

And  afterward,  on  the  2Qth  day  of  December,  iS70,  the  plaintiff 
caused  a  written  notice  to  be  served  upon  said  William  McCaslin, 
demanding  of  him  the  possession  of  said  tract  of  land  and  forbidding 
him  to  exercise  any  further  acts  of  ownership  over  said  tract  of  land; 
that  he  should  cut  no  more  wood  or  timber  thereon,  and  that  he 
should  not  remove  any  wood  or  timber,  or  other  thing  of  value  there- 
from, until  he  should  have  complied  with  his  contract  and  should 
have  paid  to  the  state  of  Indiana  the  full  amount  of  principal  and 
interest  due  for  said  land. 

The  plaintiff  further  says  that  John  Tomlinson,  George  Ketrow, 
Philip  Verneida  and  Hunter  McCaslin  are  combining  and  conspiring 
with  the  said  William  McCaslin  to  cut,  waste  and  destroy  the  timber 
upon  said  land,  and  are  now  engaged  in  cutting  and  carrying  away 
the  timber  and  wood  from  the  said  tract  of  one  hundred  acres. 

The  plaintiff  further  says  that  there  is  an  emergency  in  this  case, 

765  Volume  i8. 


20377.  VENDOR  AND  PURCHASER.  20377. 

in  this,  that  the  said  William  McCaslin^  John  Tofnlinson,  George 
Ketrow^  Philip  Verneida  and  Hunter  McCaslin  are  now  engaged  in 
cutting  wood  and  timber  and  carrying  away  the  same;  that  there  is 
a  large  amount  of  wood  and  timber  now  cut  down  and  lying  upon  the 
premises,  which  will  be  removed  by  them  if  notice  of  this  proceeding 
be  given  before  a  restraining  order  can  be  procured,  and  the  state 
will  thereby  suffer  great  and  irreparable  loss. 

The  plaintiff  further  shows  that  because  no  part  of  the  considera- 
tion was  paid  for  the  premises  so  sold  to  the  said  William  McCaslin, 
and  because  he  gave  no  personal  security  for  payment  to  the  state 
of  Indiana,  the  defendant  William  McCaslin  and  Margaret  McCaslin, 
his  wife,  executed,  acknowledgea,  and  delivered  to  the  state  of 
Indiana  a  mortgage  upon  sixty-five  acres,  in  section  one,  in  township 
fifteen,  north  of  range  two  east,  in  Marion  county,  and  described  as 
follows:  {^Here  the  prejnises  are  described  by  metes  and  bounds),  which 
was  duly  recorded  among  the  records  of  mortgages  in  the  recorder's 
office  of  Marion  county,  state  of  Indiana,  June  IJf.,  i857.  A  suit  has 
been  commenced  to  foreclose  said  mortgage  in  the  Circuit  Court  of 
Marion  county,  and  the  said  Margaret,  in  defending  said  suit,  pleads 
under  oath  that  said  mortgage  is  not  her  act  and  deed,  and  insists 
that  she  is  not  bound  thereby,  and  that  the  fee  simple  interest  in 
said  tract  of  land  of  sixty-five  acres  belongs  to  her,  and  that  the  said 
William  McCaslin  has  no  other  interest  in  it  than  as  her  husband. 

The  said  William  McCaslin  is  also  committing  waste  upon  the  said 
sixty-five  acres,  in  this,  that  he  is  cutting  off  and  selling  all  the 
valuable  timber  and  wood,  and  hauling  the  same  to  the  city  of 
Indianapolis  and  disposing  of  them. 

The  plaintiff  further  says  that  both  of  said  tracts  of  land  have 
been  so  despoiled  and  wasted  that  the  debt  due  the  plaintiff  has  been 
jeopardized,  the  security  has  become  insufficient,  and  there  is  great 
danger  that  the  state  of  Indiana  will  not  be  able  to  collect  her  debt, 
in  consequence  of  the  security  having  been  diminished  by  the  wrongful 
acts  of  the  defendants. 

The  plaintiff  says  that  the  said  William  McCaslin  is  totally 
insolvent,  or  so  nearly  so  that  no  more  than  one  dollar  can  be  col- 
lected of  him  by  any  process  of  law. 

The  plaintiff  prays  that  the  said  William  McCaslin,  John  Tomlinson, 
George  Ketrow,  Philip  Verneida  and  Hunter  McCaslin  may  be  enjoined 
from  cutting  any  more  wood  or  timber  upon  the  said  tract  of  one 
hundred  acres,  or  carrying  away  any  wood  or  timber,  or  other  thing 
of  value,  until  said  debt  shall  have  been  paid,  and  that  all  persons 
acting  under,  or  by  authority  of,  or  in  any  connection  with,  the 
defendants,  may  be  enjoined  from  committing  any  further  trespass  or 
Waste  upon  the  premises. 

And  the  plaintiff  further  prays  that,  inasmuch  as  the  security  of 
the  state  for  said  debt  has  already  been  greatly  diminished  by  the 
fraudulent  and  illegal  conduct  of  the  defendant  William  McCaslin, 
the  purchaser  of  the  premises,  a  receiver  may  be  appointed  to  take 
possession  of  said  one-hundred-zcxe  tract  of  land  and  all  the  timber 
and  wood  now  upon  the  premises,  and  all  other  articles  of  value,  and 
to  receive  all  the  rents  and  profits  that  may  accrue  from  the  use  of 
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said  premises,  and  she  prays  for  such  necessary  orders  of  the  court 
as  may  be  required  for  the  receiver  that  may  be  appointed  to  take 
possession  of  and  maintain  the  possession  of  said  premises. 

And  the  plaintiff  further  prays  that  upon  the  issues  being  formed 
in  this  case,  and  the  facts  of  the  indebtedness  being  found  for  the 
plaintiff,  the  court  will  decree  that  said  one-hundred-dicve.  tract  of  land 
may  be  ordered  to  be  sold,  as  other  lands  are  sold  upon  execution, 
to  pay  and  satisfy  the  debt  due  to  the  state  of  Indiana,  and  that  said 
contract  of  purchase  may  be  foreclosed,  that  the  purchaser  and  all 
persons  claiming  under  or  through  him  may  be  debarred  of  all  the 
rights  acquired  by  such  purchase. 

And  the  plaintiff  further  prays  that  the  defendants  William 
McCaslin  and  Margaret  McCaslin  may  be  enjoined  from  committing 
waste  upon  the  said  sixty-Jive-dicrQ.  tract  of  land,  and  from  permitting 
any  other  person  to  commit  waste  thereon,  by  cutting  wood  or  timber 
or  carrying  the  same  away  from  the  premises,  or  carrying  away  any 
other  article  of  value  from  said  premises. 

Barbour,  Jacobs  6^  Smith,  for  the  Plaintiff. 
State  of  Indiana,  Marion  County: 

Personally  appeared  in  open  court  Charles  W.  Smith,  who,  being 
duly  sworn,  upon  oath  says  that  the  facts  set  forth  in  the  foregoing 
petition  are  true,  as  he  verily  believes,  except  the  facts  as  to  the 
waste  committed  upon  the  sixty-Jive-SiCxe  tract  of  land,  respecting 
which  he  has  no  knowledge  sufficient  to  form  a  belief. 

Charles  W.  Smith. 

Subscribed  and  sworn  to  in  open  court,  January  12th,  i%71. 

William  J  Wallace,  Clerk. 


4.  On  Purchaser's  Covenant  to  Build. 

Form  No.  20378. 

{Commencing  as  in  Form  No.  20359,  and  continuing  down  to  *.) 

I.  That  in  consideration  that  the  plaintiff  would  sell  and  convey 
to  the  defendant  a  lot  of  land  {very  briefly  describing  it)  for  the  sum 
of  three  thousand  dollars,  the  defendant,  on  or  about  the  first  day  of 
June,  iS99,  undertook  and  promised  the  plaintiff,  by  his  covenant, 
that  he  would  erect  upon  the  premises  a  good  brick  dwelling-house, 
to  be  occupied  as  such,  and  that  he  would  not  erect  upon  the 
premises  any  building  that  would  be  a  nuisance  to  the  vicinity  of  the 
premises. 

II.  That  the  plaintiff  did  accordingly  sell  and  convey  to  the 
defendant  said  premises  for  said  sum,  but  the  defendant  has  not 
erected  a  good  brick  dwelling-house  on  the  lot,  to  be  occupied  as 
such;  but,  on  the  contrary,  has  suffered  it  to  lie  open  and  uninclosed 
(or  but,  on  the  contrary,  has  erected,  stating  what). 

III.  That  said  lot  was  a  part  of  a  considerable  tract  of  land  which 
the' plaintiff  laid  out  into  lots  and  offered  for  sale  for  the  purpose  of 
the  erection  of  dwelling-houses,  required  each  purchaser  to  covenant 
to  erect  a  dwelling-house,  and  that  the  erection  of  such  dwelling- 
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house  on  lots  sold  improved  the  residue  of  the  lots  belonging  to  the 
plaintiff  and  increased  their  value  and  their  market  price. 

IV.  That  the  defendant's  violation  of  this  covenant  has  prevented 
other  lots  in  the  vicinity  from  becoming  valuable  to  the  plaintiff,  as 
they  otherwise  have  done,  and  has  injuriously  affected  their  condi- 
tion and  hindered  the  plaintiff  from  selling  them;  to  his  damage  three 
thousand  dollars. 

Wherefore,  {concluding  as  in  Form  No.  5926). 

5.  On  Purchaser's  Covenant  Ag-ainst  Nuisances  — Covenant 
Being"  in  Deed  Only  Executed  by  Grantor. 

Form  No.  20379. 

{Commencing  as  in  Form  No.  20359,  and  continuing  down  to  *.) 

I.  That  on  the  first  day  of  June,  i899,  at  {stating place),  the  plaintiff, 
by  his  deed,  conveyed  to  the  defendant,  for  a  valuable  consideration, 
as  well  as  in  consideration  of  the  covenant  hereinafter  mentioned,  a 
lot  of  land  {very  briefly  describing  it). 

II.  That  said  deed  contained  a  covenant  on  the  partof  the  defend- 
ant, the  grantee  therein,  of  which  the  following  is  a  copy:  {set  out  a 
copy  of  the  covenant  against  nuisances'). 

III.  That  said  deed  was  delivered  by  the  plaintiff  to  the  defendant 
and  by  him  duly  accepted,  and  he  became  thereby  the  owner  of  the 
premises  and  bound  by  the  covenant  aforesaid. 

IV.  That  the  defendant  has  erected,  or  suffered  or  permitted  to 
be  erected,  on  said  premises,  a  building  occupied  in  the  manner 
which  is  a  nuisance  to  the  vicinity  of  the  premises,  to  wit,  a  building 
erected  for  and  used  as  a  slaughter-house. 

V.  That  the  offal  and  blood  in  and  carried  out  from  said  slaughter- 
house, and  the  offensive  smell  created  thereby,  is  a  nuisance  to  the 
vicinity  of  the  said  premises  and  to  the  plaintiff,  whose  house  is 
adjoining;  to  his  damage  three  thousand  dollars. 

Wherefore,  {concluding  as  in  Form  No,  5926). 

6.  On  Purchaser's  Covenant  Not  to  Use  Property  for 
Specified  Purposes. 

a.  Complaint. 
Form  No.  20380. 

(Precedent  in  Mollyneaux  v.  Wittenberg,  39  Neb.  548.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5923.)]^ 

I.  Comes  now  the  said  plaintiff,  and  for  a  cause  of  action  against 
the  said  defendants,  says  that  heretofore,  to  wit,  on  the  11th  day  of 
/une,  A.  D.  iS89,  said  plaintiff  was  the  owner  of  certain  real  estate 
in  Sutton,  in  Clay  county,  in  the  state  of  Nebraska,  which  said  real 
estate  is  fully  described  in  a  deed  executed  by  this  plaintiff  and 

1.  It  was  held  that  the  plaintiff  was  2.  The  matter  to  be  supplied  within 
entitled  to  recover  on  the  pleading.  [  ]  will  not  be  found  in  the  reported  case. 
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Margaret  A.  Mollyneaux,  his  wife,  on  the  11th  day  ol  June^  a.  d.  i85P, 
whereby  the  said  property,  to  wit: 

2.  Lots  13,  IJf  and  15,  in  block  9,  of  the  first  addition  to  the  town 
of  Sutton,  Clay  county,  Nebraska,  were  conveyed  by  the  said  plaintiff 
and  his  said  wife  to  the  said  defendants,  and  his  property  was  so 
conveyed  by  said  plaintiff  and  his  wife  to  said  defendants  in  part  con- 
sideration for  the  purchase  by  the  said  Margaret  A.  Mollyneaux  of 
the  following  described  property,  to  wit: 

3.  Lots  11,  18,  19,  20,  21  and  22,  in  block  20,  in  the  original  town  of 
Sutton,  in  said  Clay  county,  and  as  a  part  of  consideration  of  said  trans- 
fers it  was  then  and  there  agreed  by  the  said  defendants,  to  and 
with  this  plaintiff,  that  the  said  real  estate  embraced  in  the  said  deed 
given  by  this  plaintiff  and  his  said  wife  as  aforesaid  should  not  be 
used  for  hotel  purposes  for  the  space  of  t7vo  years  from  said  date  of 
June,  11,  A.  D.  i2>89.  Copies  of  both  said  deeds  are  hereto  attached 
and  marked,  respectively.  Exhibits  A  and  B. 

4.  Plaintiff  further  says  that  immediately  after  said  11th  day  of 
June,  A,  D.  1^89,  relying  upon  his  said  agreement  with  the  said  defend- 
ants, he  engaged  in  the  business  of  keeping  and  managing  a  hotel 
upon  the  premises  so  conveyed  to  the  said  Margaret  A.  Mollyneaux, 
as  shown  in  the  said  Exhibit  B,  and  has  been  ever  since,  and  is  now, 
engaged  in  the  conducting  of  said  business,  and  the  purpose  and 
object  of  the  purchase  of  the  said  premises  as  shown  in  said  Exhibit 
JB  was  the  opening  of  plaintiff's  said  hotel,  as  defendants  then  and 
there  well  knew. 

5.  Plaintiff  further  says  that  the  said  premises  so  conveyed  to  the 
said  defendants  constituted  and  constitute  the  only  suitable  place 
in  said  Sutton,  Clay  county,  Nebraska,  besides  that  now  occupied  by 
the  said  plaintiff,  wherein  the  said  business  could  be  successfully 
carried  on.  Plaintiff  further  says,  on  or  about  the  17th  day  of  Sep- 
tember, A.  D.  i?>89,  the  said  defendants,  wholly  disregarding  their 
agreement  in  that  behalf,  sold  said  premises  described  in  Exhibit  A, 
for  use  as  a  hotel,  and  during  all  the  time  since,  on  or  about  Septem- 
ber 17th,  i889,  have  caused  and  permitted  said  premises,  so  conveyed 
to  said  defendants  as  aforesaid,  to  be  used  for  hotel  purposes, 
whereby  the  custom  of  the  traveling  public  has  been  diverted  away 
from  the  said  hotel  of  the  said  plaintiff,  and  the  custom  and  profits 
of  the  said  plaintiff's  hotel  have  been  greatly  diminished  and  reduced, 
and  said  plaintiff  has  been  injured  in  his  business  thereby  and  has 
suffered  great  loss  and  damage  in  the  sum  of  $5,000. 

6.  Wherefore  plaintiff  prays  judgment  against  the  said  defendants 
for  his  damages  in  said  sum  of  $5,000  and  costs. 

[(^Signature  and  verification  as  in  Form  No.  6923.  )iY- 

b.  Answer. 

Form  No.  20381. 

(Precedent  in  Mollyneaux  v.  Wittenberg,  39  Neb.  549.) 
[(^Title  of  court  and  cause  as  in  Form  No.  nSSl.^Y- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Come  now  the  defendants  in  the  above  entitled  cause,  and  for 
answer  to  the  plaintiff's  petition  herein  filed  respectfully  show  the- 
court : 

1.  The  plaintiff,  immediately  after  making  the  deed  mentioned  by 
him  to  defendants,  began  the  business  of  keeping  a  hotel  as  stated 
by  him  in  the  fourth  paragraph  of  his  petition,  but  having  a 
monopoly  of  the  business  for  the  time  being,  he  conducted  said 
business  in  such  an  unsatisfactory  way,  and  gave  such  meager  and 
poor  accommodations  to  the  traveling  public,  that  the  people  gen- 
erally, who  had  been  theretofore  accustomed  to  patronize  the  hotels^ 
in  the  said  town  of  Sutton^  became  greatly  dissatisfied,  and  justly 
complained  that  the  said  plaintiff  gave  very  little  value  for  the  price 
charged  to  his  guests,  and  many  of  them  became  prejudiced  against 
said  hotel  and  against  the  plaintiff  herein,  and  against  the  said  town 
of  Sutton,  and  threatened  to  cease  making  business  visits  to  said 
town.  The  defendants  further  show  that  by  reason  of  the  facts  as- 
above  set  forth,  a  large  number  of  the  principal  capitalists  and 
public-spirited  citizens  of  the  town  of  Sutton  began  the  project  of 
building  and  opening  a  new  and  distinct  hotel  from  either  of  those- 
mentioned  in  the  petition  of  the  plaintiff,  and  for  that  purpose  and 
with  the  intent  began  to  pledge,  and  secure  pledges  for,  large  sums- 
of  money  to  carry  out  such  project.  None  of  the  defendants  herein 
aided  in  any  way  the  said  project  of  building  a  new  hotel,  nor  sym- 
pathized with  said  movement,  nor  gave  to  the  same  any  encourage- 
ment whatever. 

2.  Of  the  facts  above  set  forth  the  plaintiff  had  then  full  knowl- 
edge, and  in  consideration  of  the  danger  to  his  said  business  to  be 
expected  from  the  permanent  competition  of  said  proposed  new  hotel, 
and  in  consideration  of  the  prospect  that  the  building  of  said  new 
hotel  would  be  much  more  injurious  to  his  private  business  interests 
than  the  opening  of  the  hotel  of  these  defendants,  said  plaintiff 
voluntarily  requested  the  defendants  to  open  their  said  hotel  to  the 
public,  and  requested  them  to  lease  the  same  to  any  party  to  be 
found  that  would  open  a  hotel  and  run  the  same,  in  order  to  dis- 
courage and  prevent  the  building  and  opening  of  the  new  hotel  as- 
aforesaid,  about  to  be  built. 

3.  The  defendants,  being  then  considering  the  plan  of  remodeling 
the  said  hotel  deeded  to  them  by  said  plaintiff  and  wife,  so  as  to  rent 
the  same  for  store  purposes,  or  for  some  business  other  than  a  hotel, 
refused  to  rent  the  same  for  a  hotel,  although  the  plaintiff  was- 
anxious  to  have  the  same  done  for  his  benefit. 

4.  After  repeated  solicitations  on  the  part  of  plaintiff  herein,  and 
at  his  special  instance  and  request,  defendants  sold  said  hotel,  which 
was  known  as  the  Occidental  Hotel,  and  the  purchaser  opened  business 
about  October  1,  i889,  and  not  before. 

5.  Before  the  opening  of  said  Occidental  Hotel,  in  consideration  of 
all  the  foregoing  facts,  and  in  consideration  that  the  same  was 
beneficial  to  plaintiff,  and  in  consideration  of  the  prevention  of  the 
building  and  opening  of  the  third  hotel,  as  aforesaid,  and  in  con- 
sideration of  the  removal  of  prejudice  from  among  the  traveling 
public,  the  said  plaintiff,  on  the  nth  day  of  September,  iS89,  waived 

770  Volume  18. 


20381.  .   VENDOR  AND  PURCHASER.  20382. 

in  writing  the  clause  in  the  deed  made  by  him  to  defendants,  and 
thereby  consented  to  have  said  hotel  opened,  and  by  said  instrument 
of  writing  waived  all  rights  which  he  had  to  a  monopoly  of  the  said 
business  in  said  town  of  Sutton,  which  town  has  above  IfiOO  inhabi- 
tants. A  true  copy  of  said  written  waiver  and  consent  is  attached 
hereto  and  made  a  part  hereof  by  reference  as  Exhibit  *M,"  as  fully 
as  though  the  same  were  fully  set  forth  in  this  answer. 

6.  The  sale  of  the  said  Occidental  Hotel  and  the  opening  of  the 
same  to  the  public  accomplished  the  object  intended  by  the  said 
plaintiff  and  prevented  the  establishment  of  a  new  rival  in  business, 
and  was  of  benefit  to  him,  and  to  the  value  of  the  said  property 
which  he  got  in  exchange  for  the  Occidental  Hotel.  The  plaintiff  has, 
therefore,  sustained  no  damage  whatever  by  reason  of  the  yielding 
of  defendants  to  his  desire  in  the  premises. 

7.  The  falling  off  in  business  of  the  plaintiff,  if  any,  is  not  because 
of  any  action  of  the  defendants  herein,  but  because  of  the  fault  of 
the  plaintiff  in  forfeiting  the  good  will  of  the  public  by  furnishing 
poor  entertainment  when  he  had  the  only  hotel  in  the  town  of 
Sutton,  and  partly  by  reason  of  the  general  stringency  in  all  business 
in  the  west  by  reason  of  financial  depression  and  distress  common 
to  all  branches  of  business  during  the  time  mentioned  in  the  peti- 
tion, and  especially  the  hotel  business. 

Wherefore  the  plaintiff  ought  not  to  maintain  his  said  action,  and 
these  defendants  ask  to  go  hence  without  day  and  recover  their  costs. 
[(^Signature  and  verification  as  in  Form  No.  17881.^]^ 

e.  Reply. 

Form  No.  20382. 

(Precedent  in  Mollyneaux  v.  Wittenberg,  39  Neb.  552.) 

U  Title  of  court  and  cause  as  in  Form  No.  11881.')^ 

Comes  now  the  said  plaintiff  and  for  reply  to  defendants'  answer 
herein  admits  the  making  of  the  agreement  of  said  Margaret  A. 
Mollyneaux  and  this  plaintiff,  as  shown  in  Exhibit  A,  attached  to 
defendants'  answer,  but  plaintiff  alleges  that  the  conditions  of  said 
agreement  have  not  been  fulfilled,  and  that  ever  since,  very  shortly 
after  the  11  th  day  of  September,  a.  d.  \Z89,  the  said  hotel,  so  agreed 
to  be  allowed  to  be  opened  on  lots  13,  H  and  15,  in  block  9,  first 
addition  to  Sutton,  Nebraska,  has  charged  for  the  accommodation  of 
guests  therein  a  greater  sum  than  $2  per  day  for  the  boarding  and 
lodging  of  such  guests,  and  the  maxim  rate  of  said  hotel  has  not  been 
$i  per  day,  but  has  been  a  greater  sum,  and  said  agreement  of 
September  17,  iS89,  has  thereby  become  null  and  void,  and  the  original 
contract,  as  shown  by  the  deed  referred  to  in  said  Exhibit  A,  has 
become  again  in  full  force  and  effect. 

2.  Plaintiff,  further  replying,  denies  each  and  every  allegation  of 
new  matter  in  said  defendants'  answer  contained  which  is  not  herein- 
before specifically  admitted. 

[{Signature  and  verification  as  in  Form  No.  17881.')]^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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7.  On  Agreement  of  Purchaser  to  Diseharg-e  Incumbrances 
Against  Property  Sold. 

Form  No.  20383. 

(Precedent  in  Mantua  Hall,  etc.,  Co.  v.  Brooks,  163  Pa.  St.  41.)'  . 

\(^Title  of  court  and  cause  as  in  Form  No.  69Jf.7.yY' 

The  Mantua  Hall  &'  Market  Company.,  the  plaintiffs  in  the  above 
case,  to  the  use  and  for  the  benefit  of  the  stockholders  of  said  com- 
pany, claim  to  recover  from  John  Brooks.,  the  defendant  therein,  the 
sum  of  %2.,5Jf.9.68,  with  legal  interest,  which  plaintiffs  aver  is  justly 
due  and  owing  by  the  defendant  to  them,  to  the  use  and  for  the 
benefit  of  said  stockholders,  by  reason  of  the  following: 

On  Feb.  8,  iS92,  defendant  signed,  sealed  and  delivered  to  plaintiffs 
the  following  agreement: 

"  Whereas,  on  Dec.  I4,  iS91, 1  agree  to  buy  from  the  Mantua  Hall 
and  Market  Company.,  premises  situate  on  the  northeast  corner  of 
Thirty-sixth  and  Haverford  streets,  West  Philadelphia,  for  the  price 
or  sum  of  %150,  subject  to  the  %25,000  of  bonds  due  thereon  and 
secured  by  mortgage  now  thereon,  and  agreed  to  pay  off  and  cancel 
said  bonds  and  have  said  mortgage  satisfied  of  record. 

And  whereas  the  said  company,  by  deed  dated  Jan.  30,  i892, 
have  conveyed  said  premises  to  me  subject  to  said  mortgage,  and  I 
have  requested  said  deed  to  be  delivered  contemporaneously  here- 
with, though  said  bonds  have  not  yet  been  paid  off  and  canceled, 
nor  said  mortgage  satisfied  of  record. 

And  whereas  there  are  two  bills  in  equity  pending  which  hinder  a 
distribution  of  the  funds  of  said  company  among  the  stockholders 
thereof,  and  which  will  be  released  by  the  cancellation  of  said  bonds 
and.  satisfaction  of  said  mortgage. 

Now,  in  consideration  of  the  present  delivery  of  said  deed,  I  do 
hereby  agree  to  pay  off  and  cancel  said  bonds  and  satisfy  said  mort- 
gage of  record  within  twenty  days  from  this  date,  and  do  hereby 
agree  to  indemnify  and  save  harmless  said  company  and  each  and 
every  of  the  stockholders  thereof,  and  the  executors,  administrators 
and  assigns  of  each  and  every  stockholder,  of  and  from  all  claims 
and  demands  by  the  holders  of  said  bonds  and  mortgage,  and  do 
agree  that  said  bonds  and  mortgage  shall  be  restricted  in  their  lien 
and  claim  to  said  property,  and  that  the  money  now  in  the  treasury 
of  said  company,  or  which  may  hereafter  be  in  the  treasury,  shall 
not  be  made  subject  to  or  liable  for  any  claim  on  the  part  of  said 
bondholders,  or  any  of  them,  or  upon  the  part  of  the  trustees  of  said 
mortgage,  or  on  the  part  of  the  executors,  administrators,  successors, 
or  assigns  of  any  of  the  said  parties;  that  no  further  proceedings 
shall  at  any  time  be  had  upon  the  bills  in  equity  above  referred 
to,  except  to  discontinue  the  same;  and  that  no  other  or  further 
bills  shall  be  filed,  the  object  of  which  shall  be  to  prevent  or  post- 
pone a  distribution  of  said  funds." 

1.  The  rule  absolute  for  judgment  2.  The  matter  to  be  supplied  within 
for  want  of  sufficient  affidavit  of  defense  [  ]  will  not  be  found  in  the  repbrted 
was  affirmed.  case. 
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Plaintiffs  aver  that  contemporaneously  with  the  execution  and 
delivery  of  said  agreement  the  deed  therein  referred  to  was  delivered 
to  defendant,  and  defendant  thereupon  took  possession  of  said 
premises.  And  plaintiffs  further  aver  that  defendant  did  not  pay  off 
or  cancel  said  bonds  and  satisfy  said  mortgage  within  twenty  days 
from  the  date  of  said  agreement,  or  at  any  other  time,  nor  did  he 
indemnify  and  save  harmless  said  company  and  its  stockholders  of 
and  from  all  claims  and  demands  by  the  holders  of  said  bonds  and 
mortgage,  nor  did  he  see  that  the  money  then  in  the  treasury  of 
plaintiffs,  or  which  might  thereafter  be  in  said  treasury,  should  not 
be  made  subject  to  or  liable  for  any  claim  on  the  part  of  said  bond- 
holders, or  any  of  them. 

On  the  contrary,  by  reason  of  the  default  of  defendant  therein,  the 
trustees  named  in  said  mortgage  issued  a  scire  facias  thereon  on 
March  5,  iB93,  in  the  Court  o/  Common  Pleas ^  No.  4>  of  March 
Term,  \W2,  No.  ^7,  which  was  so  proceeded  upon  that  on  March 
28,  1892,  judgment  was  duly  recovered  for  plaintiffs  therein,  and 
against  plaintiffs  herein,  for  the  sum  of  %25,862.50,  and  on  July  5, 
iS92,  the  mortgaged  premises  were  duly  sold  by  the  sheriff  of  Phila- 
delphia county,  on  a  levari  facias  issued  on  said  judgment,  and  the 
bondholders  received  from  said  sale  the  net  sum  of  $19,952.35.  Of 
all  these  facts  defendant  received  prompt  notice  from  time  to  time 
as  the  proceedings  progressed. 

By  reason  also  of  the  default  of  said  defendant  in  not  complying 
with  his  agreement  as  aforesaid,  one  George  A.  Hays,  the  owner  of 
%10,000  of  said  bonds,  brought  suit  thereon  against  plaintiff  herein 
on  March  Jf.,  iS92,  in  the  Court  of  Common  Pleas,  No.  3,  as  of  March 
Term,  \W2,  No.  J^SO,  which  suit  was  so  proceeded  upon  that  on  April 
16,  iS92,  judgment  was  duly  recovered  by  plaintiff  therein  against 
plaintiffs  herein  in  the  sum  o{$10,435.  On  April23,  i892,  an  attach- 
ment sur  judgment  was  issued  on  said  judgment  against  y<a!r<?^y. 
Briegel,  plaintiffs*  treasurer,  and  the  West  Philadelphia  Title  and  Trust 
Company,  the  depositary  holding  the  money  belonging  to  the  treasury 
of  said  company,  which  attachment  sur  judgment  was  so  proceeded 
upon  that  on  March  21,  i893,  judgment  was  duly  recovered  against 
said  garnishees  in  the  sum  of  ^,299.68,  that  being  the  amount  of 
money  held  by  them  belonging  to  the  treasury  of  said  company,  and 
which  otherwise  would  have  been  paid  to  the  stockholders  of  said 
company.  On  April  20,  i893,  said  sum  was  paid  to  the  attaching 
creditor.  Of  all  the  above  facts  defendant  received  prompt  notice 
from  time  to  time  as  the  proceedings  progressed,  and  said  payment 
was  not  made  until  after  repeated  notices  to  defendant  that  the 
same  would  be  made  if  he  did  not  take  some  steps  in  regard  to  the 
matter,  and  until  after  the  twenty  days  for  taking  an  appeal  from  said 
judgment  had  expired. 

By  reason  also  of  the  default  of  said  defendant  in  not  complying 
with  his  agreement  as  aforesaid,  the  said  George  A.  Hays,  in  said  last 
mentioned  suit,  issued  a  citation  to  plaintiffs  herein,  to  require  them 
to  answer  certain  interrogatories  filed  by  him,  touching  the  funds  of 
said  company,  for  the  purpose  of  obtaining  satisfaction  of  his  judg- 
ment.    Answers  thereto  were  duly  filed  by  plaintiffs  herein, 
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Plaintiffs  aver  that,  by  reason  of  the  facts  aforesaid,  not  only  have 
they  lost  said  sum  of  ^,399.6S,  but  they  have  been  put  to  considera- 
ble expense  in  defending  said  proceedings  after  notice  by  them  to 
defendant  to  defend  the  same,  and  a  request  by  him  to  their  counsel 
to  defend  the  same,  and  the  reasonable  cost  of  such  services  is  the 
sum  of  $250,  which  has  been  duly  paid  to  said  counsel. 

Plaintiffs  therefore  claim  said  suras  from  defendant  with  legal 
interest.     Hence  this  suit. 

\{Signature  of  attorney. y^ 

8.  Against  Purchaser,  for  Not  Fulfilling  Agreement  to 

Purchase.2 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2.  Bequisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244, 

Statement  of  Contract.  —  To  declare  on 
a  verbal  contract  is  sufficient.  Miller 
V.  Drake,  i  Cai.  (N.  Y.)  45;  Case  v. 
Barber,  T.  Raym.  450;  Jackson  v.  Mar- 
tin, (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  837. 

Promise  of  Purchaser,  —  A  promise 
by  the  purchaser  should  be  alleged. 
Hampton  v.  Speckenagle,  9  S.  &  R. 
(Pa.)  212. 

Performance  by  Plaintiff.  —  Perform- 
ance on  the  part  of  the  vendor  of  all 
conditions  precedent  should  be  alleged 
or  an  excuse  for  failure  to  perform  or 
to  tender  a  performance  should  be 
averred.  Black  v.  Crowther,  74  Mo. 
App.  480. 

Readiness  to  Convey. — Where  a  tender 
is  necessary,  an  averment  of  readiness 
and  willingness  to  convey  is  not  suf- 
ficient. Sanford  v.  Cloud.  17  Fla.  532; 
Parker  v.  Parmele,  20  Johns.  (N.  Y.) 
135. 

Precedent.  —  In  Denham  v.  Stilwell,  3 
Robt.  (N.  Y.)  654,  a  complaint  was  held 
sufficient  which  alleged: 

"  First.  That  in  or  about  the  month 
of  March,  186/,  Thomas  Cumming  de- 
parted this  life,  leaving  his  last  will 
and  testament,  bearing  date  the  tenth 
day  oi  January,  1S6/,  whereby  he  au- 
thorized and  empowered  his  executors, 
therein  named,  among  other  things,  to 
sell  and  dispose  of  the  real  estate  of 
which  he  should  die  seised;  that  the 
plaintiffs  were  appointed  by  said  will 
executors  thereof;  that  on  or  about  the 
^rst  day  of  Aprit,  1861,  the   said   will 


was  duly  proven  before  the  surrogate 
of  the  city  and  county  of  A/'eta  York 
(that  being  the  county  where  the  said 
Thomas  Cumming  resided  at  the  time  of 
his  death),  as  a  will  of  real  and  per- 
sonal property;  and  that  on  the  same 
day  letters  testamentary  thereon  were 
duly  issued  by  said  surrogate  to  the 
plaintiffs,  who  duly  qualified  as  such 
executors,  and  took  upon  themselves 
the  execution  thereof. 

That  the  said  Thomas  Cumming,  at 
the  time  of  his  death,  was  lawfully 
seised  and  possessed,  in  fee  simple,  of 
the  equal  undivided  one-half  part  of 
certain  lots  of  land  situate  on  the  north- 
erly side  of  114th  and  ii6th  streets,  in 
the  12th  ward  of  the  city  of  Neio  York, 
and  which  were  bounded  as  follows: 
{describing  them).  That,  under  and  by 
virtue  of  the  pow-erand  authority  given 
to  the  plaintiffs  in  and  by  said  last  will 
and  testament,  they,  on  or  about  the 
thirtieth  day  of  October,  1862,  by  E.  H. 
Ludlow,  auctioneer,  proceeded  to  sell 
and  dispose  of  the  said  lots  of  land  and 
premises  at  public  auction,  at  the  Mer- 
chants' Exchange  salesroom.  No.  /// 
Broadway,  in  the  city  of  New  York. 
That  at  such  sale  the  defendant  be- 
came the  purchaser  of  the  said  undi- 
vided half  of  said  lots  of  land  and 
premises  for  the  price  or  sum  oi  twenty- 
three  hundred  and  thirty-five  dollars. 
That  by  the  terms  and  conditions  of 
such  sale,  ten  per  cent,  of  the  purchase 
money  was  to  be  paid  on  the  day  of 
sale,  and  the  balance  thereof  on  the 
twentieth  day  of  November,  1862,  when 
the  deed  for  said  lots  of  land  and 
premises  was  to  be  delivered.  That 
the  defendant  paid  on  said  thirtieth  day 
of  October,  1862,  ten  per  cent,  of  the 
purchase  money  of  said  lots,  as  re- 
quired by  said  terms  of  sale;  but  that 
on  the  twentieth  day  of  N'ovember,  \862. 
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a.  In  General. 
(1)  Against  Purchaser. 

Form  No.  20384.^ 

{Commencing  as  in  Form  Np.  20359,  and  continuing  down  to  *.) 

I.  That  on  the  first  day  oi  June,  i899,  at  (stating place),  the  plain- 
tiff and  the  defendant  entered  into  an  agreement  in  writing,  under 
their  hands  and  seals,  of  which  the  following  is  a  copy:  {set  out  copy 
4>f  the  contract). 

[Or  I.  That  on  the  first  day  oi  June,  i899,  at  {stating p/ace),  the 
plaintiff  and  defendant  mutually  agreed  that  the  plaintiff  should  sell 
to  the  defendant,  and  that  the  defendant  should  purchase  from  the 
plaintiff  {briefly  designate  the  premises'),  in  the  town  of  Huntington, 
county  of  Suffolk  and  state  of  New  York,  for  tivo  thousand  dollars, 
payable  {specify  terms).'] 

II.  That  on  the  tenth  day  oi  June,  i899,  at  {stating  place),  the 
plaintiff  tendered  (or  was  ready  and  willing,  and  offered  to  execute)  to 
the  defendant  a  sufficient  deed  of  the  said  premises  on  payment  of 
the  said  sum  (or  otherwise,  according  to  the  contract),  and  still  is  ready 


he  was  not  ready  to  complete  said  pur- 
chase. That  on  the  twenty-eighth  day 
of  April,  i%6j,  the  plaintiffs  tendered 
to  the  defendant  a  conveyance  of  the 
undivided  half  of  said  lots  of  land  and 
premises  duly  executed  by  them  as 
such  executors  as  aforesaid;  also  a 
quit-claim  or  release  executed  by  the 
widow  and  children  and  devisees  of 
said  Thomas  Gumming,  deceased,  and 
demanded  from  him  payment  of  the 
balance  of  said  purchase  money,  to  wit, 
the  sum  of  two  thousand  one  hundred 
and  one  dollars  a.nd  fifty  cents;  but  that 
the  said  defendant  wholly  refused  to 
pay  the  same  or  any  part  thereof. 

Second.  And  the  plaintiffs  further 
show  that  the  said  defendant  having 
refused  to  pay  the  balance  of  the  pur- 
chase money  for  said  lots,  as  therein- 
before mentioned,  upon  the  ground 
that  the  title  of  said  Thomas  Gumming 
to  said  lots  of  land  was  defective,  on 
or  about  Vcie  Jirst  day  of  May,  1867,  the 
defendant  and  the  plaintiffs  made  and 
■entered  into  an  agreement  in  writing, 
whereby  they  agreed  that  they  would 
submit  the  question  as  to  the  validity 
of  the  title  of  said  lots  to  JVilliam 
Mitchell,  Esq.,  of  the  city  Nexv  York, 
■counselor  at  law,  and  would  abide  by 
his  decision.  And  in  case  he  should 
decide  that  the  title  to  said  lots  was 
good  and  valid,  that  the  said  defend- 
ant would  immediately  pay  the  balance 
of  said  purchase  money,  with  interest 
thereon  from  May  i,   iSdj,   and  would 


also  pay  the  fee  of  said  William 
Mitchell,  Esq.  And  in  case  the  said 
Mitchell  should  decide  that  said  title 
was  not  good  and  valid,  that  the  plain- 
tiffs should  repay  to  said  defendant 
the  money  already  paid  by  him,  with 
interest  thereon  from  May  i,  i&6y,  and 
also  the  fee  of  said  Mitchell.  That,  in 
pursuance  of  said  agreement,  the  plain- 
tiffs and  defendant  did  submit  the  ques- 
tion as  to  the  validity  of  the  title  to 
said  William  Mitchell.  And  that,  on 
or  about  the  thirteenth  day  oi  June, 
i8<5j,  the  said  William  Mitchell  made 
and  rendered  his  decision,  in  writing, 
that  the  title  to  said  lots  was  good  and 
valid;  that  the  objections  thereto  were 
not  good;  and  that  the  defendant  should 
be  compelled  to  complete  his  purchase. 
That  the  plaintiffs  paid  to  said  William 
Mitchell  the  sum  oi  fifty  dollars,  that 
being  the  amount  of  his  fee;  but  that 
the  defendant,  notwithstanding  such 
decision,  still  refuses  to  pay  the  said 
balance  of  the  purchase  money,  or  the 
said  sum  oi  fifty  dollars,  so  paid  to  the 
said  William  Mitchell,  for  his  fee  as 
aforesaid. 

Wherefore,  the  plaintiffs  demanded 
judgment  against  the  defendant  for 
the  sum  of  tivo  thousand  one  hundred 
and  fifty-one  dollars  and  fifty  cents, 
with  interest  on  the  sum  of  %2,ioi.so 
from  May  i,  iSdj,  and  on  the  sum  of 
$jo,  iromfiune  ij,  lS6j." 

1.  See,  generally,  supra,  note  i,  p. 
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and  willing  to  execute  the  same;  and  otherwise  has  duly  performed 
all  the  conditions  thereof  on  his  part. 

III.  That  the  defendant  neglected  to  comply  with  the  terms  of 
the  agreement  on  his  part,  and  wholly  failed  to  pay  the  purchase 
money,  to  the  damage  of  the  plaintiff  three  thousand  dollars. 

Wherefore,  {concluding  as  in  Form  Nos  5926). 

(2)  Against  Personal  Representative  of  Purchaser. 

Form  No.  20385.' 
(Precedent  in  Brinkerhoff  v.  Olp,  35  Barb.  (N.  Y.)  28.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5926.)^'^ 

James  Brinkerhoff,  the  plaintiff  in  this  action,  complains  of  Henry 
W.  Olp,  executor  of  the  last  will  and  testament  of  Barnabas  Olp, 
deceased,  as  follows:  That  on  the  19th  day  oi  November,  \2>55,  the 
said  plaintiff  was  the  owner  and  in  the  possession  and  occupancy  of 
a  farm  situate  in  the  towns  of  Mt.  Morris  and  Portage,  county  of 
Livingston,  state  of  New  York,  and  on  the  road  known  as  the  picket 
line,  containing  about  sixty-four  and  100-160  acres  of  land,  being  the 
east  part  of  lot  number  one  hundred  and  thirty-five  of  the  Cottenger 
tract,  so  called;  and  that  the  said  plaintiff,  being  so  the  owner  and 
in  possession  of  said  farm,  on  the  19th  day  of  November,  i?>55,  the 
said  plaintiff  and  the  said  Barnabas  Olp  entered  into  a  contract  in 
writing  under  their  respective  hands,  of  which  the  following  is  a 
copy,  to  wit: 

"This  agreement,  made  the  19th  day  of  November,  i855,  by  and 
between  James  Brinkerhoff,  of  the  town  of  Mt.  Morris,  in  the  county 
of  Livingston  and  state  of  New  York,  of  the  first  part,  and  Barnabas 
Olp,  of  the  same  place,  of  the  second  part,  viz.:  the  said  party  of  the 
second  part  covenants  and  agrees  to  and  with  the  party  of  the  first 
part,  and  agrees  to  pay  to  the  party  of  the  first  part  seventy-five 
dollars  per  acre  for  his  farm,  to  have  possession  \.\v^  first  day  oi  April, 
i856.  And  the  party  of  the  second  part  covenants  and  agrees  to- 
pay  unto  the  said  party  of  the  first  part  for  the  same  the  sum  of  four 
thousand  eight  hundred  and  forty-six  dollars  and  eighty-seven  cents,  as 
follows:  two  thousand  dollars  on  \ht.  first  di^y  oi  April  next,  and  the 
remainder  in  four  equal  annual  instalments  with  annual  interest, 
payable  at  the  time  of  each  payment.  And  for  the  true  and  faithful 
performance  of  each  and  every  of  the  covenants  and  agreements- 
above  mentioned,  the  parties  to  these  presents  bind  themselves,  each 
unto  the  other,  in  the  penal  sum  of  two  hundred  dollars,  as  fixed  and 
settled  damages  to  be  paid  by  the  failing  party. 

In  witness  whereof,  the  parties  to  these  presents  have  hereunto- 
set  their  hands  the  day  and  year  first  above  written. 

N.  B.  The  party  of  the  first  part  agrees  to  give  a  good  warranty 
deed  to  the  party  of  the  second  part  on  the  first  day  of  April  nexty 

1.  See,  generally,  supra,  note  i,  p.  3.  The  matter  to  be  supplied  within 
774-  [  ]  will  not  be  found  in  the  reported 

2.  Judgment   was  rendered   for  the     case, 
plaintiff. 
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and  the  second  party  is  to  give  a  bond  and  mortgage  as  security  on 
the  farm  for  the  remainder  of  said  debt. 

James  Brinkerhoff. 

B.  S.  oipr 

That  the  farm  referred  to  in  said  contract  is  the  same  farm  herein 
first  above  described.  That  the  said  Barnabas  Olp  departed  this  life 
on  or  about  the  19th  day  of  February,  i8J5,  having  previously  made 
his  last  will  and  testament  in  due  form,  thereby  appointing  the  said 
Henry  W.  Olp  the  executor  thereof;  which  said  last  will  and  testa- 
ment has  been  duly  admitted  to  probate  by  the  county  judge  of 
Livingston  county  and  letters  testamentary  thereon  duly  issued  to 
the  defendant,  and  that  the  defendant  has  entered  upon  his  duties  as 
such  executor. 

The  plaintiff  further  says  that  on  X\\q.  first  day  of  April,  iS56,  he 
offered  the  said  defendant  to  convey  the  said  farm  to  Maria  Olp, 
Henry  W.  Olp,  Sarah  Williams,  Mary  Swallow,  Joseph  P.  Olp  and 
George  Olp,  the  persons  who  by  the  said  last  will  and  testament  were 
entitled  to  a  conveyance  of  the  same,  and  then  offered  fully  to  per- 
form said  contract  on  his  part,  and  requested  the  said  Henry  IV.  Olp 
to  perform  said  contract  on  his  part,  and  to  pay  the  money  then 
due  thereon;  but  the  said  defendant  then  wholly  refused,  and  ever 
since  has  refused,  to  perform  said  contract;  by  reason  whereof  the 
said  defendant,  executor  as  aforesaid,  became  liable  to  pay  to  the 
plaintiff  the  sum  of  t7ao  hundred  dollars,  that  being  the  sum  agreed 
upon  in  and  by  said  contract,  as  fixed  and  settled  damages,  to  be 
paid  by  the  failing  party  in  case  of  failure  to  perform  the  same. 
The  plaintiff  further  says  that  the  said  defendant,  although  often 
requested  so  to  do,  has  not  paid  the  said  two  hundred  dollars  or  any 
part  thereof. 

Wherefore  the  said  plaintiff  demands  judgment  against  the  defend- 
ant for  the  sum  of  two  hundred  dollars  and  interest  thereon  from 
April  1st,  iS56,  besides  the  cost  of  this  action. 

[(^Signature  of  attorney,  and  verification.yy- 

Form  No.  20386.'' 

(^Commencing  as  in  Form  No.  20359,  and  continuing  down  to*.) 

I.  That  on  the  first  day  oi  June,  iS99,  the  plaintiff  and  the  said 
Richard  Roe  entered  into  a  contract  in  writing,  under  their  respective 
names,  of  which  the  following  is  a  copy:  {set  out  copy  of  agreement). 

II.  That  said  ^/V/^ar^  ^^.f  died  on  or  about  t\ie  first  Az.y  oi  July, 
i899,  leaving  a  last  will  and  testament  by  which  he  devised  the  said 
property  as  follows:  {set  forth  devise). 

III.  That  by  said  will  he  appointed  the  defendant  his  executor, 
and  by  an  order  of  the  surrogate  of  the  county  of  Suffolk,  duly  made 
on  the  tenth  day  oi  August,  iS99,  at  Riverhead,  said  will  was  admitted 
to  probate,  and  the  defendant  was  then  appointed  and  now  is  the 
executor  thereof. 

IV.  That  on  the /rx/ day  oi  September,  iS99,  the  plaintiff  offered 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     774. 
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to  the  defendant  to  convey  the  premises  to  him  and  the  said  {naming 
the  other  devisees),  and  fully  to  perform  said  contract  on  his  part,  and 
requested  the  defendant  to  perform  said  contract  on  his  part  and  pay 
the  money  then  due  thereon. 

V.  That  the  defendant  then  wholly  refused  so  to  do,  and  has  not 
performed  the  contract  nor  paid  any  part  of  said  sum,  to  the  damage 
of  the  plaintiff  three  thousand  dollars. 

Wherefore,  {concluding  as  in  Form  No.  5926.) 

b.  And  for  Deficiency  on  Resale. 
Form  No.  20387,* 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  168.) 

{Commencement  as  in  Form  No.  693 Jf.) 

For  that  whereas  the  said  John  Doe  heretofore,  to  wit,  on  {stating 
time),  at  {stating place),  by  one  Samuel  Short,  his  auctioneer  and  agent 
in  that  behalf,  caused  to  be  put  up  and  exposed  to  sale  by  public 
auction  a  certain  messuage,  orchard,  and  garden  and  premises,  with 
appurtenances,  situate  {describing  it),  upon  and  subject  to  the  follow- 
ing, amongst  other  conditions  of  sale;  that  is  to  say,  that  the  highest 
bidder  should  be  the  purchaser;  that  the  purchaser  should  immediately 
pay  down  into  the  hands  of  the  auctioneer,  that  is  to  say,  the  said 
Samuel  Short,  £10  per  cent,  in  part  of  his  purchase  money,  and  enter 
into  an  agreement  for  payment  of  the  residue  of  the  said  purchase 
money,  on  the  tenth  day  oi  June  then  next  ensuing,  at  which  time  he 
should  have  possession  of  the  premises,  on  having  a  good  title,  and 
that  the  auction  duty  payable  to  government  should  be  paid  and  borne 
by  the  vendor  and  purchaser  in  equal  shares,  and  the  purchaser  should 
pay  down  his  share  thereof  to  the  auctioneer  at  the  time  of  sale;  and 
that  in  case  the  purchaser  should  fail  to  comply  with  the  said  condi- 
tions, the  deposit  money  should  be  forfeited,  and  the  vendor  be  at 
liberty  to  resell  the  said  tenements,  with  the  appurtenances,  and  the 
deficiency,  if  any,  together  with  all  charges,  should  be  made  good 
by  the  defaulter;  as  by  the  said  conditions  of  sale  (reference  being 
thereto  had)  will  amongst  other  things  more  fully  and  at  large  appear. 
And  the  said  John  Doe  in  fact  saith,  that  on  the  said  exposure  to 
sale,  to  wit,  on  the  same  day  and  year  first  aforesaid,  at  {stating place) 
aforesaid,  the  said  Richard  Roe  was  the  highest  bidder  for,  and  then 
there  became,  and  was  in  due  manner  declared  to  be,  the  purchaser 
of  the  said  messuage,  orchard,  garden  and  premises  with  the  appur- 
tenances as  aforesaid,  at  and  for  a  certain  large  sum  of  money, 
to  wit,  the  sum  of  £500.  And  thereupon  afterwards,  to  wit,  on 
the  day  and  year  first  aforesaid,  at  {stating  place)  aforesaid,  in 
consideration  thereof,  and  that  the  said  John  Doe,  at  the  special 
instance  and  request  of  the  said  Richard  Roe,  had  then  and  there 
undertaken  and  faithfully  promised  the  said  Richard  Roe  to  per- 
form and  fulfil  all  things  in  the  said  conditions  of  sale  contained, 
on  the  part  of  the  vendor  to  be  performed  and  fulfilled,  he,  the 

1.  See,  generally,  sufira,  note  i,  p.  774. 
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said  Richard  Roe,  undertook,  and  then  and  there  faithfully  promised 
the  said  John  Doe  to  perform  and  fulfil  everything  in  the  said 
conditions  of  sale  on  his  part  and  behalf,  as'  such  purchaser  as 
aforesaid,  to  be  performed  and  fulfilled.  And  although  the  said 
Richard  Roe,  in  part  performance  of  the  said  terms  and  conditions 
of  sale,  and  of  his  said  promise  and  undertaking,  did  then  and  there 
pay  down  a  certain  sum  of  money,  to  wit,  the  sum  of  £50,  being  at 
and  after  the  rate  of  &10  per  cent,  as  a  deposit,  upon  and  in  part 
payment  of  the  said  purchase  money;  and  did  then  and  there  sign 
an  agreement  for  the  payment  of  the  remainder  of  the  said  purchase 
money,  on  or  before  the  said  tenth  day  of  June,  in  the  year  of  our  Lord 
1181  aforesaid,  on  having  a  good  title,  to  wit,  at  {stating place^  afore- 
said. And  although  the  said  John  Doe,  for  a  long  time  before  and 
upon  and  after  the  said  tenth  day  oi  June,  in  the  year  last  aforesaid, 
was  ready  and  willing  to  make,  and  did  make  appear  to  the  said 
Richard  Roe  d,  good  and  sufficient  title  in  fee-simple  of,  in  and  to  the 
said  tenements,  with  the  appurtenances,  so  as  to  enable  him,  the 
said  John  Doe,  to  convey  the  same  to  the  said  Richard  Roe  in  fee- 
simple  as  aforesaid,  and  to  execute  and  cause  to  be  executed  proper 
conveyances  thereof  to  the  said  Richard  Roe,  and  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  {stating place')  aforesaid,  offered 
to  the  said  Richard  Roe  to  make  and  convey  to  him  such  good  and 
sufficient  title  in  fee-simple  to  the  said  tenements,  with  the  appur- 
tenances, upon  payment  of  the  remainder  of  the  said  purchase 
money,  according  to  the  said  terms  and  conditions  of  sale,  to  wit,  at 
{stating  place)  aforesaid;  yet  the  said  Richard  Roe,  not  regarding 
the  said  terms  and  conditions  of  sale,  nor  his  said  promise  and 
undertaking,  but  contriving  and  craftily  and  subtly  intending  to 
deceive  and  defraud  the  said  John  Doe  in  this  behalf,  did  not  nor 
would,  on  or  before  the  said  tenth  day  oi  June,  in  the  year  aforesaid, 
on  having  such  good  title  as  aforesaid,  or  at  any  other  time,  pay  or 
cause  to  be  paid  to  the  said  John  Doe  the  remainder  of  the  said  pur- 
chase money,  or  any  part  thereof,  but  then  and  there  wholly  neg- 
lected and  refused  so  to  do,  and  there  wholly  refused  then  or  at  any 
other  time  to  complete  the  said  purchase,  or  to  accept  a  conveyance 
of  the  said  tenements,  with  the  appurtenants,  to  him,  the  said  Richard 
Roe.  And  thereupon  the  said  John  Doe  afterwards,  and  after  the 
said  tenth  day  oi  June,  in  the  year  last  aforesaid,  to  wit,  on  {stating 
time),  at  {stating place)  aforesaid,  according  to  and  by  virtue  of  the 
said  conditions  of  sale,  again  exposed  the  said  tenements,  with  the 
appurtenants,  to  sale  by  public  auction,  under  and  subject  to  certain 
terms  and  conditions  of  sale,  and  the  same  were  then  and  there,  at  such 
last  mentioned  exposure  to  sale  as  aforesaid,  resold  for  a  much  less 
price  or  sum  of  money  than  the  said  price  or  sum  for  which  the  same 
had  been  so  sold  to  the  said  Richard  Roe,  as  aforesaid,  to  wit,  for 
the  sum  of  S^JtOO,  whereby  there  then  and  there  was  a  deficiency 
between  the  said  price  for  which  the  said  tenements,  with  the  appur- 
tenants, were  so  sold  to  the  said  Richard  Roe  as  aforesaid,  and  the 
said  prices  for  which  the  same  were  so  sold  on  such  resale  to  a  large 
amount,  to  wit,  to  the  amount  of  SjIOO;  and  the  charges  attending  such 
resale   then  and  there   amounted   to  a  certain  other  large  sum  of 
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money,  to  wit,  the  sum  of  ZlO.  Of  all  which  said  premises  the  said 
Richard  Roe  a.i\.ervfdirds,  to  wit,  on  the  (^stating  time),  last  aforesaid, 
at  (^stating  place)  aforesaid,  had  notice,  and  by  reason  of  the  premises, 
and  according  to  the  said  term  and  conditions  of  sale,  he,  the  said 
Richard  Roe,  then  and  there  became  liable  to  pay,  and  ought  to  have 
paid  to  the  said  John  Doe  the  said  several  sums  of  £100  and  £10, 
to  wit,  at  {statijtg  place)  aforesaid.  Yet  the  said  Richard  Roe  inrther 
disregarding  the  said  conditions  of  sale,  and  his  said  promise  of 
undertaking,  hath  not  (although  he  was  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  {^stating  place)  aforesaid,  requested  by 
the  sdi\d/ohn  Doe  so  to  do)  as  yet  paid  the  said  sums  of  £100  and 
£10,  or  either  of  them,  or  any  part  thereof,  but  so  to  do  hath  hitherto 
wholly  refused,  and  still  doth  refuse,  to  wit,  at  (^slating place)  afore- 
said. And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  (^stating  place)  aforesaid,  the  said  John  Doe,  at  the 
special  instance  and  request  of  the  said  Richard  Roe,  bargained  and 
agreed  to  sell  to  the  said  Richard  Roe,  and  the  said  Richard  Roe  then 
and  there  bought  of  the  ^2i\d  John  Doe  certain  other  tenements,  with 
the  appurtenants,  to  wit,  one  other  messuage,  and  divers  other 
buildings,  and  a  certain  large  quantity,  to  wit,  one  hundred  other 
acres  of  land,  with  the  appurtenants,  at  and  for  a  certain  price  or 
sum  of  money,  to  wit,  the  sum  of  £500,  upon  the  terms  and  condi- 
tions following,  that  is  to  say,  that  the  said  Richard  Roe  should  pay 
down  immediately  a  deposit  of  £10  per  cent,  in  part  of  the  purchase 
money,  and  should  pay  the  remainder  on  or  before  the  {stating  time)y 
on  having  a  good  title;  and  that  the  said  Richard  Roe  should  have 
proper  conveyances,  together  with  such  attested  copies  as  might  be 
thought  necessary,  at  his  own  expense,  on  payment  of  the  remainder 
of  the  purchase  money.  And  thereupon  heretofore,  to  wit,  on 
(^stating  time)  aforesaid,  at  {stating  place)  aforesaid,  in  consideration 
of  the  premises,  and  that  the  said  John  Doe,  at  the  special  instance 
and  request  of  the  said  Richard  Roe,  had  {state  fnutual promises  as  in 
first  count).  And  although  the  said  Richard  Roe  in  part  performance 
of  the  said  last  mentioned  terms  and  conditions,  and  his  said  last 
mentioned  promise  and  undertaking,  did  then  and  there  pay  down  a 
deposit  of  £10  per  cent,  in  part  of  the  said  last  mentioned  purchase 
money;  and  although  the  said  John  Doe  before,  and  on  the  said  tenth 
day  of  June,  in  the  year  last  aforesaid,  was  ready  and  willing  to 
make  and  convey  to  the  said  Richard  Roe  a  good  and  sufficient  title 
to  the  said  last  mentioned  tenements,  with  the  appurtenants,  and 
to  procure  to  be  executed  to  him,  the  said  Richard  Roe,  at  the 
expense  of  the  said  Richard  Roe,  proper  conveyances  thereof,  with 
such  attested  copies  as  should  be  thought  necessary,  according  to 
the  terms  and  conditions,  on  payment  of  the  remainder  of  the  said 
purchase  money,  and  to  perform  and  fulfil  the  said  last  mentioned 
terms  and  conditions,  and  his  said  last  mentioned  promise  and  under- 
taking in  everything  on  his  part  and  behalf,  to  be  performed  and 
fulfilled,  to  wit,  at  {stating place)  aforesaid;  whereof  the  said  Richard 
Roe,  afterwards,  to  wit,  on  {stating  time)  last  aforesaid,  there  had 
notice;  yet  the  said  Richard  Roe,  not  regarding  the  said  last  men- 
tioned conditions,  nor  his  said  last  mentioned  promise  and  under- 
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taking,  but  contriving  and  craftily  and  subtly  intending  to  deceive 
and  defraud  the  said  John  Doe  in  this  behalf,  did  not  nor  would,  on 
or  before  the  said  tenth  day  of  June^  in  the  year  last  aforesaid,  or  at 
any  other  time,  pay  the  remainder  of  the  said  purchase  money,  or 
any  part  thereof,  to  the  said  John  Doe,  but  then  and  there  wholly 
neglected  and  refused  so  to  do,  and  afterwards,  to  wit,  on  the  {stating 
time),  in  the  year  aforesaid,  wholly  refused  to  complete  the  said  last 
mentioned  purchase,  and  wholly  discharged  the  said  John  Doe  from 
all  further  performance  on  his  part  of  his  said  last  mentioned  promise 
and  undertaking,  contrary  to  the  said  last  mentioned  promise  and 
undertaking  of  the  said  Richard  Roe,  to  wit,  at  {stating  place)  afore- 
said. {Other  special  counts  should  be  added  as  particular  circufnstances 
may  require;  also  add  two  counts  for  an  estate  bargained  and  sold,  omit- 
ting the  statement  of  the  release  or  other  conveyance,  a  count  for  money 
paid,  and  the  account  stated.) 

Form  No.  20388.* 

{Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  this  plaintiff,  being  the  owner  in  fee  of  {describing  the  prop- 
erty), put  said  property  up  to  sale  by  auction,  at  {stating place),  on  the 
25th  day  of  May,  i899,  and  announced  before  the  commencement  of 
the  sale,  as  a  part  of  the  terms  of  sale,  that  ten  per  cent,  of  the  pur- 
chase money  was,  on  the  day  of  sale,  to  be  paid  by  the  purchaser  to 
the  plaintiff,  and  to  the  auctioneer,  the  auctioneer's  fee  of  ten  dollars 
on  each  avenue  lot,  and  y^z;^  dollars  on  each  street  lot;  and  that  if 
any  purchaser  failed  to  make  such  payments  the  lots  would  be  resold 
and  he  be  charged  with  the  deficiency. 

II.  That  at  the  said  sale  Richard  Roe,  the  defendant,  bid  in  and 
became  the  purchaser  of  eight  lots,  four  on  123d  street,  and  four  on 
133d  street,  between  5th  and  6th  avenues,  being  the  lots  numbered 
132,  133,  134,  135,  154,  155,  156,  157,  on  the  map  of  said  sale,  for  the 
price  of  %^71  each  lot. 

III.  That  the  said  defendant  did  not,  on  the  day  of  sale  or  at  any 
other  time,  pay  ten  per  cent.,  or  any  part  of  the  price  bid,  or  the  pur- 
chase money,  or  auctioneer's  fees,  or  any  part  thereof. 

IV.  That  in  consequence  of  such  neglect  of  payment,  and  after 
previous  notice  given  to  the  defendant  of  the  time  and  place  of  resale, 
and  that  he  would  be  charged  with  the  deficiency,  the  said  lots  were 
put  up  to  resale,  and  resold  at  the  price  of  %JfOO  for  each  lot,  making 
a  deficiency  of  %568  upon  the  eight  lots. 

Wherefore,  {concluding  as  in  Form  No.  5926). 

1,  See,  generally,  supra,  note  i,  p.  774. 
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See  the  titles  Z^^/^^,  vol.  lo,  p.  954;  SPECIAL  AND  STRUCK 
JURIES,  vol.  17,  p.  297. 


VENUE. 


See  the  titles  AFFIDAVITS,  vol.  i,  p.  548;  COMPLAINTS,  vol. 
4,  p.  1019;  INDICTMENTS,  vol.  9,  p.  615;  INFORMA- 
TIONS IN  CRIMINAL  CASES,  vol.  9,  p.  768. 


VERDICT. 
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CROSS-REFERENCES. 

.^<7r  <?M^r  i^<7r;wj  <?/  Verdict,  see  the  title  SPECIAL  INTERROGA- 
TORIES TO  JURIES,  vol.  17,  p.  304. 
See  also  the  GENERAL  INDEX  to  this  work. 
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I.  General  verdict.^ 


1.  Requisites  of  Verdict,  Generally.  — 

A  verdict  is,  as  a  general  rule,  suflBcient 
if  it  expresses  the  intent  of  the  jury  so 
that  it  may  be  understood.  Ezell  v. 
State,  103  Ala.  8;  Steed  v.  Barnhill,  71 
Ala.  157;  Rambo  v.  Wyatt,  32  Ala.  363; 
Wilson  V.  Territory,  (Ariz.  1900)  60 
Pac.  Rep.  697;  Evans  v.  State,  58  Ark. 
47;  Vaden  v.  Ellis  18  Ark.  355;  Lake 
Shore  Cattle  Co.  v.  Modoc  Land,  etc., 
Co.,  130  Cal.  66g;  Johnson  v.  Visher,  96 
Cal.  310;  Golden  Gate  Mill,  etc.,  Co.  v. 
Joshua  Hendy  Mach.  Works,  82  Cal.  184; 
Day  7/.  Webb,  28  Conn.  140;  White  v. 
Bailey,  14  Conn.  272;  Long  v.  State,  42 
Fla.  612;  Jenkins  v.  State,  92  Ga.  470; 
Spence  v.  Holman,  30  Ga.  646;  Bacon 
V.  Schepflin,  85  111.  App.  553;  Padfield 
V.  People,  146  111.  660;  McGill  v.  Roth- 
geb,  45  111.  App.  511;  Garrett  v.  State, 
149  Ind.  264;  Davis  v.  Shuah,  136  Ind. 
237;  Kluse  V.  Sparks,  10  Ind.  App.  444; 
Harrell  v.  Stringfield,  Morr.  (Iowa)  18; 
State  V.  Lee,  80  Iowa  75 ;  State  v.  Funck, 
17  Iowa  365;  State  v.  Wade,  56  Kan.  75; 
Knox  V.  Gregorious,  43  Kan.  26;  Tag- 
gart  V.  Com.,  104  Ky.  301;  State  v. 
Smith,  104  La.  464;  State  v.  Smith,  33 
La.  Ann.  1414;  Harford  County  v. 
Wise,  71  Md.  43;  CoflSn  v.  Jones,  11 
Pick.  (Mass.)  48;  White  v.  Bailey,  10 
Mich.  155;  State  v.  Framness,  43  Minn. 
490;  Henry  v.  Halsey,  5  Smed.  &  M. 
(Miss.)  573;  State  v.  Van  Wye.  136  Mo. 
227;  State  V.  Yocum,  117  Mo.  622; 
Preuit  V.  People,  5  Neb.  377;  State  v. 
Collyer,  17  Nev.  275;  Chase  v.  Deming, 
42  N.  H.  274;  Stout  V.  Hopping,  6  N.J. 
L.  125;  Felter  v.  Mulliner,  2  Johns.  (N. 
Y.)  181;  French  w.  Cresswell,  13  Oregon 
418;  Sharff  V.  Com.,  2  Binn.  (Pa.)  516; 
Mayson  v.  Sheppard,  12  Rich.  L.  (S. 
Car.)  254;  Kelsey  v.  Chicago,  etc.,  R. 
Co..  I  S.  Dak.  80;  Jeansch  v.  Lewis,  i 
S.  Dak.  609;  Lowrey  v.  Brown,  3  Sneed 
(Tenn.)  17;  Lewallen  v.  State,  (Tex. 
Crim.  1894)24  S.  W.  Rep.  907;  Roberts 
V.  State,  33  Tex.  Crim.  83;  Augustine 
V.  State,  41  Tex.  Crim.  59;  Andrews  v. 
Roseland  Iron,  etc.,  Co.,  89  Va.  393; 
Rogers  v.  Com.,  (Va.  1894)  19  S.  E. 
Rep.  162;  State  v.  Staley,  45  W.  Va. 
792;  Harran  v.  Klaus,  79  Wis.  383; 
Bartlett  v.  Hunt,  17  Wis.  214;  Acker- 
man  V.  State,  7  Wyo.  504;  Shattuck  v. 
North  British,  etc.,  Ins.  Co.,  (C.  C.  A.) 
58  Fed.  Rep.  609;  Hopkins  v.  Orr,  124 
U.  S.  510;  Snyder  v.  U.  S.,  112  U.  S. 
216;  Foster  z'.  Jackson,  Hob.  54;  Hawks 
V.  Crofton,  2  Burr.  699. 


Definiteness  and  Certainty.  —  The  ver- 
dict must  be  definite  and  certain  and 
free  from  ambiguity.  Sturdevant  v. 
Murrell,  8  Port.  (Ala.)  318;  Bennett  v. 
Morris,  9  Port.  (Ala.)  171;  HufTaker 
V.  Boring,  8  Ala.  87;  Woodson  v.  Mc- 
Cune,  17  Cal.  298;  Lawrence  v.  David- 
son, 44  Cal.  177;  Dougherty  v.  Haggin, 
56  Cal.  523;  Bryant  v.  State.  34  Fla. 
291;  Whitley  v.  Baggett,  104  Ga.  22; 
English  V.  State,  105  Ga.  516;  Roe  v. 
Doe,  30  Ga.  608;  Lawrence  v.  People, 
2  111.  414;  Ottawa  Gas-light,  etc.,  Co. 
V.  Thompson,  39  111.  598;  Walker  v. 
Walker,  5  111.  App.  289;  Weirick  v. 
Hoover,  8  Blackf.  (Ind.)  379;  Knight 
V.  Knight,  6  Ind.  App.  268;  Peigh  v. 
Huffman,  6  Ind.  App.  658;  Richardson 
V.  McCormick,  47  Iowa  80;  Penny- 
packer  V.  Capital  Ins.  Co.,  80  Iowa  56; 
Musselman  v.  Williams.  (Ky.  1899),  54 
S.  W.  Rep.  3;  Simpson  v.  Shannon,  5 
Litt.  (Ky.)  322;  Brunswick  v.  McKean. 
4  Me.  508;  Gittings  v.  Hall,  i  Har.  & 
J.  (Md.)  14;  Gerrish  v.  Train,  3  Pick. 
(Mass.)  124;  Coffin  v.  Jones,  11  Pick. 
(Mass)  45;  Lovejoy  v.  Whitcomb,  174 
Mass.  586;  Lockwood  v.  Drake,  i 
Mich.  14;  State  v  Coon,  18  Minn.  518; 
Moriarty  v.  McDevitt,  46  Minn.  136; 
Gipson  V.  State,  38  Miss.  295;  Kenney 
V.  Kansas  City,  etc.,  R.  Co.,  79  Mo. 
App.  204;  Buse  V.  Russell,  86  Mo.  209; 
Crawford  v.  Ahrnes,  103  Mo.  88;  Hol- 
man V.  Kingsbury,  4  N.  H.  104;  Jewett 
V.  Davis,  6  N.  H.  518;  Allen  v.  Aldrich, 
29  N.  H.  63;  Gerhab  v.  White,  40  N. 
J.  L.  242;  People  V.  Graves,  (Supreme 
Cl.  Gen.  T.)  5  Park.  Crim.  (N.  Y.)  134; 
DeClemente  v.  Winstanley,  (Brooklyn 
City  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  45; 
Donahue  v.  Wippert,  (Buffalo  Super. 
Ct.  Spec.  T.)  7  Misc.  (N.  Y.)  506; 
Kornegay  v.  Kornegay,  109  N.  Car. 
188;  State  V.  Weeks,  23  Oregon  3; 
Diehl  V.  Evans,  I  S.  &  R.  (Pa.)  367; 
Smith  V.  Jenks,  10  S.  &  R.  (Pa.)  153; 
Smith  V.  Brotherline,  62  Pa.  St.  461; 
State  Bank  v.  Bowie,  i  McMull.  L.  (S. 
Car.)  429;  Hey  ward  v.  Bennett,  3  Brev. 
(S.  Car.)  113;  Singleton  v.  Ake,  3 
Humph.  (Tenn.)626;  Smith  v.  Roberts, 
4  Tex.  App.  Civ.  Cas..  §  49;  Munn  v. 
Martin,  (Tex.  App.  1890)  15  S.  W. 
Rep.  195;  Bennett  v.  Seabright,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  1048; 
Brannigan  v.  People,  3  Utah  488; 
Rogers  v.  Chandler,  3  Munf.  (Va.) 
65;  Paul  V.  Smiley,  4  Munf.  (Va.) 
468;  Richards  v.  Tabb,  4  Call  (Va.)  522; 
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Richards  v.  Sperry,  7  Wis.  219;  Sher- 
man V.  Menominee  River  Lumber  Co., 
77  Wis.  14;  Stearns  v.  Barrett,  i  Mason 
(U.  S.)  153- 

But  certainty  to  a  common  and  rea- 
sonable intent  is  sufficient;  absolute 
certainly  is  not  required.  Sims  v. 
Thompson,  30  Ala.  158.  And  see 
Pledger  v.  Glover,  2  Port.  (Ala.)  174; 
Lawrence  v.  Davidson.  44  Cal.  177; 
Rosenthal  v.  Matthews,  100  Cal.  81; 
Becknell  v.  Hosier,  10  Ind.  App.  5. 
And  see  Alexandria  Min.,  etc.,  Co.  v. 
Painter,  i  Ind.  App.  587;  Simpson  v. 
Shannon,  5  Litt.  (Ky.)  322;  Lockwood  v. 
Drake,  i  Mich.  14;  Buse  v.  Russell,  86 
Mo.  209;  Crawford  v.  Ahrnes,  103  Mo. 
83;  Meier  z/.  Meier,  105  Mo.  411;  Ryorsi/. 
Prior,  31  Mo.  App.  555;  Smith  v. 
Brotherline,  62  Pa.  St.  461;  Singleton 
V.  Ake,  3  Humph.  (Tenn.)  626;  Paul 
V.  Smiley,  4  Munf.  (Va.)  468. 

Title  of  Caase.  —  As  a  general  rule,  the 
verdict  need  not  state  the  title  of  the 
cause  in  which  it  is  rendered.  Peo- 
ple V.  Ah  Kim,  34  Cal.  189;  Miller  v. 
Morgan,  148  Mass.  25;  Ryors  v.  Prior, 
31  Mo.  App.  555;  Gear  v.  State,  (Tex. 
Crim    1897)  42  S.  W.  Rep.  285. 

Designation  of  Parties.  —  The  verdict 
in  a  civil  case  need  not  name  the  party 
in  whose  favor  or  against  whom  it  is 
found.  Ryors  v.  Prior,  31  Mo.  App. 
555;  Houston,  etc.,  R.  Co.  v.  Berling, 
14  Tex.  Civ.  App.  544;  New  York,  etc., 
R.  Co.  V.  Gallaher,  79  Tex.  685.  Al- 
though it  is  a  better  practice  to  give 
the  names  of  the  parties,  especially 
where  the  verdict  has  no  caption  giving 
the  title  of  the  cause.  Bryant  v.  State, 
34  Fla.  291. 

Several  Plaintiffs.  —  Where  there  are 
several  plaintiffs,  a  verdict  for  the 
"  plaintiff  "  has  been  held  sufficiently 
certain.  Daft  v.  Drew,  40  111.  App. 
266. 

Abbreviations. — Abbreviations,  if  they 
sufficiently  disclose  the  intent  of  the 
jury,  will  not  render  the  verdict  invalid. 
Lake  Shore  Cattle  Co.  v.  Modoc  Land, 
etc.,  Co.,  130  Cal.  669;  Stout  v.  Hop- 
ping. 6  N.  J.  L.  125;  Mayson  v.  Shep- 
pard,  12  Rich.  L.  (S.  Car.)  254;  Harris 
V.  Slate,  (Tex.  Crim.  1896)  34  S.  W. 
Rep   922. 

Amoant  of  Verdict. — Where  the  action 
is  for  the  recovery  of  a  money  judg- 
ment, a  verdict  for  the  plaintiff  should 
assess  the  amount  to  which  he  is  enti- 
tled.    Cannon  v.   Davies,  33  Ark.  56; 


Taylor  v.  Hathaway,  29  Ark.  597;  Red- 
mond V.  Weismann,  77  Cal.  423;  Hutch- 
inson V,  Superior  Ct.,  61  Cal.  119; 
Washington  v.  Calhoun,  103  Ga.  675; 
Jackson  ?-.  Jackson,  40  Ga.  150;  Mitch- 
ell V.  Geisendorff,  44  Ind.  358;  Brickley 
V.  Weghorn,  71  Ind.  497;  Wainright  v. 
Burroughs,  i  Ind.  App.  393;  National 
Horse  Importing  Co.  v.  Novak.  95 
Iowa  596;  Cooper  v.  Poston,  i  Duv. 
(Ky.)  92,  85  Am.  Dec.  610;  Dresser  v. 
Witherle,  9  Me.  iii;  Gaitherz*.  Wilmer, 
71  Md.  361;  Strobridge  Lithographing 
Co.  V.  Randall,  78  Mich.  195;  Gilleylen 
V.  Stewart,  72  Miss.  262;  Poulson  v. 
Collier,  18  Mo.  App.  604;  Van  Schaick 
V.  Trotter,  6  Cow.  (N.  Y.)  599;  Ames  v. 
Sloat,  Wright  (Ohio)  577;  Fiorez/.  Ladd, 
29  Oregon  528;  Schmertz  v.  Shreeve,  62 
Pa.  St.  457;  Neville  v.  Northcutt,  7 
Coldw.  (Tenn.)  294;  Missouri  Pac.  R. 
Co.  V.  White,  76  Tex.  102;  Meeker  v. 
Gardella,  i  Wash.  139;  Parks  v.  Turner, 
12  How.  (U.  S.)  39;  Kynaston  v.  Shrews- 
bury, 2  Stra.  1052;  Goodwin  v.  Crowle, 
I  Cowp.  357;  Hardy  v.  Bern,  5  T.  R. 
636. 

Where  the  action  is  in  debt  for  a 
specified  sum  named,  the  verdict  should 
Slate  the  amount.  Frazierw.  Laughlin, 
6  III.  358;  Hinckley  v.  West,  9  III.  136; 
Bosseker  v.  Cramer,  18  Ind.  44;  Will- 
iams V.  Preston,  3  J.  J.  Marsh.  (Ky.) 
600.  20  Am.  Dec.  179;  Strobridge  Litho- 
graphing Co.  V.  Randall,  78  Mich.  195; 
Gates  V.  Nickell,  42  Mo.  170;  While- 
sides  V.  Russell,  8  W.  &  S.  (Pa.)  44; 
Hardy  v.  Bern.  5  T.  R.  636. 

Double  or  Treble  Damages.  —  Where 
double  or  treble  damages  are  recover- 
able, if  the  jury  finds  a  general  verdict 
for  the  plaintiff,  the  verdict  should 
state  the  single  damages  and  leave  to 
the  court  to  pronounc".  judgment  for 
the  multiple  of  the  sum  so  found. 
Dubois  V.  Beaver,  25  N.  Y.  123,  82  Am. 
Dec.  326;  Livingston  v.  Plainer,  r  Cow, 
(N.  Y.)  175;  King  V.  Haven,  25  Wend. 
(N.  Y.)42o;  Newcomb  v.  Butterfield,  8 
Johns.  (N.  Y.)  342. 

Interest.  —  Where  the  jury  merely 
renders  a  verdict  for  a  stated  sum  with 
interest  from  a  specified  date,  it  is 
proper  for  the  court  to  compute 
the  interest.  Baltimore,  etc.,  R.  Co. 
V.  Dougherty,  7  App.  Cas.  (D.  C.)  378. 
And  it  has  been  held  that  where  the 
jury  fails  to  award  interest  where  the 
plaintiff  is  entitled  to  recover  it,  the 
court  may  correct  the  verdict  so  as  to 
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a.  In  General. 

(1)  For  Plaintiff. 

Form  No.  20389. 
(Precedent  in  Wortham  v.  Gurley,  75  Ala.  359.)* 

\<^Title  of  cause  .y^^ 

We,  the  jury,  find  for  the  plaintiffs,  and  assess  the  value  of  the  prop- 
■erty  sued  for  as  follows,  viz:  {describing  if),  when  taken  on  the  20th 
day  oi  January,  1884^,  at  two  hundred  dollars;  and  assess  the  damages 
on  the  above  enumerated  property  from  rust  and  non-use  zX  fifty 
dollars.  We  further  assess  the  plaintiffs'  damages  for  the  detention 
of  the  property  sued  for  as  follows,  viz:  at  twenty  dollars,  for  the 
hire  of  the  property  irom  January  21st,  iS7Jf,  up  to  the  21st  day  of 
-February,  iS82,  interest  included. 

[{Signatures  of  furors.)]^ 

Form  No.  20390.* 

In  the  Superior  Court  of  the  County  of  Alameda^  State  of  California. 
John  Doe,  plaintiff,      ) 

against  >  Verdict. 

Richard  Roe,  defendant.  ) 

We,  the  jury  in  the  above  entitled  cause,  find  for  the  plaintiff  in 
the  sum  of  {stating  amount  and  amount  of  interest). 

John  Smith,  Foreman. 

Form  No.  2039  i  .* 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Shoshone. 

John  Doe,  plaintiff,      i 

against  >  "Verdict  —  Civil. 

Richard  Roe,  defendant.  ) 
State  of  Idaho,  \ 

County  of  Shoshone.  \ 

We,  the  jury  in  the  above  entitled  cause,  find  for  the  plaintiff  and 
assess  his  damages  against  the  defendant  aXfive  hundred  dollars. 

John  Smith,  Foreman. 

{Signatures  of  other  furors^ 

make  it  include  the  interest.     Peetsch  scribe  the  property  for  which  recovery 

t/.  Quinn,  (C.   PI.  Gen.  T.)  7  Misc.  (N.  is  allowed.     Shipps  z/.  Atkinson,  8  Ind. 

Y.)  6;    Lowenstein  v.   Lombard,  2   N.  App.   505;  Richardson   v.  McCormick, 

Y.  App.  Div.  610;  Rafel  v.  McDermott.  47  Iowa  80. 

<N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N.  1.  This  form   of  verdict  was  recom- 

Y.)  208;    Barber   Asphalt-Paving    Co.  mended  by  the  court. 

V.    New    York    Postgraduate    Medical  See  also,  generally,  supra,    note    i. 

School,  etc..  (Supreme  Ct.  Tr.  T.)  62  p.  783- 

N.  Y.  Supp.  392.  2.  The  matter  to  be  supplied  within 

Description  of  Personal  Property.  —  In  [  ]  will  not  be  found  in  the  reported  case, 

actions  for  specific  personal  property,  3.  Sec,  generally,  supra,    note  i,   p. 

the    verdict   may   enumerate   and   de-  783. 
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Form  No.  20392.' 

(Precedent  in  Griffin  v.  Lamed,  iii  III.  435.) 
H  Title  of  cause. )^ 

Chicago,  Feb.  1st,  \Z83. 
We,  the  jury,  find  the  issues  for  the  plaintiff,  and  assess  his  dam- 
ages at    {IJjBT.SS)  fourteen   hundred  and  sixty-seven  and  eighty-eight 
cents. 

[(^Signature  of  foreman.y^ 

Form  No.  20393.' 

(Precedent  in  Langsdale  v.  Bonion,  12  Ind.  468.) 
\(^Title  of  cause. >f'\^ 
We,  the  jury,  find  — 

1.  That  the  plaintiff  is  entitled  to  have  the  street  in  controversy 
opened  and  unobstructed,  to  the  extent  of  thirty  feet  west  of  the 
east  line  of  said  ten-a.cre  lot  of  said  Langsdale. 

2.  That  Langsdale  was  engaged  in  obstructing  said  street  with  a 
fence  within  said  thirty  feet  when  this  suit  was  commenced,  and  that 
said  Langsdale  ought  to  be  perpetually  enjoined  from  constructing 
such  fence  west  of  the  east  line  of  said  LangsdaWs  land. 

E.  Culver,  Foreman. 
Form  No.  20394.' 
(Precedent  in  Webb  v.  McCain,  2  Indian  Ter.  306.) 

\(^Title  of  cause ?f\^ 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
action,  find  the  issues  in  favor  of  the  plaintiff,  and  find  that  the 
plaintiff  is  entitled  to  the  possession  oi  500  bushels  of  corn  men- 
tioned in  the  complaint,  and  assess  its  value  at  15  cents  per  bushel, 
making  seventy-five  dollars;  and  find  that  he  is  entitled  to  the  posses- 
sion of  one  iron  gray  mare  mule,  fifteen  hands  high,  no  brands,  four 
years  old,  as  described  in  the  complaint,  and  assessed  the  value 
thereof  at  seventy-five  dollars,  and  assess  his  damage  for  the  deten- 
tion thereof  at  fifty  dollars;  and  find  that  he  is  entitled  to  one  bay 
mare  mule,  no  bvdind,  fifteen  hands  \\\gh,five  years  old,  as  described 
in  the  complaint,  and  assess  its  value  at  seventy  dollars,  and  assess 
his  damages  for  the  detention  thereof  at  fifty  dollars.  We  further 
find  that  the  harness  replevined  herein  and  described  in  plaintiff's 
complaint  is  the  property  of  the  plaintiff,  and  that  its  value  is  ten 
dollars,  and  the  usable  value  thereof  is  tivo  dollars.  We  further  find 
that  the  defendant  is  entitled  to  a  credit  to  the  amount  of  one  hun- 
dred and  thirty-seven  dollars. 

E.  C.  Strech,  Foreman. 

Form  No.  20395.' 

(Precedent  in  Pritchard  v.  Hennessey,  i  Gray  (Mass.)  295.) 

[(  Title  of  cause. ')Y 

The  jury  find  for  the  claimants  as  follows:  That  the  said  E.  S. 
JBurnett  has  a  claim  upon  the  goods,  effects  and  credits,  in  the  hands 

1.  See,  generally,  supra,  note  i,  p.  2.  The  matter  to  be  supplied  withia 
783.  [  ]  will  not  be  found  in  the  reported  case- 
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of  said  trustees,  to  the  amount  oi  four  hundred  and  sixteen  dollars. 
The  jury  find,  also,  that  Burnett,  Saxton  6^  Co.  have  a  claim  upon 
the  said  goods,  effects  and  credits  in  the  hands  of  said  trustees,  to 
the  amount  of  proceeds  of  sales  of  said  goods,  effects  and  credits, 
after  deducting  the  aforesaid  amount  of  four  hundred  and  sixteen 
dollars,  to  the  amount  of  eight  hundred  a7id  seventy  dollars.  The  jury 
also  find  that  the  said  E.  S.  Burnett,  for  account  of  an  order  accepted 
by  him  in  favor  of  Elizabeth  Jones,  has  a  claim  for  whatever  balance 
may  exist  from  the  proceeds  of  said  goods,  effects  and  credits  in 
hands  of  said  trustees,  after  deducting  the  aforesaid  amounts  oifour 
hundred  and  sixteen  dollars  and  eight  hundred  and  seventy  dollars. 

[(^Signature  of  foreman.')^- 

Form  No.  20396.' 

State  of  Minnesota,  \ 
County  of  Ramsey.  \ 

In  District  Court  of  said  county,   Second  Judicial  District,  June 
Term,  \W9. 

In  the  matter  oi  John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
We,  the  jury  impaneled  and  sworn   in  the  above  entitled  action, 
find  for  the  plaintiff  and  assess  his  damages  in  the  sum  oi  five  hundred 
dollars. 

John  Smith,  Foreman. 

Form  No.  20397.* 

(Precedent  in  Schaub  v.  Hannibal,  etc.,  R.  Co.,  106  Mo.  83.) 

\{Title  of  cause. y^^ 

We,  the  jury,  find  for  the  plaintiff,  and  assess  her  damages  at  the 
sum  of  %Jt,000. 

M.  E.  Huston,  Foreman. 

Form  No,  20398.* 

(Precedent  in  Sparks  v.  Dispatch  Transfer  Co.,  104  Mo.  537.) 

{{Title  of  cause. ^Y 

We,  the  jury,  find  for  the  plaintiffs  on  the  first /z**?  counts  of  the' 
petition  as  follows:  First  count,  principal  and  interest;  %1,937.50; 
second  count,  principal  and  interest,  $1,909.4.9;  third  count,  prin- 
cipal and  interest,  $313.33  1-3;  fourth  count,  principal  and  interest, 
p9 1.66  2-3;  fifth  count,  principal  and  interest,  $250.Jfi.  We  also 
find  for  the  defendant  on  the  sixth  count  of  the  petition. 

John  J.  Granfield,  Foreman, 

Form  No.  20399.* 

(Precedent  in  Scott  v.  Chope,  33  Neb,  79.) 
In  the  District  Court  in  and  for  Valley  County,  Nebraska. 

1.  The  matter  to  be  supplied  within         2.  See,  generally,  supra,   note  i,  p. 
[]  will  not  be  found  in  the  reported  case.     783. 
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Emma  Chope  \   ' 

R.  M.  Scotty  John  G.  Gorman,  John  )■ 

G.  Cory,  William  Shamburg,  John  j 

Wall  and  Edgar  L.  Hall.  J 

We,  the  jur}'  swor.n  and  impaneled  in  the  above  entitled  cause,  do 
find  for  the  plaintiff  and  against  the  defendants  R.  M.  Scott,  John  G. 
Cory,  John  G.  Gorman  and  William  Shamburg  in  the  sum  of  $7,000, 
and  against  yi?-^^  Wall  and  Edgar  L.  Hall  in  the  sum  of  %r5,000  jointly 
with  the  above  defendants. 

J.  V.  Johnson,  Foreman. 

Form  No.  20400.' 

(Precedent  in  Bates-Smith  Invest.  Co.  v.  Scott,  56  Neb.  476.) 
Oscar  A.  Scott,  plaintiff,     "l 

^•.  I 

The  Bates- Smith  Investment  f 

Company,  defendant.        j 

We,  the  jury  duly  impaneled  and  sworn  to  try  the  issues  joined 

between  the  said  parties,  do  find  for  the  said  plaintiff,  and  assess  his 

damages  at  the  sum  of  $5^.6^  (^fifty-two  and  6 J^- 100  dollars). 

[(^Signattire  of  foreman.yi"^ 

Form  No.  20401.' 

(Precedent  in  Parrish  v.  McNeal,  36  Neb.  729.) 

State  of  Nebraska,  \  November  Term,  a.  d.  i2>90,  to  wit: 

Pawnee  County.       >      *     November  15,  i890. 
James  R.  McNeal,  plaintiff,  i 

Joseph  Parrish,  defendant.    ) 

We,  the  jury  in  this  case,  being  duly  sworn,  do  find  for  the  plain- 
tiff, and  assess  the  amount  of  his  recovery  at  $<?7. 10. 

John  W.  Hoig,  Foreman. 

Form  No.  20402.' 

(Precedent  in  Hawley  v.  Dawson,  16  Oregon  348.) 

H.  H.  Haivley  v.  /.  R.  Dawson. 

We,  the  jury  in  the  above  entitled  action,  find  for  the  plaintiff, 
and  assess  his  damages  %1,356,  with  interest  thereon  from  Septem- 
ber 29,  iS85,  to  date,  at  eight  per  cent,  per  annum,  amounting  in  the 
aggregate  to  $1,613.64. 

H.  S.  Campbell,  Foreman. 

Form  No.  20403.' 

(Precedent  in  Humphries  v.  District  of  Columbia,  174  U.  S.  191.) 
Elizabeth  M.  Humphries   ) 
.      .  V.  >• 

The  District  of  Columbia.  ) 

1.  See,  generally,  supra,  note  i,  p.  2.  The  matter  to  be  supplied  within 
783.  [  ]  will  not  be  found  in  the  reported  case. 
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Dated  November  SO,  i&96. 
We,  the  jurors  sworn  to  try  the  issue  joined  in  the  above  entitled 
cause,  find  said  issue  in  favor  of  the  plaintiff,  and  that   the  money 
payable  to  him  by  the  defendant  is  the  sum  of  seven  thousand  dollars 
and  — cents  {%7,0G0.00). 

Michael  Keegan.  Lester  G.  Thompson. 

W.  H.  St.  John.  Wm.  J.   Tubman. 

Geo.  W.  Rearden.  J.  T.  Wright. 

Jatnes  D.  Avery.  Jos.  I.  Far r ell. 

Bernard  F.  Locraft.     Isaac  N.  Rollins. 
Geo.  W.  Amiss.  Thos.  J.  Giles. 

(2)  For  Defendant. 

Form  No.  20404.' 

{^Title  of  court  and  cause  as  in  Form  No.  20396.') 

Verdict. 
We,  the  jury  impaneled  and  sworn  in  the  above  entitled  case,  do, 
upon  our  oaths,  find  for  the  defendant. 

John  Smith,  Foreman. 

Form  No.  204 05. > 

State  of  Minnesota,  ) 
County  of  Ramsey,    j 

In  District  Court  of  said  County,  Second  Judicial  District,  y««^ 
Term,  \W9. 

In  the  matter  of  John  Doe,  plaintiff,  ) 
against  >■ 

Richard  Roe,  defendant.  ) 

We,  the  jury  impaneled  and  sworn  in  the  above  entitled  action, 
find  for  the  defendant. 

John  Smith,  Foreman. 

Form  No.  20406.' 

In  the  District  Court  of  Colfax  County,  Nebraska. 

John  Doe,  plaintiff,       ) 

against  >•  Verdict  of  Jury. 

Richard  Roe,  defendant.  ) 
State  of  Nebraska,  \ 
County  of  Colfax,    f 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled  cause, 
do  find  for  the  defendant. 

Dated  this  tenth  day  oi  June,  i899. 

John  Smith,  Foreman. 

Form  No.  20407.' 

(Precedent  in  Kidder  v.  Aaron,  10  S.  Dak.  257.) 

\XTitle  of  cause. y^^ 

We,  the  jury  in  the  above  entitled  action,  find  in  favor  of  defend- 

1.  See,   generally,  supra,  note  i,    p.         2.  The  matter  to  be  supplied  within 
^83.  [  ]  will  not  be  found  in  the  reported  case. 
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ant  and  against  the  plaintiff  on  all  the  issues;  that  the  defendant  is 
the  owner  of,  and  entitled  to  a  return  of  the  possession  of,  all  of  the 
personalty  described  in  the  chattel  mortgage  and  complaint  herein, 
or  in  the  event  it  cannot  be  had,  then  to  recover  from  plaintiff  the 
value  thereof;  that  the  value  of  said  property  \%  four  hundred  and 
fifty  dollars;  that  the  whole  of  the  mortgage  debt  described  in  the 
mortgage  and  complaint  herein  had  been  fully  paid  before  the  time 
of  the  commencement  of  this  action ;  that  the  defendant  has  sustained 
damages  by  reason  of  the  wrongful  taking  and  detention  of  said 
property  in  the  sum  of  seventy-five  dollars. 

[(^Signature  of  foreman.y\^ 

Form  No.  20408.* 

Case  No.  100. 

Verdict  for  Defendant. 
We,  the  jury  in  the  case  oi  John  Doe,  plaintiff,  SLga.\nst  Richard  Roe, 
defendant,  find  for  the  defendant. 
Spokane,  Washington,  March  17,  igOJ/.. 

John  Smith,  Foreman. 

b.  In  Assumpsit. 

(1)  For  Plaintiff. 

Form  No.  20409.^ 
John  Doe,  plaintiff,      ^ 
against  >• 

Richard  Roe,  defendant.  ) 

In  this  cause  the  jury  say  that  the  defendant  did  assume  and 
promise  in  manner  and  form  as  the  plaintiff  in  his  declaration  hath 
alleged;  they  therefore  find  for  the  plaintiff  ten  dollars  damages  and 
his  costs. 

John  Smith,  Foreman. 

(2)  For  Defendant, 

Form  No.  20410.' 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

In  this  cause  the  jury  say  that  the  defendant  did  not  assume  and 
promise  in  manner  and  form  as  the  plaintiff  in  his  declaration  hath 
alleged;  they  therefore  find  for  the  defendant  his  costs 

John  Smith,  Foreman. 
c.  In  Debt. 

(1)  For  Plaintiff. 

Form  No.  204  z  i.' 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i, 
[  ]  will  not  be  found  in  the  reported  case.     p.  783. 
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In  this  cause  the  jury  say  that  the  defendant  is  indebted  in  man- 
ner and  form  as  the  plaintiff  in  his  declaration  hath  alleged;  they 
therefore  find  for  the  plaintiff  the  sum  of  ten  dollars  damages  and 
his  costs. 

John  Smith,  Foreman. 

(2)  For  Defendant. 

Form  No.  20412.' 
John  Doe,  plaintiff,     \ 
against  >- 

Richard  Roe,  defendant. ) 

In  this  cause  the  jury  say  that  the  defendant  is  not  indebted  in 
manner  and  form  as  the  plaintiff  in  his  declaration  hath  alleged; 
.they  therefore  find  for  the  defendant  his  costs. 

John  Smithy  Foreman. 

d.  In  Trespass. 

(1)  For  Plaintiff.2 

Form  No.  204x3.1 
John  Doe,  plaintiff,      ) 
against  >• 

.Richard  Roe,  defendant.  ) 

In  this  cause  the  jury  say  that  the  defendant  is  guilty  in  manner 
and  form  as  the  plaintiff  in  his  declaration  hath  alleged;  they  there- 
fore find  for  the  plaintiff  the  sum  of  ten  dollars  damages,  and  his 
•costs. 

John  Smith,  Foreman. 

(2)  For  Defendant. 

Form  No.  20414.' 
John  Doe,  plaintiff, 
against 
Jiichard  Roe,  defendant. 

In  this  cause  the  jury  say  that  the  defendant  is  not  guilty  in  man- 
ner and  form  as  the  plaintiff  in  his  declaration  hath  alleged;  they 
therefore  find  for  the  defendant  his  costs. 

John  Smith,  Foreman. 

2.  In  Cpiminal  Proceeding's.^ 

1.  See,  generally,  supra,  note  i,  p.  against  them,  and  assess  damages  for 
-783.  the  plaintiffs  in  the  sum  of  one  hundred 

2.  Precedent.  —  In  Worcester  v.  Great  and  three  dollars  and  sixty-seven  cents. 
Falls  Mfg.  Co..  41  Me.  160,  the  follow-  W.  M.  Bryant,  Foreman." 
ing  verdict  is  set  out:  3.  Beqnisites  of  Verdict,  Generally.— 

"Verdict. — The  jury  find    that   the     See  j«/r(?,  note  i,  p.  783. 
<lefendants   are   guilty  in  the  manner        Designating  Defendant.— In  a  criminal 
and  form  as  the  plaintiffs  have  declared     case,  the  defendant  must  in  some  man- 
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20416. 


a.  Of  Guilty. 

(1)  In  General. 

Form  No.  20415.' 

(Precedent  in  People  v.  Urias,  X2  Cal.  326.) 

\(^Title  of  cause :)^ 

We,  the  jury,  find  the  defendant  guilty  as  charged  in  the  indictment. 

\(^Signature  of  foreman.y^ 

Form  No.  20416.' 

(Precedent  in  State  v.  Fenlason,  78  Me.  497.) 
\(^Title  of  cause  >^'^ 


ner  be  designated  in  the  verdict  as  a 
guilty  party.  Williams  v.  State,  6 
Neb.  334. 

Several  Defendants.  —  Where  several 
defendants  have  been  indicted,  a  ver- 
dict finding  the  "defendant"  guilty  is 
void.  People  v.  Sepulveda,  59  Cal. 
342;  Favor  v.  State,  54  Ga.  249;  State 
V.  Weeks,  23  Oregon  3;  Brannigan  v. 
People,  3  Utah  488.  But  where  the 
defendant  has  been  indicted  with  an- 
other and  tried  separately,  a  verdict 
against  the  defendant  is  sufficient. 
Hughes  V.  Com.,  (Ky.  1890)  14  S.  W. 
Rep.  682. 

Specifying  Offense.  —  The  verdict  need 
not,  as  a  general  rule,  specify  the  of- 
fense of  which  the  defendant  is  con- 
victed. State  V.  Faulk,  30  La.  Ann. 
831;  Colip  V.  State,  153  Ind.  584; 
Cooper  V.  State,  (Tex.  Grim.  1893)  20 
S.  W.  Rep.  979;  Bond  v.  People,  39 
111.  26.  But  where  the  defendant  is 
convicted  of  an  offense  inferior  in  de- 
gree to  that  charged  in  the  indictment, 
the  verdict  should  set  forth  the  offense 
of  which  the  defendant  is  found  guilty. 
State  V.  Matrassey,  47  Mo.  295. 

Degree  of  Crime  —  Generally.  —  Where 
the  offense  charged  is  divisible  into 
grades  or  degrees,  the  degree  of  the 
crime  of  which  the  defendant  is  found 
guilty  should  be  specified.  Anderson 
V.  State,  65  Ala.  553;  Robertson  v. 
State,  42  Ala.  509;  Hall  v.  State,  40 
Ala.  698;  People  v.  O'Neil,  78  Cal.  388; 
People  V.  Travers,  73  Cal.  580;  People 
V.  Campbell,  40  Cal.  129  Murphy  v. 
State,  31  Fla.  166;  Hall  v.  State,  31 
Fla.  176;  Lovett  v.  State,  31  Fla.  164; 
Jackson  v.  State,  45  Ga.  198;  State  v. 
Pettys,  6r  Kan.  860.  60  Pac.  Rep.  735; 
Matter  of  Black,  52  Kan.  64;  State  v. 
Treadwell,  54  Kan.  513;  Hays  r/.  Com., 
<Ky.  1890)  14  S.  W.  Rep.  833;  Ford  v. 


State,  12  Md.  514;  State  v.  Meyers,  99. 
Mo.  107;  Com.  V.  Nicely,  130  Pa.  St. 
268;  Johnson  v.  State,  30  Tex.  App. 
419;  Buster  v.  State,  42  Tex.  315;  Hays 
V.  State,  33  Tex.  Crim.  546;  Allen  v. 
State,  85  Wis.  22. 

Degree  Specified  in  Indictment. — Where 
the  indictment  specifies  the  particular 
degree,  a  general  verdict  of  guilty  is- 
sufficient.  Anderson  v.  State,  65  Ala. 
553.  And  see  Davis  v.  State,  52  Ala. 
357;  Porter  z/.  State,  57  Ark.  267;  Car- 
penter V.  State,  58  Ark.  233;  People  v. 
Whitely,  64  Cal.  211;  People  v.  Perez, 
87  Cal.  122^  Cooper  v.  State,  (Tex. 
Crim.  1893)  20  S.  W.  Rep.  979;  Millard. 
V.  State,  (Tex.  Crim.  1900)  59  S.  W. 
Rep.  273;  Styles  v.  State,  37  Tex.  Crim. 
599;  Craemer  v.  Washington,  168  U. 
S.  124.  But  see  contra  State  v.  Tread- 
well,  54  Kan.  513,  holding  that  a  ver- 
dict finding  the  defendant  guilty  as 
charged  without  specifying  the  decree 
of  offense  is  defective. 

Where  the  indictment  specifies  a 
particular  degree  of  the  offense  and 
the  jury  desire  to  find  the  defendant 
guilty  of  a  lesser  degree,  such  degree 
must  be  specified.  Matter  of  Black, 
52  Kan.  64;  State  v.  Steptoe,  i  Mo. 
App.  19. 

Specifying  Fanishment.  —  Where  the 
statute  requires  that  the  verdict  shall 
assess  the  punishment,  a  verdict  omit- 
ting such  provision  is  defective.  Ellis 
tJ.  State,  27  Tex.  App.  190. 

^lace  of  Confinement.  —  A  verdict  is 
not  necessarily  void  because  it  fails  to 
specify  the  place  of  confinement.    Hays- 
V.  State.  30  Tex.  App.  472. 

1,  See,   generally,  supra,  note   3,   p. 

791. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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The  jury  find  the  respondent  is  guilty  in  manner  and  form  as 
charged  against  him  in  the  second  count  of  the  indictment,  and  not 
guilty  as  charged  in  xh&  first,  third  d,w^  fourth  counts. 

Ladwick  Holwayy  Foreman. 

Form  No.  20417. 

(Precedent  in  Anonymous,  63  Me.  591.)' 

State  of  Maine. 
Penobscott,  ss.  Supreme  Judicial  Comt,  June  Term,  iS99. 

State  V.  John  Doe. 
The  jury  find  that  the  prisoner  (or  accused  or  respondent)  is  guilty 
(or  not  guilty"),  in  manner  and  form  as  charged  against  him  in  the 
indictment. 

John  Smith,  Foreman. 

Form  No.  20418.^ 
State  of  Minnesota,  ' 
County  of  Ramsey. 

In  the  District  Court  of  said  County,  ^(f^^w^  Judicial  District,  ya«^^ 
Term,  i2>99. 

In  the  matter  of  The  State  of  Minnesota  )  .  a     e  .^.     r-  •  c 

ae-ainst  >  Accused  of  the  Crime  of 

>>i«  Z>J,  defendant.  )  Robbery. 

We,  the  jury  impaneled  and  sworn  to  try  the  guilt  or  innocence  of 

the  above  named  defendant,  find  the  said  defendant  yi7>^«  Doe  guilty 

as  charged  in  the  indictment. 

John  Smithy  Foreman. 

Form  No.  20419.' 

(Precedent  in  Engster  v.  State,  11  Neb.  540.) 

The  State  of  Nebraska 

vs. 

Edward  Engster. 

We,  the  jury  in  this  cause,  being  duly  impaneled  and  swotn,  do  find 
and  say  that  we  find  the  defendant  Edward  Engster  guilty  as  charged, 
and  the  value  of  the  property  stolen  and  received  is  %35  {thirty-five 
dollars),  and  we,  the  jury,  do  recommend  your  honor  to  be  as  lenient 
as  the  law  will  allow. 

Wm.  Weston,  Foreman. 

Form  No.  20420.' 
(Precedent  in  Blackburn  v.  State,  50  Ohio  St.  430.) 

{{Title  of  cause :)Y' 

We,  the  jury,  upon  the  issues  joined  in  this  case,  do  find  the 
defendant,  David  Blackburn,  guilty  of  burglary  and  larceny,  as  he 
stands  charged  in  the  first  count  of  the  indictment,  and  we  find  the 

1.  This  form  of  verdict  was  recom-  2.  See,  generally,  supra,  note  3,  p. 
mended  to  the  court  as  sufficient  in  any     791. 

criminal  case,  except  capital  cases  and  3.  The  matter  to  be  supplied  within 
cases  where  the  punishment  is  im-  [  ]  will  not  be  found  in  the  reported 
prisonment  for  life.  case. 
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value  of  the  goods  stolen  to  be  %lJf..80.  And  do  further  find  the  said 
■defendant,  David  Blackburn^  guilty  of  being  an  habitual  criminal  as 
he  stands  charged  in  the  indictment. 

\{Signature  of  foreman?^ 

Form  No.  20421.^ 

(Precedent  in  Howell  r.  State,  i  Oregon  242.) 

State  of  Oregon  v.  Pleasant  Howell. 

We,  the  jury  in  the  above  cause,  find  the  defendant  guilty. 

John  Q.  Wilson,  Foreman. 

Form  No.  20422.' 

(Precedent  in  Gardes  v.  U.  S.,  58  U.  S.  App.  237.) 

[{Title  of  cause. )Y 

We,  the  jury  in  the  case  of  the  United  States  v.  Walter  W.  Girault, 
Henry  Gardes  and  T/iomas  H.  Underwood,  find  the  following  verdict: 
W.  W.  Girault  guilty  as  charged,  Henry  Gardes  guilty  as  charged, 
Thomas  H.  Underwood  not  guilty. 

Chas.  H.  Bailey,  Foreman. 

Form  No.  20423.* 

(Precedent  in  Gallot  v.  U.  S.,  58  U.  S.  App,  253.) 

[{Title  of  cause. )y 

New  Orleans,  June  29th,  i897. 
We,  the  jury,  find  the  defendant  guilty  as  charged. 

Geo.  Norton,  Foreman. 

(2)  Specifying  Punishment. 
Verdict. 

Form  No.  20424.^ 

(Precedent  in  Sampson  v.  State,  107  Ala.  79.) 

[(  Title  of  caus'e.)Y 

We,  the  jury,  find  the  defendant  guilty  as  charged  in  the  indict- 
ment, and  assess  his  fine  at  $375.00. 

[{Signatures  of  furors.)]^ 

Form  No.  20425.* 

(Precedent  in  Herman  v.  People,  131  111.  598.) 
[{Title  of  cause.)Y 

We,  the  jury,  find  the  said  defendants  guilty  in  manner  and  form 
as  charged  in  the  indictment,  and  fix  the  punishment  of  the  defend- 
ants Anfiie  Herman  and  Charles  Busse  at  imprisonment  in  the  peni- 
tentiary for  the  term  of  five  years  each,  and  fix  the  punishment  of 
the  defendant  William  Siekman  at  imprisonment  in  the  penitentiary 
for  the  term  oi  four  years. 

[{Signature  of  foreman.y\^ 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  3,  p. 
[  ]  will  not  be  found  in  the  reported  case.     791. 
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Form  No.  20426.' 

(Precedent  in  Thompson  v.  People,  125  111.  259.) 
\(^Title  of  cause. y^^ 

We,  the  jury,  find  the  defendants /<7-^«  Thompson  z.x\d.  Harry  Still- 
man  guilty  of  burglary,  in  manner  and  form  as  charged  in  the  indict- 
ment, and  fix  their  punishment  at  imprisonment  in  the  penitentiary 
for  the  term  of  eight  years  each. 

[(^Signature  0/ foreman. y\^ 

Form  No.  20427.' 

(Precedent  in  State  v.  Brewer,  7  Blackf.  (Ind.)  45.) 
[(7/V/<?  of  cause. y\^ 

We,  the  jury,  find  the  defendant  guilty  in  manner  and  form  as 
■charged  in  the  indictment,  and  assess  his  fine  at  $12.00  and  two  days' 
imprisonment  in  the  county  jail. 

[^(^Signature  of  foreman.y^ 

Form  No.  20428.' 

(Precedent  in  Frolich  v.  State,  11  Ind.  214.) 

[(  Title  of  cause.y^ 

We,  the  jury,  find  the  defendant  guilty  of  an  assault  and  battery 
"writh  intent  to  commit  murder,  as  charged  in  the  indictment,  and 
assess  his  punishment  to  serve  two  years  in  the  state  prison,  and 
assess  a  fine  of  one  cent. 

Henry  Hujfman^  Foreman. 

Form  No.  20429. 

(Precedent  in  Lovell  v.  State,  45  Ind.  552.)' 

\<iTitle  of  cause :)Y 

We,  the  jury,  find  the  defendant  guilty,  and  sentence  him  to  two 
years'  imprisonment  in  the  state  prison,  and  assess  his  fine  at  one 


■cent. 


John  Hume,  Foreman. 


Form  No.  20430.' 

(Mo.  Rev.  Stat.  (1899),  §  2773.) 
(^Title  of  cause ^ 

We,  the  jury,  find  the  defendant,  John  Doe,  guilty  as  charged  in 
the  information,  and  assess  his  punishment  at  three  years'  imprison- 
ment in  the  county  jail,  and  a  fine  of  one  thousand  dollars. 

John  Smith,  Foreman. 

1.  See,  generally,  supra,  note  3,  p.  general  verdict  of  guilty,  on  an  indict- 
791.  ment    containing    several     counts,    is 

2.  The  matter  to  be  supplied  within  equivalent  to  a  verdict  of  guilty  as  the 
[  ]  will  not  be  found  in  the  reported  defendant  stands  charged  in  the  in- 
case.  dictment    on    each    and    every    count 

3.  In    this   case   it   was   held   that  a  thereof. 
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Form  No.  20431.' 

State  of  Missouri 

against 

John  Doe. 

We,  the  jury,  find  the  defendant  guilty  of  murder  in  the  second  degree 
and  assess  his  punishment  at  imprisonment  in  the  penitentiary  for  a 
term  of  twenty  years. 

John  Smithy  Foreman. 

Form  No.  20432. » 

(Precedent  in  State  v.  Jones,  106  Mo.  303.) 
[(^Tttle  of  cause. y\^ 

We,  the  jury,  find  the  defendant  guilty  as  charged  in  the  indict- 
ment, and  assess  his  punishment  at  Jive  years  in  the  penitentiary. 

/.  E.  Moore,  Foreman. 

Form  No.  20433.' 

(Precedent  in  State  v.  Yocum,  117  Mo.  624.) 

[(  Title  of  cause.  )]2 

We,  the  jury,  find  the  defendant,  Chris.  Yocum,  guilty  of  an  assault 
to  commit  rape,  and  assess  the  penalty  at  three  years  in  the  peniten- 
tiary. 

Henry  J.  Blackwell,  Foreman. 
• 

b.  Of  Not  Guilty. 

Form  No.  20434.' 

We,  the  jury,  find  the  defendant  not  guilty. 

Francis  Freeman^  Foreman. 

Form  No.  20435.' 

In  the  District  Court  of  the  First  Judicial  District,  County  of 
Shoshone,  State  of  Idaho. 
State  of  Idaho,  plaintiff,  ) 

against  >•  Verdict. 

John  Doe,  defendant.    ) 
State  of  Idaho,  ^ 

County  of  Shoshone.  \ 

We,  the  jury  in  the  above  entitled  cause,  find  the  defendant  not 
guilty. 

John  Smith,  Foreman. 

Form  No.  20436.' 

State  of  Minnesota, 
County  of  Ramsey. 

In  District  Court  of  said  County,  Second  Judicial  District,  ya«^ 
Term,  \Z99. 


\  ss. 


1.  See,  generally    supra,  note   3,   p.        2.  The  matter  to  be  supplied  within 
791.  [  ]  will  not  be  found  in  the  reported  case. 

796  Volume  18. 


20436.  VERDICT.  20441. 

In  the  matter  of  The  State  of  Minnesota  j   .  j     r    i.      ^  • 

against  ^  Accused  of  the  Crime  of 

John  Doe,  defendant.  \  Jobbery. 

We,  the  jury  impaneled  and  sworn  to  try  the  guilt  or  innocence  of 
the  above  named  defendant,  find  the  said  defendant  John  Doe  not 
guilty. 

John  Smith,  Foreman. 

Form  No.  20437.' 

(Precedent  in  State  v.  Moxley,  115  Mo.  648.) 
State  of  Missouri 

V. 

Marion  Moxley. 
We,  the  jury,  find  the  defendant  not  guilty  as  charged. 

John  Smith,  Foreman. 

Form  No.  20438.' 

(Mo.  Rev.  Stat.  (1899),  §  2773.) 
(^Title  of  cause.) 

We,  the  jury,  find  the  defendant  not  guilty  (and  that  the  prosecu- 
tion was  without  probable  cause,  or  was  malicious  and  without 
probable  cause). 

John  Smithy  Foreman. 

Form  No.  20439.' 

(Precedent  in  Obernalte  v.  Johnson,  36  Neb.  774.) 

In  Justice  Court,  before  L.  C.  Stiles,  Justice  of  the  Peace. 
The  State  oi  Nebraska       ) 

V.  >  Verdict. 

James  Johnson,  Chris  Nelson.  ) 

We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  do  find  the  defendants  not  guilty,  and  that  the  complaint  was 
made  without  probable  cause. 

C.  H.  Smith,  Foreman. 

Form  No.  20440.' 

(Precedent  in  State  v.  Ensign,  11  Neb.  529.) 
State  of  Nebraska 
vs. 
Frederick  Mere. 

We,  the  jury  in  this  case,  being  duly  impaneled  and  sworn,  do  find 
and  say  that  we  find  the  defendant  not  guilty,  and  that  the  com- 
plaint was  without  probable  cause. 

Geo.  P.  Tucker,  Foreman. 

II.  SPECIAL  VERDICT.2 

1.  See,  generally,  supra,  note  3,  p.  volved  and  should  leave  nothing  for 
791.  the  court  but  to  draw  from   the   facts 

2.  Special  Verdicts.  —  A  special  ver-  the  proper  conclusions  of  law.  Louis- 
diet  must  find  every  material  fact  in-  ville,  etc.,  R.  Co.  v.  Frawley,  no  Ind. 
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1.  In  Civil  Cases. 


i8;  Williams  v.  Love,  i  Indian  Ter. 
585;  People  V.  Wells,  8  Mich.  104;  La 
Frombois  v.  Jackson,  8  Cow.  (N.  Y.) 
600;  Stinnett  v.  Sherman,  (Tex.  Civ. 
App.  1897)  43  S.  W.  Rep.  847;  Finley 
V.  Lewis.  (Tex.  Civ.  App.  1897)  39  S. 
W.  Rep.  974;  Robinson  v.  Moore,  1  Tex. 
Civ.  App.  93;  Umscheid  v.  Scholz.  84 
Tex.  265;  Silliman  v.  Gano,  90  Tex.  637. 

Special  Verdict  —  Criminal  Cases.  — 
Where  a  special  verdict  is  required 
in  a  criminal  case,  it  must  set  forth 
every  material  element  of  the  offense 
charged.  Clay  v.  State,  43  Ala.  350; 
Huffman  v.  Slate,  89  Ala.  33;  State  v. 
Maxwell,  42  Iowa  208;  State  v.  Ritchie, 
3  La.  Ann.  511;  State  v.  Blue,  84  N. 
Car.  807;  State  v.  Oakley,  103  N.  Car. 
408;  State  V.  Fuller,  i  Bay  (S.  Car.) 
245;  Jones  V.  State,  2  Swan  (Tenn.)399; 
Jackson  v.  State,  21  Tex.  668. 

Intent.  —  Where  intent  is  the  element 
of  the  crime  charged,  it  must  be  found 
by  the  verdict.  Com.  v.  Call,  21  Pick. 
(Mass.)  509;  State  v.  Arthur.  21  Iowa 
322;  State  V.  Ritchie,  3  La.  Ann.  511. 
But  contra  where  the  intent  results  as 
a  necessary  implication  from  the  facts 
found.     State  v.  Fuller,  i  Bay  (S.  Car.) 

245. 

Venne.  —  Where  a  special  verdict  is 
rendered  in  a  criminal  case  finding  the 
defendant  guilty,  it  must  find  the  venue 
where  the  offense  was  alleged  to  have 
been  committed.  Com.  v.  Call,  21 
Pick.  (Mass.)  509. 

Where  a  special  verdict  is  rendered 
in  a  civil  action,  it  must  contain  a  find- 
ing on  every  material  controverted  fact 
necessary  to  support  a  judgment.  Lee 
V.  Campbell,  4  Port.  (Ala.)  198;  Clay  v. 
State,  43  Ala.  350;  Garfield  v.  Knight's 
Ferry,  etc.,  'Water  Co.,  17  Cal.  510; 
Orland  Bank  v.  Finnell,  (Cal.  1899)  56 
Pac.  Rep.  607;  Goldsby  v.  Robertson, 
I  Blackf.  (Ind.)247;  Dixon  v.  Duke,  85 
Ind.  434;  Vinton  v.  Baldwin,  95  Ind. 
433;  Crouch  V.  Deremore,  59  Iowa  43; 
Walker  v.  Dewing,  8  Pick.  (Mass.)  520; 
Buckley  v.  Great  Western  R.  Co.,  18 
Mich.  121;  Sisson  v.  Barrett,  2  N.  Y. 
406;  Hill  V.  Covell,  I  N.  Y.  522;  Lang- 
ley  V.  Warner,  3  N.  Y.  327;  State  v. 
Watts,  ID  Ired.  L.  (32  N.  Car.)  369; 
State  V.  Stewart  91  N.  Car.  566;  Morse 
V.  Chase,  4  Watts  (Pa.)  456;  Walling- 
ford  V,  Dunlap,  14  Pa.  St.  33;  Loew  v. 
Stocker,  61  Pa  St.  347;  Farr  t/.  Thomp- 
son, I  Spears  L.  (S.  Car.)  93;  Claiborne 
».  Tanner,   i8  Tex.  68;  Texas,  etc.,  R. 


Co.  V.  Watson,  13  Tex.  Civ.  App.  555; 
Robinson  v.  Brock,  i  Hen.  &  M.  (Va.) 
213;  Tunnell  v.  Watson,  2  Munf.  (Va.) 
283;  Peterson  v.  U.  S.,  2  Wash.  (U.  S.V 
36;  Bellows  V.  Hallowell,  etc.,  Bank,  2 
Mason  (U.  S.)  47;  Ward  v.  Cochran, 
150  U.  S.  597. 

Negligence.  —  Where  negligence  is  an 
issue  involved,  the  jury  should  find  the 
particular  facts  and  leave  it  for  the 
court  to  say  whether  there  has  been 
negligence  in  law.  Chicago,  etc.,  R. 
Co.  V.  Burger,  124  Ind.  275;  Evansville, 
etc.,  R.  Co.  V.  Taft,  2  Ind.  App.  237; 
Conner  v.  Citizens  St.  R.  Co.,  105  Ind. 
62.  But  a  special  verdict  which  shows 
negligence  and  freedom  from  contribu- 
tory negligence,  though  only  as  infer- 
ences from  facts  found,  has  been  held 
sufficient.  Terre  Haute,  etc.,  R.  Co.  z/. 
Brunker,  128  Ind.  542;  Tien  v.  Louis- 
ville, etc.,  R.  Co.,  15  Ind.  App.  304. 

Facts  Not  Embraced  Within  the  Issues. 
—  The  verdict  should  be  confined 
within  the  issues  raised  by  the  plead- 
ings. Neutz  V.  Jackson  Hill  Coal,  etc., 
Co.,  139  Ind.  411;  Pittsburgh,  etc.,  R. 
Co.  V.  Adams,  105  Ind.  151;  U.  S.  v. 
Collier,  3  Blatchf.  (U.  S.)  325. 

Must  be  Besponsive.  —  The  special 
verdict  must  be  responsive  to  all  the 
material  issues  of  the  pleadings.  Clay 
V.  State,  43  Ala.  350;  Sewall  v.  Glidden, 
I  Ala.  52;  Kealing  v.  Voss,  61  Ind. 
466;  Hershman  v.  Hershman,  63  Ind. 
451;  Louisville,  etc.,  R.  Co.  v.  Brice, 
84  Ky.  298;  Lowell  v.  North,  4  Minn. 
32;  State  V,  Allen,  69  Miss.  508;  Mir- 
wan  V.  Ingersol,  3  Cow.  (N.  Y.)  367. 
Hilliard  v.  Outlaw,  92  N.  Car.  266; 
Moore  v.  Moore,  67  Tex.  293;  Kilgore 
V.  Moore,  14  Tex.  Civ.  App.  20;  Hild- 
man  v.  Phillips,  106  Wis.  611;  Pratt  ?••. 
Peck,  65  Wis.  463;  Daube  v.  Phila- 
delphia, etc..  Coal,  etc.,  Co.,  77  Fed. 
Rep.  713,  46  U.  S.  App.  591;  U.  S.  V. 
Collier,  3  Blatchf.  (U.  S.)  325;  Suydam 
«.  Williamson,  20  How.  (U.  S.)  441; 
Auncelme  v.  Auncelme,  Cro.  Jac.  31; 
Woolmer  v.  Caston,  Cro.  Jac.  113; 
Treswell  v.  Middleton,  Cro.  Jac.  653. 

Facts  Admitted.  —  A  special  verdict 
need  not  find  facts  admitted  by  the 
pleadings.  Powell  v.  Lemoore  Bank, 
125  Cal,  468;  Fenske  v.  Nelson,  74 
Minn,  i;  Barto  v.  Himrod.  8  N.  Y. 
485;  Wentworth  v.  King,  (Tex.  Civ. 
App.  1899)  49  S.  W.  Rep.  696;  Krause 
V.  Krause,  23  Wis.  354;  Ward  ». 
Busack,  46  Wis.  407. 
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Undisputed  Facte.  —  Though  some  of 
the  material  facts  are  undisputed,  they 
should  be  incorporated  by  the  jury  in 
the  special  verdict.  Wallingford  v. 
Dunlap,  14  Pa.  St.  33;  Vansyckel 
V.  Stewart,  77  Pa.  St.  124;  Daube  v. 
Philadelphia,  etc.,  Coal,  etc.,  Co.,  7 
Fed.  Rep.  713;  46  U.  S.  App.  591. 

Immaterial  Facte. — The  verdict  should 
not  tind  facts  which  have  no  material 
bearing  upon  the  issues.  Louvall  v. 
Gridley,  70  Cal.  507;  San  Luis  Water 
Co.  V.  Estrada,  117  Cal.  168;  BuUver 
Consol.  Min  Co.  v.  Standard  Consol. 
Min.  Co.,  83  Cal.  589;  Brazil  Block 
Coal  Co.  V.  Hoodlet,  129  ind.  327;  Boos 
V.  Stale,  II  Ind.  App.  257;  Erwin  v. 
Clark,  13  Mich.  10;  Terwilliger  v. 
Ontario,  etc.,  R.  Co.,  73  Hun  (N.  Y.) 
335;  Bentley  v.  Standard  F.  Ins.  Co., 
40  VV.  Va.  729;  Crouse  v.  Chicago,  etc., 
R.  Co.,  104  Wis.  473;  Ross's  Case,  12 
Ct.  CI.  565. 

Consistency.  —  The  verdict  must  not 
be  inconsistent  and  conflicting.  Car- 
man V.  Ross,  64  Cal.  249;  Deatherage 
V.  Henderson,  43  Kan.  684;  Deatherage 
V.  Howenstein,  43  Kan.  691;  Smyth  v. 
Marsich,  4  N.  Y.  App.  Div.  171;  Puffer 
V.  Lucas,  107  N.  Car.  322;  Bottoms  v. 
Seaboard,  etc.,  R.  Co.,  109  N.  Car.  72; 
Conroy  v.  Chicago,  etc.,  R.  Co.,  96 
Wis.  243;  Darcey  v.  Farmers'  Lumber 
Co.,  87  Wis.  245;  Goff  V.  Chippewa 
River,  etc.,  R.  Co.,  86  Wis.  237. 

Certainty.  —  The  findings  of  fact  con- 
tained in  a  special  verdict  should  be 
certain  and  unambiguous,  or  it  will 
not  support  a  judgment.  Boos  v.  State, 
II  Ind.  App.  257;  Louisville,  etc.,  R. 
Co.  V.  Frawley,  no  Ind.  18;  Kansas 
Pac.  R.  Co.  V.  Pointer,  14  Kan.  37; 
State  V.  Curtis,  71  N.  Car.  56;  State  v. 
Blue,  84  N.  Car.  807;  Loew  v.  Stocker, 
61  Pa.  St.  347;  Schwartzman  v.  Cabell, 
(Tex.  Civ.  App.  1898)  49  S.  W.  Rep. 
113;  M'Lean  v.  Copper,  3  Call  (Va.)  367; 
Goosely  v.  Holmes,  3  Call  (Va.)  424; 
Clay  V.  Ransome,  I  Munf.  (Va.)  454; 
Sherman  v.  Menominee  River  Lumber 
Co.,  77  Wis.  14;  Murray  v.  Abbot,  61 
Wis.  198;  Carroll  v.  Bohan,  43  Wis.  218; 
Carrington  v.  The  Brig  Ann  C.  Pratt, 
18  How.  (U.  S.)  63;  Bellows  v.  Hol- 
lowell,  etc..  Bank,  2  Mason  (U.  S.)  31. 

The  form  of  a  special  verdict  is  im- 
material if  the  facts  found  are  dis- 
tinctly set  forth.  Daniels  v.  McGinnis, 
97  Ind.  549;  Clark  v.  Clark,  132  Ind.  25; 
Cole  V.  Powell,  17  Ind.  App.  438. 

Conclusion.  —  It  has  been  held  that  a 
conditional  conclusion,  finding  for  the 


plaintiff  if  the  law  on  the  facts  found 
should  be  adjudged  in  his  favor,  and 
if  otherwise,  theu  for  the  defend- 
ant, is  essential  to  the  validity  of  a 
special  verdict.  State  v.  Moore,  107  N. 
Car.  770;  State  v.  Monger,  107  N.  Car. 
771;  State  V.  Ewing,  108  N.  Car.  755. 

In  other  states,  the  omission  of  the 
formal  conclusion  is  not  material. 
Illinois  Cent.  R.  Co.  v.  Cheek,  152  Ind. 
663;  Evansville,  etc.,  R.  Co.  v.  Taft,  2 
Ind.  App.  237;  Bower  v.  Bower,  146 
Ind.  393;  Hendrickson  v.  Walker,  32 
Mich.  68. 

Facte  Established  by  Evidence.  —  The 
special  verdict  must  find  the  facts  as  es- 
tablished by  the  evidence,  and  not  the 
evidence  by  which  the  facts  are  estab- 
lished. Chicago,  etc.,  R.  Co.  v.  Pear- 
son, 184  111.  386;  Chicago,  etc.,  R.  Co. 
V.  Winters,  175  111.  293;  Chicago,  etc., 
R.  Co.  V.  Greenfield,  53  111.  App.  424; 
Lccke  V.  Merchants  Nat.  Bank,  66  Ind. 
353;  Boyer  v.  Robertson,  144  Ind.  604; 
Rowley  v.  Sanns,  141  Ind.  179;  Will- 
iams V.  Love,  I  Indian  Ter.  585;  Riley 
V.  Wolfley,  60  Kan.  855,  55  Pac.  Rep. 
461;  Erwin  v.  Clark,  13  Mich.  10;  Jack- 
son V.  German  Ins.  Co.,  27  Mo.  App. 
62;  Seward  v.  Jackson,  8  Cow.  (N.  Y.) 
406;  La  Frombois  v.  Jackson,  8  Cow. 
(N.  Y.)  589;  Sisson  v.  Barrett,  2  N.  Y. 
406;  State  V.  Bray,  89  N.  Car.  480;  State 
V.  Watts,  10  Ired.  L.  (32  N.  Car.)  369; 
Schweinfurth  v.  Cleveland,  etc.,  R.  Co., 
60  Ohio  St.  215;  Blake  v.  Davis,  20 
Ohio  231;  Leach  v.  Church,  10  Ohio  St. 
148;  Clark  V.  Halberstadt,  i  Miles  (Pa.) 
26;  Kinsley  v.  Coyle,  58  Pa.  St.  461; 
Farr  v.  Thompson,  i  Spears  L.  (S.  Car.) 
93;  Lawrence  v.  Beaubien,  2  Bailey  L. 
(S.  Car.)  623;  McGrath  v.  Isaacs,  2  Mc- 
Cord  L.  (S.  Car.)  26;  Robinson  v.  Moore. 

I  Tex.  Civ.  App.  93;  Henderson  v. 
Allen,  I  Hen.  &  M.  (Va.)  235;  Brown  v, 
Ralston,  4  Rand.  (Va.)  504;  Blanks 
V.  Foushee,  4  Munf.  (Va.)  61 ;  Brummel 
V.  Enders,  18  Gratt.  (Va.)873;  Ohlweiler 
V.  Lohmann,  88  Wis.  75;  Suydam  v. 
Williamson,  20  How.  (U.  S.)44i;  Car- 
rington V.  The  Brig  Ann  C.  Pratt,  18 
How.  (U.  S.)  63;  Prentice  v.  Zane,  8 
How.  (U.  S.)  470;  Barnes  v.  Williams, 

II  Wheat.  (U.  S.)4I5. 

Conclusions  of  Law.  —  A  special  ver- 
dict must  not  state  merely  conclusions 
of  law.  It  is  for  the  court  to  apply 
the  law  to  the  facts  found  and  draw 
the  proper  conclusions.  Hodges  v. 
Standard  Wheel  Co.,  152  Ind.  6S0; 
Udell  V.  Citizens  St.  R.  Co.,  152  Ind. 
507;  Teegarden  v.  Lewis,  145  Ind.  98; 
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Erwin  v.  Clark,  13  Mich.  10;  Com.  v. 
Chathams.  50  Pa.  St.  r8i;  Limited 
Invest.  Assoc,  v.  Glendale  Invest. 
Assoc,  99  Wis.  54;  Ross's  Case,  12  Ct. 
CI.  565;  Butler  v.  Hopper,  i  Wash. 
<U.  S.)  499;  U.  S.  V.  Collier,  3  Blatchf. 
<U.  S.)325. 

Precedents.  —  In  Central  R.,  etc.,  Co. 
V.  Ward,  37  Ga,  5191;  this  verdict  was 
set  out: 

"  We,  the  jury,  find  that  the  facts  set 
forth  in  the  answer  of  the  defendant, 
the  Central  Railroad  Company,  are  true, 
and  that  the  stock  was  transferred  at 
the  times  mentioned  in  said  answer, 
and  that  Solomon  Cohen,  mentioned  in 
said  bill  and  answer,  was  at  the  time 
he  transferred  one  hundred  shares  of 
the  stock  mentioned  in  said  bill  and 
answer  to  John  E.  Ward,  the  complain- 
ant, possessed  of  other  stock  in  the  said 
Central  Railroad  and  Banking  Company; 
this  decree  rendered  subject  to  the 
opinion  of  the  court  as  to  the  law  con- 
trolling the  case.  March  ith,  1867. 
Geo.   W.  Davis,  Foreman." 

In  Sumner  v.  Williams,  8  Mass.  218, 
the  following  verdict  is  set  out: 

"The  jury  assess  the  damages  for 
the  said  William  H.  Sumner,  in  his  said 
capacity,  as  follows,  that  is  to  say,  — 

If  the  court  shall  be  of  opinion  that 
by  law  the  plaintiff  is  entitled  to  recover 
the  consideration  money  mentioned  in 
the  deed  of  the  defendants,  and  the  in- 
terest thereof  from  the  date  of  said 
deed,  then  the  jury  assess  the  damages 
at  the  sum  of  23qi  dollars  yi  cents. 

If  the  court  shall  be  of  opinion  that 
the  plaintiff  by  law  is  entitled  to  recover 
the  said  consideration  money,  and  the 
interest  aforesaid,  and  also  the  expenses 
sustained  by  the  said  Elizabeth  in  the 
said  suit  of  the  said  Joseph  Dudley 
against  her,  and  nothing  more,  then 
the  jury  assess  the  damages  at  the  sum 
of  4681  dollars  "jz  cents. 

If  the  court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover  the 
said  consideration  money,  with  interest 
thereon  from  the  time  of  the  eviction 
aforesaid,  with  the  said  costs  sustained 
by  the  said  Elizabeth,  and  nothing  more, 
then  the  jury  assess  the  damages  at  the 
sum  of  7675- dollars  67  cents. 

If  the  court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover  the 
said  consideration  money,  and  the 
amount  paid  for  the  assignment  of  the 
said  mortgage  deed,  with  interest  on 
these  sums  from  the  dates,  with  the 
expenses  aforesaid,  and  nothing  more, 


then  the  jury  assess  the  damages  at 
the  sum  of  8gsj  dollars  6<y  cents. 

If  the  court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover  the 
said  consideration  money,  and  the 
amount  paid  for  the  said  assignment 
of  the  said  mortgage  deed,  with  interest 
on  those  sums  from  the  time  of  the 
eviction  aforesaid,  and  nothing  more, 
then  the  jury  assess  the  damages  at 
the  sum  of  J840  dollars  and  79  cents. 

If  the  court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover  the 
value  of  the  said  premises,  at  the  time 
of  the  eviction  aforesaid  of  the  said 
Elizabeth  therefrom,  together  with  the 
expenses  by  her  sustained  as  aforesaid, 
and  the  interest  thereof  from  the  time 
of  said  eviction,  then  the  jury  assess 
the  damages  at  the  sum  of  J907/ dol- 
lars. 

And  if  the  court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover  the 
said  consideration  money,  together  with 
the  amount  paid  for  said  assignment, 
and  the  amount  paid  to  Sarah  Dudley, 
widow  of  said  Willia/n  Dudley,  as  the 
consideration  for  her  release  of  her 
right  of  dower  to  said  Increase  and 
Elizabeth,  with  interest  on  these  sums 
from  the  date  aforesaid,  with  the  ex- 
penses aforesaid,  and  nothing  more, 
then  the  jury  assess  he  damages  at  the 
sum  of  g4S(>  dollars  4^  cents." 

In  Bethel  v.  Linn,  63  Mich.  467,  the 
following  verdict  is  set  out: 

"That  the  said  Amadeus  T.  Moran, 
by  reason  of  his  infancy,  did  not  un- 
dertake and  promise  in  manner  and 
form  as  the  said  plaintiff  hath  in  his 
declaration  in  this  cause  complained 
against  him;  and  the  jurors  aforesaid, 
on  their  oaths  aforesaid,  further  say 
that  the  said  defendant  Louis  N.  Moran 
did  undertake  and  promise  in  manner 
and  form  as  the  said  plaintiff  hath  in 
this  cause  complained  against  him; 
and  they  assess  the  damages  of  the 
said  plaintiff,  by  reason  of  the  non- 
performing  of  the  promises  and  under- 
takings mentioned,  over  and  above 
his  costs  and  charges,  at  the  sum  of 
%g, 27 3.86. 

The  attorney  for  the  said  plaintiff 
having  submitted  in  writing  two  special 
questions  to  be  answered  by  the  jury, 
the  jury  return  answers  to  such  ques- 
tions, which  questions  and  answers  are 
as  follows: 

Q.  Do  you  find  defendants  were 
partners  as  Moran  Brothers  ?  To  which 
question  the  jury  answer.  Yes. 
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Q.  Was  A.  T.  Moran  an  infant  at 
the  time  of  the  undertakings  and 
promises  set  forth  in  plaintiff's  declara- 
tion ?      To    which    question    the    jury 

Jinswer,  Yes." 

In  Dillon  v.  Chicago,  etc.,  R.  Co., 
58  Neb.  474,  the  following  verdict  is 
set  out. 

We,  the  jury,  duly  impaneled  and 
sworn  in  the  above  cause,  do  find  on 
the  issues  joined  for  the  plaintiff,  and 
do  assess  his  damages  as  follows:  For 
14.11  acres  of  land  actually  taken  for 
railroad  right  of  way  in  S.  12  of  sec. 

.8,  T.  2,  range  j  west,  6th  P.  M..  %2'45. 
For  damages  to  the  balance  of  tract  by 
reason   of   location    of    such    railroad, 

-%43o.  We  find  the  value  of  the  j.62 
acres  actually  taken  by  the  railroad  for 
right  of  way  in  the  N.  W.  1-4  of  sec. 
lb,  T.  2,  R.  J,  %go.so\  and  we  find  the 
damages  to  the  balance  of  such  tract 
by  reason  of  the  location  of  said  rail- 
road, %i2o.     We  find  generally  for  the 

,  plaintiff,  and  so  assess  his  damages  at 
the  sum  of  $97.^.50,  if  the  court  shall 
determine  that  the  law  allows  the 
plaintiff  to  recover  for  the  j.62  acres 
on  the  N.  W.  1-4  of  sec.  76,  T.  2,  R.  /; 
but  if  the  court  shall  determine  that 
the  law  will  not  allow  the  plaintiff  to 
recover  for  the  3.62  acres  aforesaid, 
then  we  find  and  assess  the  damages 
at  the  sum  of  %824. 

Wm.  C.  Ovilman,  Foreman. 
In  Mitchell    v.    Richmond,    164    Pa. 
St.   566,   the   following  special  verdict 
is  set  out: 

"  We  find  for  the  plaintiff  in  the  sum 
oi%248.24,  subject  to  the  opinion  of 
the  court  upon  the  question  of  law  re- 
served, to  wit:  We  find  that  at  the 
time  the  note  in  suit  was  given  by  the 
defendant,  Caroline  Richmond,  she  was 
a  married  woman,  the  wife  of  D. 
Richmond;  that  said  note- was  given  in 
payment  of  the  first  premium  on  a 
policy  of  insurance  on  the  life  of  the 
husband,  the  loss  thereof  payable  to 
Mrs.  Richmond,  if  living  at  the  time 
of  the  death  of  her  husband,  which 
policy,  at  her  request,  was  changed 
thereafter  to  a  policy  making  the  loss 
payable  to  Mrs.  Richmond,  if  living  at 
the  death  of  her  husband,  and  if  she 
were  dead,  then  to  her  children,  which 
policy  was  delivered  and  was  in  force. 

If  the  court  be  of  the  opinion  that, 
under  the  law  of  Pennsylvania  as  it 
stood  at  the  date  of  the   note,  to  wit, 

_July  2£,  iSg2,  the  obligation  is  such 
that  a  married  woman  could  bind  her- 


self therefor,  then  judgment  to  be  en 
tered  in  favor  of  the  plaintiff  for  the 
amount  of  the  verdict.  If  the  court  be 
of  the  opinion  that  on  these  facts  the 
law  is  with  the  defendant,  then  judg- 
ment to  be  entered  in  favor  of  the  de- 
fendant non  obstante  veredicto." 

In  Bole  V.  New  Hampshire  F.  Ins. 
Co.,  159  Pa.  St.  53,  is  set  out  the  fol- 
lowing special  verdict: 

"  We  find  for  the  plaintiffs  in  each 
of  the  above  cases  in  the  sum  of  eight 
hundred  dollars  without  interest,  sub- 
ject to  the  opinion  of  the  court  on  the 
question  of  law  reserved,  to  wit: 

We  find  that  the  plaintiffs  were  the 
assignees  of  Hugh  M.  Bole  under  a  deed 
of  voluntary  assignment  for  the  benefit 
of  creditors,  dated  .^/r/7  14,  \%gi.  That 
Hugh  M.  Bole,  before  the  assignment, 
had  policies  of  insurance  on  the  prop- 
erty in  each  of  the  defendant  com- 
panies (except  the  Hamburg- Bremen 
Fire  Insurance  Co.,  of  Hamburg,  Ger- 
many,  and  The  New  Hampshire  Fire 
Insurance  Co.,  of  Manchester,  N.  H.), 
which  were  in  force  at  the  time  of  the 
assignment  and  expired  on  the  24th 
day  of  October,  iSg/,  which  had  been 
placed  through yip/z«  Kirkpatrick,  an 
insurance  broker.  That  said  Kirk- 
patrick, knowing  that  the  policies  were 
about  to  expire,  visited  the  premises  to 
see  about  a  renewing  of  the  insurance; 
that  said  Kirkpatrick  and  one  of  the 
plaintiffs  at  the  buildings  and  premises 
determined  the  amount  to  be  insured 
on  different  portions  of  the  property; 
he  received  the  premiums  therefor  and 
placed  the  insurance  in  the  different 
defendant  .companies,  and  from  them 
received  out  of  the  premiums  paid  by 
the  plaintiffs  his  commissions;  that  on 
the  day  of  the  visit  of  said  Kirkpatrick 
to  the  premises  the  machine  shop  in 
question  was  not  in  operation,  and  at 
the  time  of  issuing  the  policies  and  for 
ten  days  or  more  prior  thereto  the  said 
shop  was  not  in  operation;  that  the 
plaintiffs,  as  assignees,  had  kept  the 
shops  in  partial  operation,  finishing  up 
unfinished  engines  and  other  machines, 
but  had,  from  the  14th  day  of  October, 
i?>Qi,  ceased  to  run  the  engines  until 
the  ijth  day  of  November,  l%gi,  and 
from  that  date  until  November  18,  iSgi, 
operated  the  shop,  running  the  en- 
gine, etc.,  up  to  November  18,  ligi, 
when  work  finally  ceased,  except  as 
follows:  The  foreman  of  the  shops  re- 
mained in  charge,  keeping  the  place 
cleaned  up  and  selling  stock  and  ma- 
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terial  on  hand,  such  as  a  lathe,  a  steam 
engine,  etc.,  which  had  previously  been 
manufactured,  scrap  iron,  etc.,  and 
when  the  said  machinery  was  sold  he 
put  in  order  for  removal  from  the  shop 
by  oiling,  painting  and  adding  to  the 
steam  engine  the  oil  cups  and  parts 
already  prepared,  but  which,  while  the 
engine  was  in  stock,  were  kept  separate 
from  it.  He  also  attended  to  the  de- 
livery of  the  property  sold,  and  when 
he  needed  help  in  this  work  or  in  de- 
livery he  was  furnished  with  the  neces- 
sary assistance.  A  steam  engine  was 
delivered  on  March  ^i,  189^,  otherwise 
the  shop  had  not  been  operated  since 
November  18,  iSgi,  The  fire  causing 
the  loss  happened  in  the  afternoon  of 
April  I,  i^Q2.  But  for  greater  cer- 
tainty we  make  the  policy  sued  on  and 
in  evidence  in  each  case,  with  its  de- 
scription of  property  and  terms,  a  part 
of  this  verdict.  And  especially  the 
portions  thereof  stipulating  that  the 
policy  shall  be  void  in  case  of  a  manu- 
facturing establishment  ceasing  to  be 
operated. 

If,  on  this  finding  of  facts,  the  court 
be  of  the  opinion  that  the  plaintiffs  are 
entitled  to  recover,  judgment  to  be  en- 
tered on  the  several  verdicts  in  favor 
of  the  plaintiffs.  If  the  court  be  of 
the  opinion  that  the  law  is  with  the 
defendants,  or  any  of  them,  judgment 
to  be  entered  in  favor  of  such  defend- 
ant non  obstante  veredicto." 

In  Steffen  v.  Smith,  159  Pa.  St.  207, 
the  following  special  verdict  is  set  out: 

"  I.  That  on  Feb.  2^,  i?>8g,  the  de- 
fendant Henrietta  C.  Smith  was,  and 
mow  is,  a  married  woman. 

2.  That  said  Henrietta  C.  Smith  then 
was  in  receipt  of  an  annual  income  of 
%2,400,  derived  from  a  trust  estate  con- 
sisting of  realty  and  personalty. 

3.  That     on    Feb.    23,     18^9,    A.  J. 
Stephenson  and  wife,  by  their  deed,  con 
veyed  to  Henrietta  Catherwood  Smith  a 
certain  piece  of  ground  situate  in  the 

Twentieth  ward  of  the  city  of  Pitts- 
burgh, in  said  county,  the  consideration 
therefor  being  $^7,500. 

4.  That  the  terms  of  said  sale  were 
%4,ooo  cash,  and  the  balance  of  %23^^oo 
was  secured  to  the  vendor  by  a  pur- 
chase-money mortgage  of  the  same 
date,  recorded  in  Mortgage  Book,  vol. 
473'  P-  •^^•^.  and  payable  as  follows, 
viz.:  Aug.  /J-,  \%8g,  fjj'oo;  March  7, 
1890,  %^,ooo\  March  7,  1897,  %^,ooo\ 
March  7,  1892,  %^,ooo\  March  7,  189J. 
%5,ooo\  with  interest  on  the  balance  of 


unpaid  principal  money  payable  semi- 
annually, with  the  usual  scire  facias 
clause,  in  case  of  default  of  payment  of 
principal  or  interest. 

5.  That  the  said  real  estate  was  a 
residence  property,  and  after  purchase 
occupied  by  the  defendant  and  her 
family  as  such. 

6.  That  on  the  same  date,  Feb.  2^, 
l88g,  the  said  Henrietta  C.  Smith  made 
and  delivered  and  received  the  proceeds 
of  the  following  note: 

'  %3y2oo. 

Allegheny,  Pa,,  February  2^th,  i?)8g. 

Three  months  afterdate  I  promise  to- 
pay  to  the  order  of  The  Enterprise  Sav- 
ings Bank  thirty-two  hundred  dollars  at 
The  Enterprise  Sa7jings  Bank.  Without 
defalcation.     Value  received. 

H.  C.  Smith. 

Endorsed,  T.  L.  Clark,  Cashier.' 

7.  That  the  said  note  was  before  ma- 
turity discounted  by  the  said  Christian 
Stiffen,  Jr.,  who  has  since  deceased, 
and  his  estate  is  now  administered 
upon  by  said  plaintiff. 

8.  That  said  note  was  discounted  for 
the  purpose  of  borrowing  money  with 
with  which  to  purchase  said  piece  of 
real  estate,  and  %j,ooo  of  the  proceeds 
of  said  note  were  actually  so  applied 
with  the  knowledge  of  said  bank  and 
said  Steffen,  being  a  part  of  the  cash, 
payment  of  Feb.  2^,  i88g. 

9.  That  a  mortgage  bearing  date  Feb. 
2S,  i88g,  for  fj,ooo,  upon  said  property, 
was  given  by  said  defendant  to  said 
bank  as  a  collateral  security  for  the 
payment  of  said  note. 

10.  That  the  mortgage  given  to  said 
vendor  to  secure  the  said  unpaid  pur- 
chase [money]  was  afterwards,  and  be- 
fore the  bringing  of  this  suit,  fore- 
closed, by  scire  facias  proceedings,  the 
property  sold  thereon,  and  the  lien  of 
the  mortgage  given  to  said  bank  was 
divested. 

If,  under  the  facts  stated,  the  court 
shall  be  of  opinion  that  the  defendant 
is  liable  for  the  amount  of  said  note, 
then  judgment  to  be  entered  for  the 
plaintiff  and  against  the  defendant  in 
the  sum  of  $j,200,  and  interest  from 
May  28,  \%8g.  If  the  court  should  be 
of  opinion  that  the  defendant  is  liable 
only  for  such  part  of  the  proceeds  as 
were  actually  applied  in  said  purchase, 
then  judgment  to  be  entered  for  plain- 
tiff for  %3,ooo,  and  interest  from  Alay 
28,  \'i8g.  If  the  court  shall  be  of 
opinion  that,  under  the  facts  of  the 
case,  defendant  had  no  power  to  bind 
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herself  by  the  contract  declared  upon, 
then  judgment  to  be  entered  for  de- 
fendant." 

In  Com.  V.  McCandless,  129  Pa.  St. 
496,  the  following  verdict  is  set  out: 

"  We  find  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  questions  of 
law  reserved,  to  wit,  the  question  raised 
by  the  allegations  of  fact  and  of  law 
contained  in  the  answer  of  the  respond- 
ent and  not  denied  in  the  replication 
of  the  relator,  that  is,  all  the  statements 
of  fact  set  forth  in  the  answer  except 
the  allegation  that  the  Sonntagsbote  is  a 
Sunday  newspaper.  We  find  that  the 
said  paper  in  which  the  mercantile 
appraiser's  list  was  published  is  in  fact 
not  a  Sunday  newspaper,  but  is  printed 
and  circulated  and  intended  as  a  weekly 
Saturday  newspaper. 

If  the  court  be  of  opinion  that  the 
law  is  with  the  plaintiff,  then  judgment 
to  be  entered  in  favor  of  the  plaintiff. 
If  the  court  be  of  opinion  that  the  law 
is  with  the  defendant,  then  judgment 
be  entered  in  favor  of  the  defendant 
non  obstante  veredicto." 

In  Gouldsboro  v.  Coolbaugh  Tp. ,  87 
Pa.  St.  49,  the  special  verdict  is  as 
follows: 

*'  That  by  the  Acts  of  Assembly  of 
September  23th,  ij86,  and  April  17th, 
IJQS,  the  east  bank  of  the  Lehigh  river 
was  made  the  boundary  or  division 
line  between  Luzerne  And  Monroe  coun- 
ties, the  east  bank  being  on  the  Monroe 
county  side;  that  by  the  act  of  May 
I2th,  1877,  the  village  of  Gouldsboro,  in 
Luzerne  county,  was  incorporated  into 
a  borough,  and  the  Lehigh  river  is 
named  in  said  act  as  the  southern 
boundary  thereof;  that  the  township  of 
Coolbaugh  is  on  the  opposite  side  of  the 
river  (which  at  this  point  is  a  small 
unnavigable  stream),  the  east  bank 
thereof  being  the  boundary  line  of  said 
township;  that  in  1857  a  public  road 
was  laid  out,  beginning  in  Coolbaugh 
township,  opposite  Gouldsboro,  and  in 
the  same  year  a  bridge  was  built,  by 
private  subscription,  to  connect  there- 
with at  that  point;  that  in  the  year  1873' 
this  bridge  was  burned  down;  that  the 
proper  borough  authorities  of  Goulds- 
boro thereupon  duly  notified  the  super- 
visors of  said  Coolbaugh  township,  and 
requested  them  to  join  the  authorities 
of  Gouldsboro  in  rebuilding  said  bridge; 
that  the  supervisors  refused  to  join  in 
rebuilding  the  bridge,  or  to  contribute 
anything  for  that  purpose,  and  denied 
any  liability  to  do  so;   that  thereupon 


the  borough  authorities  of  Gouldsboro, 
by  her  proper  officers,  rebuilt  the  said 
bridge,  and  before  bringing  the  present 
suit,  demanded  from  the  supervisors  of 
Coolbaugh  township  the  one-half  oi  the 
costs  and  expense  of  rebuilding  said 
bridge,  which,  or  any  part  of  it,  said 
supervisors  refused  to  pay.  If  the 
court  should  be  of  the  opinion  that  the 
plaintiff,  upon  these  facts,  was  entitled 
to  recover,  then  judgment  was  to  be 
entered  for  said  borough  for  $fJS.fj; 
if  otherwise,  then  for  defendant." 

In  Emlen  v.  Lehigh  Coal,  etc.,  Co.. 
47  Pa.  St.  76,  the  following  special 
verdict  is  set  out: 

"  The  defendants  are  an  incorporated 
company,  under  the  Act  of  February 
Jjth,  12,22,  and  its  supplements. 

The  plaintiff,  on  the  21st  April,  18./0, 
lent  to  the  defendants  the  sum  of 
%igoo,  on  the  terms  set  forth  in  the 
following  certificate  {setting  out  copy). 

On  the  12th  October,  1S6/,  the  de- 
fendants paid  to  William  S.  Vaux,  the 
attorney  in  fact  of  the  plaintiff,  under 
a  written  power  of  attorney,  executed 
at  London,  September,  186/,  the  prin- 
cipal of  said  loan. 

That  on  the  jd  December,  1S62,  de- 
fendants paid  to  said  Vaux,  attorney 
as  aforesaid,  the  arrears  of  interest  on 
said  loan,  down  to  October  ist,  iSj-j. 

That  said  payments  were  made  with- 
out prejudice  to  either  party. 

That  the  plaintiff,  on  the  ist  October, 
l8jj,  was  absent  from  the  United 
States,  being  somewhere  in  the  central 
part  of  Europe,  and  had  been  absent 
from  the  United  States  for  several 
years  previously,  and  had  no  fixed 
residence  in  Europe. 

That  the  loan  above  referred  to  was 
made  by  the  plaintiff  through  the  said 
W.  S.   Vaux,  as  her  representative. 

That  the  said  Vaux,  down  to  and  on 
the  jth  January,  18^,  had  received 
from  the  defendants  interest  on  the 
said  loan,  under  a  power  of  attorney, 
theretofore  given  by  the  plaintiff  to  one 
Bartholomew  M-^istar,  which  contained 
a  power  of  substitution,  and  the  said 
Vaux  having  been  substituted  for  the 
said   JVistar  thereunder. 

That  the  said  IVistar  died  in  or 
about  the  year  1848. 

That  subsequently  thereto,  and  prior 
to  October  12th,  186/.  the  said  Vaux  de- 
manded, at  the  office  of  the  defendant, 
interest  on  said  loan,  which  had  be- 
come in  arrear  since  the  prior  payments 
thereof,    which   demand    was    refused. 
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on  the  ground  that  the  said  Vaux  had 
no  proper  power  of  attorney. 

That  the  said  defendants,  on  and  at 
all  limes  after  October  ist,  1857,  had  in 
bank  cash  to  their  credit  sufficient  to 
pay  the  loan  to  the  said  plaintiff,  prin- 
cipal and  interest,  and  all  other  accru- 
ing and  payable  debts  of  the  said 
company,  but  that  the  said  defendants 
did  not  keep  the  principal  of  said  loan, 
or  the  interest  thereof,  separate  and 
apart  from  the  rest  of  their  funds. 

That  the  said  company  had  a  known 
office  at  No.  122  South  Second  street,  in 
the  city  of  Philadelphia,  when  the  said 
loan  was  created,  and  prior  thereto 
and  constantly  thereafter,  at  which 
office  all  payments  on  their  account 
were  made  by  their  officers. 

That  on  the  13th  September,  iSj-j,  the 
following  notice  was  published  in  the 
newspapers  of  the  city  of  Philadelphia, 
to  wit; 

'  Office  of  the  Lehigh  Coal  and 
Nawgation  Co. 
Philadelphia,  September  i^th,  \%S3- 

Notice  is  hereby  given,  that  the  cer- 
tificates of  the  Lehigh  Coal  and  Naviga- 
tion Company  Loan,  falling  due  on  the 
1st  of  October  next,  will  then  be  paid  on 
the  presentation  of  said  certificates  at 
this  office;  and  notice  is  also  given 
that  the  interest  on  all  certificates  so 
falling  due  will  cease  on  the  first  of 
October  aforesaid. 

By  order  of  the  Board  of  Managers. 
Otis  Ammidon,  Treasurer.' 

That  no  personal  notice  was  com- 
municated to  the  plaintiff  of  the  con- 
tents of  said  published  notice. 

That  no  demand  was  made  by  the 
plaintiffs  upon  the  defendants  for  pay- 
ment of  principal  or  interest  of  said 
loan,  other  than  as  hereinbefore  set 
forth. 

That  no  payments  on  account  of  said 
loan  have  been  made  to  the  plaintiff 
by  said  defendants,  other  than  as  here- 
inbefore set  forth. 

But  whether  upon  the  whole  matter 
aforesaid  by  the  said  jurors  in  form 
aforesaid  found,  the  said  defendants 
have  broken  the  covenant  as  within 
supposed  to  be  by  them  done,  the  said 
jurors  are  entirely  ignorant,  and  there- 
fore pray  the  advice  and  consideration 
of  the  court  here,  and  if  upon  the 
whole  matter  aforesaid  found,  it  shall 
appear  to  the  court  here  that  the  said 
defendants  have  broken  their  said  cove- 
nant, then  the  said  jurors,  upon  their 
oaths  and  affirmations,  say  that  the 
said  defendants  have  broken  their  said 


covenant,  and  have  not  kept  the  same 
in  manner  and  form  as  the  said  plain- 
tiff withm  complains  against  them, 
and  then  they  assess  the  damages  of 
the  said  plaintiff  on  occasion  of  said 
breach  of  covenant,  beyond  her  costs, 
and  charged  by  her  about  her  suit  in 
this  behalf  explained,  at  the  sum  of 
%ioo4.04. 

And  if  upon  the  whole  matter  afore- 
said, by  the  said  jurors  in  the  form 
aforesaid  found,  it  shall  appear  to  the 
court  here  that  said  defendants  have 
not  broken  their  said  covenant  as 
aforesaid,  within  supposed  to  be  by 
them  done,  then  the  said  jurors  say, 
upon  their  said  oaths  and  affirmations, 
that  the  said  defendants  have  not 
broken  their  said  covenant." 

In  Reed  v.  Mitchell,  18  Pa.  St.  405, 
this  special  verdict  is  set  out: 

"  That  Thomas  Reed,  on  the  i^th  of 
November,  18.^7,  drew  his  negotiable 
bill,  payable  10  John  Sterrett  or  order, 
at  the  Bank  of  Lewistown,  thirty  days 
after  date,  for  seven  hundred  dollars, 
which  was  endorsed  by  John  Sterrett 
and  by  Thomas  Reed,  and  negotiated  at 
said  bank;  that  before  maturity,  to  wit, 
on  the  yth  December,  \%4J,  the  bank,  by 
assignment  of  its  committee,  which  as- 
signment is  made  a  part  of  this  finding, 
transferred  the  said  note  to  H.  N.  Bur. 
roughs,  who  endorsed  to  the  plaintiff. 
S.  A.  Mitchell,  which  said  note  was 
regularly  protested,  and  notice  thereof 
given  to  the  drawer,  Thomas  Reed,  and 
the  endorsers,  John  Sterrett,  Thomas 
Reed  and  H.  N".  Burroughs,  on  the  iSth 
December,  18/7,  which  said  note,  en- 
dorsements and  protest  are  made  part 
of  this  finding;  that  a  notice  in  the 
words  following  was  served  on  Thomas 
Reed  on  the  ibth  December,  18^7: 

'Lewisto7vn,  December  16,  i?>47. 
To  Mr.  Thomas  Reed: 

Sir:  You  will  take  notice  that  your 
note  for  seven  hundred  dollars,  dated 
November  ij,  1S47,  at  thirty  days  after 
date,  to  the  order  oij.  &'J.  Milliken, 
was  duly  assigned,  for  a  valuable  con- 
sideration, on  the  yth  day  of  December, 
1S47,  by  the  owner  thereof,  to  //.  N. 
Burroughs,  and  also  you  will  be  re- 
quested to  pay  the  same  to  him  or  his 
order.  December  16,  1^47- 
Yours,  etc. 

S.  S.  Woods,  Attorney.' 

That  there  was  no  other  note  in  the 
Bank  of  Lewistown,  in  which  Thomas 
Reed  \\a.s  drawer  at  the  time,  than  the 
note  in  suit  first  above  described;  that 
Thomas  Reed  tendered    in   payment  of 
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said  note  to  Robert  F.  Ellis,  cashier  of 
the  Bank  of  Lewistown,  on  the  i8th  day 
of  December,  18^7,  at  the  office  of  S.  S. 
IVoods,  in  Lewislown,  first  having  gone 
to  the  banking-house  to  make  said  ten- 
der, and  found  the  doors  of  the  banking- 
house  closed  (but  was  within  banking 
hours),  the  whole  amount  due  on  the 
note,  $700,  in  bank  notes  on  the  Bank 
of  Lewistown,  and  that  the  same  amount 
in  said  notes  are  here  brought  into 
court.  That  the  Bank  of  Lewistown 
suspended  the  payment  of  specie  on 
the  8th  of  December,  \'?s4'j,  and  made  a 
general  assignment  to  assignees  of  all 
the  property  and  effects  of  the  bank, 
in  trust  for  the  creditors  of  the  bank, 
on  the  14th  of  December,  18^7,  which 
assignment  is  made  a  part  of  this  find- 
ing. That  the  said  assignees  had  not 
taken  upon  themselves  the  trust  com- 
mitted to  them  at  the  time  of  the  said 
tender,  but  had  refused,  and  that  sub- 
sequently, on  their  declining,  trustees 
were  appointed  in  their  stead  by  the 
court.  That  the  bank  is  entirely  in- 
solvent, and  the  notes  of  the  bank  not 
now  redeemed  to  a  large  amount,  are 
not  now  salable,  and  do  not  command 
any  price.  The  appointment  of  said 
committee,  who  made  the  transfer  and 
the  minutes  of  the  bank  in  relation  to 
the  action  of  said  committee,  made  a 
part  of  this  finding. 

If  in  law,  on  this  state  of  facts,  the 
plaintiff  is  entitled  to  recover,  then  we 
find  for  the  plaintiff  for  the  sum  of 
%842.6i. 

If  in  law  the  plaintiff  is  not  entitled 
to  recover,  then  we  find  for  the  defend- 
ant." 

In  Essex  v.  Milton,  3  Vt.  18,  this 
special  verdict  is  set  out: 

"  In  this  cause  the  jury  find  that  the 
said  A Imon  Mansfield  ha.d  his  last  place 
of  legal  settlement  in  the  town  of  Mil- 
ton; that  his  wife,  Sally  Mansfield,  lived 
with  the  said  Almon  some  years  before 
the  26th  day  of  October,  i?>26,  and  had 
her  legal  settlement  in  Milton;  that 
some  time  during  the  year  \%26,  the 
said  Almon  and  his  wife  Sally  removed 
from  Milton  to  Essex,  but  had  gained 
no  settlement  in  the  town  of  Essex; 
that  on  the  26th  day  of  October,  1826, 
the  said  Sally  fell  into  the  fire  and  was 
burned;  that  she  was  in  need  of  relief, 
and  that  the  town  of  Essex  did  furnish 
such  relief  as  was  necessary  and  proper; 


that  the  observers  of  the  town  of  Essex 
made  complaint  to  two  justices,   and 
such  proceedings  were  had  that  on  the 
22d  day    of   November,    1S26,   the  said 
justices   made   an   order  of    removal; 
that  the  said  Sally  could  not  be  removed 
before  the  26t/i  day  of  February,  i82'7; 
that  on  that  day  she  was  removed  on  a 
bed    placed    in    a  sleigh     without    the 
knowledge  of  the  overseers  of  the  poor 
of   Essex;   that    she    was   taken  to  her 
friends  in  Burlington;  that  in  the  month 
of  April,  i8^7,  she  was  brought  back  to 
Essex,  where  she  remained  from  six  to 
ten  days,  and  then  removed  with  her 
said  husband  to  St.  George;  that  at  the 
time   she    was   carried  from  Essex,  on 
the  26th  day  of  February,  she  was  still 
feeble  and   disabled  and  ought  not  to 
have  been  removed:  that  in  the  month 
of  April,  when   she  was  at  Essex,  she 
might  have  been    removed  to  Milton; 
that  the  said   Almon  and   his  wife  re- 
turned   to    Essex    in    September,     1827, 
where  they  b      e  ever  since  remained; 
that  the  towa  of  Essex  gave  a  copy  of 
the  order  of  removal  to  one  of  the  se- 
lect   men    of   Milton,    and  on  the  joth 
June,  i8^7,  made  a  demand  in  writing 
of  the  amount  of   their   expenditures, 
which    the  town  of  Milton   refused   to 
pay.     The  jury  find  the  amount  of  ex- 
penditures   from    the   2bth    October   to 
November  22,  1S26,  the  date  ot  said  or- 
der of  removal,  to  be  $/o5'.77;  and  from 
that  time  to  the  26t/i  day  of  February, 
1827,  the  time  when  she  was  first  re- 
moved, to  be  %ig8.oj;  and  if  the  court 
should  be  of  opinion   that   the  plaintiff 
ought  to   recover   the  whole   expendi- 
tures,  then  the   jury   say  that  the  de- 
fendants did  assume   and   promise  as 
the  plaintiffs  have  alleged,  and  find  for 
them  to  recover  of  the  said   defendants 
the  sum  of  joj   dollars  82  cents  dam- 
ages, and  their  cost.     But  if  the  court 
be  of  opinion    that  the  plaintiffs  have 
no  right   to  recover  for  any  expendi- 
tures before  the  order  of  removal,  then 
the  jury  find  for  the  plaintiffs  to  recover 
of  the  defendants  $/(p8.oj  damages  and 
their  cost.     But  if  the  court  should  be 
of  opinion  that  the  plaintiffs  ought  not 
to  recover,  then  the  jury  find   that  the 
defendants  did  not  assume  and  promise 
and  find  for  them  to  recover  their  cost. 
A.  Bostwick,  Foreman." 
1.  See,  generally,  supra,  note    2,   p. 
797. 
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Afterwards,  that  is  to  say,  on  tht  first  Monday  oi  May,  in  the  year 
one  thousand  eight  hundred  2in6.  foj-ty-six,  at  the  city  hall  in  the  city 
of  Ne7v  York,  before  John  W.  Edmonds,  Esquire,  one  of  the  circuit 
judges  of  the  state  of  New  York,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  come  as  well  the  within 
named  plaintiff  as  the  within  named  defendant,  by  their  respective 
attorneys  within  mentioned;  and  the  jurors  of  the  jury  summoned  to 
try  the  said  issue,  being  called  also  come;  who,  to  speak  the  truth 
of  the  matters  within  contained  being  chosen,  tried  and  sworn,  say, 
upon  their  oath,  that  (^Here  state  the  facts  found  by  the  jury,  and  not 
the  evidence  of  those  facts,  thus:  "That  on  X.\it  first  day  oi  June,  in  the 
year  one  thousand  eight  hundred  and  forty,  one  John  Doe  duly 
made  and  published  his  last  will  and  testament  in  manner  and  form 
required  by  law  for  passing  real  estate,  and  which  was  duly  attested 
according  to  law,  whereby,  among  other  things,  he  devised  to,"  stating 
the  particulars'). 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
say  that  the  said  John  Doe,  afterwards,  on  {stating  time),  at  {stating 
place),  died  without  altering  or  revoking  his  said  will. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
say,  that  {stating  all  the  facts  consecutively ;  and  then  conclude  as  fol- 
lows:) 

But  whether  or  not,  upon  the  whole  matter  aforesaid,  by  the 
jurors  aforesaid,  in  form  aforesaid  found,  the  said  defendant  is 
guilty  of  the  matters  within  laid  to  his  charge  (or  did  promise  and 
undertake  or  did  seal  and  deliver  the  bond  or  obligation  within  men- 
tioned, or  whatever  else  may  be  in  issue,  pursuing  the  words  of  the 
issue),  the  jurors  aforesaid  are  altogether  ignorant,  and  thereupon  pray 
the  advice  of  the  said  Supreine  Court  of  Judicature,  before  the  aforesaid 
justices  thereof;  and  if,  upon  the  whole  matter  aforesaid,  it  shall  seem 
to  the  said  court  that  the  said  defendant  is  guilty  of  unlawfully  with- 
holding the  within  described  premises  from  the  said  plaintiff  {or 
whatever  the  afiHrmative  of  the  issue  may  be),  then  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  say  that  the  defendant  is  guilty  thereof, 
in  manner  and  form  as  the  said  plaintiff  hath  within  thereof  com- 
plained against  him  {again  stating  the  afiirmative  of  the  issue),  z.x\A  in 
that  case  they  assess  the  damages  of  the  said  plaintiff,  by  reason  of 
the  matters  aforesaid,  besides  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  to  five  hundred  dollars,  and  for  those 
costs  and  charges  to  six  cents.  But  if  upon  the  whole  matter 
aforesaid  it  shall  seem  to  the  said  court  that  the  said  defendant 
is  not  guilty  of  the  matters  aforesaid  {stating  the  negative  of  the 
issue),  then  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say  that 
the  said  defendant  is  not  guilty  thereof,  in  manner  and  form  as  he 
hath  within  in  pleading  alleged  {repeating  the  negative  of  the  issue). 

{Sig7iature  of  jurors^ 

Form  No.  20442. 
(Precedent  in  Harmon  v.  Garland,  i  Mackey  (D.  C.)  i.)' 

1.  Judgment  was  rendered  on  this  verdict. 
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We,  the  jury,  find  that  the  furniture,  the  price  of  which  is  sued 
for  in  this  action,  was  sold  and  delivered  by  the  plaintiffs  to  the 
defendant,  upon  her  representation  that  she  was  the  owner  of  prop- 
€rty  in  her  own  right,  and  that  she  would  pay  for  said  furniture  out 
of  her  said  separate  estate.  We  further  find  that  said  furniture  was 
bought  and  used  by  the  defendant  for  furnishing  a  house  forming 
part  of  her  separate  estate,  which  house,  so  furnished,  said  defend- 
ant thereafter  rented.  We  further  find  that  said  defendant,  at  the 
time  of  making  said  contract,  was  a  married  woman;  and  being 
ignorant  in  point  of  law  what  our  verdict  should  be  upon  the  above 
facts,  we  find  for  the  plaintiffs  for  the  amount  claimed,  %l,83J!f..33y 
with  interest  from  the_^r^/  day  of  March,  i878,  if  the  court  shall  be 
of  opinion  that  upon  said  facts  the  plaintiffs  are  entitled  to  recover 
in  point  of  law;  and  if  the  court  shall  be  of  opinion  that  the  plain- 
tiffs are  not  entitled  to  recover  upon  said  facts  in  point  of  law,  then 
we  find  for  the  defendant. 

[(^Signatures  of  juror  s^^ 

Form  No.  20443.^ 

(  Title  of  cause.^ 

We,  the  jury,  sworn  to  speak  the  truth  upon  the  issue  joined,  upon 
our  oath  say  that  {stating  the  facts  proved  at  the  trial  with  certainty 
and  precision^.  But  whether  or  not,  upon  the  whole  matter  afore- 
said, the  issue  joined  be  for  the  plaintiff  or  for  the  defendant,  we,  the 
jury,  do  not  know,  and  therefore  we  pray  the  advice  of  the  court; 
and  if  upon  the  whole  matter  it  shall  seem  to  the  court  that  the 
issue  is  for  the  plaintiff,  then  we,  the  jury,  find  for  the  plaintiff  upon 
the  said  issue,  and  in  that  case  we  assess  the  damages  of  the  plaintiff 
to  ^00,  and  fix  the  first  day  oi  June,  xgOO,  as  the  period  at  which 
interest  shall  commence  on  the  said  damages.  But  if  upon  the  whole 
matter  aforesaid  it  shall  seem  to  the  court  that  the  issue  is  for  the 
defendant,  then  we,  the  jury,  find  for  the  defendant  upon  said  issue. 

(Signatures. ) 

2.  In  Criminal  Proceedings.^ 

1.  The  matter  to  be  supplied  within  the  defendant  has  sold  whiskey  at  his 
[]  will  not  be  found  in  the  reported  case,  warehouse  in  the  borough  of  Rochester, 

2.  See,  generally,  supra,  note  2,  p.  in  said  county,  in  quantities  not  less 
7g7,  than  one  gallon,  for  use  as  a  beverage, 

3.  Precedent.  —  In  Com.  v.  Mueller,  and  that  all  his  sales  are  made  at  said 
81  Pa.  St.  128,  the  special  verdict  was  warehouse  —  no  liquor  being  sold  at 
as  follows:  the  distillery  in  the  borough  of  Freedom 

"  That  the  defendant  is  a  distiller  of  aforesaid, 

whiskey   at   the   borough   of  Freedom,  Whether  the  facts  above  set  out  ren- 

Beaver  county,   Pennsylvania;   that  on  der  him  guilty  of  the  offense  of  selling 

the  T^j/ day  of  May,  a.  d.  187^,  he  paid  liquor  contrary  to  law  is  submitted  by 

the   legal   tax   assessed   upon   him  as  the  jury  to  the  judgment  of  the  court; 

such  distiller  to  the  treasurer  of  said  if  the  court  decide  that  the  aforesaid 

county,  and  holds  a  certificate  or  receipt  facts   constitute   the   offense   charged, 

from   said  treasurer  therefor;   that  at  then  a  verdict  of  guilty  to  be  entered, 

various  times  %\x\z&May  ist,  A.  D.  187J,  otherwise  a  verdict  of  not  guilty." 
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Form  No.  20444.1 

(Precedent  in  State  v.  Caldwell,  127  N.  Car.  522.) 

\{Commencing  as  in  Form  No.  20445,  and  continuing  down  to  *.)]^ 

That  on  the  day  of  ,   igOO,  the  defendant,  being 

employed  by  the  Chicago  Portrait  Company,  a  foreign  corporation,  of 
Chicago,  III.,  came  to  Greensboro  for  the  purpose  of  delivering  certain 
pictures  and  frames  for  which  contracts  of  sale  had  previously  been 
made  by  other  employees  of  the  Chicago  Portrait  Company,  who  had 
preceded  the  defendant  in  Greensboro.  That  the  defendant  went  to 
the  Southern  Railway  freight  station  and  took  therefrom  large  pack- 
ages of  pictures  and  frames  which  had  been  shipped  to  Greensboro^ 
H.  C,  addressed  to  the  Chicago  Portrait  Company,  carried  these  pack- 
ages to  the  rooms  of  the  defendant  in  the  Woods  House,  a  hotel  in  the 
city  of  Greensboro,  and  there  broke  the  bulk,  placing  said  pictures  in 
their  proper  frames,  and  from  this  point  delivered  the  pictures,  one 
at  a  time,  to  the  purchasers  in  the  city  of  Greensboro.  The  defendant 
had  been  engaged  in  this  work  two  days  when  arrested.  That  sec. 
57  of  the  charter  of  the  city  of  Greensboro,  N.  C,  is  as  follows: 
*'That  in  addition  to  the  subjects  listed  for  taxation,  the  aldermen 
may  levy  a  tax  on  the  following  subjects,  the  amount  of  which  tax, 
when  fixed,  shall  be  collected  by  the  collector  of  taxes,  and  if  it  be 
not  paid  on  demand,  the  same  may  be  recovered  by  suit,  or  the  articles 
upon  which  the  tax  is  imposed,  or  any  other  property  of  the  owner, 
may  be  forthwith  distrained  and  sold  to  satisfy  the  same,  namely: 
*  *  *  (21)  Upon  all  subjects  taxed  under  schedule  B,  chapter 
one  hundred  and  thirty-six,  Laws  of  North  Carolina,  session  of  one 
thousand  eight  hundred  and  eighty-three,  not  heretofore  provided 
for,  shall  pay  a  license  or  privilege  tax  of  ten  dollars.  And  the 
Board  of  Aldermen  shall  have  power  to  impose  a  license  tax  on  any 
business  carried  on  in  the  city  of  Greensboro,  not  before  enumerated 
herein,  not  to  exceed  ten  dollars  a  year."  The  business  mentioned 
in  the  ordinance  following  is  not  named  in  the  charter  of  the  city, 
other  than  in  the  above  section.  That  the  following  is  an  ordinance 
duly  passed  by  the  Board  of  Aldermen  of  the  city  of  Greensboro- 
under  and  by  virtue  of  the  foregoing  section  of  said  charter,  and 
prior  to  any  of  the  orders  being  taken:  "  Be  it  ordained  by  the  Board 
of  Aldermen  of  the  city  of  Greensboro,  North  Carolina:  That  every 
person  engaged  in  the  business  of  selling  or  delivering  picture  frames, 
pictures,  photographs,  or  likenesses  of  the  human  face,  in  the  cit)'- 
of  Greensboro,  whether  an  order  for  the  same  shall  have  been  pre- 
viously taken  or  not,  unless  the  said  business  is  carried  on  by  the 
same  person  in  connection  with  some  other  business  for  which  a 
license  has  already  been  paid  to  the  city,  shall  pay  a  license  tax  of 
ten  dollars  for  each  year.  Any  person  engaging  in  said  business 
without  having  paid  the  license  tax  required  herein,  shall  be  fined 
twenty  dollars,  and  each  and  every  sale  or  delivery  shall  constitute 
a  separate  and  distinct  offense."  That  neither  the  defendant,  the 
Chicago  Portrait  Company,  nor  any  of  the  employees  of  the  Chicago- 

1.  See,  generally,    supra,  note  2,   p.         2.  The  matter  to  be  supplied  within 
797.  [  ]  will  not  be  found  in  the  reported  case. 
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Portrait  Company,  have  paid  the  city  any  license  tax.  If,  upon  the 
foregoing  facts,  the  court  shall  be  of  opinion  that  the  defendant  is 
guilty,  the  jury  say  that  he  is  guilty;  otherwise,  they  say  that  he  is 
not  guilty. 

[(^Signature  of  foreman.yy- 

Form  No.  20445. 

(Precedent  in  State  v.  Franks,  127  N.  Car.  510.)' 

[(  Title  of  cause.  )]i 

We,  the  jury  impaneled  to  try  the  issue  in  this  case,  find  the  fol- 
lowing facts  as  a  special  verdict:  *(i)  That  the  defendant,  Nathati 
Pranks,  is  employed  by  Z.  Lavanstein  as  salesman ;  that  said  Lavan- 
stein  is  conducting  a  drygoods  and  notions  and  clothing  mercantile 
business  in  Elizabeth  City,  JV.  C,  and  during  the  latter  part  of  April, 
igOO,  defendant  spent  three  days  going  from  house  to  house,  in  the 
above  county,  exhibiting  samples  of  goods  of  said  Lavanstein,  his 
said  employer,  and  taking  orders  for  said  goods  from  his  patrons  in 
retail  quantities,  using  a  horse  and  buggy  for  the  purpose  of  con- 
veying trunks  or  boxes  containing  said  samples  from  place  to  place, 
of  drygoods,  notions  and  clothing.  (2)  That  the  orders  for  such 
goods  were  by  said  Franks  transferred  to  his  principal,  in  Elizabeth 
City,  and  there  the  goods  so  ordered  were  wrapped  in  packages,  and 
marked  to  the  various  purchasers  thereof  in  Z>ar^  county,  and  shipped 
to  said  parties  in  cars  of  defendant,  and  by  him  delivered  to  said 
purchasers  without  buggy,  cart  or  wagon.  (3)  That  prior  to  this 
time  the  Board  of  County  Covunissioners  had  made  an  order  that  no 
more  peddlers'  license  should  be  granted  for  Dare  county,  which 
order  was  then  in  force,  and  defendant  had  no  peddlers'  license. 
(4)  That  sales  of  goods  were  made  in  the  above  indicated  manner  to 
Mrs.  Caroline  Etheridge  and  a  large  number  of  others  in  said  county, 
and  the  defendant  announced  it  as  his  purpose  to  make  other  trips 
in  the  future  for  the  purpose  of  selling  merchandise  as  aforesaid  as 
clerk  of  said  Lavanstein.  If,  upon  the  above  state  of  facts,  the  court 
be  of  opinion  that  the  defendant  is  guilty,  then  the  jury  so  find;  if 
otherwise,  the  jury  find  him  not  guilty. 

\(^Signatures  of  juror s.y^ 

Form  No.  2 04 4 6. ^ 

(Precedent  in  State  v.  Worth,  116  N,  Car.  1007.) 

\{Commencing  as  in  Form  No.  20J^,  and  continuing  do7vn  to  *.)]^ 
That  on  June,  iWl/.,  the  defendant  carried  on  the  business  of  ice 
manufacturer,  converting  water  into  ice,  in  the  city  of  Wilmington, 
and  of  selling  the  said  manufactured  product  at  wholesale  and  retail 
in  said  city;  that  they  had  carried  on  said  business  for  several  years, 
and  are  still  carrying  it  on.  That  on  sdad  first  daj  oi  June,  iS94, 
and  for  ten  days  thereafter,  the  defendants  failed  to  pay  the  tax 

1.  The  matter  to  be  supplied  within  2.  The  defendant  was  adjudged 
[  ]  will  not  be  found  in  the  reported     guilty. 

case.  3.  See,  generally,  supra,  note    2,   p. 

797- 
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levied  by  the  said  city  upon  their  business,  being  the  tax  found  in 
the  General  Tax  Ordinance,  passed  May  29,  1893,  section  10,  sub- 
section 52,  and  have  not  yet  paid  said  tax.  That  there  are  merchants 
in  said  city  who  buy  and  sell  ice  that  they  do  not  manufacture,  but 
defendants  are  not  of  this  class.  That  the  said  city  passed  on  May 
29,  1 895,  the  General  Tax  Ordinance  for  the  year  1893,  and  on 
August  6,  1894,  the  General  Tax  Ordinance  for  1894,  both  of  which 
are  hereunto  annexed. 

The  jury  upon  the  foregoing  facts  are  unable  to  say  whether  the 
defendants  are  guilty  or  not  guilty;  and  if  upon  these  facts  the  court 
is  of  the  opinion  that  the  law  is  with  defendants,  then  the  jury  find 
the  defendants  not  guilty;  and  if  the  court  is  of  the  opinion  that 
the  law  is  against  the  defendants,  then  the  jury  find  the  defendants 
guilty. 

^Signature  of  foreman.  )]i 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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VERIFICATIONS. 

I.  IN  EQUITY,  8ii. 

1.   By  Party,  812. 

3.  By  Agent  or  Attorney  of  Party,  817. 

II.  UNDER  Codes,  817. 

1.   By  Party,  8i8. 

a.  In  General,  819, 

b.  By  One  of  Several  Parties^  829. 

c.  By  Member  of  Partnership,  829. 
3.   By  Agent  or  Attorney  of  Party,  830. 

a.  In  General,  830. 

b.  Where  Action  is  on  a  Written  Instrument  for  the  Payment 

of  Money  Only,  836. 
3.   By  Officer  of  Corporation,  837. 

a.  In  General,  837. 

b.  Municipal  Corporation,  839. 

I.  IN  EQUITY.i 


1.  Bequisites  ofVerification  — By  Whom 
Made.  —  The  verification  should,  as  a 
general  rule,  be  made  by  the  oath  of 
the  complainant.  Alston  v.  Jones,  3 
Barb.  Ch.  (N.  Y.)  397;  Lynch  v.  Wil- 
lard,  6  Johns.  Ch.  (N.  Y.)  346;  Hook  v. 
Dorman,  i  Sim.  &  St.  230.  Or  by  the 
oath  of  some  person  other  than  the 
complainant  who  knows  the  facts,  as 
the  agent  or  attorney  of  the  complain- 
ant. Alspaugh  V.  Adams.  80  Ga.  345; 
Brunswick  v.  Finney,  54  Ga.  317;  Bin- 
ney's  Case,  2  Bland  (Md.)  100;  Salmon 
V,  Clagett,  3  Bland  (Md.)  125;  Jones 
V.  Magill,  I  Bland  (Md.)  177;  Bergh  v. 
Poupard,  Walk.  (Mich.)  5;  Matthews 
V.  Sontheimer,  39  Miss.  174;  Young- 
blood  V.  Schamp,  15  N.  J.  Eq.  42; 
Hatch  V.  Eustaphieve,  (^larke  (N.  Y.) 
63;  Wooster  Bank  v.  Spencer,  Clarke 
(N.  Y.)  386;  Orleans  Bank  v.  Skinner, 
9  Paige  (N.  Y.)  305,  Justices  v.  Cosby, 
5  Jones  Eq.  (58  N.  Car.)  254,  Edring- 
ton  V.  Allsbrooks,  21  Tex.  186;  Wood- 
worth  V.  Edwards,  3  Woodb.  &  M.  (U. 
S.)  120. 

Form  of  Verification  —  By  Party.  — 
The  usual  form  of  a  verification  is  to 
state  that  the  party  verifying  has  read 


the  pleading  subscribed  by  him  or  has 
heard  it  read  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  mat- 
ters therein  stated  to  be  on  his  informa- 
tion and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true.  3 
Daniell's  Ch.  PI.  and  Pr.  (6th  Am.  ed.) 
2171;  I  Barbour's  Ch.  Pr.  44;  Triebert 
V.  Burgess,  11  Md.  452.  And  a  form  of 
verification  to  the  effect  that  the  bill  is 
true  of  the  complainant's  own  knowl- 
edge, except  as  to  the  matters  stated 
therein  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be 
true,  is  insufficient.  Stirlen  v.  Neus- 
tadt,  50  111.  App.  378. 

By  Agent  or  Attorney.  —  Where  the 
verification  is  by  an  agent  or  attorney 
of  the  party,  it  should  be  in  the  same 
manner  as  if  by  the  complainant  him- 
self. It  should  state  the  matters  within 
the  knowledge  of  the  affiant  positively, 
and  those  which  are  known  to  him  only 
from  information  of  others  upon  the 
knowledge  and  belief  of  the  complain- 
ant. Justices  V.  Cosby,  5  Jones  Eq. 
(58  N.  Car.)  254;  Orleans  Bank  v.  Skin- 
ner, 9  Paige  (N.  Y.)  307. 


811 


Volume  18. 


20447.  VERIFICATIONS.  20448. 

1    By  Party. 

ALABAMA. 

Form  No.  20447.' 

(Precedent  in  Culver  v.  Guyer,  129  Ala.  605.) 

State  of  Alabama^  \ 
Morgan  County.     J 

Before  me,  Chas.  Weineman,  a  justice  of  the  peace  in  and  for  said 
state  and  county,  this  day  personally  appeared  P.  A.  Guyer,  the  com- 
plainant in  the  foregoing  bill,  who,  being  by  me  duly  svVorn,  doth 
depose  and  say  that  the  allegations  of  said  bill  are  true. 

[P.  A.  Guyer.]'^ 
Sworn  to  and  subscribed  before  me  this  22d  day  of  March,  iS98. 

Chas.  Weinenian,  Justice  of  the  Peace. 

DISTRICT    OF    COLUMBIA. 

Form  No.  20448.^ 
(Dist.  of  Col.  Eq.  Rules,  No.  90.) 

District  of  Columbia,  to  wit: 

I  do  solemnly  swear  (or  affirm^  that  I  have  read  {ox  heard  read^  the 
bill  {ox petition  or  answer^  by  me  subscribed,  and  know  the  contents 
thereof,  and  that  the  facts  therein  stated  upon  my  personal  knowl- 
edge are  true,  and  those  stated  upon  information  and  belief  I  believe 
to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  10th  day  oi  June,  a.  d. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  It  was  held  that  this  verification  answer  to  which  this  affidavit  is  at 
was  sufficient  and  that  the  rule  of  prac-  tached,  said  answer  being  the  joint  and 
tice  did  not  require  the  subscription  of  separate  answer  of  all  the  defendants 
the  affiant  to  the  affidavit.  to  said  bill  except  the  Builders  &=  PainU 
See  also,  generally,  supra,  note  i,  ers  Supply  Co.  and  C.  E,  Parks  and  Ira 
p.  811.  Virgin,  are  true  except  as  to  the  state- 
Precedent. —  In  Builders,  etc..  Supply  ments  which  appear  therein  to  be  made 
Co.  V.  Montgomery  First  Nat.  Bank,  upon  information  and  belief,  and  that 
123  Ala.  213,  the  answer  contained  the  as  to  the  statements  made  as  upon  in- 
following  verification:  formation  and  belief  he  verily  believes 
"Before  me,  Leon  Weil,  in  person  the  same  to  be  true.  That  all  the  de- 
appeared  M.  Cody,  Jr.,  who,  being  duly  fendants  who,  with  the  members  of 
sworn,  deposes  and  says  that  he  was  affiant's  firm,  have  answered  as  afore-- 
at  the  date  of  filing  of  the  answer  in  said,  are  nonresidents  of  the  state  of 
the  above  entitled  cause  a  member  of  Alabama  except  affiant  and  his  copart- 
the  firm  of  Kennedy  5f  Cody  and  is  still  ner.  J.  M.  Kennedy  and  Virgin  and 
a  member  of  said   firm,  both  members  Parks." 

to  which  are  made  defendants  to  the  2.  The     matter      enclosed      by      [  ] 

bill  filed  in  said  cause.     That  the  state-  will    not    be    found    in    the    reported 

ments  of  facts  contained  in  the  answer  case. 

to  said   bill,   filed  on   the  24th  day  of  3.  See,   generally,  supra,  note   i,   p, 

March,  iZg8,   and  as  amended   by  the  811. 
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State  of  Florida.  , 

'  ^  ss 


FLORIDA. 

Form  No.  20449, 

Duval  County,      f 

John  Doe,  being  duly  sworn,  on  oath  says  that  he  has  read  the 
foregoing  bill  of  complaint  by  him  subscribed  and  knows  the  con- 
tents thereof;  that  the  same  is  true  of  his  own  knowledge,  except  as 
to  the  matters  therein  stated  to  be  upon  his  infprmation  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  a.  d. 
xZ99. 

Norton  Porter^  Notary  Public. 


State  of  Illinois.  , 

'  ^  ss 


ILLINOIS. 

Form  No.  20450, 

Greene  County,    j 

John  Doe,  being  sworn,  on  oath  says  that  he  has  read  the  fore- 
going bill  of  complaint  by  him  subscribed  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except  as 
to  the  matters  which  are  therein  stated  to  be  on  information  or 
belief,  and  that  as  ta  those  matters  he  believes  it  to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  by  the  s^\d.  John  Doe,  before  me,  this 
fifteenth  day  ol  June,  a.  d.  i857. 

(seal)  Norton  Porter, 

Notary  Public,  Greene  Co.,  ///. 

MAINE. 

Form  No.  20451.' 

Washington,  ss. :  Addison,  June  15,  iS97. 

Then  personally  appeared  John  Doe,  the  within  named  complain- 
ant, and  made  oath  that  he  has  read  the  above  bill  of  complaint  and 
knows  the  contents  thereof  and  that  the  same  is  true  of  his  own 
knowledge,  except  the  matters  stated  to  be  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  them  to  be  true. 

Before  me,  Abraham  Kent,  Justice  of  the  Peace. 

1.  See,  generally,  supra,  note  i,  p.  above  answer  subscribed  by  him,  and 
.811.  knows   the   contents  thereof,  and  that 

2.  See,  generally,  supra,  note  i,  the'same  is  true  of  his  own  knowledge, 
p.  811.  except  as  to  matters  which  are  stated 

Precedent.  —  In  Hulman  v.  McBryde,  on  his  information  and  belief,  and  as 
80  111.  App.  598,  this  verification  is  set     to  these  matters  he  believes  them  to  be 


■out: 


true.  W.  G.  Hersiz 


"  State  of  Illinois,  )  Subscribed  and  sworn  to  before  me 

Clark  County.      \  this  13th  dav  of  April,  a.  d.  1897. 

On  this  13th  day  oi  April,\%g7,  before         (SEAL)  B.  L.  Adams, 

me  personally  appeared   W.  C.  Hersig  Notary  Public." 

-and  made   oath  that  he  has  read   the 
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MARYLAND. 

Form  No.  20452.' 

State  of  Maryland,  Baltimore  County,  to  wit: 

I  hereby  certify  that  on  this  16th  day  oi  January,  in  the  year 
eighteen  hundred  and  ninety-nine,  before  me,  the  subscriber,  a  notary 
public  of  the  state  of  Maryland  in  and  for  Baltimore  county  afore- 
said, personally  appeared  John  Doe  and  made  oath  in  due  form  of 
law  that  the  matters  and  things  contained  in  the  foregoing  petition 
are  true  to  the  best  of  his  knowledge  and  belief, 

Samuel  Shorty  Notary  Public. 

MICHIGAN. 

Form  No.  20453.* 
State  of  Michigan,  ) 
County  of  Wayne.    ) 

On  this  fifteenth  day  oi  June,  a.  d.  i8P7,  before  me  personally 
appeared  John  Doe,  the  above  named  complainant,  and  made  oath 
that  he  has  read  the  foregoing  bill  of  complaint  and  knows  the  con- 
tents thereof  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  the  day  and  date  above  written. 
(seal)  Norton  Porter, 

Notary  Public,  Wayne  County,  Mich. 

NEW    JERSEY. 

Form  No.  20454.' 

State  oi  New  Jersey,  \ 
Hudson  County.          ) 

John  Doe,  of  full  age,  oi  Jersey  City,  said  county  and  state,  being 
duly  sworn  according  to  law,  on  his  oath  saith:  That  he  is  the  com- 
plainant in  the  bill  hereto  annexed  and  has  read  the  same:  That  the 
facts,  matters  and  things  therein  set  forth,  except  only  as  to  those 
stated  on  information  and  belief,  are  true  of  his  own  knowledge,  and 
as  to  such  matters,  facts  and  things  as  are  set  forth  therein  on 
information  and  belief,  he  believes  them  to  be  true. 

John  Doe. 

Sworn  to  and  subscribed  before  me  X^x's,  fifteenth  day  oi  June,  a.  d. 

(seal)  John  Griffin,  Jr., 

Notary  Public,  N.  J. 

1.  See,  generally,  supra,  note  l,  p.  On  this  the  gth  day  of  March,  \%88. 
81T.  before    me    personally    came    Harriet 

2.  See,  generally,  supra,  note  i,  p.  fohnson,  and  made  oath  that  she  has 
811.  heard   read   the  foregoing  petition   by 

Precedent.  —  In   re   Myers,   73   Mich,  her   subscribed,    and    knows    the   con- 

402,  this  affidavit  was  held  sufficient:  tents,  and  that  the  same  is  true. 
,  "  State  of  Michigan,      \  Norman  Geddes. 

County  of  Lenawee,    f  ^  *  Judge  of  Probate." 
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NEW    MEXICO. 

Form  No.  20455.' 

Territory  of  Neiu  Mexico^  ) 
County  of  San  Miguel.        \  ^^' 

Louis  Sulzbacher,  of  the  county  of  San  Miguel,  on  oath  states  that 
he  is  one  of  the  plaintiffs  in  the  above  bill;  that  he  has  heard  the 
same  read  and  knows  the  contents  thereof;  that  the  allegations 
therein  contained  are  true  in  substance  and  in  fact. 

Louis  Sulzbacher. 
Subscribed  and  sworn  to  before  me  this  seventh  day  of  February^ 
1S88. 

John  Doe,  Notary  Public, 
San  Miguel  County,  Territory  of  Ne7v  Mexico. 

PENNSYLVANIA. 

Form  No.  20456.1 

Allegheny  County,  ss. 

John  Doe,  the  plaintiff  above  named,  having  been  duly  sworn 
according  to  law,  on  oath  deposes  and  says  that  the  facts  set  forth 
in  the  foregoing  bill  (jav petition'),  so  far  as  the  same  are  alleged  to  be 
within  his  knowledge,  are  true,  and  so  far  as  they  are  alleged  to  be  de- 
rived from  the  information  of  others,  he  verily  believes  them  to  be  true. 

John  Doe. 
Sworn  and  subscribed  to  before  me  this  tenth  day  oi  March,  iS99. 

Calvin  Clark^  Prothonotary. 

RHODE    ISLAND. 

Form  No.  20457.* 

Providence,  Sc. 

In  Providence,  in  said  county,  on  l\\&  first  day  of  May,  a.  d.  i8P7, 
before  me  personally  appeared  Benjamin  F.  Smith  and  made  oath 
that  the  statements  made  in  the  bill  by  him  above  subscribed,  so  far 
as  they  are  stated  to  be  of  his  own  knowledge,  are  true,  and  so  far 
as  they  are  stated  on  information  and  belief,  are  true  to  the  best  of 
his  knowledge,  information  and  belief. 

(seal)  Frank  Cranston,  Notary  Public. 

TENNESSEE. 

Form  No.  20458.' 

State  of  Tennessee,      \ 
County  of  Hamilton,  f 

John  Doe  makes  oath  that  the  statements  in  his  foregoing  bill, 
made  of  his  own  knowledge,  are  true,  and  those  made  on  information 
and  belief  he  believes  to  be  true. 

John  Doe. 
Sworn  to  and  subscribed  before  me  thQ  fifteenth  day  oi  June,  j897. 

John  Hancock,  C.  and  M. 

1.  See,  generally,  supra,  note  i,  p.  811. 
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VERMONT. 

Form  No.  20459.' 
State  of  Vermont^       ) 
Windsor  County,  ss.  \ 

At  Windsor,  in  said  county,  on  the  tenth  day  of  March,  19^-^,  per- 
sonally appeared  John  Doe,  who  signed  the  foregoing  bill  of  com- 
plaint (or  answer),  and  made  oath  that  he  had  read  (or  heard  read) 
the  said  bill  (or  answer),  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  the  matters  stated  to 
be  upon  his  information  and  belief,  and  that  as  to  those  matters  he 
believes  them  to  be  true. 

Before  me,  Calvin  Clark,  Master  in  Chancery, 

VIRGINIA. 

Form  No.  20460.' 

Virginia,  Albemarle  County,  to  wit: 

This  day  John  Doe  appeared  in  person  before  me,  a  justice  of  the 
peace  in  and  for  the  county  and  state  aforesaid,  and  made  oath  that 
the  matters  in  the  foregoing  bill  stated  as  of  his  own  knowledge  are 
true,  and  those  stated  on  the  information  of  others  he  believes  to  be 
true. 

Given  under  my  hand  \}ci\s  fifteenth  day  oi  July,  in  the  year  i897. 

Abraham  Kent,  J.  P. 

WEST    VIRGINIA. 

Form  No.  20461.'' 

(West  Virginia  Code  1899,  p.  856.) 
State  of  West  Virginia,  Jefferson  County,  to  wit: 

John  Doe,  plaintiff  (or  defendant,  as  the  case  may  be),  named  in 
the  foregoing  bill  (or  answer  or  replication  ox  plea,  as  the  case  may 
be),  being  duly  sworn,  says  that  the  facts  and  allegations  therein 
contained  are  true,  except  so  far  as  they  are  therein  stated  to  be  on 
information,  and  that  so  far  as  they  are  therein  stated  to  be  upon 
information  he  believes  them  to  be  true. 

John  Doe,  Plaintiff  (or  Defendant). 
Taken,  sworn  to  and  subscribed  before  me  this  10th  day  of  March, 
i899. 

Calvin  Clark,  Clerk  {or  other  officer  swearing  him). 

UNITED  STATES. 

Form  No.  20462.' 
Commonwealth  of  Massachusetts,  ) 
County  of  Suffolk,  >  ss. 

District  of  Massachusetts.  ) 

On  this  tenth  day  of  March,  igO^,  before  me  personally  appeared 

1.  See,  generally,  supra,  note  i,  See  also,  generally,  supra,  note  i, 
p.  811.  p.  811. 

2.  PVest   Virginia.  —  Code   (1899),    c. 
125,  §  2. 
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John  Doe,  the  above  named  "gXdixnti^  (ov  de/endanf),  who  made  solemn 
oath  that  he  had  read  the  foregoing  bill  of  complaint  (or  answer), 
by  him  subscribed,  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  upon  information  and  belief,  and  as  to  those  matters  he 
i)elieves  it  to  be  true. 

(seal)  Calvin  Clark,  Circuit  Court  Commissioner, 

District  of  Massachusetts, 


2.  By  Agent  op  Attorney  of  Party. 

Form  No.  20463.' 

(W.  Va.  Code  iSqg,  p.  856.) 

'State  of  West  Virginia,  Jefferson  County,  to  wit: 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  agent  (or 
attorney,  as  the  case  may  be)  of  the  plaintiff  named  in  the  foregoing 
bill  {ox  of  the  defendant  named  in  the  foregoing  answer'),  and  that  he 
knows  the  contents  thereof;  that  the  facts  and  allegations  therein 
contained  are  true,  except  such  as  are  therein  stated  upon  informa- 
tion and  belief,  and  that  as  to  such  allegations  he  believes  them  to 
be  true. 

Jeremiah  Mason,  Agent  (or  Attorney). 
Taken,  sworn  to  and  subscribed  before  me  this  10th  day  oiMarch^ 
i899. 

Calvin  Clark, 
Clerk  {or  other  officer  swearing  him). 

II.  UNDER  CODES.2 

1.  West  Virginia.  —  Code  (1899),  c.  (N.  Y.)  627;  Standard  Fashion  Co.  v. 
125,  §  2.  Dean,    8    Ohio    Dec.    389;     Hecht    v. 

See  also,  generally,  supra,    note    i,  Friesleben,     28     S.    Car.    181;     Gillet 

p.  811.  V.  Houghton,  8  Wis.  311.    Where,  how- 

2.  Requisites  of  Verification,  Venue.  —  ever,  a  strict  compliance  with  the  gen- 
The  affidavit  should  show  upon  its  face  eral  rule  would  be  impossible,  the 
that  it  was  made  before  some  officer  verification  may  be  by  another  than 
competent  to  take  affidavits,  and  at  the  the  party.  In  such  case,  the  affiant 
place  where  such  officer  was  authorized  must  state  the  reason  why  the  verifica- 
to  administer  an  oath.  Lane  z/.  Morse,  tion  is  not  made  by  the  party  himself. 
(Supreme  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Silcox  v.  Lang,  78  Cal.  118;  Nichols  v. 
Y.)  394.  Jones,  14  Colo.  61:  Pence  v.  Durbin,  i 

By  Whom   Hade  —  Generally.  —  The  Idaho   550;  Standard    Fashion    Co.    v. 

codes  and  statutes  of  the  various  states  Dean,  8  Ohio  Dec.  389;  Garfield  County 

provide  that  the  verification  should  be  v.    Isenberg.    10  Okla.   378;  Morley  v. 

by   the   party   pleading.     Stephens    v.  Guild,  13  Wis.  576;  Crane  v.  Wiley,  14 

Parrish,  83  Cal.  561;  Newman  ».  Bird,  Wis.  658;  Market  Nat.  Bank  w .  Hogan, 

•60  Cal.  373;  Colquitt  f.  Mercer.  44  Ga.  21  Wis.   317;  Taylor  v.    Robinson,    26 

432;  Fowler  v.  Gate  City  Nat.  Bank,  83  Wis.   545;  Gillet  v.   Houghton,  8  Wis. 

Ga.   29;  Warman  v.  Akron  First  Nat.  311. 

Bank,  185  III.  60;  Bancroft  v.  East-  Several  Parties. — A  joint  pleading  of 
man,  7  111.  259;  Kerr  rj.  Hedge,  12  several  parlies  who  are  united  in  inter- 
Iowa  426;  High  Rock  Knitting  Co.  r.  est  may  be  verified  by  either  of  such 
Bronner,  (Supreme  Ct.  Tr.  T.)  18  Misc.  parties.  Claiborne  v.  Castle,  98  Cal. 
18  E.  of  F.  P.  — 52.                       817  Volume  18. 


20464. 


VERIFICA  TIONS. 


20464. 


1.  By  Party. 


30;  Patterson  v.  Ely,  igCal.  28;  Willett 
V.  Porter,  42  Ind.  250;  Harrison  v. 
Lebanon  Waterworks,  91  Ky.  255; 
Andrews  v.  Storms,  5  Sandf.  (N.  Y.) 
609;  Alfred  v.  Watkins,  (Supreme  Ct. 
Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  343; 
Hull  V.  Ball,  (Supreme  Ct.  Spec.  T.)  14 
How.  Pr.  (N.  Y.)  305;  Hammerslaugh 
•V.  Farrior,  95  N.  Car.  135;  Hecht  v. 
Friesleben,  28  S.  Car.  181. 

Where  there  are  two  or  more  parties 
whose  interest  are  several,  all  such 
parties  should  unite  in  the  verification. 
Gray  v.  Kendall,  (N.  Y.  Super.  Ct.  Gen. 
T.)  10  Abb.  Pr.  (N.  Y.)  66;  Fulton  Bank 
V.  Beach,  6  Wend.  (N.  Y.)  36;  Youngs 
V.  Seely,  (Supreme  Ct.  Gen.  T.)  12  How. 
Pr.  (N.  Y.)  395. 

Agent  or  Attorney.  —  The  pleading 
may,  under  certain  circumstances,  be 
verified  by  the  agent  or  attorney  of  the 
party.  Newman  v.  Bird,  60  Cal.  372; 
Silcox  V,  Lang,  78  Cal.  118;  Stephens  v. 
Parrish,  83  Cal.  561;  Nichols  v.  Jones, 
14  Colo.  61:  Colquitt  V.  Mercer,  44  Ga. 
432;  Bancroft  v.  Eastman,  7  111.  259; 
Brady  v.  Otis,  40  Iowa  97;  Hoopes  v. 
Buford,  etc..  Implement  Co.,  45  Kan. 
549  ;  Mercer  v.  Ringer,  40  Kan.  189; 
Nordine  v.  Knutson,  62  Minn.  264; 
Smith  V.  Mulliken,  2  Minn.  319;  Mat- 
thews V.  Sontheimer,  39  Miss.  174;  Eld- 
ridge  V.  Steamboat  William  Campbell, 
27  Mo.  595;  Knapp  v.  Standley,  45  Mo. 
App.  264;  Cropsey  v.  Wiggenhorn,  3 
Neb.  108;  Kuh  v.  Barnett,  57  N.  Y. 
Super.  Ct.  234;  Ross  z>.  Longmuir, 
(Supreme  Ct.  Gen.  T.)  15  Abb.  Pr.  (N. 
Y.  326;  Wheeler  v.  Chesley,  (Supreme 
Ct.)  14  Abb.  Pr.  (N.  Y.)  441;  Cheatham 
V.  Pearce,  89  Tenn.  668;  Carlisle  v. 
Cowan,  85  Tenn.  165;  Hunt  v.  Atchison, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1894)  28 
S.  W.  Rep.  460;  Cady  v.  Case,  11  Wash. 
124;  Thackara  v.  Reid,  i  Utah  238; 
Marion  Phosphate  Co.  v.  Cummer,  (C. 
C.  A.)  60  Fed.  Rep.  873. 

By  Corporation.  —  Where  a  corpora- 
tion is  a  party,  the  pleadings  of  such 
corporation  may  be  verified  by  one  of 
its  officers.  Matter  of  Close,  106  Cal. 
574;  John  T.  Noye  Mfg.  Co.  v.  Wheaton 
Roller-Mill  Co.,  60  Minn.  117;  Heint- 
zelman  v.  L'Amoroux,  3  Nev.  377; 
Tallmadge  v.  Lounsbury,  (N.  Y.  Super. 
Ct.  Spec.  T.)  23  Abb.  N.  Cas.  (N.  Y.) 
331;  Banks  v.  Gay  Mfg.  Co.,  108  N. 
Car.  282;  Standard  Fashion  Co.  v.  Dean, 
8  Ohio  Dec,  389;  Quesenberry  v.  Peo- 
ple's Bldg.,  etc.,  Assoc,  44  W.  Va.  512; 


West  V.  Home  Ins.  Co.,  9  Sawy.  (U.  S.) 
412. 

Public  Officer.  —  Where  the  state  or 
a  public  officer  is  a  party,  the  verifica- 
tion may  be  made  by  any  person  ac- 
quainted with  the  facts.  Heintzelman 
V.  L'Amoroux,  3  Nev.  377;  Code  Civ. 
Proc.  N.  Y.,  §  525;  Syracuse  Moulding 
Co.  V.  Squires,  (Supreme  Ct.  Gen.  T.'y 
21  Civ.  Proc.  (N.  Y.)  58. 

In  Kentucky,  the  verification  should 
be  by  the  attorney  who  brings  the  ac- 
tion or  by  an  agent  or  officer  who  is 
authorized  by  law  to  have  the  action 
brought.  Bullitt's  Civ.  Code  Ky.,  § 
117,  subs.  I. 

Verification  Appropriate  to  Pleading,  — 
As  a  general  rule,  the  affidavit  should 
be  adapted  to  and  appropriate  to  the 
mode  of  statement  in  the  pleading,  thus, 
if  the  mode  of  statement  is  absolute 
the  verification  should  be  absolute,  but 
if  the  mode  of  statement  is  qualified 
the  verification  should  be  qualified. 
Orvis  V.  Goldschmidt,  (Supreme  Ct. 
Spec.  T.)  64  How.  Pr.  (N.  Y.)  71 ;  2  Civ. 
Proc.  (N.  Y.)  314. 

The  Pleading  is  True.  —  It  is  the  usual 
provision  of  the  statute  that  the  veri- 
fication shall  be  to  the  effect  that  the 
pleading  is  true  to  the  knowledge  of 
the  deponent.  Patterson  v.  Ely,  19 
Cal.  28;  Hammerslaugh  v.  Farrior, 
95  N.  Car.  135.  Except  as  to  the  mat- 
ters therein  stated  to  be  alleged  on  in- 
formation and  belief.  Patterson  v.  Ely, 
19  Cal.  28;  Fleming  v.  Wells,  65  Cal. 
337;  Orvis  v.  Goldschmidt,  (Supreme  Ct. 
Spec.  T.)  64  How.  Pr.  (N.  Y.)  71;  Cole 
V.  Boyd,  125  N.  Car.  496;  Addison  v. 
Sujette,  50  S.  Car.  192.  And  as  to 
those  matters  that  the  deponent  be- 
lieves it  to  be  true.  Fleming  v.  Wells, 
65  Cal.  337;  Heintzelman  v.  L'Amo- 
roux, 3  Nev.  377;  Williams  v.  Riel, 
5  Duer  (N.Y.)  601;  Hammerslaugh  v.. 
Farrior,  95  N.  Car.  135;  Payne  v. 
Boyd,  125  N.  Car.  499. 

It  should  appear  from  the  verifica- 
tion or  from  the  verification  and  plead- 
ing what  matters  are  verified  on  the 
knowledge  of  the  affiant  and  what 
merely  on  his  belief.  Moriey  v. 
Guild,  13  Wis.  576.  See  also  Matter 
of  Howell.  2  Redf.  (N.  Y.)  299;  Smalls. 
V.  Wilder,  6  S.  Car.  402;  Robinson  v. 
Gregg,  57  Fed.  Rep.  186. 

In  some  jurisdictions,  it  is  provided 
that  an  affidavit  to  the  effect  that  the 
affiant   believes   the   statements    to  be 
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true  shall  be  sufficient.  Treadwell  v. 
Hancock  County,  ii  Ohio  St.  183; 
West  V.  Home  Ins.  Co.,  9  Sawy.  (U. 
S.)4i2. 

Information  and  Belief.  —  Where  the 
verification  is  by  a  person  other  than 
the  party,  the  affiant  must  set  forth  in 
his  affidavit  the  grounds  of  his  belief 
as  to  all  matters  not  stated  on  his 
knowledge.  Brady  v.  Otis,  40  Iowa 
97;  Leach  v.  Keach,  7  Iowa  232;  Dean 
V.  White,  5  Iowa  266;  Smith  v.  Mulli- 
ken,  2  Minn.  319;  Matter  of  Howell  2 
Redf.  (N.  Y.)  299;  Stannard  v.  Mattice, 
(Supreme  Ct.  Spec.  T.)  7  How.  Pr.  (N. 
Y.)  4;  Treadwell  v.  Fassett,  (Supreme 
Ct.  Spec.  T.)  ID  How.  Pr.  (N.  Y.)  184; 
Banks  v.  Gay  Mfg.  Co.,  108  N.  Car. 
2S2;  Commercial  Nat.  Bank  v.  Hutchi- 
son, 87  N.  Car.  22;  Hecht  v.  Friesleben, 
28  Car.  181;  Bray  Clothing  Co.  v. 
Shealy,  53  S.  Car.  12;  Roosevelt  v. 
Ulmer,  98  Wis.  356;  Morley  v.  Guild, 
13  Wis.  576;  Taylor  v.  Robinson,  26 
Wis.  545. 

Where  it  is  provided  that  if  the 
statements  of  a  pleading  are  known  to 
any  person  other  than  the  party  such 
person  may  make  the  affidavit,  the 
affidavit  must  state  facts  showing  the 
affiant's  competency.  Yoe  v.  Nichols, 
51  Iowa  330;  Searle  v.  Richardson,  67 
Iowa  170;  Bellaire  First  Nat.  Bank  v. 
Mason,  57  Iowa  105;  Clute  v.  Hazle- 
ton,  51  Iowa  355. 

By  Officer  of  Corporation.  —  A  verifica- 
tion by  an  officer  of  a  corporation  is 
considered  that  of  the  party.  American 
Insulator  Co.  v.  Bankers',  etc.,  Tel. 
Co.,  13  Daly  (N.  Y.)  200;  Duryea  v. 
Rayner,  (C.  PI.  Gen.  T.)  n  Misc.  (N. 
Y.)  294. 

And  the  grounds  of  affiant's  belief 
need  not  be  stated.  American  Insu- 
lator Co.  V.  Bankers',  etc.,  Tel.  Co.,  13 
Daly  (N.  Y.)  200;  Glaubensklee  v. 
Hamburgh,  etc..  Packet  Co.,  (C.  PI. 
Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  104;  Com- 
mercial Nat.  Bank  v.  Hutchison,  87  N. 
Car.  22;  Alspaugh  v.  Winstead,  79  N. 
Car.  526. 

Action  Upon  Written  Instrtunent.  — 
Where  the  action  is  founded  upon  a 
written  instrument  for  the  payment  of 
money  only,  which  is  in  the  possession 
of  an  attorney  or  agent,  it  has  been 
held  that  such  attorney  or  agent  may 
verify  without  stating  any  specific 
grounds  of  belief.  Matthews  v.  Smith, 
(Supreme  Ct.  Spec.  T.)  9  Civ.  Proc.  (N. 
Y.)   165;  Smith  V.   Mulliken,  2   Minn. 


319;  Griffin  v.  Asheville  Light  Co.,  in 
N.  Car.  434. 

In  other  jurisdictions  it  is  held  that 
the  possession  of  the  instrument  does 
not  release  the  agent  or  attorney  from 
stating  his  grounds  of  belief.  Souiter 
V.  Mather,  (Supreme  Ct.)  14  Abb.  Pr. 
(N.  Y.)  440;  Wheeler  v.  Chesley,  (Su- 
preme Ct.)  14  Abb.  Pr.  (N.  Y.)  441; 
Treadwell  v.  Fassett,  (Supreme  Ct. 
Spec.  T.)  10  How.  Pr.  (N.  Y.)  184. 

Beason  Why  Verification  is  Not  Made 
by  Party.  —  Where  the  verification  is 
made  by  another  than  the  party  him- 
self, the  affidavit  should  set  forth  the 
reason  why  it  is  not  made  by  the  party. 
Stephens  v.  Parrish,  83  Cal.  561; 
Nichols  V.  Jones,  14  Colo.  61;  Pence  v. 
Durbin,  i  Idaho  550;  Gibson  z.  Shorb, 
7  Kan.  App.  732;  Heintzelman  v. 
L'Amoroux,  3  Nev.  377;  Fitch  v.  Bige- 
low,  (Supreme  Ct.  Spec.  T.)  5  How. 
Pr.  (N.  Y.)  237;  Moorhouse  v.  Hutch- 
inson, 2  Dem.  (N.  Y.)  429;  Neuberger 
V.  Webb,  24  Hun  (N.  Y.)  347;  Banks  v. 
Gay  Mfg.  Co.,  108  N.  Car.  282;  Jirava 
V.  Brieska,  4  Ohio  Dec.  (reprint)  296, 
I  Cleve.  L.  Rep.  227;  Garfield  County 
V.  Isenberg,  10  Okla.  378;  Steamer  Se- 
norita  v.  Simonds,  i  Oregon  274;  Hecht 
V.  Friesleben,  28  S.  Car.  181;  Roosevelt 
V.  Ulmer,  98  Wis.  356;  Frisk  v.  Reigel- 
man,  75  Wis.  499. 

However,  where  the  affiant  slates 
that  all  material  allegations  are  within 
his  personal  knowledge,  he  need  not 
assign  any  reason  why  the  affidavit  is 
not  made  by  the  party.  Gourney  v. 
Wersuland,  3  Duer  (N.  Y.)6i3;  Jirava 
V.  Brieska,  4  Ohio  Dec.  (reprmt)  296, 
I  Cleve.  L.  Rep.  227;  Steamer  Senorita 
V.  Simonds,  i  Oregon  274.  And  such 
statement  is  unnecessary  where  the 
affidavit  is  made  by  the  guardian  ad 
litem  of  an  infant.  Clay  v.  Baker, 
(Supreme  Ct.  Gen.  T.)  11  Civ.  Proc. 
(N.  Y.)  I.  Or  by  an  officer  of  a  cor- 
poration. Commercial  Nat.  Bank  v. 
Hutchison,  87  N.  Car.  22;  Alspaugh  v. 
Winstead,  79  N.  Car.  526.  Or  where 
the  action  is  on  a  written  instrument, 
where  the  affiant  states  that  the  instru- 
ment is  in  his  possession.  Hyde  v. 
Salg,  27  Hun  (N.  Y.)  369;  Wheeler  v. 
Chesley,  (Supreme  Ct.)  14  Abb.  Pr. 
(N.  Y.)  441;  Gillet  V.  Houghton,  8  Wis. 
311;  Bates  V-  Pike,  9  Wis.  224;  Market 
N.  Bank  v.  Hogan,  21  Wis.  317. 

Compliance  with  Statutory  Form.  — 
Where  the  statute  prescribes  the  form 
of  verification,  a  substantial  compliance 
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Territory  of  Arizona^  ^ 


ARIZONA. 

Form  No.  20464.' 

Gila  County.  \ 

John  Doe,  being  first  duly  sworn,  upon  his  oath  deposes  and  says 
that  he  is  the  plaintiff  in  the  above  entitled  cause;  that  he  has  read 
the  foregoing  complaint  and  knows  the  contents  thereof,  and  that 
the  allegations  of  said  complaint  are  true  in  substance  and  in  fact. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  igOJf.. 

Norton  Porter,  Notary  Public. 

ARKANSAS. 

Form  No.  20465.' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1635,  No.  65.) 
State  of  Arkansas,  \ 
Pulaski  County.      ) 

John  Doe  says  that  he  believes  the  statements  of  the  foregoing 
complaint  are  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  th.\?,  10th  day  oi February,  iW6. 

Abraham  Kent,  Justice  of  the  Peace. 


State  of  California,       . 
County  of  San  Mateo. 


CALIFORNIA. 

Form  No.  2 04 6 6. ^ 


therewith  is  sufficient:  the  exact  words  will  be  regarded  as  surplusage  and  will 

of   the   statute   need    not  be  followed,  not  invalidate  the  verification.     Ladue 

Rhoda   V.    Alameda    County,    69   Cal,  v.    Andrews,    (Supreme   Ct.    Spec.   T.) 

523;  Kirk  V.  Rhoads,  46  Cal.  399;  Mat-  54   How.   Pr.   (N.  Y.)   160;  Kinkaid  v. 

ter  of  Macaulay,  94  N.  Y.  574;  Sexaner  Kipp,  i  Duer  (N.  Y.)  692;   Bowghen  v. 

V.  Bowen,  (C.  PI.  Gen.  T.)  10  Abb.  Pr.  Nolan,  (Marine  Ct.   Spec.  T.)  53  How. 

N.   S.   (N.   Y.)  335;    Harnes  v.   Tripp,  Pr.  (N.  Y.)  485. 

(Supreme    Ct.     Spec.    T.)   4    Abb.    Pr.  Signature.  —  The  afl5davit  verifying  a 

(N.  Y.)  232;  McLamb  v.  McPhail,  126  pleading  should  be  signed.     Laimbeer 

N.  Car.  218;  Cole  v.  Boyd,  125  N.  Car.  v.    Allen,   2   Sandf.   (N.   Y.)  648.      But 

496;  Payne  v.  Boyd,   125   N.  Car.  499;  it   has    been    held   that   where   a   per- 

Phifer  v.   Travellers   Ins.   Co.,   123  N.  son   signed  the  petition  and  is  named 

Car.  410.  in   the    affidavit   of    verification,    such 

Where  none  of  the  allegations  of  the  affidavit  need   not  be  signed  by   him. 

pleading  is  stated  to   be  made  on  in-  People  v.   Campbell,   88    Hun  (N.   Y.) 

formation  and  belief,  the  clause  as  to  in-  544;  Haff  z/.  Spicer,  3  Cai.  (N.  Y.)  190; 

formation  and   belief  may  properly  be  Jackson  v.  Virgil,  3  Johns.  (N.  Y.)  540. 

omitted  from  the  afllidavit.     Patterson  1.  See,  generally,  j?</ra,  note  2,  p.  817. 

V.   Ely,  19  Cal.  28;  Bowghen  z/.  Nolan,  2.    Arkansas.  — Sand.     &     H.     Dig. 

(Marine  Ct.  Spec.  T.)  55  How.  Pr.  (N.Y.)  (1894),  §  5744. 

485;  Orvis  f.  Goidschmidt, (Supreme  Ct.  See  also,  generally,  supra,    note    2, 

Spec.  T.)64  How.  Pr.  (N.  Y.)  71,  2  Civ.  p.  817. 

Proc.  (N.  Y.)  314;  Sexaner  v.   Bowen,  3.    California.  —  Code     Civ.     Proc. 

(C.  PI.  Gen.  T.)  10  Abb.  Pr.   N.  S.  (N.  (1897),  ^  446  ^/ j^^. 

Y.)  335;  Morley  v.  Guild,  13  Wis.  583.  See  also,  generally,  supra,    note    2, 

The   use  of  such  clause,   however,  p.  817. 
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John  Doe,  being  duly  sworn,  says  that  he  is  the  plainfeifif  in  the 
above  entitled  action,  that  he  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  \W9. 

(seal)  Norton  Porter^  Notary  Public. 


State  of  Colorado,    . 

'    ^  ss 


COLORADO. 

Form  No.  20467.' 

•  \ 


County  oi  Dolores. 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
above  entitled  action,  that  he  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  August,  iS99. 

Norton  Porter,  Notary  Public. 

GEORGIA. 

Form  No.  20468.* 

Georgia,  Bibb  County. 

Personally  appeared  before  the  undersigned  John  Doe,  who,  being 
duly  sworn,  deposeth  and  says  that  the  facts  set  out  in  the  foregoing 
petition  are  true. 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  tenth  day  of  March,  i899. 

John  Marshall,  J.  B.  S.  C. 

IDAHO. 

Form  No.  20469.' 

State  of  Idaho,  \ 

County  of  Shoshone,  f 

John  Doe,  being  first  duly  sworn  according  to  law,  deposes  and 
says  that  he  is  the  plaintiff  in  the  above  entitled  action;  that  he  has 
read  the  above  and  foregoing  complaint  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except  as 

1.  Colorado,  —  Mills'  Anno.  Stat.  See  also,  generally,  supra,  note  2, 
(1896),  §  61.  P-  817- 

See  also,  generally,  supra,    note   2,  3.  Idaho.  —  Code  Civ.  Proc.  (1901),  J^ 

p.  817.  3219- 

2.  Georgia.  — 2  Code  (1895),  §§4964.  See  also,  generally,  supra,  note  2, 
4966,  5055  et  seq.  P-  817. 

821  Volume  18. 


20469.  VERIFICATIONS.  20472. 

to  the  matters  which  are  therein  stated  to  be  on  his  information  or 
belief,  and  as  to  those  matters  that  he  believes  it  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  March.,  iS99. 

Norton  Porter,  Notary  Public. 


State  of  Indiana.  , 

'  '  ss 


INDIANA. 

Form  No.  20470.' 

County  of  Posey.  \ 

John  Doe.,  being  duly  sworn,  deposes  and  says  that  he  is  the  plain- 
tiff (or  defendant^  in  the  above  entitled  action;  that  he  has  heard 
read  the  foregoing  complaint  (or  ansxver^  and  knows  the  contents 
thereof;  that  the  same  is  true  of  his  own  knowledge,  except  as  to 
those  matters  which  are  therein  stated  on  his  information  or  belief, 
and  as  to  those  matters  that  he  believes  it  to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  oi February,  iS96. 

Abraham  Kent,  Notary  Public. 


State  of  Io%va,        , 

'        '  ss. 


IOWA. 

Form  No.  20471 

Harrison  County,  j 

I,  John  Doe,  being  duly  sworn,  say  that  I  am  the  plaintiff  (or 
defendant^  in  the  above  entitled  action;  that  the  statements  and 
allegations  of  the  foregoing  petition  (or  answer^  have  been  read  by 
(or  to)  me,  and  the  same  are  true  as  I  believe. 

John  Doe. 

Subscribed  and  sworn  to  before  me  '0[i\%  first  day  of  October,  i895. 

(seal)  Abraham  Kent,  Notary  Public. 


::|- 


KANSAS. 

Form  No.  20472 
State  of  Kansas, 
County  of  Linn. 

John  Doe,  of  lawful  age,  being  first  duly  sworn,  on  his  oath  says 
that  he  is  the  plaintiff  (or  defendant)  in  the  above  entitled  action; 
that  he  has  read  the  allegations  of  the  foregoing  petition  (or  answer), 
and  that  the  allegations  therein  contained  are  true,  as  affiant  is 
'nforraed  and  verily  believes, 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  igOJ/.. 

Norton  Porter,  Notary  Public. 

1.  Indiana.  —  Horner's  Stat.  (1901),  §  See  also,  generally,  supra,  note  2, 
360.  p.  817. 

See  also,  generally,  supra,  note  2,  3.  Kansas.  —  Gen.  Stat.  (1897),  c.  95, 
p.  817.  §  108  et  seq. 

8.  I0wa.  —  Code  (1897),  §  3580.  See  also,  generally,  supra,  note   2,  p. 

817. 
822  Volume  18. 


20473.  VERJFICA  TIONS.  20475. 

KENTUCKY. 

Form  No.  20473.' 

(Bullitt's  Civ.  Code  Ky.  1895,  p.  499.) 

'Commonwealth  of  Kentucky,  ) 
Lee  County.  j"  ^^• 

The  plaintiff  (or  defendant^  John  Doe,  says  that  the  statements 
(or  that  he  believes  the  statement s^oi  the  foregoing  petition  (or  answer^ 
•describing  the  character  of  the  pleading)  are  true. 

John  Doe. 

Signed  and  sworn  to  this  10th  day  oi  July,  i899,  before  me,  clerk 
of  the  Zee  Circuit  Court  (or  notary  public  of  Lee  county,  stating 
official  title). 

Calvin  Clark,  Clerk, 


State  of  Minnesota,  , 

ss 


MINNESOTA. 

^1    '"■"'■•"' 


County  of  Goodhue. 

John  Doe  came  before  me  personally,  and,  being  duly  sworn,  doth 
•say  that  he  is  the  plaintiff  (or  one  of  the  plaintiffs')  in  the  above 
•entitled  action;  that  the  foregoing  complaint  is  true  of  his  own 
knowledge,  except  as  to  those  matters  therein  stated  on  his  informa- 
tion and  belief,  and  as  to  those  matters  that  he  believes  it  to  be 
true.  John  Doe. 

~  Subscribed  and  sworn  to  before  me  this  tenth  day  of  February,  a.  d. 

Abraham  Kent, 
Notary  Public,  Redwing,  Minnesota. 


State  of  Montana,  ^^ 


MONTANA. 

Form  No.  20475.* 


County  of  Custer. 

John  Doe,  being  duly  sworn,  says  that  he  is  one  of  the  defendants 
{ox  plaintiffs')  in  the  above  entitled  action,  that  he  has  heard  read 
the  foregoing  answer  (or  complaint,  as  the  case  may  be),  and  knows 
the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  his  information 
or  belief,  and  as  to  those  matters  that  he  believes  it  to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  February, 

:iW6. 

Abraham  Kent,  Notary  Public. 

1.  See,  generally,  supra,    note  2,  p.        3.  Montana.  —  Code  Civ.  Proc.  (1895), 

817-  §  731- 

2.  Minnesota.  — 'sX.z.X.  (1894),  §  5245.  See  also,  generally,  supra,  note  2,  p. 
See  also,  generally,  supra,  note  2,  p.     817. 

817. 
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NEBRASKA. 

Form  No.  20476.' 

State  of  Nebraska^ ) 
County  of  Colfax.  \ 

\,  John  Doe,  plaintiff  (or  one  of  the  plaintiffs')  in  the  above  entitled 
action,  do  solemnly  swear  that  I  believe  the  facts  stated  in  the 
foregoing  petition  to  be  true. 

John  Doe. 
Subscribed  in  my  presence  and  sworn  to  before  me  this  tenth  day 
of  February,  i896. 

John  Hancock, 
Clerk  of  the  District  Court. 

NEVADA. 

Form  No.  20477.' 
State  of  Nevada,    \ 
County  of  Lincoln,  f 

Richard  Roe,  being  duly  sworn,  deposes  and  says:  That  he  is  the- 
defendant  in  the  above  entitled  action;  that  he  has  heard  read  the 
foregoing  answer  and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  those  matters  which  are 
therein  stated  on  his  information  or  belief,  and  as  to  those  matters. 
that  he  believes  it  to  be  true. 

Richard  Roe. 
Subscribed   and   sworn   to  before  me    this  tenth  day  of  March,. 
iS99. 

Norton  Porter,  Notary  Public. 


NEW    MEXICO. 

Form  No.  20478.' 

Territory  of  New  Mexico,  \ 
County  of  Lincoln.  \ 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  (or 
defendant)  in  the  above  entitled  action,  that  he  has  read  the  fore- 
going complaint  (or  answer)  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  information  and  belief,  and  as  to- 
those  matters  he  believes  them  to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March.,  igOJ^. 

Norton  Porter,  Notary  Public. 

1.    Nebraska.  —  Comp.    Stat.    (1899),  See  also,  generally,  supra,  note  2,   p» 

%Slo(ietseq.  817. 

See   also,   generally,   supra,    note   2,  3.  New  Mexico. — Comp.  Laws  (1897). 

p.  817.  §  2685,  subs.  47,  48. 

3.    Nevada.  —  Comp.    Laws    (1900),  See  also,  generally,  supra,    note    2> 

3150.  p.  817. 
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NEW   YORK. 

Form  No.  20479 .' 

County  of  Suffolk.,  ss. 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  (or  defend- 
ant) in  the  above  entitled  action,  that  he  has  read  the  foregoing 
complaint  (or  ans^ver)  and  knows  the  contents  thereof,  and  that  the 
same  is  true  to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  oi  March,  igO^-. 

Norton  Porter.,  Notary  Public. 

NORTH    CAROLINA. 

Form  No.  20480.* 


^'|ss. 


State  of  North  Carolina, 
County  of  Wake. 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  (or  defend- 
ant) above  named,  that  he  has  read  the  above  and  foregoing  com- 
plaint (or  answer)  and  knows  the  contents  thereof,  that  the  same  is 
true  to  his  own  knowledge,  except  as  to  those  matters  therein  stated 
on  information  and  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

John  Doe. 

Sworn  and  subscribed  to  before  me  this  tenth  day  of  March,  a.  d. 

Norton  Porter ^  Notary  Public. 


NORTH   DAKOTA. 

Form  No.  2  0  4  8  i  .^ 
State  of  North  Dakota,  \  ^^ 
County  oi  Burleigh.       \ 

John  Doe,  of  said  county,  being  duly  sworn,  says  that  he  is  the 
plaintiff  in  this  action,  and  that  he  knows  the  contents  of  the  fore- 
going complaint,  that  the  same  is  true  to  deponent's  own  knowledge, 
except  as  to  those  matters  therein  stated  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tefith  day  of  February, 

iS96. 

John  Hancock,  Clerk  of  Court. 

1.  New  ybr>i.  — Code  Civ.  Proc,  §  See  also,  generally,  supra,  note  2, 
526  P-  8^7- 

See  also    generally,  supra,    note    2.  8.  ^Vt7r///Z)rt-^^/a.  — Rev.  Codes  (1895), 

P-  817.  §  5281. 

2.  North  Carolina.  —  Clark's  Code  See  also,  generally,  supra,  note  2, 
Civ.  Proc.  (1900),  §  258.  P-  817- 
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State  of  Ohio^  ^ 


OHIO. 

Form  No.  20482.' 

Allen  County,  f 

John  Doe,  one  of  the  plaintiffs,  being  duly  sworn,  says  that  the 
statements  contained  in  the  foregoing  petition  are  true  as  he  verily 
believes. 

John  Doe. 

Sworn  to  by  said  John  Doe  before  me,  and  by  him  subscribed  in  my 
presence,  th\s  first  day  of  February,  a.  d.  \2>95. 

(seal)  Abraham  Kent^  Notary  Public. 

OKLAHOMA. 

Form  No.  20483.* 
Territory  of  Oklahoma,  \ 
County  of  Logan.        "    \ 

John  Doe,  one  of  the  plaintiffs  in  the  above  entitled  action,  being 
duly  sworn,  says  that  the  statements  contained  in  the  foregoing 
petition  are  true  as  he  verily  believes. 

John  Doe, 
Sworn  to  by  the  said  John  Doe  before  me,  and  by  him  subscribed 
in  my  presence,  this  tenth  day  of  March,  igOJf. 

Norton  Porter,  Notary  Public. 


State  of  Oregon,  ^ 


OREGON. 
Form  No.  2  o  4  8  4  .^ 

County  of  Multnomah.  ) 

I,  John  Doe,  being  first  duly  sworn,  say  that  I  am  the  plaintiff  in 
the  above  entitled  action,  and  that  the  foregoing  complaint  is  true 
as  I  verily  believe. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  a.  d, 
jZ99. 

Abraham  Kent,  Justice  of  the  Peace. 

SOUTH    CAROLINA. 

Form  No.  20485.^ 

State  of  South  Carolina,  ) 
County  of  Charleston.       f 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  (or  defend- 
ant) in  the  above  entitled  action;  that  he  has  read  the  foregoing 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1904),  3.  Oregon.  —  Bellinger  &  C.'s  Anno. 
§  1502.  Codes  &  Stat.  (1902),  §  82. 

See  also,  generally,  supra,  note  2,  See  also,  generally,  supra,  note  2, 
p.  817.  p.  817. 

2.  Oklahoma,  —  St&i.  (1893),  §  3986  4.  South  Carolina,— CoA^  Civ.  'Proc. 
etseq.  (l 893).  §  1 78. 

See  also,  generally,  supra,  note  2,  See  also,  generally,  supra,  note  2, 
p.  817.  p.  817. 
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complaint  (or  answer)  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  upon  his  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  igOJ^. 

Norton  Porter^  Notary  Public. 


SOUTH   DAKOTA. 

Form  No.  20486.' 

"State  of  South  Dakota,  ] 
•County  of  Hughes.         f 

John  Doe,  of  said  county,  being  duly  sworn,  says  that  he  is  the 
plaintiff  in  this  action,  and  that  he  has  read  the  foregoing  complaint 
and  knows  the  contents  thereof;  that  the  same  is  true  to  deponent's 
own  knowledge,  except  as  to  those  matters  which  are  therein  stated 
upon  information  and  belief,  and  as  to  those  matters  he  believes  it 
to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  i2>99. 

Norton  Porter,  Notary  Public. 

TEXAS. 

Form  No.  20487.' 

State  of  Texas,  \  ^^ 

County  of  Freestone.  ) 

John  Doe,  being  first  duly  sworn,  upon  his  oath  deposes  and  says 
that  he  is  the  plaintiff  (or  defendanf)  in  the  above  entitled  cause,  that 
he  has  read  the  foregoing  petition  (or  answer)  and  knows  the  con- 
tents thereof,  and  that  the  allegations  of  said  petition  (or  answer) 
are  true  in  substance  and  in  fact. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  ig04. 

Norton  Porter,  Notary  Public. 

UTAH. 

Form  No.  20488.* 


ss. 


State  of  Utah.  } 

County  of  Salt  Lake,  f  .     ,        ,  •     •«•  /-      j  r    ^ 

John  Do&,  being  duly  sworn,  says  that  he  is  the  plamtiff  (or  defend- 
ant) in  the  above  entitled  action,  that  he  has  read  the  foregomg 
complaint  (or  answer)  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  which 

I.  South  Dakota. -Siat.  (1901).  §  I' ^^r'''F''%^^^^' i'!^7',Tt^^'^olll^ 
.^j28  3.  Utah.  —  Rev.   Stat.    (1898).  §  2983. 

See  also  generally,  supra,  note  2,  See  also,  generally,  supra,  note  2, 
p.  817.         '  P-  8'7. 
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are  therein  stated  upon  his  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  oi  March,  \()0J^. 

Norton  Porter.,  Notary  Public. 


State  of  Washington,  ^ 


WASHINGTON. 

Form  No.  20489.* 

County  of  Spokane.    \ 

John  Doe,  being  first  duly  sworn,  on  oath  says  that  he  is  the  plain- 
tiff named  in  the  foregoing  complaint,  that  he  has  read  the  same  and 
knows  the  contents  thereof,  and  believes  the  same  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  this  tenth  day  of  March,  iS99. 

Norton  Porter, 

Notary  Public  in  and  for  the  State  of  Washington, 

residing  at  Spokane,  in  said  County. 


State  of  Wisconsin,  . 

'  '^  ss. 


WISCONSIN. 
Form  No.  20490 

Dane  County.  j 

John  Doe,  being  first  duly  sworn,  on  oath  says  that  he  is  the  plain- 
tiff in  the  foregoing  entitled  action  and  makes  this  verification  on  his 
own  behalf;  that  he  has  read  the  foregoing  complaint  and  knows  the 
contents  thereof,  and  that  the  same  is  true  to  his  own  knowledge, 
except  as  to  those  matters  therein  stated  upon  information  and  belief^ 
and  as  to  those  matters  he  believes  it  to  be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  a.  d. 
\%99. 

Norton  Porter,  Notary  Public. 


State  of  Wyoming,  ^ 


WYOMING. 

Form  No.  20491.^ 

County  of  Albany.  \ 

John  Doe,  being  duly  sworn,  deposes  and  says  that  he  is  the 
plaintiff  in  the  above  entitled  action;  that  he  has  read  the  foregoing 
petition  and  knows  the  contents  thereof,  and  that  the  same  is  true  to 
his  own  knowledge,  except  as  to  those  matters  which  are  stated  to 

1.  Washington,  —  Ballinger's  Anno.  See  also,  generally,  supra,  note  2, 
Codes  &  Stat.  (1897),  §  4925.  p.  817. 

See,  generally,  supra,  note  2,  p.  3.  Wyoming.  —  Rev.  Stat.  (1887),  § 
817.  2489  et  seq. 

2.  Wisconsin.  —  Stat.  (1898),  §  2666.  See  also,  generally,  supra,  note  2,  p. 

817. 
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be  on  information  or  belief,  and  as  to  those  matters  that  he  believes 
it  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  oi  June,  i896. 

Abraham  Kent,  Notary  Public. 

b.  By  One  of  Several  Parties. 

Form  No,  20492.' 
(Precedent  in  Knowles  v.  Fritz,  58  Wis.  2i6.) 

(  Venue  as  in  Form  No.  20490. ) 

Charles  Cloyes,  being  duly  sworn,  doth  depose  and  say  that  he  is 
one  of  the  plaintiffs  named  in  the  foregoing  action  and  complaint, 
and  that  he  makes  this  verification  as  well  on  his  own  behalf  as  on 
behalf  of  his  co-plaintiff;  that  he  has  heard  read  the  above  and  fore- 
going complaint,  and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated 
on  information  and  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

Charles  Cloyes. 

Subscribed  and  sworn  to  this  lJf.th  day  of  February,  188I. 

SWorn  before  me. 

(seal)  J.  W.  Uppercu,  Notary  Public. 

e.  By  Member  of  Partnership. 

Form  No.  20493.' 

Cortland  County,  ss. 

William  Martin,  being  duly  sworn,  separately  and  for  himself  says 
that  he  is  one  of  the  firm  of  Martin  and  Call,  one  of  the  peti- 
tioners in  the  above  entitled  petition,  proceedings  and  application; 
that  he  has  heard  read  the  foregoing  petition  and  knows  the  con- 
tents thereof,  and  the  same  is  true  of  his  own  knowledge,  except  as 
to  the  matters  therein  stated  to  be  alleged  upon  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Wm.  Martin. 

Sworn  to  before  me  this  eighth  day  of  November,  iS95. 

Herbert  L.  Smith,  Notary  Public. 

Form  No.  20494.' 

(Precedent  in  Holmes  v.  Moore,  63  S.  Car.  183.) 

State  of  South  Carolina,  County  of  Charleston.  Personally  appeared 
before  me  Leland  Moore,  vfho  being  duly  sworn,  deposes  and  says 
that  he  is  a  member  of  the  firm  of  IVm.  E.  Holmes  &"  Co.,  plaintiffs 
in  the  above  action;  that  he  has  read  the  foregoing  complaint,  and 
the  allegations  therein  are  true  of  his  own  knowledge. 

Leland  Moore. 

Sworn  to  before  me  this  Uth  day  of  May,  a.  d.  \^01. 

(seal)  Walter  Beckan,  Notary  Public,  S.  C. 

1.  See,  generally,  supra,  note  2,  p.  817. 
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2.  By  Agent  or  Attorney  of  Party. 

a.  In  General. 

Form  No.  20495.' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1635,  No.  66.) 

State  of  Arkansas,  ) 
Pulaski  County.       \ 

Jeremiah  Mason  says  that  he  is  the  attorney  of  the  plaintiff,  John 
Doe,  who  is  now  absent  from  Pulaski  county,  and  that  affiant 
believes  the  statements  of  the  foregoing  complaint  are  true. 

Jeremiah  Mason. 

(^  Jurat  as  in  Form  No.  20Jf.65.) 

Form  No.  20496.' 

State  of  Calif orniuy       \ 
County  of  San  Mateo.  \ 

Jeremiah  Mason,  being  duly  sworn  on  behalf  of  the  plaintiff  in 
the  above  entitled  action,  says  that  the  said  plaintiff  is  absent  from  the 
county  of  San  Meteo,  where  his  attorney  resides,  and  the  facts  are 
within  the  knowledge  of  this  affiant,  who  is  the  agent  (or  attorney)  of 
the  said  plaintiff;  that  he  has  read  the  foregoing  complaint,  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  therein  stated  on 
information  or  belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

Jeremiah  Mason. 

{Jurat  as  in  Form  No.  20466. ) 

Form  No.  20497.' 

State  of  California,       ) 
County  of  San  Mateo,  f 

Samuel  Short,  being  duly  sworn  on  behalf  of  the  plaintiff  in  the 
above  entitled  action,  says  that  he  has  read  the  foregoing  complaint 
and  knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  therein  stated  on 
information  or  belief,  and  as  to  those  matters  that  he  believes  it  to  be 
true.  That  the  said  plaintiff  is  absent  from  the  county  of  San 
Mateo,  where  his  attorney  resides,  and  the  facts  are  within  the  knowl- 
edge of  this  affiant,  who  is  the  agent  of  the  said  plaintiff,  and  there- 
fore he  makes  this  affidavit. 

Samuel  Short. 

Subscribed  and  sworn  to  before  me  this  tenth  day  oi  February,  iS96. 

(seal)  Abraham  Kent,  Notary  Public. 

Form  No.  20498. 

(Precedent  in  Gibson  v.  Shorb,  7  Kan.  App.  733.)* 
{Venue  as  in  Form  No.  20Jf.72.) 

1.  See,  generally,  supra,  note  2,  p.  See  also,  generally,  supra,  note  2» 
817-  p.  817. 

2.  It  was  held   that  this  verification 
was  sufficient. 
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G.  L.  Miller,  being  first  duly  sworn,  on  his  oath  says:  That  he  is 
attorney  for  the  defendant,  Ferry  A.  Gibson;  that  said  Perry  A. 
Gibson  is  a  nonresident  of  the  state,  and  is  at  this  time  absent  there- 
from; that  affiant  has  read  the  allegations  of  the  foregoing  answer, 
and  that  the  allegations  therein  contained  are  true,  as  affiant  is^ 
informed  and  verily  believes. 

G  L.  Miller. 
Subscribed  and  sworn  to  before  me  this  5th  day  oi  July,  i893. 

Mode  M.  Pierce,  Clerk  of  District  Court. 

Form  No.  20499  ' 

(Bullitt's  Civ.  Code  (Ky.  1895),  p.  499.) 

Commonwealth  of  Kentucky,  ) 
Lee  County.  J      ' 

Jeremiah  Mason  says  that  the  plaintiff  (or  defendant),  John  Doe, 
is  absent  from  Lee  county  (^stating  the  name  of  the  county  in  which  the 
action  is  pending,  or  is  physically  unable  to  attend  before  an  officer'),  and 
that  affiant  is  his  attorney  (or  agent)  and  believes  that  the  statements 
of  the  foregoing  petition  (or  answer)  are  true. 

(^Signature  and  jurat  as  in  Form  No.  20473.) 

Form  No.  20500. > 

State  oi  Minnesota,  ) 
County  of  Goodhue.  \ 

Jeremiah  Mason  came  before  me  personally,  and  being  duly  sworn, 
doth  say  that  he  is  the  plaintiff's  attorney  in  the  above  entitled 
action ;  that  the  foregoing  complaint  is  true  to  the  best  of  his  knowl- 
edge, information  and  belief,  and  that  the  reason  why  this  verifica- 
tion is  not  made  by  said  plaintiff,  John  Doe,  is  that  he  is  absent  from 
the  county  of  Goodhue,  Minnesota,  where  resides  this  affiant,  his 
attorney. 

Jeremiah  Mason. 

(Jurat  as  in  Form  No.  20474.) 

Form  No.  20501.' 

State  of  Montana,  \ 

County  of  Lewis  and  Clarke.  ) 

M.  S.  Gunn,  being  first  duly  sworn  according  to  law,  deposes  and 
says:  That  he  is  one  of  the  attorneys  for  the  plaintiff  in  the  above 
entitled  action,  who  makes  the  foregoing  petition ;  that  he  has  read 
said  petition  and  knows  the  contents  thereof,  and  that  the  matters 
and  facts  therein  stated  are  true  to  the  best  of  his  knowledge, 
information  and  belief. 

That  the  reason  this  verification  is  made  by  affiant  is  because  the 
plaintiff  herein,  and  each  and  all  of  its  officers,  are  nonresidents  of 
and  are  now  absent  from  the  county  of  Lewis  and  Clarke,  wherein 
affiant  resides. 

M.  S.  Gunn. 

1.  See,  generally,  supra,  note  2,  p.  817. 
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Subscribed  and  sworn  to  before  me  this  the  twentieth  day  of 
March,  a.  d.  i856. 

O.  W.  McConnell,  Notary  PubUc  in  and 
for  said  County  and  State. 

Form  No.  20502.* 

State  of  Nebraska, ) 
County  of  Colfax.  ) 

I,  Jeremiah  Mason,  do  solemnly  swear  that  I  am  the  agent  (or 
attorney)  of  the  plaintiff  in  the  above  entitled  action,  that  the  facts 
stated  in  said  petition  are  within  my  own  personal  knowledge  and 
are  true  as  I  believe  {ox  that  the  plaintiff  is  an  infa7it  or  of  unsound 
mind  ov  in  prison,  or  that  the  petition  is  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  and  such  instrument  is  in  my  posses- 
sion, or  that  the  plaintiff  is  absent  from  Colfax  county,  or  is  not  a  resident 
thereof,  or  that  the  plaintiff  is  a  corporation,  and  I  believe  the  facts  stated 
in  the  foregoing  petition  to  be  true). 

Jeremiah  Mason. 

{Jurat  as  in  Form  No.  20J^76.) 

Form  No.  20503.' 

State  of  Nebraska,  \ 
Gage  County.  f 

R.  S.  Bibb,  being  first  duly  sworn,  upon  his  oath  says  that  he  is  one 
of  the  duly  authorized  attorneys  of  and  for  the  above  named  com- 
plainants in  the  above  entitled  action;  that  the  said  complainants 
are  both  nonresidents  of  the  state  of  Nebraska;  that  affiant  has  read 
the  foregoing  bill  of  complaint  and  knows  the  contents  thereof  and 
that  the  same  is  true,  except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true. 

R.  S.  Bibb. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  thirty-first 
day  of  May,  iS97. 

Perl  King,  Notary  Public. 

Form  No.  20504.* 

Cortland  Connty,  ss. 

James  Dougherty,  being  duly  sworn,  separately!  and  for  himself, 
deposes  and  says  that  he  is  the  attorney  for  German  American  Bank 
of  Buffalo,  N.  v.,  and  C.  Coles  Dusenbury,  William  M.  Bond  and  Louis 
Dusenbury,  two  of  the  petitioners  above  named.  That  deponent  has 
heard  read  the  foregoing  petition  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  mat- 
ters therein  stated  to  be  alleged  upon  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true. 

Deponent  further  says  that  the  reason  why  this  verification  is  not 
made  by  the  petitioners,  German  American  Bank  of  Buffalo,  N.  V., 
C.  Coles  Dusenbury  and  others,  is  that  the  German  American  Bank  of 
Buffalo,  N.  Y.,  is  a  corporation  and  deponent  is  the  attorney  for 

1.  See,  generally,  supra,  note  2,  p.  817. 
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same,  and  that  said  corporation  is  not  within  the  county  of  Cortland. 
That  the  grounds  of  deponent's  belief  as  to  all  matters  not  therein 
stated  upon  his  own  knowledge  are  as  follows:  From  correspond- 
ence had  with  the  German  American  Bank  of  Buffalo,  N.  Y.,  with 
reference  to  the  notes  now  in  deponent's  possession  and  from  con- 
versations had  with  the  Hitchcock  Manufacturing  Company  and  its 
officers  with  reference  thereto,  and  from  an  inspection  of  the  uncan- 
celed notes  which  are  now  in  deponent's  possession  for  collection. 

Deponent  further  says  that  the  firm  of  Dusenbury,  Bond  6^  Co.  are 
residents  of  the  city  of  New  York  and  not  now  within  the  county  of 
Cortland.  That  deponent  is  the  attorney  for  said  firm.  That  the 
grounds  of  his  belief  as  to  all  matters  not  therein  stated  upon  his 
own  knowledge  are  as  follows:  From  conversations  and  correspond- 
ence had  with  the  firm  of  Dusenbury  &'  Bond,  and  from  conversations 
had  with  the  officers  of  the  Hitchcock  Manufacturing  Company  relating 
thereto,  and  from  an  inspection  of  the  uncanceled  note  now  in  depo- 
nent's possession  for  collection. 

James  Dougherty. 

Subscribed  and  sworn  to  before  me  this  eighth  day  of  November, 

Herbert  L.  Smith,  Notary  Public. 

Form  No.  20505.' 

County  of  New  York,  ss. 

The  petitioner  in  the  foregoing  petition  named,  being  duly  sworn, 
doth  depose  and  say  that  the  contents  of  said  petition  by  said  peti. 
tioner  subscribed  are  true  to  the  knowledge  of  deponent,  except  as 
to  those  matters  {if  any)  therein  stated  to  be  alleged  on  information 
and  belief,  and  as  to  such  matters  deponent  believes  the  same  to  be 
true.  That  deponent  is  the  agent  of  said  landlord,  and  that  the 
reason  why  this  verification  is  not  made  by  the  landlord  in  person  is 
that  the  matters  therein  stated  are  better  known  to  this  deponent  by 
reason  of  such  agency  than  they  are  to  said  landlord. 

John  Fen. 

Sworn  to  before  me  this  sixth  day  of  July,  iS98. 

Jared  Sparks, 

Notary  Public,  New  York  County 

(or  Commissioner  of  Deeds,  New  York  City). 

Form  No.  20506.' 

State  of  North  Dakota,  )  ^^ 

County  of  Burleigh.        \     '  ' 

Jeremiah  Mason,  being  duly  sworn,  deposes  and  says  that  the  fore- 
going complaint  is  true  to  his  own  knowledge,  except  as  to  those  mat- 
ters therein  stated  on  information  and  belief,  and  as  to  those  matters 
he  beUeves  it  to  be  true;  and  deponent  further  says  that  he  is  the 
attorney  in  the  action  in  said  complaint,  and  that  the  reason  why  the 
said  complaint  is  verified  by  this  deponent  and  not  by  John  Doe  is 

1.  See,  generally,  supra,  note  2,  p.  817. 
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that  John  Doe  is  absent  from  the  county  of  Burleigh,  wherein  deponent 
resides,  and  that  deponent's  knowledge  and  the  grounds  of  his  belief 
on  the  subject  are  as  follows:  {Here  give  the  grounds  of  belief). 

Jeremiah  Mason. 
{Jurat  as  in  Form  No.  20J^1.) 


V  SS. 


Form  No.  20507.' 
State  of  Ohio, 
Allen  County. 

John  Doe,  being  duly  sworn,  says  that  the  statements  contained  in 
the  foregoing  petition  are  true,  as  he  verily  believes. 

This  affiant  further  says,  on  oath,  that  he  is  the  authorized  attorney 
or  agent  of  the  said  plaintiff  in  said  action,  and  that  he  makes  this 
affidavit  for  the  reason  that  said  plaintiff  is  absent  from  said  county 
of  Allen. 

Jeremiah  Mason. 
Sworn  to  by  said  Jeremiah  Mason  before  me,  and  by  him  sub- 
scribed in  my  presence,  this  tenth  day  of  February,  a.  d.  18P6. 

Norton  Porter,  Notary  Public. 

Form  No.  20508.' 

State  of  South  Carolina,  ) 
County  of  Abbeville.         \      ' 

Personally  came  Wm.  H.  Parker,  one  of  the  attorneys  for  plaintiff 
in  this  action,  and  being  duly  sworn,  says  that  the  foregoing  com- 
plaint is  true  of  his  own  knowledge,  except  as  to  those  matters  which 
are  therein  stated  on  his  information  or  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true;  that  his  information  is  derived  from 
having  in  possession  the  original  notes  and  mortgage,  and  on  that 
account  he  makes  this  verification  instead  of  plaintiff, 

Wm.  H.  Parker. 

Sworn  to  before  me  this  eighth  day  of  September,  1886. 

J.  P.  Cothran,  N.  P.  S.  C. 


[•  SS. 


Form  No.  20509.' 
State  of  South  Dakota, 
County  of  Hughes. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  plaintiff  in  the  action  entitled  in  the  foregoing  pleading,  and 
that  said  plaintiff's  pleading  is  true  to  his  best  knowledge,  informa- 
tion and  belief,  and  that  the  reason  why  this  affidavit  of  verification 
is  not  made  by  said  plaintiff  is  that  said  plaintiff  is  absent  from  and 
not  a  resident  of  the  county  of  Hughes,  in  which  said  county  the  said 
attorney  resides. 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  iS99, 

Norton  Porter,  Notary  Public. 

1.  See,  generally,  supra,  note  2,  p.  817. 
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Form  No.  20510.' 

(Precedent  in  Mcintosh  v.  Johnson,  8  Utah  364.) 

Territory  of  Utah^  ) 
County  of  Weber.    \  ^^' 

H.  H.  Henderson,  being  duly  sworn,  says:  I  am  the  attorney  of 
record  for  the  defendant  in  the  above  entitled  action;  that  I  have 
read  the  foregoing  answer  and  know  the  contents  thereof;  that  the 
statements  therein  contained  and  made  on  my  own  knowledge  are 
true,  and  those  made  on  information  and  belief  I  believe  to  be  true. 
The  reason  this  verification  is  not  made  by  the  said  defendant 
in  person  is  because  he  is  now  not  in  the  territory  oi  Utah,  where 
this  action  is  pending,  and  where  affiant  resides  and  has  his  office. 
Affiant's  information  is  derived  from  conversations  had  with  said 
defendant  and  from  other  sources  deemed  reliable. 

H.  H.  Henderson. 

Subscribed  and  sworn  to  before  me  this  10th  day  of  February,  iS92. 

Morton  V.  Gilbert,  Notary  Public, 

Form  No.  2  o  5 1 1 .' 

State  of  Wisconsin,  \ 
Dane  County,  )  ^  * 

I,  John  Doe,  being  duly  sworn,  do  depose  and  say  that  I  am  the 
attorney  of  the  above  named  plaintiff  and  make  this  affidavit  of 
verification  in  his  behalf;  that  I  have  read  the  above  and  foregoing 
complaint,  and  know  the  contents  thereof,  and  that  I  verily  believe 
the  same  to  be  true;  that  the  grounds  of  my  belief  on  the  subject 
are  that  {stating  grounds  of  belief),  and  the  reasons  why  this  verifica- 
tion is  not  made  by  the  plaintiff  (or  07ie  of  the  plaintiffs)  are  that  the 
said  plaintiff  does  not  reside  and  is  not  within  said  county,  and  is 
not,  therefore,  capable  of  making  the  same, 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  June,  a.  d. 
\Z99. 

Norton  Porter,  Notary  Public. 

Form  No.  20512.* 

State  of  Wisconsin,  ) 
Dane  County.  ) 

John  Smith,  being  first  duly  sworn,  on  oath  says  that  he  is  the 
agent  of  the  plaintiff  in  the  foregoing  entitled  action;  that  he  has 
read  the  foregoing  complaint  and  knows  the  contents  thereof, 
and  that  the  same  is  true  to  his  own  knowledge,  except  as  to  those 
matters  therein  stated  upon  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true.  Deponent  further  says  that  the 
reason  why  this  verification  is  not  made  by  the  plaintiff  is  that  all 
the  material  allegations  of  the  complaint  are  within  the  personal 
knowledge  of  this  deponent.     That  deponent  s  knowledge  is  derived 

1.  See,  generally,  supra,  note  2,  p.  817. 
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from  {stating  source  of  knowledge),  and  that  the  grounds  of  his  belief 
are  {stating  grounds  of  belief). 

John  Smith. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  a.  d. 

Norton  Porter,  Notary  Public. 

b.  Where  Action  is  on  a  Written  Instrument  for  the  Payment  of 

Money  Only. 

Form  No.  20513, 

(Precedent  in  Wheeler  v.  Chesley,  (Supreme  Ct.)  14  Abb.  Pr.  (N.  Y.)  442.)' 

{Vefiiie.') 

F.  C.  Bliss,  of  the  city  of  Ne7v  York,  being  duly  sworn,  says  that 
he  is  the  attorney  for  the  plaintiff  in  the  above  action;  that  the  fore- 
going complaint  is  true  to  his  own  knowledge,  except  as  to  the  mat- 
ters therein  stated  on  information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true.  Deponent  further  says  that  the  reason 
why  this  verification  is.  not  made  by  the  plaintiff  is  that  the  action  is 
founded  upon  a  written  instrument  for  the  payment  of  money  only, 
and  such  instrument  is  in  the  possession  of  deponent,  and  that  his 
knowledge  is  derived  from  said  instrument  and  from  information 
received  by  this  deponent  from  the  said  plaintiff,  and  that  the 
grounds  of  deponent's  belief  are  the  statements  of  the  plaintiff  to 
deponent. 

{Signature  and  jurat  as  in  Form  No.  8805.) 

Form  No.  20514.' 

The  State  of  Ohio,       ) 
Hamilton  County,  ss.  j 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney  of 
said  plaintiff,  that  this  action  is  brought  upon  an  instrument  in 
writing  for  the  unconditional  payment  of  money  only,  that  said 
instrument  in  writing  is  in  his  possession,  and  that  he  believes  the 
statements  contained  in  the  foregoing  petition  are  true  in  substance 
and  in  fact. 

Jeremiah  Mason. 

Sworn  to  by  said  Jeremiah  Mason  before  me,  and  by  him  sub- 
scribed in  my  presence,  this  tenth  day  oi  March,  a.  d.  \W9. 

Norton  Porter,  Notary  Public. 


t  ss. 


Form  No.  20515 

State  of  Wisconsin, 
Dane  County. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  plaintiff  in  this  action;  that  he  has  read  the  annexed  com- 
plaint and  knows  the  contents  thereof,  and  that  the  same  is  true  to  this 
deponent's  own  knowledge,  except  as  to  those  matters  therein  stated 

1.  This  affidavit  was  held  sufficient.  2.  See,  generally,  supra,    note  2,   p. 

See  also,  generally,  supra,    note    2,     817. 

p.  8l7- 
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on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  Deponent  further  says  that  the  reason  why  this  verification 
is  not  made  by  the  plaintiff  is  that  this  action  is  founded  upon  a 
written  instrument  for  the  payment  of  money  only,  and  such  instru- 
ment is  in  the  possession  of  deponent;  and  that  his  knowledge  is 
{stating  knowledge)^  and  the  grounds  of  his  belief  are  {stating  grounds 
of  belief  ^. 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  June,  a.  d. 
iS99. 

Norton  Porter,  Notary  Public. 

3.  By  Oflacer  of  Corporation, 
a.  In  General. 

Form  No.  20516.' 

State  of  Colorado,  ) 
Lake  County.  ) 

I,  George  R.  Fisher,  being  duly  sworn,  on  oath  say  that  I  am  the 
cashier  and  principal  stockholder  of  the  petitioner;  that  I  have  read 
said  petition  and  know  its  contents,  and  that  the  same  is  true  of  my 
own  knowledge. 

George  R.  Fisher. 

{Jurat  as  in  Form  No.  20467.) 

Form  No.  20517.' 
(Precedent  in  St.  Louis,  etc.,  R.  Co.  v.  Tiernan,  37  Kan.  609.) 

State  of  Kansas,  County  of  Bourbon,  ss.  —  J.  W.  Miller,  being  duly 
sworn,  says  that  he  is  vice-president  and  general  manager  of  the 
defendant  herein,  the  St.  Louis,  Fort  Scott  6^  Wichita  Railroad  Com- 
pany; that  he  has  read  and  knows  the  contents  of  the  foregoing 
answer,  and  that  he  verily  believes  the  statements  therein  made  are 
true. 

/.  W.  Miller. 

Sworn  to  and  subscribed  before  me  this  8th  day  oi  January,  i885. 

(seal)  J.  S.  West,  Notary  Public. 

(Commission  expires  March  17,  i885.} 


^_['ss. 


Form  No.  20518.' 
State  of  New  York, 
City  and  County  of  Ne7v  York. 

Daniel  W.  Mc  Williams,  being  duly  sworn,  deposes  and  says  that 
he  is  the  secretary  and  treasurer  of  the  Manhattan  Railway  Company., 
and  the  Metropolitan  Elevated  Railway  Company,  the  defendants 
herein;  that  he  has  read  the  foregoing  answer,  and  that  the  same  is 
true  tp  his  own  knowledge,  except  as  to  those  matters  therein  stated 
to  be  alleged  upon  information  and  belief,  and  that  as  to  those  mat- 
ters he  believes  it  to  be  true. 

1.  See,  generally,  supra,  note  2,  p.  817. 
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That  the  reason  why  the  said  answer  is  not  verified  by  said  defend- 
ants is  that  said  defendants  are  domestic  corporations;  that  deponent 
has  verified  his  knowledge  of  the  facts  above  set  forth  from  employees, 
officers  and  agents  of  said  defendants,  and  from  information  acquired 
by  him  in  the  performance  of  his  duties  as  secretary  and  treasurer 
aforesaid. 

Daniel  IV.  Mc  Williams. 
Sworn  to  before  me  this  twenty- seventh  day  of  February,  iSOl. 

W.  P.  Page,  Notary  Public,  New  York  County. 

Form  No.  20519.' 

Cortland  County,  ss. 

Hector  Cowan,  being  duly  sworn  separately  and  for  himself,  says 
that  he  is  the  president  of  the  Second  National  Bank  of  Cortlatid,  one  of 
the  petitioners  in  the  above  entitled  petition;  that  he  has  heard  read 
the  foregoing  petition  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

Hector  Cowan, 

Sworn  to  before  me  this  eighth  day  of  November,  \W5. 

Herbert  L.  Smith,  Notary  Public. 

Form  No.  20520.' 

City  and  County  of  New  York,  ss. 

Edward  Loesser,  being  duly  sworn,  deposes  and  says:  That  he  is 
the  president  of  the  plaintiff  corporation  herein.  That  the  foregoing 
complaint  is  true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  upon  information  and  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  true. 

That  the  reason  why  this  verification  is  not  made  by  the  plaintiff 
is  that  the  plaintiff  is  a  foreign  corporation,  of  which  deponent  is 
president,  and  deponent  has  charge  of  the  business  of  the  said  cor- 
poration and  is  acquainted  with  all  the  facts  thereof. 

Edward  Loesser. 
Sworn  to  before  me  this  sixth  day  oi  June,  iS93. 

Christian  Schierloh, 
Notary  Public,  N.  Y.  Co. 

Form  No.  20521.' 

State  of  New  York,  ) 

City  and  County  of  Ne7i>  York.  ) 

William  G.  Bosxvorth,  being  duly  sworn,  says  that  he  is  the  vice- 
president  of  the  New  York  and  Long  Lsland  Bridge  Compajjy,  the 
above  named  plaintiff;  that  the  foregoing  petition  is  true  to 
the  knowledge  of  affiant,  except  as  to  the  matters  therein  stated 
to  be  alleged  upon  information  and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true;  that  the  reason  why  said  petition  .is  not 
verified  by  the  plaintiff  is  that  plaintiff  is  a  corporation;  that  affiant 
has  acquired  his  knowledge  of  the  facts  therein  alleged  during  and 

1.  See,  generally,  supra,  note  a,  p.  817. 
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by  the  performance  of  his  duties  as  vice-president,  as  aforesaid; 
and  that  the  grounds  of  his  beUef  as  to  all  matters  not  therein 
stated  upon  his  knowledge  are  information  derived  from  documents, 
officers,  agents,  and  employees  of  plaintiff. 

William  G.  Bosworth. 
Sworn  to  before  me  this  eighteenth  day  of  March,  iS98. 

Charles  M.  Reynolds, 
Notary  Public,  N.  Y.  Co. 


J-  ss. 


Form  No.  20522 

State  of  Wisconsin,  ' 
Dane  County. 

John  Doe,  being  first  duly  sworn,  on  oath  says  that  he  is  the  presi- 
dent of  the  Union  Iron  Company,  the  plaintiff  above  named;  that  he 
has  read  the  foregoing  complaint  and  knows  the  contents  thereof, 
and  that  the  same  is  true  to  his  own  knowledge,  except  as  to  those 
matters  therein  stated  upon  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true.  Deponent  further  says  that  the 
reason  why  this  verification  is  not  made  by  the  plaintiff  is  that  they 
are  a  corporation;  that  the  deponent  is  an  officer  of  the  same,  to  wit, 
president,  and  that  his  knowledge  is  derived  from  (jtating  source  of 
knowledge^,  and  that  his  information  is  derived  from  (jtating  source  of 
information'). 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  a.  d. 

Norton  Porter,  Notary  Public. 

b.  Municipal  Corporation. 
Form  No.  20523. > 

City  and  County  of  New  York,  ss. 

Richard  A.  Storrs,  the  deputy  comptroller  of  the  city  of  New  York 
and  an  officer  of  the  plaintiffs  in  the  above  entitled  action,  being  duly 
sworn,  says  that  the  foregoing  complaint  is  true  to  his  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  upon  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 
Deponent  further  says  that  the  reason  why  this  verification  is  not 
made  by  the  plaintiffs  is  that  they  are  a  corporation;  that  this  depo- 
nent is  an  officer  of  the  same,  to  wit,  deputy  comptroller;  and  that 
the  grounds  of  his  belief  as  to  all  matters  not  therein  stated  upon 
his  knowledge  are  as  follows,  to  wit:  information  obtained  from 
the  books  and  records  of  the  department  of  finance,  or  of  other  depart- 
ments of  the  city  government,  or  from  statements  made  to  him  by 
certain  officers  and  agents  of  the  plaintiffs. 

Richard  A.  Storrs,  Deputy  Comptroller. 

Sworn  to  before  me  this  ninth  day  of  August,  i%8J^. 

R.  E.  Selmes,  Notary  Public, 
Kings  County,  N.  Y. 

Certificate  filed  in  New  York  County. 

1.  See,  generally,  supra,  note  2,  p.  817. 
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Order  to  View  Locus  in  Quo. 

Form  No.  205 2 4. > 

(Precedent  in  People  v.  Bush,  68  Cal.  625.)* 

[In  Superior  Court  of  the  County  of  San  DiegOy  State  of  Cali- 
fornia. 

The  People  of  the  State  of  California,  plaintiff, 

against 

J.  J.  Bush,  defendant.]^ 

Whereas  it  appears  to  the  court  that  it  is  proper  and  necessary 
that  the  jury  should  view  certain  places  represented  on  the  diagram 
used  in  this  case,  marked  "  Map  of  Road  from  Julian  to  house  of 
J.  J.  Bush,  San  Diego  County,  by  C.  J.  Fox,  id>8Jf.,"  hereinafter 
specified:  It  is  ordered,  that  the  jury  be  conducted  in  a  body,  in 
custody  of  the  sheriff,  to  such  places,  and  that  the  witness  Valentine 
show  to  said  jury  the  following  places,  viz.:  i.  The  hotel  in  Julian', 
2.  The  blacksmith's  shop;  3.  The  stable  near  said  blacksmith's  shop; 
4.  The  road  traveled  by  the  witness  and  John  Ivey  the  day  of  the  kill- 
ing of  John  Ivey,  when  they  left  Julia?i;  5.  The  place  where  he 
(^Valentine)  was  when  he  first  saw  the  defendant, y.  J.  Bush,  aiter 
leaving  Julian  on  the  day  of  the  killing;  6,  The  place  where  he 
(^Valentine)  was  when  he  next  saw  the  defendant,  y.  J.  Bush;  7.  The 
places  on  the  road  where  the  said  Bush  was  when  he  (^Valentine)  saw 
him  at  the  two  times  before  mentioned;  8,  The  place  where  the  kill- 
ing of  y<?-^« /z/^^y  took  place;  9.  The  rock  near  by  marked  on  said 
map;  10.  The  trail  going  to  the  house  of  _/.  J.  Bush  from  the  Julian 
road;  and  that  said  sheriff  return  said  jury  into  court  without 
unnecessary  delay. 

It  is  ordered  that  the  interpreter,  William  Lyons,  heretofore  sworn 
as  such  in  this  case,  accompany  the  witness  Valentine,  and  that  a 
copy  of  this  order  be  furnished  said  sheriff,  and  be  interpreted  to 
said  witness  Valentine,  so  that  he  may  be  enabled  to  point  out  the 
said  places. 

fjohn  Marshall,  Justice  of  Superior  Court. 
March,  i8<5,5.]3 

1.  California.  —  Pen.  Code  (1897),  §  of  the  order  by  the  judge,  out  of  court, 
I119.  without  the  knowledge  of  the  defend- 

2.  In  this  case  it  was  held  that  under  ant,  is  not  prejudicial  error  if  the 
this  section,  where,  in  the  prosecution  modification  was  to  the  advantage  of 
for  murder,  an  order  has  been  made  for  the  defendant. 

the  jury  to  view  the  place  of  the  alleged         3.  The  matter  enclosed  by  [  ]  will  not 
homicide,    a   subsequent    modification     be  found  in  the  reported  case. 
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VOLUNTARY  ASSOCIATION. 

See  the  titles  PARTNERSHIP,    vol.    13,   p.    613;    UNINCOR- 
PORATED SOCIETIES,  ante,  p.  550. 


VOTING. 

See  the  title  ELECTIONS,  vol.  7,  p.  382. 


WAGERS. 

See  the  title  GAMES  AND  GAMING,  vol.  8,  p.  959. 


WAGES. 

See  the  title  WORK  AND  LABOR,  post. 


WAIVER. 


For  Forms  relating  to  Waiver  in  Particular  Actions  and  Proceedings, 
see  the  GENERAL  INDEX  to  this  work 


WAREHOUSEMEN. 
I.  Civil  actions  against  warehousemen,  842. 

1.  For  Failure  to  Deliver  Property,  842. 

«.  For  Injury  to  Goods  by  Neglect  to  Obey  Orders,  843. 

3.  For  Loss  of  Goods,  844. 

4.  For  Not  Forwarding  Goods  According  to  Agreement,  845. 

II.  Criminal  proceedings  against  warehousemen,  845. 

1.  Conducting  Warehouse  Without  a  License,  845. 

2.  Making  Fraudulent  Receipt,  845. 

8.  Remoi'al  of  Goods  from  Warehouse  Without  Consent  of  Holder 
of  Receipt  Therefor,  847. 
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I.  CIVIL  ACTIONS  AGAINST  WAREHOUSEMEN.^ 
1.  For  Failure  to  Deliver  Property. 

Form  No.  20525. 
(Precedent  in  Golden  v.  Romer,  20  Hun  (N.  Y.)  438.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5926.^ 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  :]3 

That  the  defendants  are  copartners  in  trade,  and  are  also  common 
carriers,  carrying  on  and  doing  business  under  the  firm  and  style  of 
Romer  cr*  Tremper;  that  they  carry  on  and  do  business  at  the  city  of 
Kingston,  Ulster  county,  N.  Y. ;  that  said  firm  of  Romer  6^  Tremper 
(defendants)  are  the  owners  of  a  freighting  line  between  Netv  York 
city  and  the  city  of  Poughkeepsie  and  Newburgh  and  Albany,  and  the 
city  of  Kingston,  and  carrying  on  such  freighting  line  as  aforesaid  as 
common  carriers. 

That  as  such  common  carriers  the  defendants  received  from  one 
William  A.  Fanning,  on  or  about  the  1st  day  of  August,  i872,  two 


1.  Beqnisites  of  Complaint,  Declaration 
or  Petition,  Generally. —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

Demand.  — Where  the  action  is  against 
a  warehouseman  for  the  conversion  of 
the  goods  deposited  with  him,  it  should 
be  alleged  that  a  demand  was  made. 
Baker  v.  Born,  17  Ind.  App.  422;  Pull- 
man First  Nat.  Bank  v.  Young,  20 
Wash.  337.  \>  It  where  it  was  shown 
that  the  warehouse  was  closed,  that  no 
person  on  whom  demand  could  be  made 
was  in  charge,  and  that  it  did  not  ap- 
pear that  the  defendant  had  any  other 
warehouse  in  the  state,  it  was  held  that 
the  complaint  need  not  show  a  demand 
for  the  goods  stored.  Citizens'  Nat. 
Bank  v.  Great  Western  Elevator  Co., 
13  S.  Dak.  I. 

Refusal  to  Deliver  Goods.  —  That  the 
defendant  refused  to  deliver  the  goods 
deposited  should  be  stated.  Jemison 
V.  Birmingham,  etc.,  R.  Co.,  125  Ala. 
373. 

Negligence  of  Defendant.  —  A  ware- 
houseman being  in  the  absence  of  bad 
faith  liable  only  for  negligence,  the 
plaintiff  in  an  action  for  loss  of  goods 
must  allege  negligence  on  the  part  of 
the  defendant.  Clafiin  v.  Meyer,  75 
N.  Y.  260. 

Tender  of  Charges.  —  That  the  storage 
charges  and  expenses  were  tendered 
or  that  the  charges   had  not  attached 


should  be  stated.  Baker  v.  Born,  17 
Ind.  App.  422;  Pullman  First  Nat. 
Bank  v.  Young,  20  Wash.  337. 

That  Defendant  Did  Not  Have  Goods  to 
Meet  Demand.  —  It  has  been  held  that 
the  complaint  should  state  that  before 
the  institution  of  the  suit  the  defendant 
did  not  have  a  sufficient  quantity  of  the 
goods  of  the  kind  and  quality  deposited 
with  which  to  meet  the  demand.  Baker 
V.  Born,  17  Ind.  App.  422. 

Assent  of  Party  to  Whom  Receipt  was 
Issued.  —  In  Alabama,  where  the  action 
is  for  failure  to  deliver  goods  to  one 
to  whom  the  title  has  been  transferred, 
the  complaint  must  allege  the  written 
assent  of  the  person  to  whom  the  re- 
ceipt was  issued  or  state  that  the 
plaintiff  is  the  legal  holder  of  the  re- 
ceipt. Baker  v.  Malone,  126  Ala. 
510. 

Action  by  Indorsee  of  Receipt.  —  Where 
the  action  is  by  an  indorsee  of  the 
receipt,  he  should  allege  that  the  receipt 
was  indorsed  to  him.  Jemison  v.  Bir- 
mingham, etc.,  R.  Co.,  125  Ala.  378. 

Conversion  by  Defendant.  —  Where  the 
action  is  in  trover  against  the  ware- 
houseman, the  complaint  should  allege 
a  conversion  by  the  defendant.  Baker 
V.  Malone,  126  Ala.  510;  Davis  v.  Hurt, 
114  Ala.  146. 

2.  Judgment  for  plaintiff  in  this  case 
was  affirmed. 

3.  The  matter  enclosed  by  and  to  be 
supplied  within  []  will  not  be  found 
in  the  reported  case. 
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coils  or  packages  of  rope,  being  by  said  William  A.  Fanning,  at  the 
city  of  Poughkepsie,  shipped  and  consigned  to  the  plaintiff,  who  then 
resided  and  was  doing  business  at  said  city  of  Kingston  i^Rondouf), 
in  said  county  of  Ulster.  That  said  defendants  received  said  rope 
as  the  property  of  the  said  plaintiff,  and  did  receive  such  under  their 
promise  and  agreement,  as  common  carriers,  to  carry  the  said 
rope  safely  to  the  said  city  of  Kingston  (^Rondouf),  and  deliver  the 
same  to  the  said  plaintiff  at  (^Ro?idout'),  said  city  of  Kingston,  in  good 
condition  and  upon  demand  of  plaintiff;  that  on  or  about  the  time 
last  aforesaid,  and  several  times  since  and  before  the  commencement 
of  this  action,  said  plaintiff  demanded  said  rope  from  the  said  defend- 
ants; that  said  defendants  then  refused  and  still  refuse  to  deliver 
said  rope  to  plaintiff;  that  said  rope  was  of  the  value  of  thirty-five 
dollars;  wherefore  plaintiff  asks  and  demands  judgment  against 
defendants  for  thirty-five  dollars,  with  interest  thereon  from  the  1st 
day  of  August,  iS72,  with  costs. 

[{Signature  of  attorney,  office  address  and  verification  as  in  Form  No. 
1H57.)Y 

Form  No.  20526.' 

{Commencing  as  in  Form  No.  20530,  and  continuing  down  to*.) 
3.  That  on  the  te?2th  day  of  March,  \<)OJf.,  at  said  Huntington,  the 
plaintiff  requested  the  defendant  to  deliver  the  said  goods  and  ten- 
dered him  fifty  dollars  (which  was  the  amount  due  thereon  for 
storage),  but  the  defendant  refused  and  still  refuses  to  deliver  said 
goods,  to  the  damage  of  the  plaintiff  twelve  hundred  dollars. 
Wherefore,  {concluding  as  in  Form  No.  5926). 

2.  Fop  Injury  to  Goods  by  Neglect  to  Obey  Orders. 

Form  No.  2  o  5  2  7.' 

(Conn.  Prac.  Act,  p.  184,  No.  323.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  May  17th,  i879,  the  defendant  kept  a  warehouse  at  Norwich, 
and  the  plaintiff  then  delivered  to  him  at  said  warehouse  certain 
merchandise,  consisting  of  {briefly  describe  goods),  the  property  of  the 
plaintiff,  to  be  stored  in  said  warehouse  for  the  plaintiff  for  a  reward; 
and  the  defendant,  as  warehouseman,  then  received  said  goods  for 

that  purpose.  .  ,  •     •«• 

2.  When  said  goods  were  delivered  as  aforesaid,  the  plaintiff  caused 
the  defendant  to  be  informed  that  it  was  necessary  to  their  preserva- 
tion that  they  should  be  kept  dry. 

3.  The  defendant,  in  violation  of  his  duty,  negligently  allowed 
said  goods  to  become  wet,  whereby  they  became  greatly  injured  and 
depreciated  in  value. 

The  plaintiff  claims  %1,000  damages. 
{Conclusion  as  in  Form  No.  5912  ) 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  jw/ra,  note  i,  p. 
[  J  will  not  be  found  in  the  reported  case.     842. 
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Form  No.  20528.' 

{Commencing  as  in  Form  No.  20530,  and  continuing  down  to  *.) 

3.  That  at  the  time  of  the  delivery  of  said  goods  to  the  defendant 
the  plaintiff  caused  the  defendant  to  be  informed  that  it  was  neces- 
sary to  the  preservation  of  said  goods  that  they  should  be  kept  in  a 
dry  condition  (or  be  handled  with  care).  And  the  defendant  agreed 
that  he  would  keep  them  in  said  condition  (or  handle  them  in  such 
manner^ 

4.  That  the  defendant  negligently  allowed  said  goods  to  become 
wet  (or  to  be  handled  without  care  and  roughly  moved  and  broken)  so  that 
the  same,  through  the  negligence  of  the  defendant  and  his  servants, 
became  greatly  injured  (or  entirely  ruined),  to  the  damage  of  the 
plaintiff  twelve  hundred  dollars. 

Wherefore  {concluding  as  in  Form  No.  5926). 

3.  For  Loss  of  Goods. 

Form  No.  20529.' 

(Conn.  Prac.  Act,  p.  183,  No.  322.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  May  8th,  i879,  the  defendants  kept  a  warehouse  at  New 
London,  and  the  plaintiff  then  delivered  to  them  at  said  warehouse 
certain  merchandise  consisting  of  {briefly  describe  goods),  the  property 
of  the  plaintiff,  to  be  stored  in  said  warehouse  for  a  reward  until 
called  for  by  the  plaintiff;  and  the  defendants,  as  warehousemen, 
then  received  said  goods  for  that  purpose. 

2.  The  defendants,  in  violation  of  their  duty,  did  not  take  due 
and  proper  care  of  said  merchandise;  and  through  their  neglect  the 
same  became  wholly  lost  to  the  plaintiff. 

The  plaintiff  claims  %800  damages. 
{Conclusion  as  in  Form  No.  5912.) 

Form  No.  20530.' 

{Title  of  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  That  during  all  the  times  hereinafter  mentioned  the  defendant 
was  engaged  in  the  business  of  storing  goods  for  hire,  at  the  town  of 
Huntington,  in  said  county  of  Suffolk. 

2.  That  on  the  tenth  day  of  March,  x^OJf,  at  said  Huntington,  the 
defendant,  in  consideration  of  the  sum  of  ^(y  dollars  then  and  there 
paid  (or  agreed  to  be  paid  or  of  a  reasonable  compensation  agreed  to  be 
paid)  to  them  by  the  plaintiff,  agreed  to  store  and  safely  keep  in 
their  warehouse  at  said  Huntington  certain  merchandise,  the  prop- 
erty of  the  plaintiff,  of  the  value  of  one  thousand  dollars,  consisting 
of  {Here  briefly  describe  goods),  until  the  same  should  be  called  for 
by  the  plaintiff  {or  for  the  term  of  two  months  from  said  date,  or  other- 

1.  See,  generally,  supra,  note  I,  p.  842. 
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wise,  according  to  the  facts),  and  then  safely  to  deliver  the  goods  to 
the  plaintiff  (or  his  order)  at  his  request,  and  then  and  there  received 
the  same  for  that  purpose.* 

3.  That  the  defendants  neglected  to  take  proper  care  of  the  said 
merchandise  while  the  said  merchandise  was  in  their  said  warehouse, 
and  solely  through  the  negligence  of  themselves  and  their  servants 
the  same  became  wholly  lost  to  the  plaintiff,  to  his  damage  twelve 
hundred  dollars. 

Wherefore,  {concluding  as  in  Form  No.  5926). 

4.  For  Not  Forwarding  Goods  According-  to  Ag-reement. 

Form  No.  20531.1 

(^  Title  of  court  and  cause  as  in  Form  No.  6926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  That  during  all  the  times  hereinafter  mentioned  the  defendant 
was  the  forwarding  agent  and  keeper  of  a  warehouse  at  Himtington^ 
in  said  county  of  Suffolk^  for  the  reception  of  goods  intended  to  be 
forwarded  by  him,  for  hire,  from  said  Huntington  to  the  city  of  New 
York. 

2.  That  on  the  tenth  day  of  March,  igO^,  the  defendant  received 
from  the  plaintiff  certain  merchandise,  to  wit,  {describing  it),  the  prop- 
erty of  the  plaintiff,  of  the  value  of  one  thousand  do\\a.rs,  which  he 
undertook,  for  hire,  to  forward  in  a  reasonable  time  from  said  Hunt- 
ington to  said  city  of  New  York  by  a  vessel,  and  meanwhile  to  store 
and  safely  keep  the  same. 

3.  That  after  the  defendant  received  said  goods  such  a  vessel  did, 
within  a  reasonable  time  then  following,  proceed  from  said  Hunting- 
ton to  said  city  of  New  York,  and  the  defendant  might  and  ought  to 
have  delivered  the  said  goods  to  the  master  of  such  vessel  for  the 
purpose  aforesaid. 

4.  That  the  defendant  did  not  do  so,  or  otherwise  forward  said 
goods  within  a  reasonable  time,  but  kept  and  detained  the  same  in 
his  said  warehouse  for  a  long  and  unreasonable  time,  to  wit,  two 
months,  whereby  the  said  goods  perished  and  became  wholly  lost  to 
the  plaintiff,  to  the  damage  of  the  plaintiff /(3«r  hundred  dioWzx'i. 

Wherefore  {concluding  as  in  Fort7i  No.  5926). 

II.  Criminal  proceedings  Against  WAREHousEMEN.a 


1.  See,  generally,  supra,  note  i,  p.  aver  every  essential  fact  constituting 
842.  the  offense;  thus,  where  the  statute  for- 

2.  Eeqnisites  of  Indictment  or  Informa-  bids  the  warehouseman  to  sell  or  re- 
tion,  Generally. —  For  the  formal  parts  move  goods  stored  with  him  without 
of  an  indictment  or  information  in  a  the  written  assent  of  the  holder  of  the 
particular  jurisdiction  see  the  titles  receipt  therefor,  that  the  goods  were 
Indictments,  vol.  9,  p.  615;  Informa-  sold  or  removed  without  the  assent  of 
TIONS  IN  Criminal  Cases,  vol.  9,  p.  768.  the  holder  of  such  receipt  must  be  al- 

The  indictment  or  information  should  leged.     States.  Kirby,  1x5  Mo.  440. 
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1.  Conducting  Warehouse  Without  a  License. 

Form  No.  20532. 

(Precedent  in  Munn  v.  People,  69  111.  81. y 

[(Venue  and  title  of  court  as  in  Form  No.  10823.y\^ 
Now,  on  this  day,  comes  into  open  court,  in  his  own  proper  per- 
son, Charles  If.  Reed,  state's  attorney  in  and  for  said  county,  in  the 
name  and  by  the  authority  of  the  people  of  the  said  state  of  Illinois, 
and  prosecutes  in  this  behalf  for  and  on  behalf  of  said  people,  and 
informs  said  court  that  Ira  Y.  Munn  and  George  L.  Scott,  on  the  28th 
day  Q>[  June,  a.  d.  t87^,  at  and  within  the  city  of  Chicago,  in  said 
county  of  Cook,  in  the  state  of  Illinois  aforesaid,  were  the  managers 
of  a  certain  public  warehouse  located  in  said  city  of  Chicago,  known 
as  The  Northwestern  Elevator,  and  that  the  said  Ira  Y.  Munn  and 
George  L.  Scott  did  then  and  there  store  grain  in  bulk  in  said  ware- 
house, and  did  then  and  there  mix  the  grain  of  different  owners 
together  in  said  warehouse,  and  that  the  said  city  of  Chicago  did  then 
and  there  contain  more  than  100,000  inhabitants,  and  that  they,  the 
said  Ira  Y.  Miuin  and  George  L.  Scott,  did  then  and  there  unlawfully 
transact  the  business  of  public  warehousemen  in  said  warehouse,  in 
the  manner  and  form  aforesaid;  and  that  they,  the  said  Ira  Y.  Munn 
and  George  L.  Scott,  did  not  procure  a  license  from  the  Circuit  Court 
of  said  county,  permitting  them  to  transact  business  as  public  ware- 
housemen in  said  warehouse,  in  manner  and  form  as  aforesaid,  under 
the  laws  of  the  said  state  of  Illinois,  before  transacting  the  business 
aforesaid  of  public  warehousemen  as  aforesaid,  contrary  to  the  stat- 
ute and  against  the  peace  and  dignity  of  the  same  people  of  the  state 
of  Illinois. 

[(Signature  and  indorsements  as  in  Form  No.  10823.')]^ 

2.  Making"  Fraudulent  Receipt. 

Form  No.  205 33. ^ 

(^Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
then  and  there  unlawfully,  feloniously  and  fraudulently  make  and 
deliver  to  one  Richard  Roe  a  certain  receipt  as  evidence  of  the 
delivery  and  deposit  by  the  said  Richard  Roe  in  the  warehouse  of  the 
said  John  Doe  there  situate  five  thousand  bushels  of  wheat  (or  one 
thousand  barrels  of  flour,  or  other  goods,  specifying  them),  whereas  in 
truth  the  quantity  of  wheat  specified  in  said  receipt  had  not  been  in 
fact  delivered  or  deposited  in  said  warehouse  as  stated  in  said 
receipt,  and  was  not  at  the  time  of  the  issuing  of  said  receipt  then  in 
store  or  the  propertv  of  the  said  Richard  Roe,  contrary  (concludijig 
as  in  Form  No.  10691).- 

1.  This  information  was  held  suf-  [  ]  will  not  be  found  in  the  reported 
ficient.  case. 

2.  The  matter  to  be  supplied  within         3.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

(1896),  c.  38,  par.  241. 
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3.  Removal  of  Goods  from  Warehouse  Without  Consent  of 
Holder  of  Receipt  Therefor. 

Form  No.  20534.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  then 
and  there  having  given  to  Richard  Roe  a  receipt  as  evidence  of  the 
delivery,  deposit  and  storage  by  the  said  Richard  Roe,  in  the  store- 
house of  the  said  John  Doe  there  situate,  of  one  thousand  bushels  of 
wheat,  and  having  received  into  his  possession  and  control  from  the 
said  Richard  Roe  the  wheat  in  said  receipt  specified,  and  having 
stored  said  wheat  in  said  storehouse,  unlawfully  and  feloniously  did 
remove  said  wheat  from  the  said  storehouse  without  the  consent  of 
the  said  Richard  Roe,  he,  the  said  Richard  Roe,  being  then  and  there 
the  holder  of  said  receipt,  and  it  not  being  then  and  there  necessary 
to  remove  the  said  wheat  from  said  storehouse  for  the  purpose  of 
saving  it  from  loss  or  damage  by  fire,  flood  or  other  accident,  con- 
trary {concluding  as  in  Form  No.  10691). 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  (1896),  c.  38,  par.  242. 
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WARRANTS   OF  ARREST. 

I.  In  General,  849. 

1.    Warrant,  849. 

a.  By  justice  of  the  Peace,  850. 

(i)  In  General,  850. 

{a)    Where  Justice     has   Jurisdiction    of    the 
Offense  Charged,  851. 

(J>)  In  Preliminary  Proceedings,  873. 
(2)   Where   Offense   was    Committed   in    View   of.   the 

Magistrate,  880. 

b.  By  Court  of  Record,  880. 

(i)   Upon  Information,  880. 
(2)   Upon  Indictment,  881. 

c.  By  City  Judge,  885. 

d.  By  Coroner,  885. 

e.  By  County  Judge,  885. 

f.  By  District  or  Municipal  Court,  886. 

g.  By  Mayor,  887. 

h.  By  Police  Magistrate,  888. 

/.  By  Village  Magistrate,  889. 

J.  By  Commissioner  of  the  Circuit  Court  of  the  United  States, 
889. 
8.  Indorsemetit    on    Warrant    When    Directed   to    Other    than 

Officer,  890. 
8.  Execution  of  Warrant  in  County  Other  than  That  in  Which  It 

is  Issued,  890, 

a.  Indorsement  by  Magistrate,  890. 

b.  Affidavit  by  Third  Person  Proving  Handwriting  of  the 

Magistrate  Issuing  the  Warrant,  890. 

c.  Certificate  of  County  Clerk  as  to  the  Official  Character  of 

the  Magistrate  Issuing  the  Warrant,  891. 

II.  Bench  Warrant,  891. 

1.  Order  that  Bench  Warrant  Issue,  891. 

a.  Where  Offense  is  Bailable,  891. 

b.  Where  Offense  is  Not  Bailable,  891. 
«.    The  Warrant,  892, 

a.  Upon  Indictment  Found  or  Information  Filed,  892. 

b.  XJpon  Presentment  Found,  900. 

c.  Upon  Conviction  and  Forfeiture  of  Recognizance,  901. 

III.  RETURN  TO  WARRANT,  906. 

1.  Defendant  Arrested,  906. 

2.  Defendant  Not  Found,  910. 

8.  Defendant  Arrested  and  Released  on  Giving  Bond,  911. 
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I.  IN  GENERAL. 
1.  Warrant.! 


1.  Beqaisites  of  Warrant  in  the  Name 
of  the  State.  —  The  warrant  generally 
runs  in  the  name  of  the  state.  Floyd 
V.  State,  12  Ark.  43;  Leach  v.  State,  36 
Tex.  Crim.  248.  But  the  style  of  the 
warrant  is  usually  regulated  by  the 
statute.  See  statutory  citations  to 
the  following  forms. 

Name  of  County.  —  The  name  of  the 
county  in  which  the  process  is  issued 
should  appear  in  the  warrant.  Murphy 
V.  State,  55  Ala.  252;  Johnson  v.  State, 
73  Ala.  21:  Spear  v.  State,  120  Ala.  351; 
State  V.  Evans,  88  Wis.  255. 

Direction — Generally.  —  It  is  essential 
that  the  warrant  should  be  directed,  and 
the  omission  of  the  direction  is  fatal. 
Abbott  V.  Booth,  51  Barb.  (N.  Y.)  546; 
Brady  v.  Davis,  9  Ga.  73. 

To  Whom  Directed.  —  The  warrant  is 
generally  directed  to  a  peace  officer, 
and  this  includes  all  officers  competent 
to  serve  warrants.  See  statutory  cita- 
tions to  the  following  forms. 

Where  the  warrant  issues  from  a 
court  of  superior  jurisdiction,  it  may  be 
directed  to  any  peace  officer  in  the 
state.  Orleans  County  v.  Winchester, 
(Supreme  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
668. 

Where  the  warrant  is  issued  by  a 
justice  of  the  peace  or  by  other  inferior 
magistrate  or  court,  it  should  be  di- 
rected to  any  peace  officer  of  the  county, 
unless  the  statute  otherwise  provides. 
Orleans  County  v.  Winchester,  (Su- 
preme Ct.  Gen.  T.)  18  N.  Y.  Supp.  668. 

To  Special  Officer.  — Where  the  war- 
rant is  directed  to  a  special  officer,  his 
appointment  to  act  in  that  particular 
case  should  be  indorsed  upon  the  war- 
rant. Flack  V.  Ankeny,  i  III.  187: 
State  V.  Hallback,  40  S.  Car.  298, 

To  Private  Person.  —  The  warrant 
may  be  directed  to  a  private  person 
where  no  officer  can  conveniently  be 
found  to  execute  it.  Kelsey  v.  Par- 
melee,  15  Conn.  261;  Com.  v.  Foster, 
I  Mass.  488;  Abbott  v.  Booth,  51  Barb. 
(N.  Y.)  546;  Com.  V.  Baird,  21  Pa.  Co. 
Ct.  4S8;  Meek  v.  Pierce,  19  Wis.  300 

Jurisdictional  Facts.  —  The  warrant 
should  show  a  cause  of  arrest  within 
the  jurisdiction  of  the  magistrate  issu- 
ing it.  Flack  r.  Ankeny,  i  111.  187; 
Donahoe  v.  Shed.  8  Met.  (Mass.)  326; 
People  z/.  Upton,  (Supreme  Ct.  Gen.  T.) 
9  N.  Y.   Supp.  684;  State  v.  Furguson, 


76  N.  Car.  197;  State  v.  Bryson,  84  N. 
Car.  780;  U.  S.  V.  Thompson,  2  Cranch 
(C.  0409. 

Description  of  Offense  —  Generally.  — 
Formerly  it  was  not  considered  essen- 
tial that  the  offense  charged  against  the 
person  should  be  set  forth.  Floyd  v. 
State,  12  Ark.  43;  Boyd  v.  State,  17 
Ga.  194;  Blythe  v.  Tompkins,  (Supreme 
Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  468; 
Pratt  V.  Bogardus,  49  Barb.  (N.  Y.)  89; 
State  V.  Potter.  Dudley  L.  (S.  Car.) 
296;  State  V.  Rowe,  8  Rich.  L.  (S.  Car.) 
17;  State  V.  Hallback.  40  S.  Car.  298. 

In  most  states,  however,  it  is  now 
required  by  statute  that  the  warrant 
shall  recite  the  substance  of  the  accu- 
sation or  complaint,  or  shall  recite  the 
offense  either  by  name  or  so  that  it 
may  be  clearly  inferred.  Rhodes  v. 
King,  52  Ala.  272;  Floyd  v.  State,  12 
Ark.  43;  Brady  v.  Davis,  9  Ga.  73; 
Pardee  v.  Smith,  27  Mich.  33;  Bariley 
V.  State,  53  Neb.  310;  State  v.  Weed, 
21  N.  H.  262;  Abbott  V.  Booth,  51 
Barb.  (N.  Y.)  546^  Garcia  v.  Sanders, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
52;  Lacey  v.  Palmer,  93  Va.  159;  State 
V.  Evans,  88  Wis.  255;  Caudle  v.  Sey- 
mour, I  Q.  B.  889,  41  E.  C.  L.  825. 
See  statutory  citations  to  the  following 
forms. 

Sufficient  Description. —  Technical  ac- 
curacy is  not  required  in  the  descrip- 
tion of  the  offense.  If  the  accused  can 
understand  from  the  description  what 
charge  he  is  to  meet,  it  is  sufficient. 
Crosby  v.  Hawthorn,  25  Ala.  221;  Gay 
V.  De  Werff,  17  111.  App.  417;  State  v. 
Smith,  13  Kan.  296;  State  v.  Tennison, 
39  Kan.  726;  Haskins  v.  Ralston,  69 
Mich.  63;  Rogers  v.  Marlboro  County, 
32  S.  Car.  555;  Lacey  v.  Palmer,  93  Va. 
159.  And  the  circumstances  of  the  of- 
fense or  the  evidence  to  be  used  to 
support  the  accusation  need  not  be 
set  forth.  People  v.  Bennett,  107  Mich. 
430;  Pratt  V.  Bogardus,  49  Barb.  (N. 
Y.)  89;  State  V.  Everett,  Dudley  L.  (S. 
Car.)  295;  State  v.  Potter,  Dudley  L.  (S. 
Car.)  296. 

Time  of  Commission.  —  At  common 
law,  the  warrant  need  not  state  the  time 
when  the  offense  was  committed.  Pat- 
terson V.  Kise,  2  Blackf.  (Ind.)  127; 
Word  V.  Com.,  3  Leigh  (Va.)  743. 
But  in  some  states  it  is  required  by 
statute  that  the  time  of  the  commission 
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a.  By  Justice  of  the  Peace. 
(1)  In  General. 


should  be  stated.  Thorpe  v.  Wray,  68 
Ga.  367;  Barnett  v.  Strygler,  Sneed 
(Ky.)  223. 

Place  of  Commission. —  The  place  of 
the  commission  of  the  offense  need  not 
be  stated.  State  v.  Williamson,  81  N. 
Car.  540;  Word  v.  Com.,  3  Leigh  (Va.) 
743;  U.  S.  V.  Thompson,  2  Cranch  (C. 
C.)  409.  Unless  the  statute  so  re- 
quires or  the  place  of  trial  depends 
upon  the  place  where  the  offense  was 
committed.  Thorpe  v.  Wray,  68  Ga. 
367;  Barnett  v.  Strygler,  Sneed  (Ky.) 
223. 

Becital  of  Complaint.  —  As  a  general 
rule,  the  filing  of  the  complaint  or  in- 
formation is  recited  in  the  warrant. 
See  statutory  citations  to  the  following 
forms. 

Complaint  Attached  to  Warrant.  —  It  is 
not  necessary  that  the  complaint  should 
be  attached  to  the  warrant.  State  v. 
Evans,  88  Wis.  255. 

Where  the  complaint  and  warrant 
are  on  the  same  paper  and  the  com- 
plaint contains  a  description  of  the 
offense,  if  the  warrant  definitely  refers 
to  such  description  without  repeating 
it,  it  is  sufficient.  State  v.  McAllister, 
25  Me.  490;  Com.  r/.  Dean,  9  Gray 
(Mass.)  283;  State  v.  Sharp,  125  N.  Car. 
628;  State  r.  Sykes,  104  N.  Car.  694; 
State  V.  Davis,  in  N.  Car.  729;  State 
t/.  Wilson,  106  N.  Car.  718;  State  v. 
Goyette,  11  R.  I.  592. 

Warrant  Serving  as  Indictment.  — 
Where  the  magistrate  issuing  the  war- 
rant has  jurisdiction  to  try  the  accused, 
the  warrant  must  describe  the  offense 
with  the  particularity  required  in  in- 
dictments. McGee  v.  State,  115  Ala. 
135;  People  V.  Belcher,  58  Mich.  325; 
State  V,  Bryson,  84  N.  Car.  780;  State 
V.  Jones.  88  N.  Car.  671;  State  v.  Lew- 
der, 85  N.  Car.  564;  State  v.  Whitaker, 
85  N.  Car.  566. 

Conclusion.  —  It  is  not  required  that 
the  warrant  should  conclude  against 
the  form  of  the  statute.  State  v.  Sykes, 
104  N.  Car.  694;  State  v.  Williamson, 
81  N.  Car.  540. 

The  facts  disclosed  before  the  magistrate 
need  not  be  stated  unless  required  by 
the  statute.  State  v.  Hobbs,  39  Me. 
212;  People  V.  Bennett,  107  Mich.  430 
Pratt  V.  Bogardus,  49  Barb.  (N.  Y.)  89 
People  V.  McLeod,  i  Hill  (N.  Y.)  378 
State  V.    Everett,   Dudley  L.  (S.   Car.) 


295;  State  V.  Potter,  Dudley  L.  (S.  Car.) 

296. 
Complaint  on  Information  and  Belief.  — 

Where  the  warrant  recites  that  upon 
an  examination  on  oath  it  appeared  to 
the  magistrate  that  the  offense  charged 
had  been  committed,  it  is  valid  on  its 
face,  even  though  it  also  states  that 
the  original  complaint  was  made  on 
information  and  belief.  Curnow  v. 
Kessler,  no  Mich.  10;  Haskins  v. 
Ralston,  69  Mich.  63. 

Description  of  Accused.  —  The  warrant 
should  be  so  framed  that  the  officer 
may  know  whom  he  is  to  arrest  and 
the  person  arrested  may  know  whether 
he  is  bound  to  submit  to  the  arrest. 
Miller  v.  Foley,  28  Barb.  (N.  Y.)  630; 
Cooter  'o.  Bronson,  67  Barb.  (N.  Y.) 
444;  State  V.  Weed,  21  N.  H.  262; 
Brady  v.  Davis,  9  Ga.  73.  Warrants 
to  arrest  all  suspected  persons  are  in- 
valid. Grumon  v.  Raymond,  i  Conn. 
40. 

A  warrant  which  commands  the  ar- 
rest of  the  associates  of  the  offender 
named,  without  any  further  description 
of  such  associates,  is  bad.  Wells  v. 
Jackson,  3  Munf.  (Va.)  458. 

Name  of  Accused.  —  Where  the  name 
of  the  offender  is  known,  it  must  be 
stated  in  the  warrant.  Spear  v.  State, 
120  Ala.  351;  Johnson  v.  State,  73  Ala. 
21;  Com.  V.  Crotty,  10  Allen  (Mass.) 
403;  West  V.  Cabell,  153  U.  S.  78. 
And  where  the  name  of  the  offender  is 
omitted  the  warrant  is  bad.  Com.  v. 
Crotty,  10  Allen  (Mass.)  403. 

Where  the  complaint  and  warrant 
are  upon  the  same  paper,  the  name  of 
the  accused  may  be  incorporated  in 
the  warrant  with  the  proper  reference 
to  the  complaint.  State  v.  Goyetle,  11 
R.  I.  592. 

Name  of  Accused  Unknown.  —  Where 
the  name  of  the  accused  is  unknown, 
such  fact  should  be  stated,  and  he 
should  be  described  by  statements 
of  his  personal  appearance,  place  of 
residence,  occupation,  and  other  cir- 
cumstances, so  as  to  identify  him. 
Spear  v.  State,  120  Ala.  351;  Allison  v. 
People,  6  Colo.  App.  80;  Harwood  v. 
Siphers,  70  Me.  464;  Com.  v.  Crotty,  10 
Allen  (Mass.)  403;  Dougherty  v.  Gil- 
bert, Tappan  (Ohio)  38;  Scheer  v. 
Keown,  29  Wis.  586;  West  v.  Cabell, 
153  U.  S.  78. 
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(a)   Where  Justice  has  Jurisdiction  of  the  Offense  Charged. 


State  of  Alabama.,  ) 
Dale  County.  \ 


ALABAMA. 1 

Form  No.  20535. 


In  Bailey  v  Wiggins,  5  Harr.  (Del.) 
462,  it  was  held  that  where  the  name 
of  the  party  to  be  arrested  was  un- 
known, a  warrant  issued  with  the 
name  in  blank  was  valid. 

Christian  Name.  —  Where  the  warrant 
states  the  surname  of  the  accused,  it  is 
sufficient,  although  only  the  initial  of 
his  christian  name  is  given.  Spear 
V.  State,  120  Ala.  351.  But  where  the 
christian  name  is  omitted  and  there 
is  nothing  in  the  warrant  by  which 
the  person  can  be  identified,  it  is  not 
sufficient.  Prell  v.  McDonald,  7  Kan. 
426. 

Same  Name  as  Charged  in  the  Complaint. 
—  The  name  of  the  accused  in  the  war- 
rant should  be  the  same  as  that  stated 
in  the  complaint.  Miller  v.  Foley,  28 
Barb.  (N.  Y.)  630. 

Command.  —  The  warrant  must  com- 
mand the  person  to  whom  it  is  directed 
to  arrest  the  accused.  State  v.  Mer- 
ritt,  83  N.  Car.  677. 

A  mere  license  or  permission  to 
arrest  the  accused  is  not  sufficient. 
Abbott  V.  Booth,  51  Barb.  (N.  Y.)  546. 
And  see  Murphy  v.  State,  55  Ala.  252; 
Floyd  z.  State.  12  Ark.  43;  Pardee  v. 
Smith,  27  Mich.  33;  Blythe  v.  Tomp- 
kins, (Supreme  Ct.  Spec.  T.)2  Abb.  Pr. 
(N.  Y.)468. 

Disposition  of  Prisoner.  —  The  warrant 
usually  commands  that  the  prisoner  be 
brought  before  the  magistrate  to  be 
dealt  with  according  to  law.  Genin  v. 
Tompkins,  12  Barb.  (N.  Y.)  287.  And 
see  Floyd  v.  State,  12  Ark.  43;  Pardee 
z/.  Smith.  27  Mich.  33;  Blylhez/.  Tomp- 
kins, (Supreme  Ct.  Spec.  T.)  2  Abb. 
Pr.  (N.  Y.)  468.  See  also  statutory 
citations  to  the  following  forms. 

Bettirn  —  Generally.  —  The  warrant 
may  command  the  officer  to  bring  the 
prisoner  before  the  magistrate  issuing 
it  or  before  some  other  magistrate. 
Murphy  v.  State,  55  .Ala.  252;  Floyd  v. 
State,  12  Ark.  43;  Hendee  v.  Taylor, 
29  Conn.  44S;  Pardee  v.  Smith,  27 
Mich.  33;  Blythe  v.  Tompkins,  (Su- 
preme Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.) 
46S;  Abbott  V.  Booth,  51  Barb.  (N.  Y.) 
546. 

The  provision  of  the  statute  as  to  the 


return  of  warrants  must  be  complied 
with,  and  a  warrant  which  departs  sub- 
stantially from  the  statutory  form  is 
bad.     Wills  v.  Whittier,  45  Me.  544. 

Time  of  Setom.  —  The  warrant  need 
not  specify  any  particular  day  upon 
which  it  is  to  be  returnable,  although 
it  is  customary  to  make  the  warrant 
returnable  forthwith.  Dickenson  v. 
Brown,  Peake  N.  P.  (ed.  1795)  234. 
See  also  statutory  citations  to  the 
following  forms. 

Date.  —  The  warrant  should  be  dated, 
although  it  has  been  held  that  the 
omission  of  the  date  or  the  insertion  of 
an  erroneous  date  will  not  vitiate  the 
instrument  where  the  correct  date  is 
ascertainable  by  reference  to  the  com- 
plaint. Com.  V.  Wait,  131  Mass.  417; 
Donahoe  v.  Shed,  8  Met.  (Mass.)  326. 

Signature.  —  The  warrant  should  be 
signed  by  the  magistrate  issuing  it, 
with  his  name  of  office.  Jennings  v. 
State,  13  Kan.  80;  Abbott  v.  Booth,  51 
Barb.  (N.  Y.)  546.  Although  the  omis- 
sion of  the  official  title  of  the  magis- 
trate has  been  held  immaterial.  Siler 
V.  Ward,  i  Law  Repos.  (4  N.  Car.)  548. 

Warrant  Signed  by  Clerk.  —  Where  the 
statute  authorizes  the  issuing  of  war- 
rants by  clerks  of  courts,  the  signa- 
ture of  such  clerk  is  valid.  Moliter  v. 
State,  10  Ohio  Dec.  (reprint)  324,  20 
Cine.  L.  Bui.  323;  O'Brien  v.  Cleve- 
land, 4  Ohio  Dec.  (reprint)  1S9,  I 
Cleve.  L.  Rep.  100;  Grimshaw  v.  Stale, 
98  Wis.  612;  Ryan  v.  State,  83  Wis. 
486. 

Warrant  Signed  by  City  Attorney.  — 
Where  the  city  attorney  is  authorized 
by  statute  to  issue  warrants,  the  signa- 
ture of  such  attorney  is  sufficient. 
State  V.  Dibble,  59  Conn.  168. 

Seal.  —  As  a  general  rule,  a  seal  is 
not  essential  to  the  validity  of  the 
warrant.  State  v.  McNally,  34  Me. 
210;  Millett  V.  Baker,  42  Barb.  (N.  Y.) 
215;  State  V.  Vaugh,  Harp.  L.  (S.  Car.) 
313;  Starr  v.  U.  S.,  153  U.  S.  614;  Pad- 
field  V.  Cabell,  Willes  411. 

1.  Alabama.  —  Crim.  Code  (iSg6),  §§ 
4601,  4634. 

See  also,  generally,  supra,  note  i, 
P   849. 
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To  any  lawful  officer  of  the  state  of  Alabama: 

You  are  hereby  commanded  to  arrest  Richard  Roe  and  bring  him 
before  me,  on  the  tenth  day  of  April  next.,  to  answer  the  state  of 
Alabama  of  a  charge  of  {describing  the  offeiise  as  stated  in  the  affidavit^ 
preferred  by  John  Doe. 

Witness  my  hand  this  10th  day  of  March,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Summon  Samuel  Short  and  Willia?n  West,  witnesses  for  the  state; 
John  Smith  2in6.  John  Jones,  witnesses  for  the  defendant. 

Abraham  Kent,  Justice  of  the  Peace. 

ARIZONA.^ 

Form  No.  20536. 

(Ariz.  Code  Crim.  Proc.  (1901),  §  1183.) 

County  of   Gila,  Territory  of  Arizona. 
To  any  sheriff,  constable,  marshal  or  policeman  in  this  territory: 

Complaint  upon  oath  having  been  this  day  made  before  me, 
Abraham  Kent,  a  justice  of  the  peace  (or  recorder,  as  the  case  may 
be)  by  John  Doe,  that  the  offense  of  {desig?iaiing  it  generally)  has  been 
committed,  and  accusing  Richard  Roe  thereof;  you  are  therefore 
commanded  forthwith  to  arrest  the  above  named  Richard  Roe,  and 
bring  him  before  me  forthwith  at  {naming  the  place). 

Witness  my  hand  and  seal  at  Globe,  this  tenth  day  of  March,  a.  d, 
\W9. 

Abraham  Kent,  Justice. 
Form  No.  20537.* 
(Sand.  &  H.  Dig.  Ark.  (1894).  p.  1659.) 
The  State  of  Arkansas  to  any  Constable  of  Pulaski  County: 

You  are  commanded  to  arrest  John  Tippett  and  bring  him  forth- 
with before  me  to  answer  the  charge  made  against  him  of  having 
committed  an  assault  and  battery  on  the  person  of  William  Faul,  in 
said  county,  on  t\\&  first  day  oi  January,  iSP^. 

Given  under  my  hand,  as  justice  of  the  peace  of  Pulaski  county, 
this  tenth  day  ol  January,  i894- 

Harold  J.  Galpin,  J,  P. 

CALIFORNIA, 

Form  No.  20538.* 

(Cal.  Pen.  Code  (1901),  §  1427.) 
In   th^  Justice's  Court  oi  Alameda  Township,  County  oi  Alameda, 
State  of  Califortiia. 
The  People  of  the  State  of  California,  plaintiff,  ) 

against  >■  Warrant  of  Arrest. 

Richard  Roe,  defendant.  ) 

1.  Arizona.  —  Code  Crim.  Proc.  See  also,  generally,  supra,  note  i, 
(1901),  §  1 183.  p.  849. 

See  also,   generally,  supra,    note  i,  3.  California.  —  Pen.  Code  (1901),  § 

p.  849.  1427. 

2.  Arkansas.  —  Sand.  &  H.  Dig.  See  also  generally,  supra,  note  I, 
(1894),  §  1958.  p.  849. 
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The  People  of  the  State  of  California  to  any  Sheriff,  Constable, 
Marshal  or  Policeman  in  the  County  of  Alameda-. 

Complaint  upon  oath  having  been  this  day  made  before  me, 
AbrahaDi  Kent,  a  justice  of  the  peace  of  the  township  of  Alameda,  in 
said  county  and  state,  hy  John  Doe,  that  the  offense  of  {designating 
it  generally)  hdiS  been  committed,  and  accusing  ^/V^ardT.^^'^  thereof ; 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 
Richard  Roe,  and  bring  him  before  me  forthwith  at  my  office  in  said 
township,  or  in  case  of  my  absence  or  inability  to  act,  before  the 
nearest  and  most  accessible  magistrate  in  this  county. 

Witness  my  hand  and  seal  this  tenth  day  of  May,  a.  d.  iW9,  and  I 
direct  that  this  warrant  may  be  served  at  any  hour  of  the  night. 

(seal)  Abraham  Kent, 

Justice  of  the  Peace  of  said  Township. 


State  of  Colorado,  , 

'  ^  ss. 


COLORADO. 

Form  No.  20539, 


County  of  Lake.     ) 
The  People  of  the  State  of  Colorado  to  all  Sheriffs,  Coroners  and 
Constables  within  the  said  State,  Greeting: 2 

Whereas,  John  Doe  hath  this  day  made  complaint  on  oath  before 
Abraham  Kent,  Esquire,  one  of  the  justices  of  the  peace  of  said 
county,  that  on  or  about  the  tenth  day  of  March,  iS99  {Here  describe 
offense  committed  and  state  name  of  alleged  offender) ; 

We  therefore  command  you  forthwith  to  take  the  said  Richard  Roe 
and  bring  him  forthwith  before  the  said  Abraham  Kent,  Esquire,  or, 
in  case  of  his  absence,  before  any  other  justice  of  the  peace  of  said 
county,  to  be  dealt  with  according  to  law.  Hereof  fail  not,  at  your 
peril. 

Given  under  my  hand  and  seal  this  twentieth  day  of  March,  a.  d. 
\Z99. 

(seal)3  Abraham  Kent.,  Justice  of  the  Peace. 

CONNECTICUT. 

Form  No.  20540.* 
State  of  Connecticut,  ) 
Hartford  County,      >•  ss. 
Town  of  Hartford.    ) 

1.  Colorado.  —  Mills'  Anno.  Stat,  peace  issuing  it.  Mills'  Anno.  Stat. 
(1891),  §  1488.  Colo.  (1891),  I  1491- 

See  also,  generally,  supra,    note    i,  Appointment  of  Person  to  Execute  War- 

p.  849.  rant.  —  The    magistrate     issuing     the 

2.  Direction.  —  The  warrant  shall  be  warrant  may  make  an  order  thereon 
directed  to  all  sheriffs,  coroners  and  authorizing  a  person  to  be  named  in 
constables  within  the  state.  Mills'  the  warrant  to  execute  the  same. 
Anno.  Stat.  Colo.  (1891),  §  1488.  Mills'  Anno.  Stat.  Colo.  (1891),  §  1489. 

3.  Seal. —  It  is  not  necessary  to  the  4.  Connecticut.  —  Gen.  Stat.  (1902),  § 
validity  of  any  warrant  that  it  be  under  1436. 

the  seal  of  the  judge  or  justice  of  the        See  also,  generally,  supra,    note   i, 

p.  849 
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To  the  sheriff  of  said  county  of  Hartford,  his  deputy,  or  either  of 

the  constables  of  the  town  of  Hartford,  in  said   county,  and  to 

any  policeman  of   the   borough  of  Hartford,    in   said   town   of 

Hartford.      [Or  To  Samuel  Short,  of  said  town  of  Hartford,  an 

indifferent  person  within  said  county],  Greeting: 

By  authority  of  the  state  of  Connecticut  you   are  commanded  to 

arrest  the  body  of  the  within  named  John  Doe,  and   him   forthwith 

have  before  me,  Abraham  Kent,  a  justice  of  the  peace  within  and  for 

the  county  of  Hartford,  in  said  town,  or  some  other  justice  of  the 

peace  of  said  county,  in  the  said  town,  to  answer  the  charges  alleged 

against  him  in   the  foregoing  complaint  of  Gerard  Jones,   a  grand 

juror  of  said  town   of  Hartford,  and  to  be  dealt  with   thereon  as  the 

law  directs.     Hereof  fail  not,  but  of  this  warrant  service  and  return 

make  according  to  law. 

Dated  at  Hartford^  in  the  county  and  state  aforesaid,  this  y?rx/ day 
oi  January,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

DELAWARE. 

Form  No.  20541 .' 

(Del.  Rev.  Stat.  (1S93).  p.  734,  §  16.) 
Kent  County,  ss. 
The  State  of  Delaware  to  any  constable  of  said  county,  Greeting: 

Whereas,  Jolm  Doe,  of  Dover,  in  said  county,  hath,  upon  oath  (or 
affirmation),  before  me,  a  justice  of  the  peace  of  said  county,  declared 
that  on  Xht  first  day  oi  January,  iS99,  at  said  Dover  {state  the  offense 
charged),  and  that  he  hath  just  cause  to  suspect  and  doth  suspect 
Richard  Roe,  of  j5/a//^  hundred,  of  committing  the  said  offense:  you 
are  therefore  hereby  commanded  to  take  the  said  Richard  Roe  and 
bring  him  before  me,  or  some  other  justice  of  the  peace  of  the  county, 
forthwith,  to  answer  said  charge. 

Witness  the  hand  and  the  seal  of  the  said  justice  the  10th  day  of 
January,  a.  d.  i2>99. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

DISTRICT  OF  COLUMBIA. 

Form  No.  20542.* 
District  of  Columbia,  Set. 

The  President  of  the  United  States  of  America  to  the  Marshal  of 

said  District  and  to  his  Deputies  or  to  any  or  either  of  them. 

Greeting: 

Whereas,  complaint  hath  been  made  before  the  subscriber,  one  of 

the  justices  of  the  peace  within  and  for  said  district,  upon  the  oath 

1.  Delaware, — Rev.   Stat.  (1893),   p.  justice    may   name.     Del.    Rev.    Stat. 

734,  §  16.  (1893),  p.  734,  §  16. 

See  also,  generally,  supra,    note    I,         2.    District    of    Columbia.    —  Comp. 

p.  849.  Laws  (1894),  c.  37,  §  9. 

Direction.  —  In  cases  of  emergency,        See  also,  generally,  supra,    note    i, 

the    warrant   may   be   directed    to   the  p.  849. 
sheriff  or  coroner  or  tg  any  person  the 
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and  information  oi  John  Doe,  who  charges  Richard  Roe  with  having, 
on  the  thirteenth  day  of  April,  igOJ^,  at  the  district  aforesaid  {Here 
state  the  offense  complained  of); 

You  are  therefore  commanded  immediately  to  apprehend  the  said 
Richard  Roe  and  him  safely  keep  so  that  you  have  him  before  the 
Police  Court  of  the  District  of  Columbia,  in  said  district,  on  \.\it  first 
Monday  of  May,  igOJf,  to  be  dealt  with  according  to  law. 

Hereof  fail  not,  and  have  you  there  this  warrant. 

Witness  my  hand  and  seal  this  thirtieth  day  of  April,  igO^.. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 


FLORIDA. 

Form  No.  20543.* 

State  of  Florida,  ) 
County  of  Orafige.  \ 
To  any  Constable  of  said  County  r^ 

Whereas,  John  Doe  has  this  day  made  oath  before  me  that  on  the 
tenth  day  of  March,  a.  d.  i2>99,  in  the  county  aforesaid,  one  Richard 
Roe  {describe  the  offense  committed),^  contrary  to  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Florida; 

These  are  therefore  to  command  **  you  to  arrest  the  said  Richard 
Roe  and  bring  him  before  me  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  fifteenth  day  of  March,  a.  d. 
1^99. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

GEORGIA. 

Form  No.  20544.' 

(3  Ga.  Code  (1895),  §  885.) 
Georgia,  Bibb  County. 

To  any  sheriff,  deputy  sheriff,  coroner,  constable  or  marshal  of  said 

state,  Greeting: 

John  Doe  makes  oath  before  me  that  on  \ht.  first  day  of  March,  in 

the  year  \W9^  in  the  county  aforesaid, "^  Richard  Roe  did  commit  the 

offense  of  {stating  offense).^     You  are  therefore  commanded  to  arrest 

1.  Florida.  —  Rev.  Stat.  (1892),  §  command  the  officer  forthwith  to  arrest 
2870.  and  bring  the  accused  before  the  magis- 

See  also,  generally,  supra,  note  i,  p.  trate.     Fla.  Rev.  Stat.  (1892),  §  2870. 
849.  6.  Georgia.  — 2,  Code  (1895).  §  882. 

2.  Direction.  —  The  justice  shall  direct  ~  See  also,  generally,  J«/ra,  note  i,  p. 
the   warrant    to   any  constable  in   the     849. 

county,  or  to   the  sheriff  in  case   the  6.  Time  when  the  offense  was  committed 

justice  should  deem  the  complaint  of  must  be  stated.     Ga.  3  Code  (1895),  § 

important    nature.       Fla.    Rev.    Stat.  883. 

(1892),  §  2870.  7.  Venue.  —  The  county  in  which  the 

3.  Nature  of  the  oflfense  must  be  stated  offense  was  committed  must  be  stated, 
in  the  warrant.     Fla.   Rev.  Stat.  (1892),  Ga.  3  Code  (1895),  §  883. 

I  2870.  8.  Nature  of  offense  charged  must  be 

4.  Command.  —  The    warrant    shall     stated.     Ga.  3  Code  (1895),  §  883, 
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the  body  of  the  said  Richard  Roe  and  bring  him  before  me,  or  some 
other  judicial  officer  of  this  state,  to  be  dealt  with  as  the  law  directs. 
You  will  also  levy  on  a  sufficiency  of  the  property  of  said  Richard 
Roe  to  pay  the  costs,  in  the  event  of  his  final  conviction.  Herein 
fail  not. 

Abraham  Kent,  J.  P. 

IDAHO. 

Form  No.  20545.' 

(Idaho  Pen.  Code  (1901),  §  5698.) 
County  of  Custer. 

The  State  of  Idaho  to  any  Sheriff,  Constable,  Marshal  or  Policeman 
in  this  State: 

Complaint,  upon  oath,  having  been  this  day  made  before  me, 
Abraham  Kent,  justice  of  the  peace  {or  probate  Judge,  as  the  case 
may  be),  by  Richard  Roe,  that  the  offense  of  {desigjiating  it  generally), 
has  been  committed,  and  accusing y^/i«  Doe  thereof;  you  are  there- 
fore commanded  forthwith  to  arrest  the  above  named  John  Doe  and 
bring  him  before  me  forthwith  at  (naming  the  place). 

Witness  my  hand  at  {stating  place),  this  tenth  day  of  March,  a.  d. 

Abraham  Kent,  Justice  of  the  Peace. 
{If  issued  by  probate  judge,  attach  seal  of  court ^ 


'is, ) 


ILLINOIS. 

Form  No.  20546.' 

State  of  Illinois, ' 
Greene  County. 

The  People  of  the  State  of  Illinois  to  all  Sheriffs,  Coroners  and 
Constables  within  said  State,  Greeting:^ 
Whereas,  complaint  in  writing,  under  oath,  has  been  this  day 
entered  before  the  undersigned,  a  justice  of  the  peace  within  and 
for  said  county,  by  John  Doe,  that  {describing  the  offense),'^  has  been 
committed  in  said  state,  and  that  said  complainant  has  just  and 
reasonable  grounds  to  suspect  that  Richard  Roe^  is  guilty  of  said 
{naming  offense) ; 

1.  Idaho.  —  Pen.  Code  (1901),  §  5698.        4.  Description  of  Offense.  —  The  war- 
See  also,   generally,  supra,    note    i,     rant  shall  state  the  offense  by  name,  or 

p.  849  so  that  it  can  be  clearly  inferred.    Starr 

2.  Illinois.  —  Starr  &  C.  Anno.  Stat.     &  C.  Anno.  Stat.  111.  (1896),  c.  38,  par. 
(1896),  c.  38,  par.  528  et  seq.  530. 

See  also,    generally,  supra,    note   I,  6.  Name  of  Accused.  —  The  warrant 

p.  849.  shall  name  the  person  accused.     Starr 

3.  Direction.  —  The  warrant  shall  be  &  C.  Anno.  Stat.   111.  (1896),  c.  38,  par. 
directed    to   all    sheriffs,    coroners    or  530. 

constables  within  the  state.     Starr  &  C.        Name  of  Defendant  Unknown,  —  If  the 

Anno.   Stat.   111.  (1896),  c.  38,  par.  530.  name  of  the    defendant   is   unknown. 

Special  Officer.  —  The  magistrate  issu-  he  may  be  designated  in  the  warrant 

ing  the  warrant   may  make  an   order  by  any  name,   description   or  circum- 

thereon   authorizing  the  person,  to  be  stance  by  which  he   can  be  identified 

named    in   the   order,   to   execute   the  with    reasonable   certainty.      Starr   & 

warrant.     Starr  &  C.  Anno.  Stat.   111.  C.   Anno.   Slat.  111.  (1896),  c.   38,   par. 

(1896),  c.  38,  par.  532.  531. 
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We  therefore  hereby  command  ^  you  forthwith  to  arrest  the  said 
Richard  Roe  and  bring  him  before  me,  at  my  office  in  Carrollton  in 
said  county,  or,  in  case  of  my  absence  or  inability  to  act,  before  any 
other  judge  or  justice  of  the  peace  of  said  county,  to  answer  to  the 
people  of  the  state  of  Illinois  on  said  charge,  and' abide  such  further 
order  as  may  be  made  concerning  him.  And  fail  not,  at  your  peril, 
to  niake  due  service  and  return  hereof,  as  the  laws  directs. 

Given  under  my  hand  and  seal  at  my  office  in  Carrollton,  this  tenth 
day  of  March,  iS99. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

INDIANA. 

Form  No.  20547.' 
(Horner's  Stat.  Ind.  (1901),  §  1627.) 
State  of  Indiana,  ) 
County  of  Posey.  \  ^^' 
To  any  Constable  of  Posey  County: 

You  are  commanded  to  arrest  Richard  Roe  and  bring  him,  forth- 
with, before  me,  at  my  office,  to  answer  the  charge  of  having,  at  said 
county,  on  the  tenth  day  of  March,  iS99  {Here  state  the  offense),  as 
John  Doe  has  complained  on  oath,  and  have  then  and  there  this  writ. 
Dated  this  tenth  day  of  April,  i899. 

Abner  J.  Kiel,  Justice,     (seal) 

IOWA. 

Form  No.  20548.' 

(Iowa  Code  (1897),  §  5183.) 
State  of  Iowa,  \ 

County  of  Harrison.^  \ 
To  any  peace  officer  of  the  state:* 

Preliminary  information  upon  oath  having  been  this  day  filed  with 
me  that  the  crime  {naming  if)^  has  been  committed,  and  accusing 
John  Doe''  thereof; 

You  are  commanded  forthwith  to  arrest  the  said  John  Doe  and 
bring  him  before  me,  at  {naming  the  place),  or,  in  case  of  my  absence 

1.  Command. — The  warrant  shall  com-  directed  to  any  peace  officer  within  the 
mand  the  officer  forthwith  to  take  the  state.  Iowa  Code  (1897),  §  5184. 
person  of  the  accused  and  bring  him  6.  Venue,  —  The  county,  city,  town, 
before  the  judge  or  justice  issuing  it,  village  or  township  where  the  warrant 
or,  in  case  of  his  absence  or  inability  is  issued  must  be  stated.  Iowa  Code 
to  act,  before  any  other  judge  or  justice  (1897),  §  5148. 

within  the  county.     Starr  &  C.  Anno.  6.  Description  of  Offense.  —  The   war- 

Stat.  111.  (1896),  c.  38,  par.  530.  rant   must   state  by   name  or  general 

2.  Indiana.  —  Horner's  Stat.  (1901),  description  the  offense  which  author- 
§1627.  izes  a  warrant  to  be  issued.    Iowa  Code 

See  also,  generally,  supra,    note    i,  (1897),  §  5184. 

p.  849.  7.  Name  of  defendant,  if  known  to  the 

3.  Iowa.  —  Code  (1897),  §§  5183,  5580.  magistrate,  must  be  stated ;  if  unknown. 
See  also,  generally,  supra,  note  i,  p.  the  warrant  may  designate  the  defend- 

849.  ant  by  any  name.     Iowa  Code  (1897), 

4.  Direction.  —  The  warrant  must  be    §  5184. 
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or  inability  to  act,  before  the  nearest  or  most  accessible  magistrate 
in  this  county. 

Dated  at  Logan  this  tenth  day  of  March,  a.  d.  i?>99.^ 

Abraham  Kent,  Justice  of  the  Peace^ 
(or  as  the  case  may  be). 
Subpoena  as  witnesses  Samuel  Short  and  William  West. 

KANSAS. 

Form  No.  2  o  5  4  9  .^ 

(Kan.  Gen.  Stat.  (1897),  c.  102,  §  37.) 
The  State  of  Kansas,  Linn  County. 

The  State  of  Kansas  to  any  sheriff  or  constable  of  the  State  of 
Kansas : 
It  appearing  that  there  are  reasonable  grounds  for  believing  that 
John  Doe  has  committed  the  offense  of  {designating  offense),'^  in  the 
county  of  Linn,^  you  are  therefore  commanded  ^  forthwith  to  arrest 
said  John  Doe  and  bring  him  before  some  magistrate  of  the  county 
of  Linn  to  be  dealt  with  according  to  law. 

Abraham  Kent, 
Justice  of  the  Peace  for  Linn  County. 

KENTUCKY, 
Form  No.  20550.'' 

'  (Bullitt's  Crim.  Code  Ky.  (1895),  p.  138.) 

The    Commonwealth   of  Kentucky   to    any   Constable   of  Franklin 
County: 

You  are  hereby  commanded  to  arrest  John  Doe  and  bring  him 
before  me,  or  some  other  justice  of  the  peace  of  Franklin  county,  to 
answer  the  charge  made  against  him  of  having  committed  an  assault 
and  battery  on  the  person  of  Richard  Roe,  in  said  county,  on  the 
tenth  day  oi  July,  i877,  and  then  and  there  have  this  writ,  with  due 
return  how  you  have  executed  it. 

Given  under  my  hand  as  justice  of  the  peace  of  said  county  this 
20th  day  oi  July,  i877. 

J.  C.  Coleman,  J.  P.  F.  C. 

1.  Time  of  issuing  the  warrant  must  4.  Description  of  Offense. — The  war- 
be  stated.     Iowa  Code  (1S97),  §  5184.  rant  shall  name  or  describe  the  offense 

2.  Signatare.  —  The  warrant  must  be  charged  to  have  been  committed.  Kan. 
signed  by  the  magistrate  with  his  name  Gen.  Stat.  (1897),  c.  102,  ij  36. 

of  office.     Iowa  Code  (1897),  §  5184.  5.  Venue.  —  The  warrant  shall  name 

Order  for  Bail. —  If  the  offense  stated  the  county  in   which    the   offense    was 

in  the  warrant  be  a  misdemeanor,  the  committed.     Kan.  Gen.  Stat.  (1897),  c. 

magistrate  issuing  it  must  make  an  in-  102,  t;  36. 

dorsement  thereon  as  follows:     "Let  6.    Command.  —  The    warrant    shall 

the  defendant,   when   arrested,  be  ad-  command  the  officer  forthwith  to  take 

mitted  to  bail  in  the  sum  of  two  hun-  the    person    accused    and    bring   him 

dred  dollars,"  stating  the   amount   in  before  some  court  or  magistrate  of  the 

which  bail  may  be  taken.     Iowa  Code  county  to  be  dealt  with  according  to  law. 

(1S97).  §  5185.  Kan.  Gen.  Stat.  (1897),  c.  102,  §  36. 

3.  Kansas.  —  Gen.  Stat.  (1897),  c.  102,  7.  Kentucky.  —  Bullitt's  Crim.  Code 
§  37-  (1895),  §  328. 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  i,  p. 
849.  849. 
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MAINE. 

Form  No.  20551.' 

State  of  Maine. 
Knox  Q,o\ycvX.y,  ss.     To  the  sheriff  of  our  said  county  of  Knox,  or 
either  of  his  deputies,  or  either  of  the  constables  of  the  town  of 
Rockland^  or  either  of  the  towns  in  said  county,  Greeting: 

(seal)  Whereas,  John  Doe,  of  Rockland,  on  the  tenth  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
in  behalf  of  said  state,  on  oath  complained  to  me,  the  subscriber,  one 
of  the  trial  justices  within  and  for  said  county  of  Kriox,  that  Richard 
Roe,  of  Rockland,  in  said  county,  on  the  tenth  day  of  March,  iS99,  at 
said  Rock/and,  in  said  county  of  Knox  (stating  the  charge')^  against 
the  peace  of  said  state,  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided; 

Therefore,  in  the  name  of  the  state  of  Maine,  you  are  commanded 
forthwith  to  apprehend  said  Richard  Roe,  if  he  may  be  found  in  your 
precinct,  and  bring  him  before  me,  the  subscriber,  or  some  other 
trial  justice  within  and  for  said  county,  to  ans\fer  to  said  state  upon 
the  complaint  aforesaid. 

Witness  my  hand  and  seal,  at  Rockland  aforesaid,  this  tenth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine. 

Abraham  Kent,  Trial  Justice. 


MARYLAND. 

Form  No.  20 5 52. ^ 

State  of  Maryland,  Cecil  County,  Set. 

To  any  Constable  or  other  Peace  Officer  in  said  County,  Greeting: 

Whereas,  complaint  hath  been  made  before  the  subscriber,  one  of 
the  justices  of  the  peace  of  the  said  state  in  and  for  the  county 
aforesaid,  upon  the  oath  and  information  oi  John  Doe,  who  charges 
Richard  Roe  with  having,  on  the  tenth  day  oi  March,  i899,  at  the 
county  aforesaid  (Here  describe  the  offense  charged),  against  the  law 
of  the  state  of  Maryland,  in  such  case  made  and  provided; 

You  are  therefore  commanded  immediately  to  apprehend  the  said 
Richard  Roe  and  bring  him  before  the  subscriber,  or  some  other  jus- 
tice of  the  said  state,  in  and  for  the  county  aforesaid,  to  be  dealt 
with  according  to  law.  Hereof  fail  not,  and  have  you  there  this 
warrant. 

Given  under  my  hand  and  seal  this  tenth  day  of  March,  iS99. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  132,  rant  shall  state  the  substance  of  the 
§  6.  charge.     Me.  Rev.  Stat.  (1S83),  c.  132, 

See,    generally,    supra,    note     i,     p.     §  6. 
849.  3.  See,  generally,  supra,  note  i,    p. 

2.  Description  of  Offense.  —  The  war-    849. 
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State  of  Michigan,  ^ 


MICHIGAN. 

Form  No.  20553.* 

^  %  \ 
County  of  Wayne.  \ 
To  the  Sheriff  or  any  Constable  of  said  County,  Greeting:* 

Whereas,  John  Doe  hath  this  day  made  complaint  in  writing  and  on 
oath,  to  me,  Abraham  Kent,  a  justice  of  the  peace  of  the  township  of 
Wayne,  in  said  county,  that  heretofore,  to  wit,  on  the  tenth  day  of 
March,  a.  d.  jS99,  at  the  township  of  Wayne,  in  the  county  aforesaid 
{Here  set  out  the  offense  committed),  and  that  he,  the  said  John  Doe, 
has  just  cause  to  suspect  and  does  suspect  thdit  Richard  Roe  did 
{stating  offense)  ;^ 

And  whereas,  on  examination,  on  oath,  of  the  said  John  Doe  by 
me,  the  said  justice  of  the  peace,  it  appears  to  me,  the  said  justice 
of  the  peace,  that  said  offense  has  been  committed,  and  there  is  just 
cause  to  suspect  the  said  Richard  Roe  to  have  been  guilty  thereof; 
therefore,  in  the  name  of  the  people  of  the  state  of  Michigan,  you, 
and  each  of  you,  are  hereby  commanded*  forthwith  to  arrest  the  said 
Richard  Roe  and  bring  him  before  me,  the  said  justice  of  the  peace, 
to  be  dealt  with  according  to  law. 

And  you  are  further  commanded,  in  the  name  of  the  people  of  the 
state  of  Michigan,  to  summon  Samuel  Short  and  William  West,  both 
of  said  Wayne,  to  appear  before  me,  the  said  justice  of  the  peace, 
when  and  where  you  shall  have  the  said  accused  party,  to  testify  their 
knowledge  on  behalf  of  said  people  touching  the  matter  .of  said 
complaint.* 

Given  under  my  hand  and  seal,  at  the  township  of  Wayne,  in  said 
county,  on  the  tenth  day  of  March,  a.  d.  i2>99, 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

MINNESOTA. 

Form  No.  2 05 5 4. » 

(Minn.  Stat.  (1894),  §  5130.) 
State  of  Minnesota,  ) 
County  of  Carver.    \ 
State  of  Minnesota  to  the  sheriff  or  constable  of  said  county: 

Whereas,  John  Doe  has  this  day  complained  in  writing  to  me,  on 

1.  Michigan.  —  Comp.  Laws  (1897),  §  the  person  accused  of  having  com- 
11838^/^^^.  mitted    the  offense  and  to  bring  him 

See  also,  generally,  supra,  note  i,  before  a  magistrate  to  be  dealt  with 
p.  849.  according  to  law.     Mich.  Comp.  Laws 

2.  Direction. —  The  warrant  shall  be     (1897),  §  11840. 

directed  to  the  sheriff  or  any  constable  5.  Witnesses. —  The  warrant  may  re- 
in the  county.  Mich.  Comp.  Laws  quire  the  officer  to  summon  such  wit- 
(1897),  §  1 1840.  nesses    as    shall    be    named     therein. 

S.  Description  of  Offense.  —  The  war-  Mich.  Comp.  Laws  (1897),  ^  11840. 

rant  shall  recite  the  substance  of  the  6.  Minnesota.  —  Stat.  (1894),  §  5095  et 

accusation.     Mich.  Comp.  Laws  (1897),  seq. 

%  1 1840.  See  also,  generally,  supra,  note  i,  p. 

4.  Command.  —  The     warrant     shall  849. 
command  the  officer  forthwith  to  take 
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oath,  that  Richard  Roe  did,  on  the  tenth  day  of  March,  a.  d.  i899,  at 
Norwood,  in  said  county  i^Here  insert  the  complaint,  whatever  it  may  be')} 
and  prayed  that  the  said  Richard  Roe  might  be  arrested  and  dealt 
with  according  to  law;  now,  therefore,  you  are  comraanded2  forth- 
with to  apprehend  the  said  Richard  Roe  and  bring  him  before  me  [or 
before  some  other  court  or  magistrate  of  said  county],  to  be  dealt 
with  according  to  law. 

Given  under  my  hand  this  tenth  day  of  March,  a.  d.  i89P. 

Abraham  Kent,  Justice  of  the  Peace. 

MISSISSIPPI. 

Form  No.  20555.3 

The  State  of  Mississippi  to  the  Constable  of  the  Blank  District  of 
Scott  County: 

You  are  hereby  commanded  to  take  the  body  of  y<?/5!«Z><?^  and  bring 
him  before  the  undersigned,  a  justice  of  the  peace  of  said  county,  on 

the  tenth  day  of  March,  a.  d.  i8P5,  in  Justice  District  No. ,  at 

{stating  place),  to  answer  the  stditeoi  Mississippi  on  a.  cha.r gtoi  (stating 
chaige). 

Given  under  my  hand  and  issued  this  the  tenth  day  of  March,  a.  d, 

Abraham  Kent, 
Justice  of  the  Peace,  Blank  District. 

MISSOURI. 

Form  No.  2  0  5  5  6  .< 
(i  Mo.  Rev.  Stat.  (1S99),  Appendix,  p.  xxix,  No.  122.) 

State  of  Missouri,  \ 
County  of  Jasper,  j 

The  state  of  Missouri  to  the  ^h.G.x\^  oi  Jasper  Q.OMX\\.y  {or  to  the  con- 
stable of  Carthage  to7vnship,  Jasper  county,  or  to  John  Tippett,  who 
is  specially  deputed  to  execute  this  warrant),  Greeting: 
Whereas,  a  complaint  has  been  filed  before  me,  a  justice  of  the 
peace  within  and  for  said  county,  verified  by  the  oath  oi  John  Doe,  a 
person  competent  to  testify  against  the  accused,  charging  that  {Here 
insert  offense  as  described  in  complaint),  at  said  county,  on  the  tenth  day 
of  March,  A.  D.  \<)01.     You  are  therefore  commanded  to  arrest  the 
said  Richard  Roe  and  bring  him  forthwith  before  me  at  my  office  to 

1.  Description  of  Offense. — The  war-  Witnesses. — The  warrant  may  require 
rant  shall  recite  the  substance  of  the  the  officer  to  summon  such  witnesses 
accusation.     Minn.  Stat.  (1894).  ^  5095.  as    are    therein    named.     Minn.    Stat. 

2.  Command.— The  warrant  shall  com-  (1894),  p  5095. 

mand  the  officer  forthwith  to  take  the  3.  See,  generally,  supra,  note   i,   p. 

person  accused  and  bring  him  before  849. 

the   court  or  justice   issuing   the  war-  4.    Missouri.  —  Rev.     Stat.    (1899),    § 

rant,   or   before   some   other   court   or  2752. 

magistrate  of  the  county,  to  be  dealt  See  also,  generally,  supra,  note  i,  p. 

with   according   to    law.     Minn.    Stat.  849. 

(1S94),  g  5095- 
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answer  the  charge  against  him,  and  to  be  dealt  with  according  to 
law. 
Given  under  my  hand  this  tenth  day  of  March,  \()01. 

M.  H.  Brown,  Justice  of  the  Peace. 

MONT'VNA. 

Form  No.  20557.' 

(Mont.  Pen.  Code  (1895),  §  2681.) 
County  of  Madison. 

The  State  of  Montana  to  any  sheriff,  constable,  marshal  or  policeman 
in  this  state: 

Complaint,  upon  oath,  having  been  this  day  made  before  me, 
Abrahatn  Kent,  justice  of  the  peace  {ox police  judge,  as  the  case  may 
be),  by  John  Doe,  that  the  offense  of  {designating  it  generally)  has  been 
committed,  and  accusing  Richard  Roe  thereof;  you  are  hereby  com- 
manded forthwith  to  arrest  the  above  named  Richard  Roe  and  bring 
him  before  me  forthwith  at  {fiamitig  the  place). 

Witness  my  hand  and  seal,  at  {stating place),  this  tenth  day  oiMarchy 
iS99. 

(seal)  Abraham  Kent,  Justice  of  the  Peace. 

NEBRASKA. 

Form  No.  20558.* 

The  State  of  Nebraska,  Colfax  County. 

To  the  Sheriff  or  any  Constable  of  said  County,  Greeting:^ 

Whereas,  before  me,  Abraham  Kent,  a  justice  of  the  peace  within 
and  for  said  county  of  Colfax,  complaint  has  been  made  in  writing, 
signed  and  sworn  to  hj  John  Doe  and  filed  according  to  law,  that 
Richard  Roe,  of  said  county,  on  or  about  the  tenth  day  of  March, 
A,  D.  \W9,  in  the  county  of  Colfax,  in  said  state  of  Nebraska,  {set 
out  the  substance  of  the  accusation)  ;* 

These  are  therefore  to  command  *  you  forthwith  to  take  the  said 
Richard  Roe,  if  he  be  found  in  your  county,  or  if  he  shall  have  fled,  that 
you  pursue  after  the  said  Richard  Roe  into  any  other  county  within 
the  state,  and  take  and  safely  keep  the  said  Richard  Roe  so  that  you 
bring  his  body  forthwith  before  me,  or  some  other  magistrate  having 
cognizance  of  the  case  of  said  offense  so  committed,  to  answer  said 
complaint  and  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  tenth  day  of  March,  a.  d.  18PP. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Montana.  —  Pen.  Code  (1895),  §  of  the  county.  Neb.  Cotnp.  Stat.  (1899), 
2681.  §  7010. 

See  also,  generally,  j«/;'rt,  note  i,  p.  4.  Description  of  Offense. — The    vvar- 

849.  rant  shall  recite  the  substance  of  the 

2.  Nebraska.  —  Comp.  Stat.  (1899),  §  accusation.  Neb.  Comp.  Stat.  (1899), 
7010  et  seq.  §  701 2. 

See  also,  generally,  supra,  note  i,  p.  5.    Command.  —  The    warrant    shall 

849.  command  the  officer  forthwith  to  take 

3.  Direction.  —  The  warrant  shall  be  the  accused  and  bring  him  before  the 
directed  to  the  sheriff  or  any  constable  magistrate   or  court  issuing   the   war- 
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NEVADA. 

Form  No.  20559.' 

(Nev.  Comp.  Laws  (1900),  g  4563.) 
State  of  Nevada^ 
County  of  Lyon. 

The  State  of  Nevada  to  any  sheriff,  constable,  marshal  or  policeman 
in  this  state: 
Complaint  upon  oath  having  been  this  day  made  before  me,  a  jus- 
tice of  the  peace  {mayor.,  police  judge  or  recorder,  as  the  case  may  be), 
hy  John  Doe,  that  the  offense  of  {designating  it  generally)  hsiS  been 
committed,  and  accusing  Richard  Roe  thereof;  you  are  hereby  com- 
manded forthwith  to  arrest  the  above  named  Richard  Roe  and  bring 
him  before  me  forthwith,  at  {naming  the  place). 

Witness  my  hand  and  seal,  at  Dayton,  this  tenth  day  of  March, 
A.  D.  \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

NEW    HAMPSHIRE. 

Form  No.  20560.' 

State  of  New  Hampshire. 
Cheshire,  ss.     To  the  Sheriff  of  said  County  of  Cheshire,  or  to  his 
Deputies,  or  to  any  Constable  or  Police  Officer  of  any  Town  or 
City  in  said  County:^ 
(seal)     Whereas,  John  Doe,  of  Walpole,  in  the  county  of  Cheshire, 
merchant,  has  exhibited  to  me,  a  justice  of  the  peace  for  said  county 
oi  Cheshire,  his  aforesaid  complaint  upon  oath,  digdimst  Ric/iard  Roe, 
of  Walpole,  in  the  county  of  Cheshire  aforesaid,  laborer; 

We  command  you,  therefore,  to  take  the  said  Richard  Roe  (if  he  be 
found  in  your  precinct)  and  to  bring  him  before  me,  or  some  other 
justice  of  the  peace  for  said  county  of  Cheshire,  at  (stating place),  to 
answer  to  said  complaint. 

And  thereupon  we  further  command  you  to  summon  Samuel  Short 

and  William  West,  both  of  said  Walpole,  yeomen,  to  appear  at  said 

time  and  place,  when  and  where  you  shall  have  the  said  Richard  Roe 

there  for  trial,  and  testify  what  they  know  relative  to  said  complaint.* 

Dated  the  town  of  Walpole,  the  tenth  day  of  March,  a.  d.  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

rant,  or  some  other  magistrate  having  See  also,  generally,  supra,    note    I, 

cognizance  of  the  case,  to  be  dealt  with  p.  849. 

according  to  law.     Neb.  Comp.   Stat.  3.  Direction.  —  The  warrant  shall  be 

(1899),  §  7012.  directed  to  the  sheriff  of  any  county  or 

Seal.  —No  seal  shall  be  necessary  to  his  deputy,  or  to  any  constable  or  po- 

the  validity  of  the  warrant.    Neb.  Comp.  lice  officer  of  any  town  in  the  county. 

Stat.  (1899),  §  7012.  N.    H.    Pub.    Stat.   (1891),   c.    248,    § 

1.  Nevada.  —  Comp.   Laws   (.1900).  §  lO- 

4562.  4-  Witnesses.  —  The  warrant  may  re- 
See  also,  generally,  J«/rrt,    note    i,  quire  the  officer  to  summon  the  persons 
p,  849.  therein  named   as  witnesses  to  attend 

2.  New  Hampshire.  —  Pub.  Stat,  trial.  N.  H.  Pub.  Stat.  (1891),  c.  248, 
(1891),  c.  248,  §  10.  ^  13- 
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NEW    JERSEY. 

Form  No.  20561.* 

Mercer Q.o\ya\.^^  ss.     To  the  Sheriff  or  any  Constable  of  said  County: 
(seal)     Whereas,  complaint  hath  this  day  been  made  to  me,  one 
of  the  justices  of  the  peace  of  the  county  of  Mercer^  on  oath,  by 
Johi  Doe  (^Here  recite  the  compiai?it^; 

These,  are,  therefore,  in  the  name  of  the  state  of  New  Jersey,  to 
authorize  and  require  you  to  apprehend  the  said  Richard  Roe,  if  in 
your  county  he  may  be  found,  and  bring  him  forthwith  before  me,  or 
some  other  justice  of  the  peace  or  judge  of  the  Common  Fleas  in  and 
for  said  county,  to  answer  the  said  complaint,  and  be  further  dealt 
with  as  the  law  directs.  Hereof  you  are  not  to  fail,  and  for  so  doing 
this  shall  be  your  warrant. 

Given  under  my  hand  and  seal,  at  my  office,  in  the  town  of  Frince- 
toity  in  said  county,  this  tenth  day  of  March,  a.  d.  i2>99. 

Abraham  Kent,  Justice  of  the  Peace. 

NEW    MEXICO. 

Form  No.  20562.'' 

The  Territory  of  New  Mexico  to   the  Sheriff  or  any  Constable  of 
Lincoln  County,  Greeting: 

Whereas,  John  Doe,  of  Lincoln,  in  said  county  of  Lincoln,  has  this 
day  made  complaint  upon  oath  to  me,  Abraham  Kent,  a  justice  of  the 
peace  within  and  for  said  county  of  Lincoln,  that  on  the  tenth  day  of 
March,  i899,  at  the  county  aforesaid  (Here  describe  the  offense  and  the 
person  charged,  according  to  the  facts  sworn  toy. 

These  are  therefore  to  command  you  forthwith  to  arrest  the  said 
Richard  Roe  and  to  forthwith  bring  him  before  me,  at  {stating  place'), 
to  answer  the  said  complaint  and  further  to  be  dealt  with  according 
to  law. 

Given  under  my  hand  at  Lincoln,  in  said  county  of  Lincoln,  this 
Jirst  day  of  April,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

NEW    YORK. 

Form  No.  20563.* 

(Cook's  Code  Grim.  Proc.  N.  Y.  (1901),  g  151,  No.  17.) 

County  of  Suffolk.^ 
In  the  name  of  the  People  of  the  State  of  New  York,  to  any  Peace 
Officer  in  the  State: 

1.  New  Jersey.  — Gen.  Stat.  (1895),  p.  8.  New  York.  —  Cook's  Code  Crim. 
\\\<^,%,\  et  seq.  Proc.  (igor),  §  151. 

See  also,  generally,  supra,    note    i,  See  also,  generally,  supra,    note  i, 

p.  849.  p.  849.                                                , 

2.  New  Mexico. — Comp.  Laws  (1897),  4.  Venue.  —  The  city,  town  or  village 
§  3378.  where  the  warrant   is  issued  must  be 

See  also,  generally,  supra,  note  i,  stated.  Cook's  Code  Crim.  Proc.  N. 
p.  849.  Y.  (1901),  §  152. 
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Information,  upon  oath,  having  been  this  day  laid  before  me 
that  the  crime  of  {naming  ity-  has  been  committed,  and  accusing 
Richard Roe^  thereof; 

You  are  therefore  commanded  ^  forthwith  to  arrest  the  above 
named  Richard Roe^&nd  bring  him  before  the  undersigned,  at  {stating 
place). 

Dated  at  Huntington^  this  tenth  day  of  March,  i899.^ 

Abraham  Kent,  Justice  of  the  Peace.* 


NORTH    CAROLINA. 


Form  No.  20564.* 

State  of  North  Carolina,  ) 
Wake  County,  >  ss. 

Wake  Forest  Township.  ) 

State  of  North  Carolina  to  any  constable  of  any  lawful  officer  of 
Wake  county,  Greeting: 

Whereas,  complaint  has  been  made  upon  oath  by  John  Doe,  before 
me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  Wake  county 
aforesaid,  that  {Here  recite  the  complaint),  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state; 

These  are  therefore  to  command^  you  forthwith  to  apprehend  the 
said  Richard  Roe  and  bring  him  before  me,  or  some  other  justice  of 
the  peace  of  said  county,  to  answer  the  above  complaint  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  tenth  day  of  March,  iS99. 

(seal)^  Abraham  Kent,  Justice  of  the  Peace.' 


1.  Description  of  Offense.  —  The  war- 
rant must  state  the  offense  in  respect 
to  which  the  magistrate  has  authority 
to  issue  the  warrant.  Cook's  Code 
Crim.  Proc.  N.  Y.  (1901),  §  152. 

2.  Name  of  defendant,  if  known,  must 
be  stated;  if  unknown,  the  defendant 
may  be  designated  by  any  name. 
Cook's  Code  Crim.  Proc.  N.  Y.  (1901), 

§  ^52. 

3.  Command.  —  The  warrant  must 
direct  that  the  defendant  be  brought 
before  the  magistrate  issuing  the  war- 
rant, or  if  the  offense  was  committed 
in  another  town,  and  is  one  which  a 
court  of  special  sessions  has  jurisdic- 
tion to  try,  or  which  a  magistrate  has 
jurisdiction  to  hear  and  determine,  he 
must  direct  that  the  defendant  be 
brought  before  a  magistrate  of  the  town 
in  which  the  offense  was  committed. 
Cook's  Code  Crim.  Proc.  N.  Y.  (1901), 

§151- 

4.  Time  of  Issuing  the  warrant  must 

18E.  of  F.  P.  — 55.  865 


be  stated.     Cook's  Code  Crim.   Proc. 
N.  Y.  (1901),  §  152. 

5.  Signature.  —  The  warrant  must  be 
signed  by  the  magistrate  with  his  name 
of  office.  Cook's  Code  Crim.  Proc. 
N.  Y.  (1901),  §  152. 

6.  North  Carolina.  —  Code  (1883),  § 
"33. 

See  also,  generally,  supra,  note  1, 
p.  849. 

7.  Command.  —  The  warrant  shall 
command  the  officer  forthwith  to  take 
the  person  accused  of  having  com- 
mitted the  offense  and  bring  him  before 
the  magistrate  to  be  dealt  with  accord- 
ing to  law.  N.  Car.  Code  (1883),  § 
II34- 

8.  Seal.  —  The  warrant  may  be  with 
or  without  the  seal  of  the  magistrate. 
N.  Car.  Code  (1883),  ^  1134. 

9.  Signattire.  —  The  warrant  must  be 
under  the  hand  of  the  magistrate.  N. 
Car.  Code  (1883),  §  1134. 
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NORTH  DAKOTA. 

Form  No.  20565,1 

(N.  Dak.  Rev.  Codes  (1895),  §  6743.) 

State  of  North  Dakota,  \ 
County  of  Barnes.  \ 

The  State  of  North  Dakota  to  the  Sheriff  or  Constable  of  Barnes 
County: 

Complaint  upon  oath  having  been  made  before  me  {tiame  of  justice'), 
a  justice  of  the  peace  of  said  county,  by  {name  of  coitiplainanf),  accus- 
ing {name  of  defendant)  of  the  commission  of  a  public  offense,  to  wit: 
{Here  designate  the  offense  by  name  or  general  descriptioti);  you  are  there- 
fore commanded  to  arrest  said  {name  of  defendant),  forthwith,  and 
bring  him  before  me  at  {stating  the  place),  there  to  be  dealt  with 
according  to  law. 

Witness  my  hand  this  tenth  day  of  March,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

OHIO. 

Form  No.  20566.' 

(Bates'  Anno.  Stat.  Ohio  (1904),  §  7138.) 

The  State  of  Ohio,  Stark  County,  ss. 

To  any  Constable  of  said  Stark  County,  Greeting:^ 

Whereas,  there  has  been  filed  with  me  an  affidavit,  of  which  the 
following  is  a  copy:    {Here  copy  the  affidavit);'^ 

These  are  therefore  to  command^  you  to  take  the  said  Richard 
Roe,  if  he  be  found  in  your  county,  or,  if  he  has  fled,  that  you  pursue 
after  him  into  any  other  county  in  the  state,  and  take  and  safely  keep 
the  said  Richard  Roe,  so  that  you  have  his  body  forthwith  before  me, 
or  some  other  magistrate  of  said  county,  to  answer  the  said  com- 
plaint, and  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  tenth  day  of  March,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  N^orth  Dakota.  —  Rev.  Codes  (1895),  4.  Description  of  Offense.  —  The  war- 
§  6738  ^"^  i'^^.  rant  shall   recite  the  substance  of  the 

See  also,  generally,  supra,  note  i,  accusation  or  shall  contain  the  affidavit 
p.  849.  or  refer  thereto.     Bates'   Anno.    Stat. 

2.  Ohio.  —  Bates'  Anno.  Stat.  (1904),     Ohio  (1904),  §  7173. 

%'j\'i'i  et  seq.  5.  Command. — The  warrant  shall  com- 

See  also,  generally,   supra,    note    r,  mand  the  officer  forthwith  to  take  the 

p.  849.  accused  and  bring  him  before  the  magis- 

3.  Direction.  —  The  warrant  shall  be  trate  or  the  court  issuing  the  warrant, 
directed  to  the  sheriff  or  to  any  consta-  or  some  other  magistrate  of  the  county 
ble  of  the  county,  or  when  it  is  issued  having  cognizance  of  the  case,  to  be 
by  an  officer  of  a  municipal  corporation,  dealt  with  according  to  law.  Bates 
then   to  an   officer  or  police  officer  of  Anno.  Stat.  Ohio  (1904),  §  7137. 

such  corporation.     Bates'  Anno.  Stat. 
Ohio  (1904),  §  7137. 
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OKLAHOMA. 

Form  No.  20567.' 

klahoma  Stat.  (1893),  §  5541.) 

Territory  of  Oklahoma,  \ 

County  of  Logan.  \  ^^' 

To  any  sheriff  or  constable  of  said  county: 

Complaint  upon  oath  having  been  this  day  made  before  me,  Abra- 
ham Kent,  a  justice  of  the  peace  within  and  for  said  county,  hy  John 
Doe,  that  the  offense  of  (^designating  it  generally),  has  been  committed, 
and  accusing  Richard  Roe  thereof,  you  are  therefore  commanded 
forthwith  to  arrest  the  above  named  Richard  Roe  and  bring  him 
before  me  forthwith,  at  (naming  the  place). 

Witness   my   hand,  at  Guthrie,  this   tenth   day  of  March,  a.   d. 

Abraham  Kent,  Justice  of  the  Peace. 


OREGON. 

Form  No.  20568.' 

(Bellinger  &  C.'s  Anno.  Stat.  Oregon  (1902),  §  1586.) 

County  of  Jackson. 

In  the  Name  of  the  State  of  Oregon^  to  any  sheriff  or  constable  of  the 
county  oi  Jackson,  Greeting: 
Information  upon  oath  having  been  this  day  laid   before  me  that 
the   crime  of  (designating  it)^  has  been   committed,   and    accusing 
Richard  Roe*  thereof; 

You  are  therefore  hereby  commanded  *  forthwith  to  arrest  the 
above  named  Richard  Roe  and  bring  him  before  me  at  (naming  the 
place),  or,  in  case  of  my  absence  or  inability  to  act,  before  the  nearest 
or  most  accessible  magistrate  in  this  county. 
Dated  at  Ashland,  this  tenth  day  of  March,  jS99. 

Abraham  Kent,  Justice  of  the  Peace 
(or  as  the  case  may  be).^ 

1.  Oklahoma.  —  Stat.  (1893),  §  5541.        be  stated;  if  unknown,  he  may  be  desig- 
See  also,  generally,  supra,    note    i,     nated  by  a  fictitious  name  with  a  state- 

p.  849.  ment   in    the   warrant    that    his    true 

2.  Oregon.  —  Bellinger  &  C.'s  Anno,  name  is  unknown.  Bellinger  &  C.'s 
Codes  &  Stat.  (1901).  §  1584  ef  seq.  Anno.  Codes  &  Stat.  Oregon  (1901),  § 

See  also,  generally,  supra,  note   i,  p.  1587. 

849.  6.    Command.  —  The    warrant    must 

3.  Description  of  Offense.  —  The  war-  command  the  arrest  of  the  accused, 
rant  must  state  the  crime  in  respect  to  Bellinger  «&  C.'s  Anno.  Codes  &  Stat, 
which  the  magistrate  has  authority  to  Oregon  ^I90I),  §  1586. 

issue   the   warrant.     Bellinger  &   C.'s  6.  Signature. — The  warrant  must  be 

Anno.  Codes  &  Stat.  Oregon  (1901),  §  signed  by  the  magistrate  with  his  name 

15S7.  of  office.     Bellinger  &  C.'s  Anno.  Codes 

4.  Name  of  defendant,  if  known,  must  &  Stat.  Oregon  (1901),  ^  1586. 
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20569.  WARRANTS  OF  ARREST.  20571. 


SOUTH  CAROUNA. 

Form  No.  20569.' 


State  of  South  Carolina,  , 

'  ss, 


County  of  Union.  ) 

To  the  Sheriff  of  said  County  or  his  Deputy,  or  any  lawful  Constable: 

Arrest  and  bring  before  me  John  Doe,  charged  with  {^Here  set  out 
the  name  of  the  offense  charged'),  and  the  witnesses  for  the  state  herein 
named. 

Given  under  my  hand  thXs  first  day  oi  January,  i897. 

Thomas  Johnson,  Trial  Justice,     (seal) 

SOUTH  DAKOTA. 

Form  No.  20570.* 
(S.  Dak.  Stat,  (iqoi),  §  7400.) 

State  of  South  Dakotay  \ 
County  of  Hughes.  \ 
To  any  sheriff  or  constable  in  said  county: 

Complaint  upon  oath  having  been  this  day  made  before  me,  Ahra 
ham  Kent,  a  justice  of  the  peace  within  and  for  said  county,  hy  John 
Doe,  that  the  offense  of  {designating  it  generally)  has  been  committed, 
and  accusing  Richard  Roe  thereof : 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 
Richard  Roe  aad  bring  him  before  me  forthwith,  at  (^naming  the  place). 

Witness  my  hand,  at  Blunt,  in  said  county,  this  tenth  day  of  March, 
A.  D.  \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

TENNESSEE. 

Form  No.  20571.' 

(Tenn.  Code  (1896),  §  6984.) 
State  of  Tennessee,  \ 
Benton  County.*      \ 
To  any  lawful  ofificer  of  the  state:* 

Information  on  oath  having  been  made  to  me  that  the  offense  of 
{designating  or  describing  it)^  has  been  committed,  and  accusing  Rich- 

1.  South  CaroHna.  —  Crim.  Code  3.  Tennessee.  —  Code  (1896),  §[  6978  et 
(1902),  ^  20.  seq. 

See  also,   generally,  supra,    note    i,  See  also,  generally,  supra,    note    i, 

p.  849.  p.  849. 

In  South  Carolina,  it  is  the  practice  to  4.  Venue.  —  The  warrant  must  show, 

have  the  criminal  complaint   and  the  in  some  part,  the  county  in  which  it  is 

warrant  for  the  arrest  upon  the  same  issued.     Tenn.  Code  (1896),  §  6986. 

sheet  of  paper.     The  witnesses  for  the  6.  Direction. — The   warrant  may  be 

state,  being  named  in  the  complaint,  directed    to   any   lawful    officer   of  the 

are  merely  referred  to  in  the  warrant.  state.     Tenn.  Code  (1896),  §  69S3. 

2.  South  Dakota.  —  Stat.  (1901),  §  6.  Description  of  Oflfense.  —  The  war- 
7400.  rant  must  state  the  offense   either  by 

See  also,  generally,  supra,  note  i,  name  or  so  that  it  can  be  clearly  in- 
p.  849.  ferred.     Tenn.  Code  (1896),  §  6985. 
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20571.  WARRANTS  OF  ARREST.  20573. 

ard Roe^  thereof:  You  are  therefore  commanded,  in  the  name  of  the 
state,  forthwith  to  arrest  Richard  Roe  and  bring  him  before  me,  or 
some  other  magistrate  of  said  county,  to  answer  the  charge. 

Abraham  Kent, 
Justice  of  the  Peace  for  Benton  County.* 

TEXAS. 

Form  No.  20572.' 

The  State   of  Texas  to  the  Sheriff  or  any   Constable  of  Freestone 
County,  Greeting:* 

Whereas  complaint,  in  writing,  has  been  made  before  me,  Abraham 
Kent,  a.  }ViSt\ce  of  the  peace  in  and  iot  Freestone  county,  Texas,  on  the 
oath  of  John  Doe,  that  Richard  Roe,^  of  said  county,  on  or  about  the 
first  A^L^  oi  March,  iS99,  in  the  county  aforesaid,  did  commit  the 
following  offense  against  the  laws  of  the  state  of  Texas,  to  wit:  {Ifere 
state  the  offensey^ 

Therefore  you  are  commanded,^  in  the  name  of  the  state  of  Texas, 
to  take  the  body  of  the  said  Richard  Roe  and  bring  him  before  me, 
at  {^stating  place\  in  said  county,  then  and  there  to  answer  the  afore- 
said complaint. 

Herein  fail  not,  but  execute  this  writ  and  due  return  make  as  the 
law  directs. 

Given  under  my  hand  this  the  tenth  day  of  March,  i899. 

Abraham  Kent,  Justice  of  the  Peace,^ 
Precinct  No.  1,  Freestone  Co.,  Texas. 

UTAH. 

Form  No.  20573.* 
(Utah  Rev.  Stat.  (1898),  §  5126.) 
State  of  Utah,  \ 

County  of  Salt  Lake.  \ 

1.  Hame  of  Defendant.  —  The  warrant  description  must  be  given  of  him. 
shall  specify  the  name  of  the  defend-  Tex.  Code  Crim.  Proc.  (1895),  art. 
ant;  if  the   name  be  unknown,  the  de-     254. 

fendant    may  be   designated    by   any  6.  Description  of  Oflfense.  —  The  war- 
name.     Tenn.  Code  (1896),  §  6985.  rant  must  state  that  the  defendant  is 

2.  Signattire.  —  The  warrant  must  accused  of  some  offense  against  the 
contain  the  name  and  initials  of  office  laws  of  the  state,  naming  the  offense, 
of  the  magistrate.  Tenn.  Code  (1896),  Tex.  Code  Crim.  Proc.  (1895).  art.  254. 
e  6986.  7-  Command.  —  The     warrant     must 

S.   TVxrtJ.  — Code  Crim.  Proc.  (1895),  command  the  officer  to  take  the  body 

art.  253  et  seq.  of  the  person  accused  to  be  dealt  with 

See  also,  generally,  supra,    note    i,  according   to   law.     Tex.  Code   Crim. 

p.  849.  Proc.  (1895),  art.  253. 

4.  Direction.  —  The  warrant  may  be  8.  Signature.  —  The  warrant  must  be 
directed  to  a  peace  officer  or  some  signed  by  the  magistrate,  and  his  office 
other  person  specially  named.  Tex.  named  in  the  body  of  the  warrant  or  in 
Code  Crim.  Proc.  (1895),  art.  253.  connection   with  his   signature.     Tex. 

5.  Name  of  Defendant.  —  The  warrant  Code  Crim.  Proc.  (1895),  art.  254. 
must  specify  the  name  of  the  person  9.   t/toA.  —  Rev.  Stat.  (1898).  §  5126. 
whose  arrest  is  ordered,  if  it  be  known.  See  also,  generally,  jw/r./,    note    i, 
and  if  unknown,  then  some  reasonable  p.  849. 
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The  state  of  Utah  to  any  sheriff,  constable,  marshal  or  policeman  in 

this  state: 

Complaint   upon   oath   having   been   made   this   day  before   me, 

Abraham  Kent,  justice  of  the  peace,  by  John  Doe,  that  the  offense  of 

(^designating  it  generally)  has  been  committed,  and  diccnsing  Richard 

y?^<f  thereof ;  you  are  therefore  commanded  to  arrest  the  above  named 

Richard  Roe  and  bring  him  before  me  forthwith,  at  (naming  the  place). 

Witness  my  hand  at  Salt  Lake,  this  tenth  day  of  March,  a,  d.  i^99. 

Abraham  Kent,  Justice  of  the  Peace. 

VERMONT. 

Form  No.  20574.' 

State  of  Vermont,  ) 

Chittenden  County,  ss.  f 
To  any  sheriff  or  constable  in  the  state.  Greeting: 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  apprehend  the  body  of  John  Doe,  mentioned  in  the 
foregoing  complaint,  and  him  have  forthwith  before  me  at  (stating 
place),  in  Chittenden  county,  then  and  there  to  answer  to  said  com- 
plaint and  further  to  be  dealt  with  according  to  law. 

Given  under  my  hand  at  said  Milton,  in  Chittenden  county  afore- 
said, this  tenth  day  of  March,  a.  d.  \Z99. 

Abraham  Kent,  Justice  of  the  Peace. 

VIRGINIA. 

Form  No.  20575.* 

County  of  Washington,  to  wit: 

To  John  Lynch,  a  constable  of  the' said  county: 

Whereas,  John  Doe,  of  the  said  county,  has  this  day  made  com- 
plaint and  information  before  me,  Abraham  Kent,  a  justice  of  the  said 
county,  that  Richard  Roe,  of  the  said  county,  did,  on  the  first  day  of 
March,  iS99,  at  said  county  (state  the  offense)-^ 

These  are,  therefore,  in  the  name  of  the  commonwealth,  to 
command"*  you  forthwith  to  apprehend  and  bring  before  me,  or  some 
other  justice  of  the  said  county,  the  body  of  the  said  Richard  Roe  to 
answer  the  said  complaint  and  be  further  dealt  with  according  to 
law,  and  you  are  also  directed  to  summon  Samuel  Short  and  William 
West  as  witnesses.* 

Given  under  my  hand  and  seal  this  tenth  day  of  March,  in  the  year 
iW9. 

Abraham  Kent,  J.  P.     (seal) 

1.  Vermont.  —  Stat.  (1894),  §  1928.  rant  shall  recite  the  ofifense.     Va.  Code 
See  also,  generally,  supra,  note  i,  p.     (1887),  §  3956. 

840.  4.    Command.  —  The    warrant    shall 

2.  Virginia.  —  Code  (1887),  §  3955  et  require  the  person  accused  to  be  ar- 
seq.  rested  and  brought  before  a  magistrate 

See  also,  generally,  supra,  note  I,  p.  of  the  county  or  corporation.  Va. 
849.  Code  (1S87),  §  3956. 

3.  Oesoription  of  Offense.  —  The  war-        6.  Witnesses.  —  The  warrant  may  re- 
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WASHINGTON, 

Form  No.  20576.* 

(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  §  6678.) 

The  State  of  Washington,  \ 

Spokane  County.  \  ^^' 

To  the  Sheriff  or  any  Constable  of  said  County, 

Whereas,  John  Doe  has  this  day  complained  in  writing  under  oath 
to  the  undersigned,  one  of  the  justices  of  the  peace  in  and  for  said 
county,  that  on  \h%  first  day  of  March,  i8P^,  at  {stating  place),  in  said 
county  {Here  insert  the  substance  of  the  complaint,  whatever  it  may  be); 
therefore,  in  the  name  of  the  state  of  Washington,  you  are  commanded 
forthwith  to  apprehend  the  said  Richard  Roe  and  bring  him  before 
me  to  be  dealt  with  according  to  law. 

Given  under  my  hand  this  tenth  day  of  March,  jS99. 

Abraham  Kent,  Justice  of  the  Peace, 

WEST    VIRGINIA. 

Form  No,  20577.^ 

Monroe  County,  to  wit. 

To  the  sheriff  or  any  constable  of  said  county:^ 

Whereas,  John  Doe,  of  the  said  county,  has  this  day  made  complaint 
and  information  before  me,  Abrahatn  Kent,  a  justice  of  the  said  county, 
that  Richard  Roe,  of  the  said  county,  did,  on  \\\&  first  day  of  March, 
i899,  at  said  county,  (state  the  offense);^  these  are,  therefore,  in  the 
name  of  the  state  of  West  Virginia,^  to  command  you  forthwith  to 
apprehend  and  bring  before  me,  or  some  other  justice  of  the  said 
county,  the  body  of  the  said  Richard  Roe,  to  answer  the  said  com- 
plaint, and  be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  tenth  day  of  March,  in  the  year 
\W9. 

Abraham  Kent,  J.  P. 

quire  the  officer  to  whom  it  is  directed  in  which  the  oflfense  was  committed, 

to  summon  such  witnesses  as  shall  be  W.  Va.  Code  (1899).  c.  50,  §  222. 
therein  named  to  appear  and  give  evi-        4.  Description  of  Offense.  — The   war- 

dence  on  the  examination.     Va,  Code  rant  shall  describe  the  offense  alleged 

(1887),  ^  3956.  to    have    been    committed,      W.    Va. 

1.  Washington.  —  Ballinger's    Anno.  Code  (1899),  c.  50,  g  223. 

Codes  &  Stat.  (1897),  §  6666.  6,    Command.  —  The    warrant    shall 

See  also,  generally,  jM/ra,  note  I,  p.     command  the  officer  forthwith  to  appre- 

849.  hend  the  accused  and  bring  him  before 

2.  West  Virginia,  —  Code  (1899),  c,  the  justice  to  be  dealt  with  according 
e^o,%i2\  et  seq.  to  law.    W.  Va.  Code(r899),  c.  50,  i5  223. 

See  also,   generally,  supra,    note  i,  Witnesses.  —  The    justice    may,  by 

p.  849.  indorsement    on    the    warrant,    direct 

3.  Direction. —  The  warrant  may  be  witnesses  to  be  summoned.  W.  Va, 
directed  to  any  constable  in  the  county  Code  (1899),  c,  50,  §  22'». 
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WISCONSIN. 

Form  No.  20578/ 
(Wis.  Stat.  (1898),  §  4774.) 
Racine  County,  ) 

Town  of  Racine,  ss.  ) 

The  State  of  Wisconsin  to  the  Sheriff  or  any  Constable  of  said 
County: 
Whereas,  John  Doe  has  this  day  complained  in  writing  to  me,  on 
oath,  that  Richard  Roe  did,  on  tht  Jirst  day  of  March,  a.  d.  \^99,  at 
the  town  of  Racine,  in  said  county  {Jlere  insert  the  complaint,  whatever 
it  may  be")^  and  prayed  that  the  said  Richard  Roe  might  be  arrested 
and  dealt  with  according  to  law;  now,  therefore,  you  are  commanded^ 
forthwith  to  apprehend  the  said  Richard  Roe,  and  to  bring  him 
before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  the  tenth  day  of  March,  a.  d.  \%99. 

Abraham  Kent,  Justice  of  the  Peace. 

WYOMING. 

Form  No.  20579.* 

State  of  Wyoming,  ) 
Sheridan  County.    ) 

State  of  Wyoming  to  any  Constable  of  said  County  of  Sheridan,  Greet- 
ing:* 

Whereas,  John  Doe  has  this  day  made  complaint  on  oath  before  me, 
Abraham  Kent,  a  justice  of  the  peace  within  and  for  said  county,  that 
on  the  tenth  day  of  March,  iS99,  at  {stating place'),  in  said  county, 
{Here  describe  the  offense  and  the  person  charged)-^ 

You  are  therefore  commanded'  forthwith  to  arrest  the  above  named 
Richard  Roe  and  bring  him  before  me,  at  {natning  the  place),  or,  in 
case  of  my  absence  or  inability  to  act,  before  some  other  justice  of 
the  peace  in  said  county  having  cognizance  of  the  case,  to  be  dealt 
with  according  to  law. 

Dated  at  Dayton,  in  said  county,  this  tenth  day  of  March,  iW9. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Wisconsin — Stat.  (1898),  §  4740  therein  to  appear  and  give  evidence. 
et  seq.  Wis.  Stat.  (1898),  4740. 

See  also,   generally,  supra,    note  i,  4.    Wyoming. — Rev.   Stat.  (1S87),   § 

p.  849.  3181  et  seq. 

2.  Description  of  Offense.  —  The  war-  See  also,  generally,  supra,  note  i, 
rant  shall  recite  the  substance  of  the  p.  849. 

offense.     Wis.  Stat.  (1898),  §  4740.  6.  Direction.  —  The  warrant  shall  be 

3.  Command.  —  The  warrant  shall  re-  directed  to  any  constable  in  the  county, 
quire  the  officer  forthwith  to  arrest  the  Wyo.  Rev.  Stat.  (1887),  §  S^SS- 
accused  and  bring  him  before  the  jus-  6.  Description  of  Offense.  —  The   war- 
tice  issuing  the  warrant,  or  some  other  rant  shall  recite  the  accusation.     Wyo. 
justice  of  the  same  county,  to  be  dealt  Rev.  Stat.  (1887),  ^  3183. 

with    according    to   law.      Wis.    Stat.         7.  Command. — The  warrant  shall  com- 
(1898),  §  4740.  mand  the  officer  forthwith  to  take  the 

Witnesses.  —  The  justice  may  in  the  accused  and  bring  him  before  the  justice 
warrant  require  the  officer  to  summon  issuing  the  warrant,  or  some  other 
such    witnesses    as    shall    be    named    justice  having  cognizance  of  the  case, 
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20580.  WARRANTS  OF  ARREST.  20581. 

(J))  In  Preliminary  Proceedings, 

Form  No.  20580.' 

(Ala.  Crim.  Code  (1896),  §  5208.) 

The  State  of  Alabama,  } 
Dale  County .2  j" 

To  any  lawful  officer  of  the  state:' 

Complaint  on  oath  having  been  made  before  me  that  the  offense 
of  {designating  or  describing  if)*'  has  been  committed,  and  accusing 
Richard  Roe^  t\iQreoi\  you  are  therefore  commanded*  forthwith  to 
arrest  Richard  Roe  and  bring  him  before  me. 

Dated  the  tenth  day  of  March,  i899. 

Abraham  Kent,  Justice  of  the  Peace 
{or  other  magistrate,  as  the  case  may  be)? 

Form  No.  20581.' 

(Ariz.  Pen.  Code  (1901),  §  720.) 

Territory  of  Arizona,  County  of  Gila.^ 

To  any  sheriff,  constable,  marshal  or  policeman  in  this  territory  or 
the  county  of  Gila:'^^ 
A  complaint  upon  oath  having  been  this  day  laid  before  me  by  John 
Doe  that  the  crime  of  {designate  it)  has  been  committed,  and  accusing 
Richard  Roe  thereof,^^  you  are  therefore  commanded  ^2  forthwith  to 
arrest  the  above  named  Richard  Roe  and  bring  him  before  me,  at 

to   be   dealt    with    according    to   law.  7.  Signature. — The  warrant  must  be 

Wyo.  Rev.  Stat.  (1887),  §  3183.  signed  by  the  magistrate  with  his  name 

1.  Alabama.  —  Crim.    Code  (1896),  §  and  his  initials  of  office,  or  the  same 
5208.  must,  in  some  way,  appear  in  the  war- 
See  also,  generally,    supra,    note   i,  rant.      Ala.     Crim.     Code     (1896),     § 

p.  849.  5208. 

2.  Venue. — The  county  in  which  the  8.  Arizona. —  Pen.  Code  (1901),  § 
warrant   was   issued    must    appear   in     720. 

some  part  of  the  warrant.     Ala.  Crim.  See  also,  generally,    supra,    note  i, 

Code  (1896),  §  5208.  p.  S49. 

3.  Direction.  —  The  warrant  must  be  9.  Place  where  warrant  is  issued  must 
directedtoanylawfulofficer  in  the  state,  be  staled.  Ariz.  Pen.  Code  (1901),  § 
Ala.  Crim.  Code  (1896),  §  5208.  721. 

4.  Statement  of  (MFense.  — The  warrant  10.  Direction.  —  The  warrant  must  be 
must  state  the  offense  either  by  name  directed  to  a  peace  officer.  Ariz.  Pen. 
or  so  that  it  can   be   clearly  inferred.  Code  (1901),  §  721. 

Ala.  Crim.  Code  (1896),  5^  5208.  The  warrant  may  be  directed  gen- 
Substance  of  Complaint. — The  sub-  erally  to  any  sheriff,  constable,  mar- 
stance  of  the  complaint  should  be  stated  shal  or  police  officer,  and  may  be 
in  the  warrant.  Ala.  Crim.  Code  (1896),  executed  by  any  of  those  officers  in 
§  5208.  any  county.     Ariz.  Pen.  Code  (1901),  § 

5.  Name  of  Defendant.  —  The    name  724. 

of  the  defendant  should  be  stated,  if  11.  Name  of  defendant  must  be  stated 

known,  but  if  unknown,  then  no  name  in  the  warrant,  if  known;  if  unknown, 

need   be   inserted.      Ala.    Crim.    Code  the  defendant  may  be  designated   by 

(1896),  §  5208.  any  name.     Ariz.   Pen.  Code  (1901),  § 

6.  Command.  —  The    warrant    must  721. 

command  the  officer  to  arrest  the  de-  12.  Command.  —  The  warrant  must 
fendant.  Ala.  Crim.  Code  (1896),  §  command  the  arrest  of  the  defendant. 
5208.  Ariz.  Pen.  Code  (1901),  S  720. 
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(naming  the  place),  or,  in  case  of  my  absence  or  inability  to  act,  before 
the  nearest  and  most  accessible  magistrate  in  the  county. 
Dated  at  Globe,  this  tenth  day  of  March,  \Z99?- 

Abraham  Kent,  Justice  of  the  Peace.* 

Form  No.  20582.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  1959.) 
The  State  of  Arkansas  to  any  sheriff,  constable,  coroner,  jailer,  mar- 
shal or  policeman  of  the  State  of  Arkansas-. 
It  appearing  that  there  are  reasonable  grounds  for  believing  that 
John  Doe  has  committed  the  offense  of  larceny*  m  the  county  of 
Pulaski,^  you  are  therefore  commanded®  forthwith  to  arrest y<7^« 
Doe  and  bring  him  before  some  magistrate  of  Pulaski  county,  to  be 
dealt  with  according  to  law. 

Given  under  my  hand  the  tenth  day  of  March,  jS99. 

Abraham  Kent, 
Justice  of  the  Peace  for  Pulaski  County. 
Summon  as  witnesses  Samuel  Short  and  William  West. 

Form  No.  20583.' 
(Cal.  Pen.  Code  (1901),  §  814,) 
County  of  Alameda^ 

The  People  of  the  State  of  California  to  any  sheriff,  constable,  mar- 
shal or  policeman  of  said  state,  or  of  the  county  ol  Alameda.^ 
Information  on  oath  having  been  this  day  laid  before  me  by  John 
Doe  that  the  crime  of  {designating  it)  has  been  committed,  and  accus- 
ing Richard  Roe  thereof,^^  you  are  therefore  commanded  forthwith  to 
arrest  the  above  named  Richard  Roe  and  bring  him  before  me,  at 
(naming  the  place),  or,  in  case  of  my  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  Alameda,  this  tenth  day  of  May,  eighteen  hundred  and 
ninety-nine.^^ 

Abraham  Kent,  Justice  of  the  Peace. ^^ 

1.  Time  of  isBoing  the  warrant  must  be  committed,  to  be  dealt  with  according 
stated.     Ariz.  Pen.  Code  (1901),  §  721.     to  law.     Sand.  &  H.  Dig.  Ark.  (1894), 

2.  Signature.  —  The  warrant  must  be     §  1959. 

signed  by  the  magistrate  with  his  name  7.  California.  —  Pen.  Code  (1901),  § 
of  office.     Ariz.  Pen.  Code  (1901),  §  721.     814. 

3.  Arkansas. — Sand.  &  H.  Dig.  (1894),         See  also,  generally,  jw/ra,  note  i,  p. 

§  1958.  849. 

See  also,  generally,    supra,    note  i,  8.  Place  where  warrant  is  issued  must 

p.  849.  be   stated.     Cal.    Pen.    Code  (1901;,   i^ 

4.  Description  of  Offense.  —  The  war-  815. 

rant  shall,  in  general   terms,  name  or  9.  Direction. — The  warrant  must  be 

describe  the  offense  charged   to  have  directed  to  and   executed  by  a  peace 

been  committed.    Sand.  &  H.  Dig.  Ark.  officer.     Cal.  Pen.  Code  (1901),  §  815. 

(1894),  §  1958.  10.  Name  of  Defendant. — The  name  of 

5.  Venue.  —  The  county  in  which  the  the  defendant  must  be  specified  in  the 
crime  was  committed  must  be  stated,  warrant,  if  known;  or,  if  it  is  unknown 
Sand.  &  H.  Dig.  Ark.  (1894),  §  1959.  to  the  magistrate,  the  defendant  may  be 

6.  Command.  —  The  warrant  shall  designated  by  any  name.  Cal.  Pen. 
command  the  officer  to  arrest  the  per-  Code  (1901),  ^  815. 

son  named  therein  as  the  offender,  and  11.  Time  of  issning  the  warrant  must 
bring  him  before  some  magistrate  of  be  stated.  Cal.  Pen.  Code  (1901),  §  815. 
the  county  in  which  the  offense  was        12.  Signature. — The  warrant  must  be 
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Form  No.  20584.' 

(Idaho  Pen.  Code  (1901),  §  5225.) 
County  of  Custer^ 

State  of  Idaho  to  any  sheriff,  constable,  marshal  or  policeman  of 
said  state,  or  of  the  county  of  Custer. 

A  complaint  on  oath  having  this  day  been  laid  before  me  hy  John 
Doe  that  the  crime  of  (^designating  it)"^  has  been  committed,  and 
accusing  Richard  Roe  thereof,*  you  are  therefore  commanded  forth- 
with to  arrest  the  above  named  Richard  Roe  dind  bring  him  before 
me,  at  {naming  the  place),  or,  in  the  case  of  my  absence  or  inability  to 
act,  before  the  nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  (stating  place),  this  tenth  day  of  March,  eighteen  hundred 
and  ninety -nine. ^ 

Abraham  Kent,  Justice  of  the  Peace.* 

Form  No.  20585.' 

(Bullitt's  Crim.  Code  Ky.  (1895),  §  27.) 

The  Commonwealth  of  Kentucky  to  any  Sheriff,  Constable,  Coroner, 
Jailer,  Marshal  or  Policeman  of  the  State  of  Kentucky: 

It  appearing  that  there  are  reasonable  grounds  for  believing  that 
John  Doe  has  committed  the  offense  of  larceny^  in  the  county  of 
Franklin,^  yow  diVe  therefore  commanded^^  forthwith  to  divrest  John 
Doe  and  bring  him  before  some  magistrate  of  Franklin  county  to  be 
dealt  with  according  to  law. 

Given  under  my  hand,  as  justice  of  the  peace  of  Franklin  county, 
th\s  20th  dd^Y  July,  i877. 

/.  C.  Coleman,  J.  P.  F.  C. 

Summon  as  witnesses  William  West  and  Samuel  Short. 

signed  by  the  magistrate  with  his  name  of  ofBce.     Idaho   Pen.  Code  (rgoi),  § 

of  office.      Cal.    Pen.    Code   (1901),   §  5226. 

815.  7.  Kentucky.  —  Bullitt's  Crim.  Code 

1.  Idaho.  —  Pen.  Code  (1901),  §  5225.  (1895),  §  26. 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,    note    i, 

849.  p.  849. 

2.  Venue.  —  The  county,  city  or  town  8.  Description  of  Offense.  —  The  war- 
where  the  warrant  is  issued  must  be  rant  shall,  in  general  terms,  name  or 
stated.  Idaho  Pen.  Code  (1901),  §  describe  the  offense  charged  to  have 
5226.  been  committed.     Bullitt's  Crim.  Code 

8.  Description  of  Offense. —The  war-  Ky.  (1895).  §  27, 

rant   must  state   the   offense  charged.  9.  Venae. — The  warrant  shall  state 

Idaho  Pen.  Code  (1901),  >;  5226.  the  county  in   which    the  offense  was 

4.  Name  of  defendant  must  be  speci-  committed.  Bullitt's  Crim.  Code  Ky. 
fied    in    the    warrant,    if     known;    if  (1895),  §  27. 

unknown,  the  defendant  may  be  desig-  10.    Conmiand.  — The   warrant   shall 

nated   therein    by    any    name.     Idaho  command  the  officer  to  arrest  and  bring 

Pen.  Code  (1901),  §  5226.  the  person    named   therein  as  the  of- 

5.  Time  of  issuing  the  warran  must  fender  before  some  magistrate  of  the 
be  stated.  Idaho  Pen.  Code  (1901),  §  county  in  which  the  offense  was  com- 
5226.  mitted,  to  be  dealt  with  according  to 

6.  Signatiure.  —  The  warrant  must  be  law.  Bullitt's  Crim.  Code  Ky.  (1895), 
signed  by  the  magistrate  with  his  name  §  27. 
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Form  No.  20586.' 

(Miss.  Anno.  Code  (1892),  §  1492.) 

The  State  of  Mississippi  to  any  lawful  officer  of  Scott  county: 

We  command  you  forthwith  to  take  the  body  oi  John  Jones,  charged 
with  murder  in  the  county  of  Scott,  and  bring  him  before  the  under- 
signed, a  justice  of  the  peace  of  said  county,  for  examination  on  said 
charge. 

Witness  my  hand  this  9th  day  oi  July,  i892. 

Andrew  Sims,  J.  P. 

Form  No.  2058  7.'^ 
(i  Mo.  Rev.  Stat.  (1899),  Appendix,  p.  xxviii.) 

The  State  of  Missouri  to  any  constable  of  the   county  oi  Jasper ^ 
Greeting: 

Whereas,  John  Doe,  of  Carthage,  in  said  county,  hath  this  day  given 
information,  upon  oath,  to  me,  J  S.  Morris,  a  justice  of  the  peace 
within  and  for  said  county  oi  Jasper,  that  on  the  tenth  day  of  March 
last  past,  at  the  county  aforesaid  (^Here  describe  the  offense  and  the  per- 
son charged,  according  to  the  facts  sworn  io):^  These  are,  therefore,  to 
command*  you  forthwith  to  apprehend  the  said  Richard  Roe  and  bring 
him  before  me  to  answer  the  premises,  and  further  to  be  dealt  with 
according  to  law. 

Given  under  my  hand,  at  the  county  ol  Jasper  aforesaid,  this  first 
day  of  April,  iS99. 

J.  S.  Morris,  Justice  of  the  Peace. 

Form  No.  20588.* 

(Mont.  Pen.  Code  (1895),  §  1600.) 
County  of  Custer.^ 

The  State  of  Montana  to  any  sheriff,  constable,  marshal  or  police- 
man of  said  state  or  of  the  county  of  Custer -P 
Complaint  on  oath  having  been  this  day  made  before  me,  hy  John 
Doe,   that  the  crime  of  (designating  it)  has  been   committed,  and 
accusing  Richard  Roe^  thereof,  you  are  therefore  commanded  forth- 

1.  See,  generally,  supra,  note  i,  ship  where  the  warrant  is  issued  must 
p.  849.  be   stated.     Mont.    Pen.    Code  (1895), 

2.  Missouri.  —  Rev.    Stat.    (1899),    §     ^  i6or. 

2441.  7.  Direction.  —  The  warrant  must  be 

See  also,  generally,  supra,     note    i,  directed  to  a  peace  officer.     Mont.  Pen. 

p.  849.  Code  (1895),  ^  1602. 

3.  Description  of  Offense.  —  The  war-  It  the  warrant  is  issued  by  a  justice 
rant  shall  recite  the  accusation.  Mo.  of  the  supreme  court  or  a  justice  of 
Rev.  Stat.  (1899),  §  2441.  the  district  court,   it   may   be  directed 

4.  Command.  —  The    warrant    shall  generally    to    any    sheriff,    constable, 
command  the  officer  forthwith  to  take  marshal   or    policeman    in    the    state, 
the   accused   and  bring  him    before   a  Mont.  Pen.  Code  (1895),  §  1603. 
magistrate  to  be  dealt  with  according  If    the   warrant    be    issued    by   any 
to  law.     Mo.  Rev.  Stat.  (1899),  §  2441.  other   magistrate,   it    may    be  directed 

6.  Montana.  —  Pen.  Code  (1905),  §  generally  to  any  sheriff,  constable, 
1600.  marshal  or  policeman  in  the  county  in 

See  also,  generally,  supra,  note  i,  which  it  is  issued.  Mont.  Pen.  Code 
p.  84q.  (1895).  §  1604 

6.  Venue.  —  The  county,  city  or  town-        8.  Name  of  defendant,  if  known,  must 
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20590. 


with  to  arrest  the  above  named  Richard  Roe  and  bring  him  before 
me  at  {na?ning  the  place),  or,  in  case  of  my  absence  or  inability  to  act, 
before  the  nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  Miles  City,   this  tenth  day  of  March,  eighteen  hundred 
and  ninety-nine?- 

Abraham  Kent,  Justice  of  the  Peace.^ 


State  of  Nevada,  \ 


Form  No.  20589.^ 

(Nev.  Comp.  L.  (1900),  §  4076.) 


County  of  Lyon: 

The  State  of  Nevada  to  any  sheriff,  constable,  marshal  or  policeman 
in  this  state,  or  in  the  county  of  Lyon:^ 

A  complaint  upon  oath  has  been  this  day  laid  before  me  by  John 
Doe  that  the  crime  of  {designate  it)  has  been  committed,  and  accusing 
Richard Ro^  thereof;  you  are  hereby  commanded  forthwith  to  arrest 
the  above  named  Richard  Roe  and  bring  him  before  me,  at  {naming 
the  place),  or,  in  case  of  my  absence  or  inability  to  act,  before  the 
nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  Dayton,  this  tenth  day  of  March,  \W9P 

Abrahatn  Kent,  Justice  of  the  Peace.® 


Form  No.  20590.' 
(N.  Dak.  Rev.  Codes  (1895),  §  7892.) 
State  of  North  Dakota, 
County  of  Barnes. ^^ 


'•\ 


ss. 


be  stated;  if  unknown,  the  defendant 
may  be  designated  by  any  name.  Mont. 
Pen.  Code  (1895).  §  1601. 

1.  Time  of  issuing  the  warrant  m  ust  be 
stated.     Mont.  Pen.  Code  (1895),  §  i6ot. 

2.  Signature.  —  The  warrant  must  be 
signed  by  the  magistrate  with  his 
name  of  office.  Mont.  Pen.  Code 
(1895),  §  1601. 

3.  Nevada.  —  Comp.  Laws  (1900),  § 
4076. 

See  also,  generally,  supra,  note  I,  p. 

849. 

4.  Venue.  — The  county,  city  or  town 
where  the  warrant  is  issued  must  be 
stated.     Nev.    Comp.    Laws   (1900),   § 

4077- 

5.  Direction.  —  The  warrant  must  be 
directed  to  a  peace  officer.  Nev.  Comp. 
Laws  (1900).  §  4078. 

If  a  warrant  be  issued  by  a  justice  of 
the  supreme  court  or  probate  judge,  it 
may  be  directed  generally  to  any  sheriff, 
constable,  marshal  or  policeman  in  this 
territory,  and  may  be  executed  by  any 
of  those  officers  to  whom  it  may  be 
delivered.  Nev.  Comp.  Laws  (1900), 
^5  4080.  If  it  be  issued  by  any  other 
magistrate,  it  may  be  directed  gener- 
ally to  any  sheriff,  constable,  marshal  or 


policeman  in  the  county  in  which  it  is 
issued,  and  may  be  executed  in  that 
county;  or,  if  the  defendant  be  in 
another  county,  it  may  be  executed 
therein  upon  the  written  direction  of  a 
magistrate  of  that  county  indorsed  upon 
the  warrant,  signed  by  him  with  his 
name  of  office,  and  dated  at  the  county, 
city  or  town  where  it  is  made,  to  the 
following  effect:  "  This  warrant  may  be 

executed  in  the  county  of  ,"  or  as 

the  case  may  be.  Neb.  Comp.  Laws 
(1900),  §  4081. 

6.  Name  of  defendant,  if  known,  must 
be  specified  in  the  warrant;  if  unknown, 
the  defendant  may  be  designated  by 
any  name.     Nev.  Comp.  Laws  (1900), 

§  4077- 

7.  Time  of  issuing  the  warrant  must 
be  stated.     Neb.  Comp.  Laws  (1900),  j^ 

4077- 

8.  Signature.  —  The  warrant  must  be 
signed  by  the  magistrate  with  his  name 
of  office.     Nev.  Comp.  Laws  (1900;,  § 

4077. 

9.  ATorth  Dakota.  —Rev.  Codes  (1895), 
§  7891  ft  seq. 

See  also,  generally,  supra,  note  r,  p. 

849- 

10.  Venue.  —  The  county,  city,  town- 
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The  State  of  North  Dakota  to   any  sheriff,  constable,  marshal  or 
policeman  in  this  state  (or  in  the  county  of  Barnes)-?- 
Complaint  upon  oath  having  been  this  day  laid  before  me  that  the 
crime  of  {designating  it)^  has  been  committed,  and  accusing  Richard 
Roe"^  thereof: 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 
Richard  Roe  and  bring  him  before  me,  at  (naming  theplace)^  or,  in  case 
of  my  absence  or  inability  to  act,  before  the  nearest  or  most  acces- 
sible magistrate  in  this  county. 

Dated  at  Valley  City,  this  tenth  day  of  March,  i899.* 

Abraham  Kent,  Justice  of  the  Peace 
{or  as  the  case  may  be).^ 

Form  No.  20591.* 

(Oklahoma  Stat.  (1893),  §  4959.) 

Territory  of  Oklahoma,  { 
County  of  LoganP  \ 

To  the  sheriff,  constable,  marshal  or  policeman  in  this  Territory  (or 
in  the  county  of  Logan,  as  the  case  may  be):^ 
Information  upon  oath  having  been  this  day  laid  before  me  that 
the  crime  of  {designating  ity  has    been   committed,   and    accusing 
Richard  Roe^^  thereof;  you  are  hereby  commanded  forthwith  to  arrest 
the  above  named  Richard  Roe  and  bring  him  before  me,  at  {naming 
the  place),  or,  in  case  of  my  absence  or  inability  to  act,  before  the 
nearest  or  most  accessible  magistrate  in  this  county. 
Dated  at  Guthrie,  this  tenth  day  of  March,  1 899.  ^^ 

Abraham  Kent, 

Justice  of  the  Peace 
{or  as  the  case  may  be).^^ 

ship  or  village  where  the  warrant  is  See  also,  generally,    supra,    note   i, 

issued  must  be  stated.     N.  Dak.  Rev.  p.  849. 

Codes  (1895),  §  7893,  7.  Venue,  —  The   county,   city,   town 

1.  Direction.  — The  warrant  must  be  or  village  where  the  warrant  is  issued 
directed  to  a  peace  officer.  N.  Dak.  must  be  stated.  Okla.  Stat.  (1893),  § 
Rev.  Codes  (1895),  §  7894.  4960. 

2.  Description  of  Offense. — The  war-  8.  Direction.  —  The  warrant  may  be 
rant  must  state  an  offense  in  respect  to  directed  to  a  peace  officer.  Okla.  Stat, 
which  the  magistrate  is  authorized  to  (1893),  §  4960. 

issue    the    warrant.      N.     Dak.    Rev.  9.  Description  of  Offense. —  The  war- 
Codes  (1895),  §  7893.  rant  must  state  an  offense  in  respect  to 

3.  Name  of  defendant,  if  known,  must  which  the  magistrate  has  authority  to 
be  stated;  if  unknown,  he  may  be  issue  the  warrant.  Okla.  Stat.  (1893), 
designated  therein  by  any  name.     N.  §  4960. 

Dak.  Rev.  Codes  (1895),  §  7893.  10.  Name  of  defendant,  if  known,  must 

4.  Time  of  issuing  the  warrant  must  be  stated;  if  it  be  unknown,  he  may  be 
be  staled.  N.  Dak.  Rev.  Codes  (1895),  designated  by  any  name.  Okla.  Stat, 
g  7893.  (1893),  §  4960. 

6.  Signature.  —  The  warrant  must  be  11.  Time  of  issuing  the  warrant  must 

signed    by    the    magistrate    with    his  be  stated.     Okla.  Stat.  (1893),  §  4960. 

name  of  office.     N.   Dak.    Rev.   Codes  12.  Signature.  —  The   warrant    must 

(1895),  §  7893.  be  signed   by  the  magistrate  with   his 

6.  Oklahoma.  —  Stat.    (1893),    §    4958  name  of  office.     Okla.   Stat.   (1893),   § 

et  seq,  4960. 
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Form  No.  20592.' 

(S.  Dak.  Stat.  (1901),  §  8371.) 
County  of  Hughes,  ss.^ 

The   State  of  South  Dakota.     To  any  sheriff,  constable,  marshal  or 

policeman  in  this  state  (or  0/  the  county  of  Hughes,^  as  the  case 

may  be): 

Information  upon  oath   having  been  this  day  laid  before  me  that 

the  crime  of  {designating  it)^  has  been  committed,  and  accusing  Richard 

Roe^  thereof; 

You  are  therefore  commanded,  forthwith,  to  arrest  the  above 
nanied  Richard  Roe,  and  bring  him  before  me  at  {naming  the  place), 
or,  in  case  of  my  absence  or  inability  to  act,  then  before  the  nearest 
or  most  accessible  magistrate  in  this  county. 

Dated  at  Blunt,  in  said  county,  this  tenth  day  of  March,  a.  d.  iS99^ 

Abraham  Kent,  Justice  of  the  Peace 
{or  as  the  case  may  be).'' 

Form  No.  20593.' 

(Utah  Rev.  Stat.  (1898),  §  4616.) 
State  of  Utah,  ) 

County  of  Salt  Lake^  \ 

The  State  of  Utah  to  any  sheriff,  constable,  marshal  or  policeman  of 
said  state  or  of  the  county  of  Salt  Lake-}^ 
Complaint,  on  oath,  having  been  this  day  made  before  me  hy  John 
Doe,  that  the  crime  of  {describing  it)  has  been  committed,  and  accus- 
ing ^/V^ar^^f^^^  thereof,  you  are  therefore  commanded  forthwith  to 
arrest  the  above  named  Richard  Roe  and  bring  him  before  me  at 
{flaming  the  place),  or,  in  case  of  my  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  Salt  Lake,  this  tenth  day  of  March,  eighteen  hundred  and 
ninety-nine.^^ 

Abraham  Kent,  Justice  of  the  Peace.^^ 

1.  South  Dakota.  —  Stat,  (igoi),  §  7.  Signature. —  The  warrant  must  be 
8370  et  seq.  signed  by  the  magistrate  with  his  name 

See  also,   generally,  supra,    note    i,  of  ofl&ce.    S.  Dak.  Stat.  (1901),  §  8372. 

p.  849.  8.  Utah. —  Rev.  Stat.  (1898),  §  4615. 

2.  Venue.  —  The  county,  city,  town  See  also,  generally,  supra,  note  i,  p. 
or  village  where  the  warrant  is  issued  849. 

must  be  stated.     S.  Dak,  Stat.  (1901),  9.  Venue. — The  county,  city  or  pre- 

^  8372.  cinct  where  the  warrant  is  issued  must 

3.  Direction.  —  The  warrant  must  be  be  stated.  Utah  Rev.  Stat,  (1898),  § 
directed  to  a  peace   officer.      S,    Dak.  4617. 

Stat.  (1901),  §  8373.  10.  Direction.  —  The  warrant  must  be 

4.  Description  of  Offense.  —  The  war-  directed  to  a  peace  officer.  Utah  Rev. 
rant  must  state   an  ofifense  in  respect    Stat.  (1898),  g  4618. 

to  which  the  magistrate  has  authority  11.  Name  of  Defendant.— The  warrant 

to  issue   the    warrant.     S.    Dak.    Stat,  must  specify  the  name  of  the  defendant, 

(1901),  ^  8372.  or,  if  it  is  unknown,  he  may  be  desig- 

6.  Name  of  defendant,  if  known,  must  nated   therein    by    any   name.      Utah 

be    stated;    if    unknown,    he   may    be  Rev.  Stat.  (1898).  §  4617- 

designated    by    any    name.     S.    Dak.  12.  Time  of  issuing  the  warrant  must 

Stat.  (1901).  §  8372.  be  stated.     Utah   Rev.   Stat.   (1898),  § 

6.  Time  of  issuing  the  warrant  must  4617. 

be  stated.     S.  Dak.  Stat.  (1901),  §  8372.  13.  Signature.— The  warrant  must  be 
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20594.  WARRANTS  OF  ARREST.  20596. 

(2)  Where  Offense  was  Committed  in  View  of  the  Magistrate. 

Form  No.  20594.' 

(i  Mo.  Rev.  Stat.  (1899),  Appendix,  p.  xxviii,  No.  116.)     - 

The  State  of  Missouri  to  the  sheriff  oi  Jasper  county  or  any  consta- 
ble of  Carthage  township  in  said  county,  Greeting: 

Whereas,  I,  John  Barton,  a  justice  of  the  peace  within  and  for  the 
county  oi  jasper  aforesaid,  on  the  tenth  day  of  March,  igOl,  did  see 
John  Doe  unlawfully  assault  and  beat  one  Richard  Roe  (or  unlawfully 
threaten  one  Richard  Roe  in  a  menacing  manner\.  These  are,  therefore, 
to  command  you,  the  said  sheriff,  forthwith  to  apprehend  the  said 
John  Doe  and  bring  him  before  me  to  answer  the  premises,  and  further 
to  be  dealt  with  according  to  law. 

Given  under  my  hand  this  tenth  day  of  March,  igOl. 

John  Barton,  Justice  of  the  Peace. 


b.  By  Court  of  Record. 
(1)  Upon  Information. 

Form  No.  20595.' 

The  State  of  Florida  to  all  and  singular  the  Sheriffs  of  the  State  of 
Florida,  Greeting: 

You  are  hereby  commanded  to  \jQk.&  John  Doe,  if  he  be  found  in 
your  county,  and  him  safely  keep,  so  that  you  have  his  body  before 
the  judge  of  our  Criminal  Court  of  Record  in  and  for  Orange  county, 
state  of  Florida,  at  the  court-Ziouse  in  Orlando,  to  answer  unto  the 
state  of  Florida  on  information  found  against  him  by  the  county 
solicitor  for  the  county  of  Orange,  for  {state  offense).  And  have  you 
then  and  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  and  the  seal  of  our 
said  court,  at  the  court-house  at  Orlando  aforesaid,  this  tenth  day  of 
March,  a.  d.  i?>99. 

(seal)  Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Esq.,  Solicitor, 

Form  No.  20596.^ 

The  State  of  Kansas  to  the  Sheriff  of  Linn  County,  Greeting: 

Whereas,  in  proceedings  commenced  originally  in  the  District 
Court  of  Linn  county,  in  the  state  of  Kansas,  the  county  attorney  of 
said  county  has  duly  filed  in  said  court  an  information  charging  that 
on  thQ  first  day  of  March,  a.  d.  i2>99,  at  said  county  and  state,  one 
John  Doe  then  and   there  (^stating  offense'),  and   did   also  on  divers 

signed  by  the  magistrate  with  his  name  2.  Florida.  —  Rev.  Stat.  (1892),  §  2899. 

of    office.     Utah    Rev.    Stat.   (1898),   §  See   also,   generally,    supra,   note  i, 

4617.  p.  849. 

1.  Missouri.  —  Rev.    Stat.    (1899),    §  3.  Kansas.  —  Gen.    Stat.     (1897),    c. 

2434.  102,  §  88. 

See   also,   generally,  supra,   note   i.  See   also,  generally,  supra,   note   i, 

p.  849.  p.  849. 
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other  dates,  at  said  county  and  state,  divers  other  similar  offenses 
commit,  as  in  divers  other  separate  counts  in  said  information  fully 
set  forth. 

The  said  District  Court  being  now  in  vacation,  these  are  therefore 
to  command  you  that  you  do  forthwith  take  the  said  John  Doe  and 
bring  him  before  the  Hon,  John  Marshall,  judge  (or  Calvin  Clark, 
clerk)  of  said  court,  in  said  county,  to  be  admitted  to  bail  for  his 
appearance  at  the  next  term  of  said  District  Court  to  be  held  in  said 
county;  and  that  hereof  you  make  due  return. 

Witness  my  hand  and  the  seal  of  said  District  Court,  affixed  by  me 
at  my  office  in  said  county,  this  tenth  day  of  March,  a.  d.  \W9. 

(seal)  Calvin  Clark,  Clerk  of  said  District  Court. 

Form  No.  20597.' 

State  of  Nebraska,  ) 
County  of  Colfax.  \ 
To  the  Sheriff  of  said  County,  Greeting: 

We  command  you  to  take  John  Doe  and  him  safely  keep,  so  that 
you  have  his  body  before  the  District  Court  of  Colfax  county, 
Nebraska,  in  Schuyler,  on  \h^  first  day  of  \X\t.  March  term,  a.  d.  \W9, 
of  said  court,  to  answer  unto  the  state  of  Nebraska  for  {stating 
offense),  and  have  you  then  and  there  this  writ. 

Witness  my  hand  and  the  seal  of  said  court,  at  Schuyler,  this 
twentieth  day  of  February,  a.  d.  \W9. 

(seal)  Calvin  Clark,  Clerk. 

(2)  Upon  Indictment. 
Form  No.  20598.' 

(Ala.  Crim.  Code  (1896),  §  52530 
State  of  Alaba?na,  1 
Jefferson  county,    j 
To  any  sheriff  of  the  state: 

An  indictment  having  been  found  against  Richard  Roe  at  the 
March  term,  i?>99,  of  the  Criminal  Court  oi  Jefferson  county,  for  the 
offense  of  {describing  the  offense  so  as  to  show  that  it  is  a  felony),  you 
are  therefore  commanded  forthwith  to  arrest  the  said  defendant  and 
commit  him  to  jail;  and  that  you  return  this  writ  according  to  law. 
Dated  this  tenth  day  of  March,  iS99. 

Calvin  Clark, 
Clerk  of  the  Criminal  Court  of  Jefferson  County. 


State  of  Colorado,  \  ^^ 


Form  No.  20599.' 


Lake  County.  C 

The  People  of  the'  State  of  Colorado  to  the  Sheriff,  Coroner  or  any 
Constable  or  any  County,  Greeting: 

1.  iV<f/Jraj/6rt.  —  Comp.  Laws  (1899),  §         See   also,    generally,    supra,   note   I, 
7151.  P-  849. 

See  also     generally,  supra,    note    i,         3.     Colorado.  —  Mills'    Anno.     Stat. 

p.  849.       '  (1891),  S  1456. 

2.  Alabama.  — Zx\m.   Code   (1896),  §        See   also,   generally,  supra,  note   i, 
5253.  p.  849. 
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We  command  you  that  you  take  the  body  of  John  Doe,  if  he  shall 
be  found  in  your  county,  and  safely  him  keep,  so  that  he  be 
and  appear  before  the  District  Court  of  said  county  of  Lake  forthwith 
to  answer  unto  a  certain  indictment  preferred  against  him  in  said 
court  for  the  crime  of  {stating  it\  and  have  you  then  and  there  this 
writ,  with  an  indorsement  thereon  as  to  the  manner  in  which  you 
shall  have  executed  the  same. 

Witness,  Calvin  Clark,  clerk  of  said  court,  and  the  seal  thereof,  at 
Leadville,  in  said  county,  this  tenth  day  of  March,  a.  d.  \W9. 

(seal)  Calvin  Clark,  Clerk, 

Form  No.  20600.' 

The  State  of  Florida  to  all  and  singular  the  Sheriffs  of  the  State  of 
Florida,  Greeting: 

You  are  hereby  commanded  to  take  John  Doe,  if  he  be  found  in 
your  county,  and  him  safely  keep,  so  that  you  have  his  body  before  the 
judge  of  our  Circuit  Court  of  the  blank  judicial  circuit  of  the  state  of 
Florida,  at  the  court-house  in  Orlando,  to  answer  unto  the  state  of 
Florida  on  an  indictment  found  against  him  by  the  grand  jurors  for 
the  county  of  Orange  for  {stating  offense^.  And  have  you  then  and 
there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  and  the  seal 
of  our  said  court,  at  the  court-house  at  Orlando  aforesaid,  this  tenth 
day  of  March,  a.  d.  \W9. 

(seal)  Calvin  Clerk,  Clerk. 

Jeremiah  Mason,  Esq.,  Solicitor. 

Form  No.  2  0  6  0  z  .' 

State  of  Illinois^ 
Greene  County. 

The  People  of  the  State  of  Illinois  to  the  Sheriff  of  said  County, 
Greeting: 

We  command  you  that  you  take  the  body  of  John  Doe,  if  to  be 
found  in  your  county,  and  him  safely  keep,  so  that  you  have  him 
before  our  Circuit  Court  of  Greene  county  forthwith,  to  answer  unto 
the  people  of  the  state  of  Illinois  upon  an  indictment  for  {stating 
offense^  lately  preferred  against  him  by  the  grand  jury  of  said  court. 
And  have  you  then  and  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  and  the  seal 
thereof,  at  Carrollton,  in  said  county,  this  tenth  day  of  March,  a.  d. 
\W9. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20602.^ 

(Horner's  Stat.  Ind.  (1901),  §  1683.) 


;'|ss. 


ss. 


State  of  Indiana, ) 
County  of  Posey.  \ 

1.  Florida.  —  Rev.     Stat.    (1892),    §  See  also,  generally,  j«/)ra,  note  r,  p. 
2899.  849. 

See  also,  generally,  supra,  note  i,  p.  3.  Indiana.  —  Horner's  Stat.  (1901),  § 

849.  1683. 

2.  Illinois.—  Starr  &  C.  Anno.  Stat.  See  also,  generally,  supra,  note  i,  p. 
(1896),  c.  38,  par.  598.  849. 
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The  State  of  Indiana  to  the  sheriff  of  Posey  county,  Greeting: 

You  are  hereby  commanded  to  arrest  Cadwell Emmons  forthwith,  and 
hold  him  to  bail  in  the  sum  oi  five  hundred  dollars,  to  answer  on  the 
first  day  of  the  next  term  of  the  Posey  Circuit  Court,  to  be  holden  at 
the  court-house  in  Mount  Vernon,  on  \.\i%  first  Monday  x^a  June,  i899j 
to  an  indictment  (or  information)  filed  in  said  court  for  robbery,  and 
for  want  of  bail  commit  him  to  the  jail  of  the  county  until  legally 
discharged. 

Witness,  the  clerk  and  seal  of  said  court,  this  tenth  day  of  March, 
A.  D.  iS99. 

(seal)  /ohn  B.  Mitchell,  Clerk. 

Form  No.  20603.' 

The  State  of  Mississippi  to  the  Sheriff  of  Madison  County: 

You  are  hereby  commanded  to  take  John  Doe,  if  to  be  found  in 
your  county,  and  him  safely  keep,  so  that  you  have  his  body  before 
the  Circuit  Court  of  the  county  of  Madison,  in  said  state,  at  the  court- 
house in  the  city  of  Canton,  Mississippi,  instanter,  then  and  there  to 
answer  the  state  of  Mississippi  on  an  indictment  found  against  him 
on  the  tenth  day  of  March,  iS99,  for  (stating  offense),  and  have  there 
then  this  writ. 

Given  under  my  hand  and  the  seal  of  said  court,  and  issued  this 
the  tenth  day  of  March,  iS99. 

(seal)  Calvin  Clark, 

Clerk  oi  Circuit  Court,  Madison  County. 

Form  No.  20604.^ 
Wake  County.     In  the  Superior  Court. 
State       ) 
against     >•  Capias  Instanter. 
John  Doe.  \ 
State  of  North  Carolina  to  the  Sheriff  of  Wake  County,  Greeting: 

We  command  you  to  take   the  body  oi  John  Doe,   if  to  be  found 

in  your  county,  and  him  have  before  his  Honor  Judge  J/dirj/^a//,  at  the 

court-house  in  Wake  Forest,  instanter,  then  and  there  to  answer  the 

charge  of  the  state  against  him  on  an  indictment  for  {stating  offense). 

Issued  this  tenth  day  of  March,  iS99. 

Calvin  Clark, 
Clerk  Superior  Court,  Wake  County. 

Form  No.  20605." 

State  of  Tennessee  to  the  Sheriff  of  Gibson  County,  Greeting: 

You  are  herebv  commanded  to  take  the  body  of  John  Doe,  if  to  be 
found  in  your  county,  and  him  safely  keep,  so  that  you  have  him 
before  the  judge  of  our  Circuit  Court  for  the  county  of  Gibson  at  the 

1.  MisHssippi.  —Anno.  Code  (1892),        See  also,  generally,  supra,  note  r,  p. 

^  See  also  generally,  supra,  note  i,  p.         3.   Tennessee .  — CoAc  (1896),  ^  7065 
g  See  also,  generally  supra,  note  i,  p. 

2.  North  Carolina.— CoAq  {i%%3),   %     849. 
1178. 
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court-house  in  the  town  of  Trenton,  on  the  first  Monday  in  April  next, 
then  and  there  to  answer  the  state  on  an  indictment  for  (^stating 
offense). 

Herein  fail  not,  and  have  you  then  and  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  ofifice,  \.\\t  first 
Monday  in  March,  a.  d.  i%99,  and  the  one  hundred  and  twenty-second 
year  of  the  Independence  of  the  United  States. 

Calvin  Clark,  Clerk, 

Form  No.  2  0  6  o  6 .' 

The  State  of  Texas  to  any  Sheriff  of  the  State  of  Texas,  Greeting: 

You  are  hereby  commanded  to  diVtesX.  John  Doe,  and  him  safely 
keep,  so  that  you  have  him  before  the  District  Court  of  Freestone 
county,  Texas,  at  the  court-house  of  said  county,  in  the  city  of  Fairfax, 
on  tht  first  Monday  in  March,  a.  d.  iZ99,  then  and  there  to  answer 
the  state  of  Texas  upon  an  indictment  pending  in  said  court  wherein 
said  defendant  is  charged  with  the  offense  of  (^stating  offense). 

Herein  fail  not,  but  of  this  writ  make  due  return  on  the  first  day 
of  March,  a.  d.  \2>99,  showing  how  you  have  executed  the  same. 

Witness  my  signature  and  official  seal  at  office  in  Fair/ax,  this 
tenth  day  of  February,  a,  d.  i%99. 

(seal)  Calvin  Clark, 

Clerk,  District  Court,  Freestone  County. 


Form  No.  20607.' 

(■  ss. 


The  State  of  Washington, 
County  of  Spokane. 

The  State  of    Washington,  plaintiff, 

against 

John  Doe,  defendant. 

In  the  Superior  Court  for  Spokane  County. 
To  the  Sheriff  of  Spokane  County,  Greeting: 

Whereas,  in  the  Superior  Court  for  Spokane  county,  held  at  Spokane 
Falls,  in  said  county,  the  grand  jury  of  the  state  of  Washington,  good 
and  lawful  persons  duly  impaneled,  sworn  and  charged  on  the  part 
of  the  state  of  Washington  to  inquire  of  all  offenses  against  the  laws 
of  the  state  of  Washington,  committed  in  Spokane  county,  did  present 
an  indictment  on  the  part  of  the  state  of  Washington,  chzirgxng  John 
Doe  with  the  crime  of  {stating  it); 

Therefore,  in  the  name  of  the  state  of  Washington,  you  are  com- 
manded forthwith  to  apprehend  the  said  John  Doe  and  bring  him 
before  this  court  to  answer  said  indictment. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court  this  tenth  day  of  March,  i899. 

(seal)  Calvin  Clark,  Clerk. 

1.  Texas.  —  Code  Crim.  Proc.  (1895),  2.  Washington.  —  Ball.  Anno.  Codes 
art.  495.  &  Stat.  (1897),  §  6865. 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  i,  p. 
849.  849. 
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c.  By  City  Judge. 

Form  No.  20608.' 
State  of  Vermont^  \ 

City  of  Burlington,  ss.  \ 
To  any  Sheriff  or  Constable  in  the  State,  Greeting: 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  commanded 
to  apprehend  the  ho6.y  oi  John  Doe,  mentioned  in  the  foregoing  com- 
plaint, and  him  have  forthwith  before  the  City  Court  within  and  for 
the  city  of  Burlington,  in  the  county  of  Chittenden,  at  the  city  court 
room,  in  said  Burlington,  in  said  Chittenden  county,  then  and  there  to 
answer  to  said  complaint,  and  further  to  be  dealt  with  according  to 
law. 

Given  under  my  hand  at  the  city  of  Burlington,  in  said  Chittenden 
county,  this  tenth  day  of  March,  a.  d.  iW9. 

John  Marshall,  City  Judge. 

d.  By  Coroner. 

Form  No.  20609.' 

State  of  Colorado,  ) 
County  of  Lake.     \ 

The  People  of  the  State  of  Colorado  to  the  Sheriff  or  any  Constable  of 
said  County,  Greeting: 

Whereas,  a  jury  this  day  duly  sworn  before  me,  coroner  of  Lake 
county,  according  to  law,  to  inquire  into  the  cause  of  the  death  of- 
John  Doe,  did,  by  their  verdict  therein,  find  one  Richard  Roe  to  be 
the  unlawful  slayer  of  him,  the  said  John  Doe-, 

You  are,  therefore,  in  the  name  and  by  the  authority  of  said  people, 
hereby  commanded  to  forthwith  take  Richard  Roe,  now  under  arrest, 
before  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  county, 
to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  at  Leadville,  this  tenth  day  oi  March, 
A.  D.  i2,99. 

Calvin  Clark,  Coroner  of  Lake  County,     (seal) 

e.  By  County  Judge. 

Form  No.  20610.' 

(Ala.  Crim.  Code  (1896),  §  4601.) 

The  State  of  Alabama,  \ 
Dale  County.  ) 

To  any  lawful  officer  of  the  State  of  Alabama: 

You  are  hereby  commanded  to  arrest  Richard  Roe  and  bring  him 
before  me  on  the  tenth  day  of  April  next,  to  answer  the  State  of  Ala- 

1.  See,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  i,  p. 
849.  „     849- 

2.  Alabama.— Cnm.  Code  (1896),  § 
4601. 
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bama  of  a  charge  of  (describe  the  offense  as  stated  in  the  affidavit^  pre- 
ferred by  John  Doe. 

Witness  my  hand  this  tenth  day  of  March,  iS99. 

John  Marshall,  County  Judge. 
Summon  Samuel  Short  and  William  West,  witnesses  for  the  state; 
John  Smith  and  John  Jones,  witnesses  for  the  defendant. 

John  Marshall,  County  Judge. 

f.  By  District  or  Municipal  Court. 

Form  No.  2  o  6  i  i .' 
Suffolk,  to  wit: 

Commonwealth  of  Massachusetts  to  the  Sheriffs  of  our  several  Coun- 
ties, their  Deputies,  and  the  Constables  and  Police  Officers  of  any 
City  or  Town  in  said  Counties,  or  to  either  of  them,  Greeting: 
(seal)  We  command^  you,  and  each  of  you,  upon  sight  hereof,  to 
take  and  bring  before  the  justices  of  the  Municipal  Court  of  the 
Charlestown  District,  holden  in  said  Charlestown  District,  in  the  city 
of  Boston,  for  the  transaction  of  criminal  business  within  and  for  the 
county  of  Suffolk,  the  body  of  Richard  Roe,  of  Boston  aforesaid,  if  he 
be  found  within  your  precinct,  to  answer  to  the  commonwealth,  on 
complaint  of  John  Doe,  of  said  Boston,  this  day  made  on  oath  before 
our  said  court  for  {state  substance  of  the  accusation'),^  against  the  peace  of 
said  commonwealth,  and  the  form  of  the  statute  in  such  case  made  and 
provided,  and  to  be  further  dealt  with  thereon  as  to  law  and  justice 
shall  appertain.  You  are  also  required  to  summon  {naming  witnesses),*^ 
and  the  complainant,  to  appear  and  give  evidence  touching  the  matter 
contained  in  such  complaint,  when  and  where  you  shall  have  the  said 
defendant.     Hereof  fail  not,  at  your  peril. 

Witness,  Henry  W.  Bragg,  Esquire,  at  Boston,  in  said  Charlestown 
District,  this  tenth  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk. 
Form  No.  20612.* 

State  of  Rhode  Island  and  Providence  Plantations. 

Newport,  Sc.     To  the  sheriff  of  the  county  of  Newport,  his  deputies, 

or  to  either  of  the  town  sergeants  or  constables  in  the  county 

of  Newport,  Greeting: 

(seal)     Complaint  having  been  made  to  me  on  oath,  as  above 

written,  you  are  therefore  hereby  required,  in  the  name  of  said  state, 

1.  Massachusetts.  —  Rev.  Laws  (1902),  in  the  warrant.  Mass.  Rev.  Laws 
c.  217,  ^  21  et  seq.  (1902),  c.  217,  §  22. 

See  also,  generally,  supra,  note  i,  p.        4.  Witnesses.  —  The  warrant  shall  di- 

849.  rect  the  officer  to  summon   such  wit- 

2.  Command.  —  The  warrant  shall  re-  nesses  as  shall  be  therein  named,  to 
quire  the  officer  forthwith  to  arrest  the  appear  and  give  evidence  upon  the 
accused  and  take  him  before  a  county  examination.  Mass.  Rev.  Laws  (1902), 
or  trial  justice  of  the  county,  to  be  dealt  c.  217,  §  22. 

with    according   to  law.     Mass.    Rev.  6.  Rhode  Island.  —  Gen.  Laws  (1896), 

Laws  (1902),  c.  217.  §  22.  c.  229,  §  I  et  seq. 

3.  Description  of  Offense.  — The  sub-  See  also,  generally,  supra,  note  i,  p. 
stance  of  the  accusation  shall  be  recited  849. 
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forthwith  to  apprehend  the  body  of  the  said  respondent  above 
named  (if  he  may  be  found  within  your  precinct),  and  him  have 
before  the  District  Court  of  they^rj/  judicial  district,  or  some  other 
lawful  authority,  to  be  dealt  with  relating  to  the  premises  as  to  law 
and  justice  shall  appertain.  And  for  so~ doing  this  shall  be  your  war- 
rant.    Hereof  fail  not. 

Given  under  my  hand  and  seal,  at  Newport^  in  said  county,  the 
tenth  day  of  March,  in  the  year  \W9. 

Calvin  Clark,  Justice  (or  Clerk) 
of  the  District  Court  of  the  First  Judicial  District 
(or  Justice  of  the  Peace  authorized  to  issue  warrants  within  the  First 
Judicial  District). 

g.  By  Mayor.* 

Form  No.  20613. 

State  of  Indiana,  Posey  County,  ss. 

To  the  Marshal  of  the  City  of  Mount  Vernon: 

You  are  hereby  commanded  to  arrest  Richard  Roe  and  bring  him 
forthwith  before  me,  at  my  office,  to  answer  the  charge  of  having, 
on  or  about  the  tenth  day  of  March,  i899,  in  said  county  and  state 
{Here  state  off ense  charged),  z.^  John  Doe  has  complained  on  oath,  and 
have  then  and  there  this  writ. 

Dated  this  tenth  day  of  April,  i899. 

John  Smith,  Mayor,     (seal) 

Form  No.  20614.' 

State  of  North  Carolina, 
County  of  Wake, 
Town  of  Wake  Forest. 

State      ) 

against    >•  Before  Calvin  Clark,  Mayor. 
John  Doe.  ) 

To  the  Sheriff  or  any  other  Lawful  Officer,  to  Execute  and 
Return: 
Whereas,  information  has  been  laid  before  me,  upon  the  oath  of 
Richard  Roe,  that  John  Doe  {Here  state  offense),  in  violation  of  the 
ordinances  of  the  town  of  Wake  Forest,  chapter  10,  section  100,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state; 

These  are  therefore  to  command  you  to  apprehend  the  said  John 
Doe  and  bring  him  before  me  to  answer  the  charge  set  forth  in  the 
above  warrant,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  tenth  day  of  March,  i899. 
The  officer  will  summon  as  witnesses  " 

for  the  state :  Samuel  Short,         ]■  Calvin  Clark,  Mayor,    (seal) 
William  West. 

m  1.  See,  generally,  supy-a,  note  i,  p.  849. 
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h.  By  Police  Magistrate. 

Form  No.  2  o  6  1 5  .> 

Warrant. 
State  of  California^ 
City  and  County  of  San  Francisco, 
Police  Court  of  the  City  and  County  of 

San  Francisco,  Department  No.  2. 
The  People  of  the  State  of  California  to  any  Sheriff,  Constable, 
Marshal  or  Policeman  in  this  State,  of  the  City  and  County  of 
San  Francisco: 

A  complaint  upon  oath  having  been  this  day  laid  before  me,  John 
Marshall,  judge  of  the  Police  Court,  hy  John  Doe,  that  the  crime  of 
misdemeanor,  to  wit :  {describing  the  offense'),  has  been  committed,  and 
accusing  7?/V//d!r</ -^(7^  thereof ;  you  are  therefore  commanded  forth- 
with to  arrest  the  above  named  Richard  Roe  (if  pointed  out),  and 
bring  him  before  me  forthwith,  at  the  Police  Court  in  the  city  hall  in 
this  city  and  county,  or,  in  case  of  my  absence  or  inability  to  act, 
before  the  nearest  or  most  accessible  magistrate  in  this  city  and 
county. 

Witness  my  hand,  and  the  seal  of  the  Police  Court  of  the  city  and 
county  of  San  Francisco,  this  tenth  day  of  March,  a.  d.  \W9. 

(seal)  John  Marshall,  Judge  of  the  Police  Court  of  the 

City  and  County  of  San  Francisco. 

Form  No.  2  o  6  i  6  .1 

State  of  Colorado,    ) 

County  of  Take,       >  ss.     In  Police  Magistrate's  Court. 
Town  of  Leadville.  ) 

The  People  of  the  State  of  Colorado  to  the  Marshal  or  any  Police 
Officer  of  said  Town,  Greeting: 
Whereas,  John  Doe  has  complained  on  oath,  before  me,  that  Richard 
Roe  has  violated  section  100  of  ordinance  No.  20  of  the  town  of 
Leadville,  entitled  "An  ordinance  {giving  title)"  passed  and  approved 
the  tenth  day  oi  June,  a.  d.  xW8,  on  or  about  the  tenth  day  of  March, 

A.   D.   \W9', 

Now,  therefore,  you  are  commanded  to  take  the  body  of  Richard 
Roe  and  bring  him  forthwith  before  me,  to  be  dealt  with  according 
to  law. 

Given  under  my  hand  and  seal,  at  the  town  of  Leadville,  this  tenth 
day  of  April,  a.  d.  i859. 

Calvin  Clark,  Police  Magistrate,     (seal) 

Form  No.  20617.' 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  138.) 

Frankfort  Police  Court. 
The  Commonwealth  of  Kentucky  to  the  Marshal  of  the  City  of  Frank- 
fort: 
You  are  commanded  to  arrest  John  Doe  and  bring  him  before  the 

1.  See,  generally,  supra,  note  i,  p.  849.  • 
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Frankfort  Police  Court  on  the  10th  day  of  August,  i877,  to  answer 
the  charge  of  having  committed  an  assault  and  battery  on  the  per- 
son of  Richard  Roe  on  the  15th  day  oi  July,  i877;  and  have  then  and 
there  this  writ,  with  due  return  of  its  execution. 

Given  under  my  hand,  as  judge  of  said  court,  this  5th  day  of 
August,  1 877. 

William  Jones,  Judge  F.  P.  C. 

i.  By  Village  Magistrate. 

Form  No.  20618.^ 

State  of  Minnesota,  \ 
Q)unty  of  Carver,    >  ss. 
Village  of  Blank.      ) 

State  of  Minnesota  to  the  Marshal  of  said  Village,  or  to  the  Sheriff, 
or  to  any  Constable  of  said  County: 

Whereas,  John  Doe  has  this  day  complained  in  writing  to  me,  on 
oath,  that  Richard  Roe  did,  on  the  tenth  day  of  March,  a,  d.  i8P5,  at 
the  village  of  Blank  and  within  the  corporate  limits  thereof,  in  said 
county  {state  substance  of  offense^,  contrary  to  ordinance  numbered 
100  of  said  village,  entitled  "An  ordinance  (^/a///?^  ////<?),"  passed 
June  1,  i897,  and  the  amendments  thereto,  and  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Minnesota,  and  prayed  that  the  said 
Richard  Roe  might  be  arrested  and  dealt  with  according  to  law; 

Now,  therefore,  you  are  commanded  forthwith  to  apprehend  the 
said  Richard  Roe  and  bring  him  before  me  to  be  dealt  with  according 
to  law. 

Given  under  my  hand  this  tenth  day  of  March,  a.  d.  i899. 

Abraham  Kent,  Village  Justice. 


j.  By  Commissioner  of  the  Circuit  Court  of  the  United  States. 

Form  No.  20619.' 

The  President  of  the  United  States  of  America  to  the  Marshal  of 
the  Eastern  District  of  Michigan,  Greeting: 
Whereas,  complaint  upon  oath  has  this  day  been  made  before  me 
by  John  Doe,  charging  and  alleging  that  Richard  Roe,  late  of  Detroit, 
Jn  said  district,   heretofore,  to  wit,  on  the  first  day  of  March,  a.  d. 
i89P,  at  the  district  aforesaid  {Here  state  the  offense\  contrary  to  the 
act  of  congress  in  such  case  made  and  provided,  which  complaint  is 
hereto  attached;    you  are  therefore  hereby  commanded   that  you 
take  the  said  Richard  Roe,  if  he  shall  be  found  within  your  district, 
and   him  safely  keep,  so  that  you  may  bring  him  before  me,  a  com- 
missioner appointed  by  the  Circuit  Court  of  the  United  States  for  the 
sixth  circuit  and  eastern  district  of  Michigan,  under  and  by  virtue  of 
the  several  acts  of  congress  in  such  case  made  and  provided,  at  my 
office  in  Detroit,  in  said  district,  to  be  dealt  with  according  to  law. 

1.  See,  generally,  supra,  note  I,  p.  849. 
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Witness  my  hand  and  seal  this  tenth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety -nine. 

Chai'les  Carroll, 
U.  S.  Commissioner  of  the  East.  Dist.  Michigan. 


2.  Indorsement  on  Warrant  When  Directed  to  Other  than 

Officer. 

Form  No.  20620. 
(i  Mo.  Rev.  Stat.  (1S99),  Appendix,  p.  xxx,  No.  123.) 

There  being  no  sheriff  or  constable  at  hand,  I  hereby  depute, 
authorize  and  empower  John  Tippett  to  execute  and  return  this 
warrant. 

Given  under  my  hand  this  tenth  day  of  March,  igOl. 

M.  H.  Brown,  Justice  of  the  Peace. 

8.  Execution  of  Warrant  in  County  Other  than  That  in 
Which  It  is  Issued. 

a.  Indorsement  by  Magistrate. 

Form  No.  20621.' 

This  warrant  may  be  executed  in  the  county  of  Marin. 
John  Po?neroy,  Justice  of  the  Peace, 
Tomales  township,  county  of  Marin,  state  of  California. 

b.  Afladavit  by  Third  Person  Proving  Handwriting  of  the  Magistrate 
Issuing  the  Warrant. 

Form  No.  20622.* 

State  of  California,  ^ 


City  and  County  of  San  Francisco.  \ 

Frank  Freeman,  being  duly  sworn,  says  that  he  is  a  resident  of  the 
city  and  county  of  San  Francisco,  that  he  is  personally  acquainted 
vi'xlh  John  Pomeroy,  whose  name  is  signed  to  the  within  warrant  of 
arrest  as  justice  of  the  peace,  that  he  knows  the  handwriting  of  the 
sdLiA  John  Pomeroy,  and  that  said  signature  in  said  warrant  is  in  the 
handwriting  of  the  said  John  Pomeroy  and  is  his  signature,  and  that 
the  said  John  Pomeroy  is  now  and  was  at  the  time  of  issuing  said  war- 
rant a  justice  of  the  peace  in  and  for  said  city  and  county  of  San 
Francisco. 

Frank  Freeman. 

Subscribed  and  sworn  to  before  me  this  fifth  day  of  January,  i897. 

(seal)  Norton  Porter,  Notary  Public 

within  and  for  the  City  and  County  of  San  Francisco. 

1.   California.  —  Pen.  Code  (1901),  §§  819,  820. 
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c.  Certificate  of  County  Clerk  as  to  the  Offleial  Character  of  the 
Magistrate  Issuing  the  Warrant. 

Form  No.  2 06 2 3. > 

State  of  California^  \ 

City  and  County  of  San  Francisco.  \  ^^' 

I,  Calvin  Clark,  county  clerk  in  the  city  and  county  of  San  Fran- 
cisco, do  hereby  certify  Xhdit  John  Pomeroy,  whose  signature  is  affixed 
to  this  warrant,  is  and  was  at  the  date  thereof  a  justice  of  the  peace 
in  and  for  the  said  city  and  county  of  San  Fraticisco,  and  that  his  sig- 
nature to  said  warrant  is  genuine. 

In  witness  whereof,  I  have  hereunto  set  nay  hand  and  affixed  the 
seal  of  the  Superior  Court  of  said  city  and  county,  \.\)\'a  first  day  of 
January,  iS97. 

Calvin  Clark,  County  Clerk. 
By  Daniel  Clark,  Deputy  Sheriff. 

II.  BENCH  WARRANT. 

1.  Order  that  Bench  Warrant  Issue. 

a.  Where  Offense  Is  Bailable. 

Form  No.  20624.' 

(Sand.  &  H.  Dig.  Ark.  (1894).  p.  1667.) 

State  of  Arkansas,  plaintiff, 
against 

John  Smith,  defendant. 

It  is  ordered  that  a  bench  warrant  issue  for  the  arrest  of  the 
defendant,  allowing  him  to  give  bail  in  the  sum  of  one  thousand dL.o\\ds%. 

Form  No.  20625.* 

(  Title  of  court  and  cause  as  in  Form  No.  10693. ) 

I  hereby  order  a  bench  warrant  to  issue  forthwith  on  the  within 
indictment  for  the  arrest  of  the  said  defendant,  John  Doe,  and  bail  is 
fixed  at  one  thousand  dollars,  and  in  default  of  bail  remand  him  to 
jail  of  Harrison  county  until  legally  discharged! . 

John  Marshall,  Justice Judicial  District. 

b.  Where  Offense  is  Not  Bailable. 

Form  No.  20626.' 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1668.) 

State  of  Arkansas,  plaintiff, 
against 

John  Smith,  defendant. 

It  is  ordered  that  a  bench  warrant  issue  for  the  arrest  and  com- 
mittal to  jail  of  the  defendant. 

1.  California.  —  Pen.  Code  (1901),  2.  Arkansas.  —  Sand.  &  H.  Dig. 
g§  819,  820.  (1894).  §§  2103-2111. 

3.  Io7ifa.  — Code  (1897),  §  5304. 
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2.  The  Warrant. 

a.  Upon  Indictment  Found  or  Information  Filed. 

Form  No.  20627.1 

(Ariz.  Code  Crim.  Proc.  (1901),  §  852.) 
Territory  of  Arizona^  County  of  Gila,  to  any  Sheriff,  Constable,  Mar- 
shal or  Policeman  in  this  Territory: 

An  indictment  having  been  found  on  the  tenth  day  of  March,  a.  d. 
18^9,  in  the  District  Court  in  the  county  of  Gila,  charging  Richard 
Roe  with  the  crime  of  {designating  it  generally),  you  are  therefore 
commanded  forthwith  to  arrest  the  above  named  Richard  Roe  and 
bring  him  before  that  court  to  answer  the  indictment;  or,  if  the  court 
have  adjourned  for  the  term,  that  you  deliver  him  into  the  custody 
of  the  sheriff  of  the  county  of  Gila. 

Given  under  my  hand,  with  the  seal  of  the  court  affixed,  this  the 
tenth  day  of  March,  a.  d.  \%99. 

(seal)  Calvin  Clark,  Clerk. 

By  order  of  the  court. 

Form  No.  20628.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  2104.1 

Pulaski  Circuit  Court,  State  of  Arkansas. 
To  any  Sheriff,  Coroner,  Jailer,  Constable,  Marshal  or  Policeman  in 
the  State: 

You  are  hereby  commanded  forthwith  to  dixvest  John  Doe  and  bring 
him  before  the  Pulaski  Circuit  Court,  to  answer  an  indictment  found 
in  that  court  against  him  for  felony  (or  misdetneanor,  as  the  case 
may  be),  or,  if  the  court  be  adjourned  for  the  term,  that  you  deliver 
him  to  the  custody  of  the  jailer  of  Pulaski  county. 

Given  under  my  hand  and  seal  of  said  court  this  tenth  day  of 
March,  iS99. 

(seal)  Calvin  Clark,  Clerk  P.  C.  C. 

Form  No.  20629.^ 

(Cal.  Pen.  Code  (1901),  §  981.) 
In   the   Superior   Court   in  and   of  the  City  and  County   of   San 
Francisco,  State  of  California. 

1.  Arizona. — Code  Crim.  Proc.  (1901),  2.    Arkansas.  —  Sand.     &    H.    Dig. 

§  850.  (1894),  §  2104. 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  i,  p. 

849.  849. 

Offense  Bailable.  —  If  the  offense  be  Offense  Bailable. — If  the  offense  be  bail- 
not  capital,  the  bench  warrant  shall  able,  an  indorsement  should  be  made 
be  in  a  similar  form,  adding  to  the  on  the  bench  warrant  substantially  as 
body  thereof  a  direction  to  the  follow-  follows:  "The  defendant  is  to  be  ad- 
ing  effect:  "  Or,  if  he  require  it,  that  mitted  to  bailin  thesum  of  ^«^  Mt'wjawf/ 
you  take  him  before  any  magistrate  in  dollars,  and  if  he  desires  to  give  bail 
that  county  or  in  the  county  in  which  it  may  be  taken  by  the  sheriff  of  the 
you  arrest  him,  that  he  may  give  bail  county  in  which  he  is  arrested,  or  the 
to  answer  the  indictment,  and  the  de-  sheriff  of  Pulaski  county."  Sand.  & 
fendant  is  to  be  admitted  to  bail  in  the  H.  Dig.  Ark.  (1894),  §  2105. 
sum  of  one  thousand  dollars,"  Ariz.  3.  California.  —  Pen.  Code  (1901),  § 
Code  Crim.  Proc.  (1901),  §  853,  979  et  scq. 
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The  People  of  the  State  of  California  plaintiff,  ) 

against  [•  Bench  Warrant. 

John  Doe,  defendant.  ) 

State  of  California,  | 

City  and  County  of  San  Francisco.  \  ^^' 

The  People  of  the  State  of  California  to  any  Sheriff,   Constable, 
Marshal  or  Policeman  in  this  State: 

An  indictment  having  been  found  on  the  tenth  day  of  March,  i899, 
in  the  Superior  Court  of  the  city  and  county  of  San  Francisco,  state 
of  California,  charging  Richard  Roe  with  the  crime  of  {designating  it 
generally') ; 

You  are  therefore  commanded  forthwith  to  arrest  the  above 
named  Richard  Roe  and  bring  him  before  that  court  (or  if  the  indict- 
ment has  been  sent  to  another  court,  then  before  that  court')  to  answer  the 
said  indictment;  or,  if  the  court  be  not  in  session,  that  you  deliver  him 
into  the  custody  of  the  sheriff  of  the  city  and  county  ol  San  Francisco. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  eighteen  hundred  and  ninety-nine. 

(seal)  Calvin  Clark^  Clerk. 

By  order  of  said  court. 

Form  No.  20630. 

State  of  Colorado,  ) 

r   SS 

County  of  Lake.     \     ' 

The  People  of  the  State  of  Colorado  to  the  Sheriff,  Coroner  or  any 
Constable  of  said  County,  Greeting: 

We  command  you  that  you  take  the  body  oi  John  Doe  and  him 
safely  keep,  so  that  you  have  his  body  forthwith  before  the  District 
Court  of  said  county,  now  sitting  at  the  court-house  in  Leadville,  in 
said  county,  to  answer  unto  the  people  of  the  state  of  Colorado  for 
and  concerning  the  crime  of  {designating  it),  with  which  he  stands 
charged,  as  by  a  certain  bill  of  indictment  preferred  against  him  by 
the  grand  jury  of  said  county  and  state  in  that  behalf  appears.  And 
have  you  then  and  there  this  writ. 

The  defendant  may  be  let  to  bail  by  the  sheriff  of  Lake  county  in 
the  sum  of  $1,000,  conditioned  according  to  law  for  his  appearance 
at  this  term  of  this  court. 

Witness,  Calvin  Clark,  clerk  of  said  court,  and  the  seal  thereof 
hereto  affixed,  at  Leadville,  in  said  county,  this  tenth  day  of  March, 
A.  D.  \W9. 

(seal)  Calvin  Clark,  Clerk.  . 

Form  No.  2063  I .' 
Georgia  —  Bibb  County. 

To  all  and  singular  the  Sheriffs,  Deputy  Sheriffs,  Constables  and 
Coroners  of  said  State,  Greeting: 

See  also,  generally,  supra,  note  i,  p.  that  county  or  in  the  county  in  which 

849.  you  arrest  him,  that  he  may  give  bail 

Offense  Bailable. —  If   the   offense   is  to  answer  to  the  indictment  or  informa- 

bailable,  there  must  be  added  to  the  tion."  Cal.  Pen.  Code  (1901).  §982. 
body  of  the  bench  warrant  a  direction  1.  Georgia.  — 3  Code  (1895),  S  932- 
as  follows:   "Or,  if  he  requires  it,  that        See  also,  generally,  supra,  note  i,  p. 

you  take  him  before  any  magistrate  in  S49. 
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Whereas,  aX  June  term,  i89P,  of  the  Superior  Court  of  said  county, 
the  grand  jurors  did  find  a  true  bill  against  John  Doe  for  the  offense 
of  {stating  offense"); 

You  and  each  of  you  are  therefore  commanded,  in  the  name  of  the 
state,  to  apprehend  the  said  defendant  and  bring  him  before  me  to 
be  dealt  with  as  the  law  directs;  and  to  make  diligent  search  for  all 
and  singular  the  estate,  both  real  and  personal,  of  said  defendant,  or 
so  much  thereof  as  may  be  sufficient  for  the  payment  of  all  legal 
costs  and  expenses  that  may  be  incurred. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  iS99. 
I  John  Marshall., 

Judge  of  Superior  Court,  Macon  Circuit. 

Andrew  Jackson.,  Solicitor-General. 

Form  No.  20632.* 

(Idaho  Pen.  Code  {1901),  §  5364.) 
County  of  Shoshone. 

The  State  of  Idaho  to  any  Sheriff,  Constable,  Marshal  or  Policeman 
in  this  State; 

An  indictment  having  been  found  on  the  tenth  day  of  March., 
A.  D.  nineteen  hundred,  in  the  District  Court  of  the  first  judicial 
district  in  and  for  the  county  of  Shoshone.,  charging  Richard  Roe  with 
the  crime  of  {designating  it  generally)-,  you  are  therefore  commanded 
forthwith  to  arrest  the  above  named  Richard  Roe  and  bring  him 
before  that  court  to  answer  said  indictment;  or,  if  the  court  have 
adjourned  for  the  term,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of  Shoshone. 

Given  under  my  hand,  with  the  seal  of  this  court  affixed,  this  tenth 
day  of  March,  igOO. 

By  order  of  said  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20633.' 

(Horner's  Stat.  Ind.  (1901),  §  1683.) 
State  of  Indiana, 
County  of  Posey. 
The  State  of  Indiana  to  the  Sheriff  of  Rloyd  County,  Greeting: 

You  are  hereby  commanded  to  arrest  Oliver  Bohanan,  if  he  may  be 
found  in  your  county,  so  that  you  have  him  before  the  judge  of  the 
Floyd  Circuit  Court,  instanter,  then  and  there  to  answer  the  state  of 
Indiana  on  a  charge  of  robbery,  and  abide  the  order  of  the  court 
thereupon,  and  return  this  writ. 

1.  Idaho.  —  Pen.   Code  (1901),  §  5362  magistrate   in    that   county   or   in   the 

et  seq.  county  in  which  you  arrest  him,  that  he 

See  also,  generally,  supra,  note  i,  p.  may  give  bail  to  answer  to  the  indict- 

849.  mentor  information,"  Idaho  Pen.  Code 

Offense  Bailable. —If  the    offense   is  (1901),  §  5365. 

bailable,  there  must  be  added  to  the  2.  Indiana.  —  Horner's  Stat.  (1901),  § 

body  of  the  bench  warrant  a  direction  1683, 

to  the  following  effect:   "  Or.  if  he  re-  See  also,  generally,  supra,  note  i,  p. 

quires  it,  that  you  take  him  before  any  S49. 
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20633.  WARRANTS  OF  ARREST.  20636. 

Witness,  the  clerk  and  seal  of  said  court  this  tenth  day  of  March^ 
A.  D.  iS99. 

(seal)  /oAn  B.  Mitchell^  Clerk. 

Form  No.  20634.' 

(Iowa  Code  (1897),  §  5306.) 
State  of  Iowa,  \ 

County  of  Harrison.  \ 
To  any  peace  officer  in  the  state: 

An  indictment  having  been  found  in  the  District  Court  of  said 
county  on  the  tenth  day  of  March,  a.  d.  \Z99  (the  day  on  which  the 
indictment  is  marked  filed  by  the  clerk  of  the  court),  charging  /ohn  Doe 
with  the  crime  of  {Here  designate  the  offense  by  the  name,  if  it  have  one, 
or  by  a  brief  general  description  of  it,  substantially  as  in  the  indictmenf). 

You  are  hereby  commanded  to  arrest  the  said  John  Doe  and  bring 
him  before  said  court  to  answer  said  indictment,  if  the  said  court  be 
then  in  session  in  said  county,  or  if  not  then  in  session  in  said  county, 
that  you  deliver  him  into  the  custody  of  the  sheriff  of  said  county. 

Given  under  my  hand  and  the  seal  of  said  court,  at  my  office  in 
the  county  aforesaid,  this  fifteenth  day  of  March,  a.  d.  x2,99. 

(seal)  Calvin  Clark,  Clerk. 

By  order  of  the  judge  of  the  court. 

Form  No.  20635.' 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  139,  §  142.) 

Franklin  Circuit  Court  (or  Frankfort  Police  Court). 
The  Commonwealth  of  Kentucky  to  any  Sheriff,  Constable,  Coroner, 
Jailer,  Marshal  or  Policeman  in  this  State  (or  to  the  Marshal  of 
the  City  of  Frankfort) : 
You   are   hereby  commanded   forthwith  to  zxxtsX  John  Doe  and 
bring  him  before  the  Franklin  Circuit  Court,  to  answer  an  indictment 
in  that  court  against  him  for  felony  {or  for  misdemeanor,  as  the  case 
may  be);  or,  if  the  court  be  adjourned  for  the  term,  that  you  deliver 
him  to  the  jailer  of  Franklin  county. 

Given  under  my  hand,  as  clerk  of  said  court,  this  20th  day  oi  July, 
iS77. 

P.  Swigert,  C.  F.  C.  C.  (or  C.  F.  P.  C.) 

Form  No.  20636.' 

(Minn.  Stat.  (1894),  §  7269.) 
The   District   Court    for    the    County   of  Ramsey  and   State   of 
Minnesota. 

1.  Iowa.  —  Code  (1897),  §  5306.  district  court  in  said  county,  or  in  the 

See  also,  generally,  supra,  note  i,  p.  county  in  which  you  arrest  him,  that 

849.  he  may  give  bail  to  answer  the  said  in- 

Offense  Bailable.  —  If  the  offense  be  a  dictment."    Iowa  Code  (1897),  §  5307. 

misdemeanor,  the  bench  warrant  may  2.  Kentucky.  —  Bullitt's  Crim.   Code 

be   in   a   similar  form,  adding  to  the  (1895),  §  142.                          , 

body  thereof  a  direction  substantially  See  also,  generally,  supra,  note  i,  p. 

to  the  following  effect:  "  Or,  if  the  said  849. 

ytf>4«  Z)o^  require  it,  that  you  take  him  Z.Minnesota.  —  Stat.   (1894),   §   7267 

before  a  magistrate,  or  the  clerk  of  the  et  seq. 
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The  State  of  Minnesota  to  any  sheriff  {or  othe?' proper  officer)'. 

An  indictment  having  been  found  on  the  tenth  day  of  March,  a.  d. 
1^99,  in  the  District  Convt  for  the  county  oi  Ramsey,  c\\diVg\ng  Richard 
Roe  with  the  crime  of  (designating  it  generally),  you  are  therefore 
commanded  forthwith  to  arrest  the  above  named  Richard  Roe  and 
bring  him  before  this  court  (or,  if  the  venue  has  been  changed,  take 
him  before  that  court,  as  the  case  may  be),  to  answer  the  indictment, 
or,  if  the  court  has  adjourned  for  the  term,  that  you  deliver  him  into 
the  custody  of  the  jailer  of  the  county  (or  city)  of  Ramsey. 

Witness,  the  Honorable  John  Marshall,  judge  of  said  District  Court 
aforesaid,  at  St.  Paul,  this  tenth  day  of  March,  a.  d.  i%99. 

(seal)  Calvin  Clark,  Clerk. 

By  order  of  the  court. 

Form  No.  20637.' 
(Mont.  Pen.  Code  (1895).  §  1885.) 

In  the  District  Court  of  the  Fourth  Judicial  District  in  and  for  the 
County  of  Missoula. 

The  State  of  Montana  to  any  Sheriff,  Constable,  Marshal  or  Police- 
man in  this  State: 

An  indictment  having  been  found  (or  information  filed)  on  the 
tenth  day  of  March,  A.  d.  eighteen  hundred  and  ninety-nine,  in  the 
District  Court  of  the  county  of  Missoula,  charging  John  Doe  with 
t\\t  crime  oi  (designating  it  generally);  you  are  therefore  commanded 
forthwith  to  arrest  the  above  named  John  Doe  and  bring  him  before 
that  court,  (or,  if  the  indictment  or  information  has  been  sent  to 
another  court,  then  before  that  court,  naming  it),  to  answer  said  indict- 
ment (or  information);  or,  if  the  court  be  not  in  session,  that  you 
deliver  him  into  the  custody  of  the  sheriff  of  the  county  of  Missoula. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  a.  d.  iS99. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20638.* 

(Nev.  Comp.  Laws  (1900),  §  4225.) 
County  of  Lyon. 

The  State  of  Nevada  to  any  Sheriff,  Constable,  Marshal  or  Policeman 
in  this  State: 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  i,  p. 

849.  849. 

Offense  Bailable.  —  If  the  offense  is  a  Offense  Bailable.  —  If  the  offense   is 

misdemeanor,  the  bench  warrant  shall  bailable,  there   must    be   added  to  the 

be  in  aisimilar  form  to  that  given  in  body  of  the  warrant  a  direction   to  the 

the  text  and  added  to  the  body  thereof  following  effect:     "  Or,  if  he  require  it, 

a  direction  to  the  following  effect:  "Or,  that  you  take  him  before  any  magis- 

if  he  requires  it,  that  you  take  him  be-  trate  in  that  county  or  in   the  county 

fore  any  magistrate  in  that  county  or  in  which  you  arrest  him,  that  he  may 

in  the  county  in  which  you  arrest  him,  give  bail  to  answer  to  the  indictment 

that  he   may  give  bail  to  answer  the  or    information."     Mont.    Pen.    Code 

indictment. «'      Minn.    Stat.    (1894),    §  (1895),  §  1886. 

7270.  2.  Nevada. — Comp.    Laws  (1900),  § 

1.  Montana.  —  Pen.    Code   (1895),    §  4223  <■/■  j^-f . 

1883  et  seq.  See  also,  generally,  supra,  note  i,  p. 

849. 
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An  indictment  having  been  found  on  the  tenth  day  of  March,  a.  d. 
i895,  in  the  District  Court  of  the  county  of  Lyon,  charging  Richard 
Roe  with  the  crime  of  (^designating  it  generallyy,  you  are  therefore 
commanded  forthwith  to  arrest  the  above  named  Richard  Roe  and 
bring  him  before  that  court  to  answer  the  indictment;  or,  if  the  court 
have  adjourned  for  the  term,  that  you  deliver  him  into  the  custody 
of  the  sheriff  of  the  county  of  Lyon. 

Given  under  my  hand,  with  the  seal  of  the  court  affixed,  this  the 
tenth  day  of  March,  a.  d.  i2,99. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20639.' 

(Cook's  Code  Crim.  Proc.  N.  Y..  (1901),  §  301.) 

-County  of  Albany  {or  as  the  case  may  be"). 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  any  peace 
officer  in  this  State: 

An  indictment  having  been  found  on  the  tenth  day  oi  March,  i899y 
in  the  County  Court  of  the  county  of  Albany  {or  as  the  case  may  be'), 
-chdiTgmg  John  Doe  with  the  crime  of  {designating  it  getierally'). 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 
John  Doe  and  bring  him  before  that  court  (or,  if  the  indictment  have 
been  sent  or  removed  to  another  court,  before  the  Supreme  Court  in 
the  county,  or  as  the  case  may  be),  to  answer  the  indictment;  or,  if 
the  court  have  adjourned  for  the  term,  that  you  deliver  him  into  the 
custody  of  the  sheriff  of  the  county  of  Albany  (jyr  as  the  case  may  be, 
or,  in  the  city  and  county  of  New  York,  "  to  the  keeper  of  the  city  prison 
of  the  city  of  Neza  York"). 

City  (or  town)  of  Albany,  the  tenth  day  of  March,  eighteen  hundred 
^nd  ninety-nine. 

By  order  of  the  court.  Calvin  Clark,  Clerk 

(or  Andrew  Jackson,  District  Attorney 
of  the  County  of  Albany). 

Form  No.  20640.- 

(N.  Dak.  Rev.  Codes  (1895).  §  8067.) 
State  of  North  Dakota,  \ 
County  of  Barnes.  \ 

To  any  Sheriff,  Constable,  Policeman  or  Marshal  in  this  State: 

An  information  (or  indictment,  as  the  case  may  be)  having  been 
filed  on  the  tenth  day  of  March,  iS99,  in  the  District  Court  in  and  for 

1.  A^ezv  York. —Cook's  Code  Crira.  bench  warrant  must  be  in  a  similar 
Proc.  (igoi),  §  29Q  et  seq.  form  to  that  in  the  text,  adding  to  the 

See  also,  generally,  s-upra,  note  i,  p.  body  thereof  a  direction  to  the  follow- 

849.  ing  effect:     "  Or.  if  he  requires  it,  that 

2.  North  Dakota.—  Rev.  Codes (1895),  you  take  him  before  any  magistrate  of 
%%Qlbi^  et  seq.  that   county  or   the   county   in    which 

See  also,  generally,  supra,  note  i,  p.  you  arrest  him,  that  he  may  give 
3^q.  bail  to  answer  the  information  or  in- 

Oflfense  Bailable.  —  If  the  offense  is  a  dictment."  N.  Dak.  Rev.  Codes  (1895), 
misdemeanor  or  a  bailable  felony,  the     §  8016. 
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the  county  of  Barnes,  charging  John  Doe  with  the  crime  of  (desig- 
nating it  generally')',  you  are  therefore  commanded  forthwith  to  arrest 
the  above  named  John  Doe  and  bring  him  before  that  court  (or  before 
the  court  to  which  the  information  or  indictment  may  have  been  removed, 
naming  //),  to  answer  said  information  (or  ifidictmenty,  or,  if  the  court 
has  adjourned  for  the  term,  that  you  deliver  him  into  the  custody  of 
the  sheriff  of  the  county  of  Barnes. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  iS99. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20641/ 

(Oklahoma  Stat.  (1893),  §  5095.) 

Territory  of  Oklahoma,  ) 
County  of  Lincoln.  f 

To  any  Sheriff,  Constable,  Policeman  or  Marshal  in  this  Territory: 

An  indictment  having  been  found  on  the  tenth  day  of  March,  a.  d. 
xZ99,  in  the  District  Court  in  and  for  the  county  (or  subdivisioti)  of 
Lincoln,  charging  Richard  Roe  with  the  crime  of  (designating  it 
generally);  you  are  therefore  commanded  forthwith  to  arrest  the 
above  named  Richard  Roe  and  bring  him  before  that  court  (or  before 
the  court  to  which  the  indictment  may  have  been  removed,  naming  it),  to 
answer  said  indictment;  or,  if  the  court  have  adjourned  for  the  term, 
that  you  deliver  him  into  the  custody  of  the  sheriff  of  the  county  of 
Lincoln. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tejith 
day  of  March,  a.  d,  i?>99. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20642.' 

(Bellinger  &  C.'s  Anno.  Codes  &  Stat.  Oregon  (1901),  §  1342.) 

Circuit  Court  for  the  County  of  Folk,  State  of  Oregon. 
In  the  Name  of  the  State  of  Oregon,  to  any  Sheriff  or  his  Deputy  of 
this  State,  Greeting: 

An  indictment  having  been  found  on  the  tenth  day  of  March,  iS99, 
in  the  Circuit  Court  for  the  county  aforesaid,  charging  John  Doe  with 
the  crime  of  (designating  it  generally),  this  is  to  command  you  forth- 
with to  arrest  the  defendant  and  bring  him  before  such  court  ta 
answer  the  indictment;  or,  if  the  court  have  adjourned  for  the  term, 
that  you  deliver  him  into  the  custody  of  the  jailer  of  the  county 
aforesaid.     By  order  of  the  court. 

Witness  my  hand  and  seal  of  said  Circuit  Court,  affixed  at  Dallas^ 
in  said  county,  this  tenth  day  of  March,  i899. 

(seal)  Calvin  Clark,  County  Clerk. 

1.  Oklahoma. — Stat.  (1893),  §  5093^/  2.  Oregon.  —  Bellinger  &  C.'s  Anno. 
seq.  Codes  &  Stat.  (1901),  §  1339  et  seq. 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  i,  p. 
-849.  849. 
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Form  No.  20643.' 

(S.  Dak.  Stat.  (1901),  §  8527.) 
County  of  Hughes. 

The  State  of  South  Dakota  to  any  Sheriff,  Constable,  Policeman  or 
Marshal  in  this  State: 

An  indictment  having  been  found  on  the  tenth  day  of  March,  a.  d. 
iW9,  in  the  Circuit  Court  in  and  for  the  county  (or  subdivision)  of 
Hughes,  charging  John  Doe  with  the  crime  of  (designating  it  generally), 
you  are  therefore  commanded  forthwith  to  arrest  the  above  named 
John  Doe  and  bring  him  before  that  court  (or  before  the  court  toivhich 
the  indictment  may  have  been  remoz>ed,  naming  it)  to  answer  said  indict- 
ment; or,  if  the  court  have  adjourned  for  the  term,  that  you  deliver 
him  into  the  custody  of  the  sheriff  of  the  county  of  Hughes. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  a.  d.  iW9. 

By  order  of  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20644.* 

(Utah  Rev.  Stat.  (1898),  §  4761.) 
State  of  Utah,        \ 
County  of  Weber.  ) 

The  state  of  Utah  to  any  Sheriff,  Constable,  Marshal  or  Policeman 
in  this  State: 

An  indictment  having  been  found  on  the  tenth  day  of  March,  a.  d. 
\2>99,  in  the  District  Court  of  the  county  of  Weber,  cha.rging /ohn Doe 
with  the  crime  of  (designating  it  generally);  you  are  therefore  com- 
manded forthwith  to  arrest  the  above  named  yohn  Doe  and  bring  him 
before  that  court  (or  before  the  court  to  which  the  indictment  has  been 
removed,  naming  it)  to  answer  said  indictment;  or,  if  the  court  have 
adjourned  for  the  term,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of  Weber. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this 
tenth  day  of  March,  a.  d.  \Z99. 

By  order  of  said  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20645.' 

The  Commonwealth  of  Virginia. 

To  the  Sheriff  of  Norfolk  County,  Greeting: 

We  command  you  that  you  do  not  omit  for  any  liberty  in  your 
bailiwick,  but  that  you  take  John  Doe,  if  he  be  found  within  the  same, 

1.  South  Dakota.  —  Stat.  (iQOi),  §  to  the  following  effect:  "  Or.  if  he  re- 
8525  et  seg.  quires  it,  that  you  take  him  before  any 

See  also,  generally,  supra,  note  i,  p.  magistrate   in   that   county   or   in   the 

84g.  county  in  which  you  arrest  him,  that 

2.  Utah.  —  Rev.  S.tat.  (1898),  §  4759  he  may  give  bail  to  answer  to  the  in- 
etseq.  formation  or  indictment."     Utah  Rev. 

See  also,  generally,  supra,  note  I,  p.     Stat.  (1898),  §  4762. 
849.  8.   Virginia.  — Code  (1887).  g  4002. 

Offense  Bailable.  —  If  the   offense  is        See  also,  generally,  supra,  note  i,  p. 
bailable,  there  must  be  added    to   the     849. 
body  of  the  bench  warrant  a  direction 
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and  him  safely  keep,  so  that  you  have  his  body  before  the  judge  of 
our  County  Court  of  Norfolk,  at  the  court-house,  on  the  tenth  day  of 
March,  iS99,  to  answer  us  of  a  certain  indictment  made  against 
him  in  the  said  court,  on  the  Jirst  day  of  March,  i899,  by  the  grand 
jury  for  (^stating  offense').     And  have  then  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  this  first  day  of 
March,  iS99,  in  the  one  hundred  and  twenty-second  year  of  the 
commonwealth. 

Calvin  Clark. 
b.  Upon  Presentment  Found. 

Form  No.  20646.' 

(Idaho  Pen.  Code  (1901),  p  5318.) 

County  of  Shoshone. 
The  State  of  Idaho  to  any  Sheriff,  Constable,  Marshal  or  Policeman 
in  this  State: 

A  presentment  having  been  made  on  the  tejith  day  of  March,  nine- 
teen hundred  and  one,  to  the  District  Court  of  the  county  of  Shoshone, 
chsLVging  John  Z>^^with  the  crime  of  {desig?iating  it  generally),  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named  John  Doe 
and  take  him  before  Abraham  Kent,  a  magistrate  of  this  county,  or, 
in  case  of  his  absence  or  inability  to  act,  before'  the  nearest  and 
most  accessible  magistrate  in  this  county. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this 
tenth  day  of  March,  a.  d.  nineteen  hundred  and  one. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20647.^ 
(Minn.  Stat.  (1894),  g  7228.) 
State  of  Minnesota, 
County  of  Ramsey. 

The  State  of  Minnesota  to  any  Sheriff  or  Constable  in  the  said  State, 
Greeting: 

A  presentment  having  been  made  on  me  the  tenth  day  of  March, 
A.  D.  \W9,  to  the  District  Court  for  the  county  of  Ramsey,  in  the  state 
aforesaid,  charging  Richard  Roe  with  the  crime  of  (^Here  designate  the 
charge  generally)',  therefore  you  are  commanded  forthwith  to  arrest 
the  above  named  Richard  Roe  and  take  him  before  Abraham  Kent,  a 
magistrate  of  this  county,  or,  in  case  of  his  absence  or  inability  to  act, 
before  the  nearest  and  most  accessible  magistrate  in  this  county, 
there  to  be  dealt  with  according  to  law. 

Witness  {concluding  as  in  Form  No.  20636). 

Form  No.  20648.* 

(Nev.  Comp.  Laws  (1900),  §  41S8.) 
County  of  Lyon. 

1.  Idaho.  —  Pen,  Code  (1901),  §  5316  See  also,  generally,  supra,  note  i,  p. 
et  seq.  849. 

See  also,  generally,  supra,  note  r,  p.  3.  Nevada.  —  Comp.  Laws  (1900),  § 
849.  '  4187. 

2.  Minnesota.  — Stat.  (1894),  §  7226.  See  also,  generally,  supra,  note  I,  p. 

849. 
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The  State  of  Nevada  to  any  Sheriff,  Constable,  Marshal  or  Police- 
man in  this  State: 

A  presentment  having  been  made  on  the  tenth  day  of  March,  iS99, 
to  the  District  Court  of  the  county  of  Lyon,  charging  Richard  Roe  with 
the  crime  of  {designating^it generally);  you  are  therefore  commanded 
forthwith  to  arrest  the  above  named  ^/Mar^i?^^  and  take  him  before 
Abraham  Kent,  a  magistrate  of  this  county,  or,  in  case  of  his  absence 
or  inability  to  act,  before  the  nearest  or  most  accessible  magistrate 
of  this  county. 

Given  under  my  hand,  with  the  seal  of  the  said  court  affixed,  this 
tenth  day  of  March,  a.  d.  i2>99. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk, 

Form  No.  20 649. > 
(N.  Dak.  Rev.  Codes  (1895),  §  8028.) 
State  of  North  Dakota,  \ 
County  of  Barnes.  [ 

To  any  Sheriff,  Constable,  Marshal  or  Policeman  in  this  State: 

A  presentment  having  been  made  on  the  tenth  day  of  March,  iS99, 
to  the  District  Court  of  the  county  of  Barnes  (or  subdi- 
vision), charging  yi!?y^«  Z?(?<?  with  the  crime  oi  {designating  it  generally); 
you  are  therefore  commanded  forthwith  to  arrest  the  above  named 
John  Doe  and  take  him  before  Abraham  Kent,  a  magistrate  of  the 
county  of  Barnes,  or,  in  case  of  his  absence  or  inability  to  act,  before 
the  nearest  and  most  accessible  magistrate  in  Barnes  county. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  A.  D.  i899. 

By  order  of  the  court. 

(seal)  Calvin  Clarky  Clerk, 

e.  Upon  Conviction  and  Forfeiture  of  Recognizance. 

Form  No.  20650.' 

(Ariz.  Code  Crim.  Proc.  (1901),  §  1004.) 

County  of  Gila,  Territory  of  Arizona. 

To  any  Sheriff,  Constable,  Marshal  or  Policeman  in  this  Territory: 

John  Doe  having  been,  on  the  tenth  day  of  March,  a.  d.  \%99,  duly 
convicted  in  the  District  Court  of  the  county  of  Gila  of  the  crime  of 
{designating  it  generally),  you  are  therefore  commanded  forthwith  to 
arrest  the  above  named  John  Doe  and  bring  him  before  that  court  for 
judgment,  or,  if  the  court  have  adjourned  for  the  term,  that  you 
deliver  him  into  the  custody  of  the  sheriff  of  the  county  of  Gila. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  the 
tenth  day  of  March,  a.  d,  \^99. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk, 

1.  North  Dakota.  —  Rev.  Codes  (1895),  2.  Arizona.— Code  Crlm.  Proc.  (1901) 
§  8026  et  seq.  %^oo^et  seq. 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  r.  p. 
849.  849. 
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Form  No.  20651.' 

(Cal.  Pen.  Code  (1901),  §  1 197.) 
County  of  Alameda. 

The  People  of  the  State  of  California  to  any  Sheriff,  Constable, 
Marshal  or  Policeman  in  this  State: 
John  Doe  having  been,  on  the  tenth  day  of  March,  a,  d.  eighteen 
hundred  and  ninety-nine,  duly  convicted  in  the  Superior  Court  of  the 
county  of  Alameda  of  the  crime  of  (^designating  it  generally^  you  are 
therefore  commanded  forthwith  to  arrest  the  above  nsLvaed  John  Doe 
and  bring  him  before  that  court  for  judgment. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  a.  d.  eighteen  hundred  and  ninety-nine. 
By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20652.'^ 

(Idaho  Pen.  Code  (1901),  ^  5534.) 
County  of  Shoshone. 

The  State  of  Idaho  to  any  Sheriff,  Constable,  Marshal  or  Policeman 
in  this  State: 

John  Doe  having  been,  on  the  tenth  day  of  March,  a.  d.  eighteen 
hundred  and  ninety-nine,  duly  convicted  in  the  District  Court  of  the 
first  judicial  district  of  the  state  of  Idaho,  in  and  for  the  county  of 
Shoshone,  of  the  crime  of  {designating  it  generally'),  you  are  therefore 
commanded  forthwith  to  arrest  the  above  named  _/^//«  Z^t*^  and  bring 
him  before  that  court  for  judgment,  or,  if  the  court  has  adjourned 
for  the  term,  that  you  deliver  him  into  the  custody  of  the  sheriff  of 
the  county  of  Shoshone. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  a.  d.  eighteen  hundred  and  ninety-nine. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20653.' 

(Iowa  Code  (1897),  §  5433-) 
County  of  Harrison,  \ 
State  of  Io7va,  \ 

To  any  peace  officer  in  the  State: 

John  Doe  having  been  duly  convicted  on  the  tenth  day  of  March, 
A.  D.  189.9,  in  the  District  Court  of  Harrison  county,  of  the  crime  of 
(^Here  designate  it  generally,  as  in  the  indictment') ; 

You  are  hereby  commanded  to  arrest  the  said  John  Doe  and  bring 
him  before  said  court  for  judgment,  if  it  be  then  in  session,  or,  if 
not,  to  deliver  him  into  the  custody  of  the  sheriff  of  said  county. 

Given  under  my  hand  and  the  seal  of  said  court,  at  my  office  in 
Logan,  in  said  county,  this  tenth  day  of  March,  a.  d.  i899. 

(seal)  Calvin  Clark,  Clerk. 

1.  California.  —  Pen.  Code  (1901),  §  See  also,  generally,  supra,  note  i,  p. 
1 195  et  seq.  849. 

See  also,  generally,  supra,  note  i,  p.         3.  Iowa.  — Code  (1897),  §  5433. 
849.  See  also,  generally,  supra,  note  i,  p. 

2.  Idaho.  —  Pen.  Code  (1901),  §  5532  849. 
et  seq. 
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Form  No.  20654  ' 
(Mont.  Pen.  Code  (1895),  §  2216.) 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State 
of  Montana,  in  and  for  the  County  of  Missoula. 

The  State  of  Montana  to  any  Sheriff,  Constable,  Marshal  or  Police- 
man in  this  State: 

John  Doe  having  been,  on  the  tenth  day  of  March,  a.  d.  eighteen 
hundred  and  ninety-nine,  duly  convicted  in  the  District  Court  of  the 
•county  of  Missoula  of  the  crime  of  (^designating  it  generally),  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named  John  Doe 
and  bring  him  before  that  court  for  judgment. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
<iay  of  March,  a.  d.  eighteen  hundred  and  ninety-nine. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20655.* 

(Nev.  Comp.  Laws  (1900),  g  4406.) 
County  of  Lyon.  , 

The  State  of  Nevada  to  any  Sheriff,  Constable,  Marshal  or  Police- 
man in  this  Territory: 

John  Doe  having  been,  on  the  tenth  day  oi  March,  a.  d.  i2>99,  duly 
convicted  in  the  District  Court  of  the  county  of  Lyon  of  the  crime  of 
(^designating  it  generally');  you  are  therefore  commanded  forthwith  to 
arrest  the  above  named  John  Doe  and  bring  him  before  that  court 
for  judgment,  or,  if  the  court  have  adjourned  for  the  term,  that  you 
-deliver  him  into  the  custody  of  the  sheriff  of  the  county  of  Lyon. 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  the 
Jenth  day  of  March,  a.  d.  iS99. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20656.' 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1901),  §  477.) 

County  of  Albany  (or  as  the  case  may  be). 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  any  Sheriff, 
Constable,  Marshal  or  Policeman  in  this  State: 

(seal)  John  Doe  having  been,  on  the  tenth  day  of  March,  iS99, 
•duly  convicted  in  the  County  Court  of  the  county  of  Albany  (or  as  the 
xase  may  be)  of  the  crime  of  (designating  it  generally); 

You  are  therefore  commanded  forthwith  to  arrest  the  above 
named  y^^«  Doe  and  bring  him  before  that  court  for  judgment;  or,  if 
the  court  have  adjourned  for  the  term,  you  are  to  deliver  him  into 
the  custody  of  the  sheriff  of  the  county  of  Albany  (or  as  the  case 

1.  Montana.  — 'Pen.  Code  (1895),  §  See  also,  generally,  J»^r«,  note  i,  p. 
-2214.  849. 

See  also,  generally,  supra,  note  i,  p.  3.  N'ew  York. — Cook's  Code   Crim. 

849.  Proc.  (1901),  §  475  ft  seq. 

2.  Nevada.  —  Comp.  Laws  (1900),  §  See  also,  generally,  supra,  note  i.  p. 
4404  et  seq.  849. 
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may  be,  or,  in  the  city  and  county  of  New  York,  "to  the  keeper  of  the 
city  prison  of  the  city  of  Netu  York  "). 

City  of  Albany  {or  as  the  case  may  be^,  the  tenth  day  of  March,  iS99, 

By  order  of  the  court. 

Calvin  Clark,  Clerk. 

Form  No.  20657.' 

(N.  Dak.  Rev.  Codes  (1895),  §  8284.) 

State  of  North  Dakota, 

County  of  Barnes. 

To  any  Sheriff,  Constable,  Marshal  or  Policeman  in  this  State: 

John  Doe  having  been,  on  the  tenth  day  of  March,  iS99,  duly  con- 
victed in  the  District  Court  of  the  county  of  Barnes  of  the  crime  of 
(designating  it  generally,  you  are  therefore  commanded  forthwith  to 
arrest  the  above  nzvaed  John  Doe  diud.  bring  him  before  that  court 
for  judgment;  or,  if  the  court  has  adjourned  for  the  term,  you  are  to 
deliver  him  into  the  custody  of  the  sheriff  of  the  county  of  Barfies 
(as  the  case  may  be'). 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  a.  d.  \W9.  , 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20658.* 

(Oklahoma  Stat.  (1893),  §  5280,) 
Territory  of  Oklahoma,  \ 
County  of  Lincoln.  \ 

To  any  Sheriff,  Constable,  Marshal  or  Policeman  in  this  Territory: 

John  Doe  having  been,  on  the  tenth  day  of  March,  a.  d.  \Z99,  duly 
convicted  in  the  District  Court  of  the  county  of  Lincoln  of  the  crime 
of  (designating  it  generally')',  you  are  therefore  commanded  forthwith 
to  arrest  the  above  named  John  Doe  and  bring  him  before  that  court 
for  judgment;  or,  if  the  court  has  adjourned  for  the  term,  you  are  to 
deliver  him  into  the  custody  of  the  sheriff  of  the  county  of  Lincoln 
(as  the  case  may  be). 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  a.  d.  \Z99. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  20659.' 

(Bellinger  &  C.'s  Anno.  Codes  &  Stat.  Oregon  (1901),  §  1436.) 

Circuit  Court  for  the  County  of  Polk,  State  of  Oregon. 
In  the  Name  of  the  State  of  Oregon,  to  any  Sheriff  or  his  Deputy  of 
this  State,  Greeting: 

1.  North  Dakota.— R^v.  Codes  (1895),  See  also,  generally,  supra,  note  i,  p. 
§  8282  et  seq.  849. 

See  also,  generally,  supra,  note  i,  p.  3.  Oregon.  —  Bellinger  &  C.'s  Anno. 

849.  Codes  &  Stat.  (1901),  §  1434  et  seq. 

2.  Oklahoma.  —  Stat.  (1893),  §  5278  See  also,  generally,  supra,  note  i,  p.. 
€t  seq.  849. 
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20659.  WARRANTS  OF  ARREST.  20661. 

John  Doe  having  been,  on  the  tenth  day  of  March,  i899,  duly  con- 
victed in  the  court  aforesaid  of  the  crime  of  (designating  it  generally), 
this  is  to  command  you  forthwith  to  arrest  the  above  named  defend- 
ant and  bring  him  before  such  court  for  judgment;  or,  if  the  court 
have  adjourned  for  the  term,  that  you  deliver  him  into  the  custody 
of  the  jailer  of  the  county  aforesaid.     By  order  of  the  court. 

Witness  my  hand  and  seal  of  said  Circuit  Court,  affixed  at  Dallas^ 
in  said  county,  this  tenth  day  of  March,  i899. 

(seal)  '  Calz'in  Clark,  County  Clerk. 

Form  No.  20660.^ 

(S.  Dak.  Stat,  (igor),  §  8730.) 
County  of  Hughes. 

The  State  of  South  Dakota  to  any  Sheriff,  Constable,  Marshal  or  Police- 
man in  this  State: 

John  Doe  having  been,  on  the  tenth  day  of  March,  a.  d.  \%99,  duly 
convicted,  in  the  Circuit  Court  of  the  county  of  Hughes,  of  the  crime 
of  {designating  it  generally);  you  are  therefore  commanded  forthwith 
to  arrest  the  above  named  John  Doe  and  bring  him  before  that  court 
for  judgment;  or,  if  the  court  has  adjourned  for  the  term,  you  are  to 
deliver  him  into  the  custody  of  the  sheriff  of  the  county  of  Hughes 
{as  the  case  may  be). 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  tenth 
day  of  March,  a.  D.  \W9. 

By  order  of  the  court. 

(seal)  Calvin  Clark^  Clerk. 

Form  No.  20661  .* 

(Utah  Rev.  Stat.  (1898;,  g  4910.) 
State  of  Utah,        ) 
County  of  Weber.  ) 

The  State  of  Utah  to  any  Sheriff,  Constable,  Marshal  or  Policeman 
in  this  State: 

John  Doe  having  been,  on  the  tenth  day  of  March,  a.  d.  \W9,  duly 
convicted  in  the  District  Court  of  the  county  of  Weber  of  the 
crime  of  {designating  it  generally),  you  are  therefore  commanded  forth- 
with to  arrest  the  above  named  John  Doe  and  bring  him  before  that 
court  for  judgment;  or,  if  the  court  has  adjourned  for  the  term,  that 
you  deliver  him  into  the  custody  of  the  sheriff  of  the  county  of 
Weber. 

Given  under  my  hand,  with  the  seal  of  said  county  affixed,  this 
tenth  day  of  March,  A.  D.  \W9. 

By  order  of  the  court. 

(seal)  Calvin  Clark,  Clerk. 

1.  South  Dakota.  —  Stat.  (1901),  §  2.  Utah.  —  Rev.  Stat.  (1898),  §  4909 
8727  et  seq.  et  seq. 

See  also,  generally,  supra,  note  i,  p.  See  also,  generally,  supra,  note  i,  p. 
849.  849. 
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20662.  WARRANTS  OF  ARREST.  20666. 

III.  RETURN  TO  WARRANT. 

1.  Defendant  Arrested, 

Form  No.  20662. 

(  Venue.") 

I  hereby  certify  that  I  received  the  within  warrant  on  the  tenth 
day  of  March,  a.  d.  18PP,  and  served  the  said  warrant  by  arresting 
the  within  named  John  Doe  and  bringing  him  into  court,  this  tenth 
day  of  March,  a.  d.  i2,99. 

John  Lynch,  Sheriff. 
(^Fees.) 

Form  No.  20663. 

I  certify  that  I  received  the  above  warrant  on  the  tenth  day  of 
March,  iS99,  and  served  the  same  by  arresting  the  above  named 
/ohn  Doe  thereon,  on  the  tenth  day  of  March,  iS99,  and  herewith 
bring  him  before  Abrahatu  Kent,  justice  of  the  peace,  this  tenth  day 
of  March,  i899,  as  commanded  in  the  above  warrant. 

John  Lynch, 
Constable  of  the  County  of  Alameda. 

Form  No.  20664. 
{Venue.') 

Executed  the  within  named  warrant  by  arresting  and  bringing  into 
court  the  within  named  John  Doe. 

Clyde  Cult,  Constable. 

Form  No.  20665. 

State  of  Colorado,    )  ^^     ^^  ^^^  Matter  of  the  Arrest  of  John  Doe. 
County  of  Dolores,  j  -' 

I,  Simon  Stevenson,  sheriff  of  the  county  of  Dolores  aforesaid,  do 
hereby  certify  that  this  warrant  came  into  my  hands  \h&  first  day  of 
January,  i857,  at  9:30  o'clock  in  the /(^r^noon,  and  I  now  return  it 
executed  by  bringing  John  Doe,  the  person  named  therein,  before 
John  Pomeroy,  a  justice  of  the  peace  in  and  for  said  county,  as 
directed. 

Witness  my  hand  \^\%  fifth  day  oi  January,  iS97. 

Simon  Stevenson,  Sheriff. 

Form  No.  20666. 

Hartford  County,  ss.  January  5th,  iS97. 

Then  and  there,  by  virtue  of  the  within  and  foregoing  complaint 
and  warrant,  I  arrested  the  body  of  the  within  na.med  John  Doe  and 
read  the  same  in  his  hearing,  and  have  him  here  in  court  before  John 
Pomeroy,  Esquire,  justice  of  the  peace  for  said  county,  in  said  town, 
for  examination;  and  I  duly  served  the  within  subpoena  on  the 
several  witnesses  named  therein  by  reading  the  same  in  the 
presence  and  hearing  of  each. 

Attest:  Clyde  Cult,  Constable. 
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20667.  WARRANTS  OF  ARREST.  20672. 

Form  No.  20667. 

Received  this  warrant  the  seventh  ddiy  oi  January,  iS97,  and  exe- 
cuted it  on  the  tivelfth  day  oi  January,  i897,  by  arresting  the  within 
named  John  Doe  and  having  him  now  before  the  court. 

Simon  Stevenson, 
Sheriff  of  De  Leon  Countv,  Florida. 
January  12th,  i897. 

Form  No.  20668 . 

(Precedent  in  Ray  v.  State,  15  Ga.  232.) 

I  have  executed  the  within  warrant  by  taking  the  body  of  the 
within  named  George  W.  Ray,  Junior,  a.n6.  have  him  before  William  S. 
Moore  and  David  M.  Bro7vn,  justices  of  the  peace  for  the  county  of 
Houston. 

W.  H.  Talton,  Deputy  Sheriff. 
February  8th,  iS53. 
Filed  in  office  February  8th,  i853. 

W.  H.  Clark,  Clerk. 

Form  No.  20669. 

{Venue  ^ 

I  hereby  certify  that  I  received  the  within  warrant  on  the  first 
day  of  January,  i897,  and  served  said  warrant  by  arresting  the 
within  named  John  Doe  and  bringing  him  into  court  X.\i\%  fijth  day  of 
January,  i897. 

Simon  Stevenson,  Sheriff. 
By  Daniel  Stevenson,  Deputy  Sheriff. 

Form  No.  20670. 
(  Venue. ) 

Executed  the  within  writ  by  arresting  the  within  Vidjoxtdi  John  Doe 
and  bringing  him  into  court  t\\\s,  fifth  ddiy  oi  January,  iS97,  before 
John  Pomeroy,  justice  of  the  peace. 
{Fees. ) 

Clyde  Cult,  Constable. 

Form  No.  20671. 

State  of  Iowa,  ) 

•  r    SS 

County  of  Harrison.  \ 

I  hereby  certify  and  return  that  the  within  warrant  cam^e  into  my 
hands  on  they?rj/day  oi  January,  i897,  and  that  by  virtue  thereof 
at  the  village  of  Logan,  in  the  county  aforesaid,  on  the  fifth  day  of 
January,  i897,  I  arrested  John  Doe,  the  defendant  within  named, 
and  now  have  him  in- this  court,  as  by  this  warrant  commanded. 

Simon  Stevenson,  Sheriff  of  said  County. 

Form  No.  20672. 
(  Venue. ) 

Received  this  vtr'xX.  January  1st,  \W7,  and  executed  the  sa.me  Janu- 
ary 5th,  iS97,  by  arresting  the  within  named  John  Doe  and  bringing 
him  before  the  within  named  police  judge. 

Cary  Morrison,  City  Marshal. 
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20673.  WARRANTS  OF  ARREST.  20678. 

Form  No.  20673. 

Suffolk^  ss.  Boston,  January  7th,  1 8P7. 

By  virtue  of  this  warrant  I  have  arrested  the  within  named  John 
Doe  and  now  have  him  before  the  court  for  examination.  I  have 
also  summoned  the  within  named  witnesses  to  attend  court,  as  within 
directed. 

Peter  Overton,  Police  Officer  of  Boston. 

Form  No.  20674. 
(  Venue  ^ 

By  virtue  of  this  warrant,  to  me  directed,  I  have  taken  the  within 
named  John  Doe,  whom  I  have  before  John  Pomeroy,  the  justice  of  the 
peace  within  named,  as  I  am  within  commanded. 
Dated  \)ci\%  first  day  oi  January,  iS97. 

Clyde  Cult,  Constable. 
Form  No.  20675. 
State  of  Minnesota,  \ 
County  of  Ramsey,   f 

I,  Simon  Stevenson,  sheriff  of  Ramsey  county,  hereby  certify  that 
this  warrant  came  into  my  hands  the  ^r^/ day  oi  January,  iS97,  at 
ten  o'clock  in  the /icr^noon,  and  I  now  return  it  executed  by  bringing 
John  Doe,  the  person  named,  heiore  John  Pomeroy,  justice  of  the 
peace  in  and  for  said  county,  as  directed. 

Witness  my  hand  this  fifth  day  oi  January,  i897. 

Simon  Stevenson, 
Sheriff  of  Ramsey  County  aforesaid. 

Form  No.  20676. 
State  of  Minnesota,  ) 
County  of  Ramsey,  >  ss. 
Village  of  Blank.      ) 

I  hereby  certify  that  by  virtue  of  the  within  warrant  I  have  arrested 
the  within  named  defendant  and  have  him  now  before  the  court,  in 
custody. 

Dated  Xlcvvs,  fifth  day  oi  January,  i897. 

Victor  Morrison,  Village  Marshal. 
(^Fees.) 

Form  No.  20677. 
State  of  Montana,      ] 
County  of  Missoula,  f 

I  hereby  certify  that  I  received  the  within  warrant  on  the  first  day 
oi  January,  iS97,  and  have  arrested  the  within  named  defendant  and 
have  his  body  now  in  court. 

Dated  this  fifth  day  oi  January,  i897. 

Clyde  Cult,  Constable. 
Form  No.  20678. 
Hillsborough,  ss. 

I  have  arrested  the  body  of  the  above  named  John  Doe  and  now 
have  him  before  Abraham  Kent,  justice  of  the  peace,  and  have  sum- 
moned said  Samuel  Short  and  William  West,  as  commanded. 

John  Lynch',  Constable  of  Town  of  Bennington. 
(JFees.^ 
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20679.  WARRANTS  OF  ARREST.  20684. 

Form  No.  20679. 


State  of  North  Dakota,  , 

'  ^  ss. 


^'  [  ss. 


County  of  Barnes.  \ 

I  hereby  certify  that  by  virtue  of  the  foregoing  warrant  I  have 
arrested  the  within  named  defendant  and  have  him  now  before  the 
.  court,  in  custody. 

Dated  this  tenth  day  of  March,  a.  d.  i8P9. 

John  Lynch,  Sheriff  of  Barnes  County,  N.  D. 

Form  No.  20680. 

State  of  Oregon,  ) 

County  of  Multnomah,  f 

I  hereby  certify  that  I  have  served  the  within  writ  by  arresting 
the  within  named  John  Doe,  defendant,  and  have  him  now  in  my  cus- 
tody in  this  court  this  first  day  oi  January,  i897. 

Beverley  Boston^  Constable. 

(^Fees.) 

Form  No.  20681 
State  of  South  Dakota, 
County  of  Hughes. 

I  hereby  certify  that  by  virtue  of  the  foregoing  warrant  I  have 
arrested  the  within  named  defendant  and  have  him  now  before  the 
•court,  in  custody. 

Dated  this  tenth  day  of  March,  a.  d.  i899. 

John  Lynch, 

(^Fees. )  Sheriff  of  Hughes  County,  South  Dakota. 

Form  No.  20682. 
{Venue  ^ 

I  hereby  certify  that  I  received  the  within  warrant  on  the  first 
day  of  January,  iS97,  and  served  the  said  warrant  by  arresting 
the  within  named  defendant,  John  Doe,  and  bringing  him  into  court 
this  tenth  day  oi  January,  iS97. 

Simon  Stevenson, 
Sheriff  of  the  County  aforesaid. 

Form  No.  20683. 
State  of  Utah,        \  ^^ 
County  of  Weber.  \ 

Ogden,  Utah,  January  5th,  i897. 
I  hereby  certify  that  I  have  served  this  warrant  by  arresting  the 
within   named  John  Doe,   defendant,    and   I  now  have   him    in    my 
•custody  for  examination. 

Samuel  Morrison,  Sheriff  of  Weber  County. 

Form  No.  20684. 

State  of  Vermont,  \  ^^ 

County  of  Windham.         ) 

At  Rockingham,  in  said  county,  on  this  tenth  day  of  March,  a.  d. 
18.95,  by  virtue  of  the  within  warrant,  I  arrested  the  body  of  the 
within  named  John  Doe,  read  the  same  in  his  hearing,  and  have  him 
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20684.  WARRANTS  OF  ARREST.  20689» 

here  in  court.     I  also  summoned    the  within  named  witnesses  to 
appear  at  the  time  and  place  within  mentioned. 

Attest ;  John  Lynch^  Deputy  Sheriff. 

{^Fees.^ 

Form  No.  20685. 
State  of  Vermont.  ) 

County  of  Chittenden.,         \     ' 

At  Burlington^  in  said  county  of  Chittenden^  on  \h\'s>  fifth  day  oi  Janu- 
ary, i897. 

By  virtue  of  this  warrant  I  arrested  the  body  of  the  within  named 
John  Doe,  after  having  read  the  same  in  his  hearing,  and  now  have 
his  body  here  in  court. 

Attest:  Feter  Overton,  Policeman. 

Form  No.  20686. 

State  of  Washington,  ) 
County  of  Xing.         \ 

I  hereby  certify  that  by  virtue  of  the  within  warrant  I  arrested  the 
within  named  deienda.nt,  John  Doe,  and  have  him  now  in  court. 
Dated  this  seventh  day  oi  January,  i897. 

Clyde  Cult,  Constable  of  the 
First  Precinct  of  King  County,  Washington. 

Form  No.  20687. 
(  Venue  ^ 

Received  this  warrant  on  the  first  dzy  oi  January,  i897,  at  P  o'clock 
in  the /(9r<?noon,  and  executed  the  sameby  arresting  the  within  named 
defendant,  yM«  Doe,  at  5:50  o'clock  in  thea//^rnoon,  on  the  fifth  day 
oi  January,  i897,  and  have  his  body  in  court,  as  within  I  am  com- 
manded. 

Samuel  Morrison,  United  States  Marshal. 
Per  Daniel  Morrison,  Deputy. 
This  tenth  day  oi  January,  i897. 

Form  No.  20688. 
(  Venue.") 

I  have  executed  the  within  warrant  by  arresting  yM«  Doe,  the 
defendant  therein  named,  and  taking  him  before  Ulysses  Comstocky 
United  States  Commissioner,  this  twelfth  day  oi  January,  \897. 

Samuel  Morrison,  U.  S.  Marshal. 
By  Daniel  Morrison,  Deputy. 


2.  Defendant  Not  Found. 

Form  No.  20689. 
(  Venue?) 

I  hereby  certify,  on  thS.^  fifth  day  oi  January,  \897,  that  I  cannot 
find  the  within  named  John  Doe  within  my  bailiwick. 

Cary  Morrison,  City  Marshal. 
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20690.  WARRANTS  OF  ARREST.  20691. 

Form  No.  20690.^ 

State  of  Kansas,  ) 
County  of  Linn.   ) 

I  hereby  certify  that  I  cannot  find  the  within  named  John  Docy 
defendant,  anywhere  within  my  county. 

Clyde  Culty  Constable. 

3.  Defendant  Arrested  and  Released  on  Giving  Bond. 

Form  No.  2  o  6  9 1  c 

(  Venue. ^ 

I  hereby  certify  that  I  received  the  within  warrant  the  first  day  of 
January^  i897,  at  ten  o'clock  in  the/(?r<?noon,  and  that  on  the  fi/t/i  day 
of  'January,  iS97,  at  t/iree  o'clock  in  the  afternoon,  I  executed  the  said 
warrant  by  arresting  Jo^n  Doe,  the  defendant  named  therein,  and 
hold  him  in  custody  under  said  warrant;  that  on  the  ?,2i\d  fifth  day 
of  January  he  entered  into  a  recognizance  for  his  appearance,  as 
required  by  law,  to  answer  to  the  charge  in  said  warrant  named, 
which  recognizance  is  herewith  returned. 

John  Lynch,  Sheriff. 


WARRANTY. 

See  the  titles  COVENANT,  vol.  5,  p.  862;  VENDOR  AND  PUR- 
CHASER, ante,  p.  706. 
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WASTE. 

I.  ACTION  FOR  WASTE  COMMITTED,  912. 

1.   Complaint^  Declaration  or  Petition,  912. 

a.  Against  One  of  Several  Copartners,  913. 

b.  By  Landlord  Against  Tenant,  914. 

c.  By  Mortgagee  Against  Mortgagor,  917. 

d.  By  Purchaser  at  Sheriff's  Sale,  917. 

€.  By  Redemptioner,  918.  ^ 

f.  By  Remainderman,  918. 

(i)  Against  Tenant  in  Dower  or  by  the  Curtesy,  918. 

(a)  In  General,  918. 

{F)  Per?nissive  Waste,  920. 
(2)  Against  Tenant  for  Life,  920. 

g.  And  for  Forfeiture  and  Eviction,  921. 

8.  Afiswer  or  Plea,  g22. 
3.   Judgment,  922. 

II.  PROCEEDINGS  TO  RESTRAIN  WASTE,  923. 
1.  Injunction,  923. 

a.  Bill,  Complaint  or  Petition,  923, 

b.  Order  Granting  Injunction,  933. 

c.  Attachment   Nisi  Awarded  for  Cutting  Down   Timber 

After  Injunction  to  Stay  Waste,  934. 

9.  Order  in  Cause,  934. 

a.  Affidavit,  934. 

(i)  In  General,  934. 

(2)  By  Purchaser  at  Execution  Sale,  935. 

b.  Order  to  Restrain  Waste,  936. 
8.    Writ  of  Estrepement,  936. 

a.  Petition  by  Owner  of  Premises  to  Stay  Waste,  936, 

b.  Affidavit  by  Plaintiff  in  Ejectment,  937. 

c.  Writ  of  Estrepement  in  Ejectment,  938. 

I.  ACTION  FOR  WASTE  COMMITTED. 
1.  Complaint,  Declaration  or  Petition.^ 

1.  Requisites  of  Complaint,  Declaration  An    allegation    that   the   plaintiff  is 

or  Petition,  Generally.  —  For  the  formal  entitled    to   the    immediate    estate   of 

parts  of   a  complaint,    declaration   or  inheritance  is  sufficient.     He  need  not 

petition  in  a  particular  jurisdiction  see  set  out  his  title  particularly.     Greenly 

the  titles  Complaints,  vol.  4,  p.  loig;  v.  Hall,  3  Harr.  (Del.)  9. 

Declarations,  vol.  6,  p.  244.  Where  the  plaintiff  alleges  the  charace 

Plaintiffs  Title.  —  How  the  plaintifif  ter  in  which  he  holds,  he  must  alleg- 

is  entitled  to  the  inheritance  must  be  it  truly,  whether  as   remainderman  or 

shown.      Shult  v.   Barker,  12  S.  &  R.  reversioner.     Greenly  v.  Hall,  3  Harr. 

(Pa.)  272.  (Del.)  9. 
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20692.  WASTE.  20692. 

a.  Against  One  of  Several  Copartners. 

Form  No.  20692. 

(Precedent  in  Waples  v.  Waples,  2  Harr.  (Del.)  281.)* 

[(^Commencement  as  in  Form  No.  6936. y\^ 
Sussex  county,  ss.  October  Term,  a.  d.  \%36. 

And  thereupon  the  said  Burton  W.  Waples,  James  W.  Waples  and 
Elizabeth  H.  Waples,  by  Charles  G.  Ridgely,  their  attorney,  and  the 
said  Ann  W.  Waples  and  Louisa  E.  Waples,  by  Ann  W.  Waples,  who 
is  admitted  by  the  court  here  to  prosecute  for  the  said  Ann  W.  and 
Louisa  E.,  who  are  infants  within  the  age  of  twenty-one  years,  as  the 
next  friend  of  the  said  Ann  W.  and  Louisa  E.,  complain  that  whereas 
heretofore,  to  wit,  on  the  2Jtih  day  of  April,  a.  d.  i^28,  at  Sussex 
county  aforesaid,  the  said  Woolsey  Waples,  the  father,  being  seised 
in  his  demesne  as  of  fee  of,  in  and  to  divers  tracts,  pieces  or  parcels 
of  lands,  tenements,  hereditaments  and  premises,  with  their  appur- 
tenances, situate,  lying  and  being  in  Sussex  county  aforesaid,  he,  the 
said  Woolsey  Waples,  the  father,  afterwards,  to  wit,  on  the  25th  day 
of  April,  in  the  year  last  aforesaid,  at  Sussex  county  aforesaid,  died, 
so  as  aforesaid,  seised  of,  in  and  to  the  said  lands,  tenements, 
hereditaments  and  premises,  with  the  appurtenances  as  aforesaid, 
intestate;  after  whose  death  the  said  lands,  tenements,  hereditaments 
and  premises,  with  the  appurtenances,  then  and  there  descended  and 
came  to  the  said  Burton  W.,  James  W.,  Elizabeth  H.,  Ann  W.,  Louisa 
E.  and  the  said  David H.,  and  a  certain  Charles  K.  Waples,  as  children 
of  the  said  Woolsey  Waples,  deceased,  in  fee  simple,  in  coparcenary; 
and  thereby  they,  the  said  Burton  W.,  James  W.,  Elizabeth  H.,  Ann  W, 
Louisa  E.,  David  H.  and  Charles  K.,  then  and  there  became  and 
were  seised  of  the  said  lands,  tenements,  hereditaments  and  premi- 
ses, with  their  appurtenances,  in  fee  simple  in  coparcenary;  and 
whereas  afterwards,  to  wit,  on  the  26th  day  of  April,  in  the  year  last 
aforesaid,  at  Sussex  county  aforesaid,  the  said  Charles  K.  Waples, 
being  so  seised  as  parcener  as  aforesaid,  of  his  undivided  share  of 
the  said  lands,  tenements,  hereditaments  and  premises,  with  their 
appurtenances,  to  wit,  of  the  one  undivided  seventh  part  thereof,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  Sussex  county 
aforesaid,  died  so  seised  as  aforesaid,  intestate,  leaving  to  survive 
him  no  child,  nor  lawful  issue  of  any  child,  whereupon  and  whereby, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the 

Tenancy  and  Injury.  —  It  is  sufficient  show  that  the  defendant  was  more  than 

to  aver  that  the  defendant  was  tenant  a   tenant  at  will,  a  tenant   at  will  not 

to  the  plaintiff  of  a  certain  property,  being     liable     for    permissive    waste, 

and  during  such    tenancy  wrongfully  Harnett  v.  Maitland,  16  M.  &  W.  257. 
damaged  the  property,  specifying  the        Setting  Out  Lease. —  It  is  unnecessary 

injury.     Rogers  v.  Coal    River  Boom,  to  set  out  in  the  declaration  the  lease 

etc.,  Co.,  41  W.  Va,  596.  or  the  provisions  thereof.     Rogers  v. 

Waste  Committed.  —  The  nature  and  Coal  River  Boom,  etc.,  Co.,  41  W.  Va. 

quantity   of  the  waste   done  must   be  596. 

specified.      Greene  v.    Cole,  2  Saund.         1.  Judgment   was   rendered   for   the 

236,  note  3.  plaintiff. 

Permissive  Waste.  — Where   the  dec-        2.  The  matter  to  be  supplied  within 

Jaration  is  for  permissive  waste,  it  must  [  ]  will  not  be  found  in  the  reported  case. 
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proper  share  of  him,  the  said  Charles  K.,  to  wit,  the  one  undivided 
seventh  part  of  the  said  lands,  tenements,  hereditaments  and  premises, 
with  the  appurtenances,  descended  and  came  to  the  said  Burton  IV., 
James  W.,  Elizabeth  H.,  Ann  W.,  Louisa  E.  and  David  H..,  in  fee  sim- 
ple, in  coparcenary,  they,  the  said  Burton  W.,  James  W.,  Elizabeth  H., 
Ann  JV.,  Louisa  E.  and  David  If .,  being  the  brothers  and  sisters  of 
the  said  Charles  K.,  of  the  whole  blood;  and  thereby  they,  the  said 
Burton  W.,  James  JV.,  Elizabeth  H.,  Ann  W.,  Louisa  E.  and  David  H., 
then  and  there  became  and  were  seised  of  the  said  lands,  tenements, 
hereditaments  and  premises,  with  their  appurtenances,  in  fee  simple, 
in   coparcenary;    and   the  said  Burton  lV.,Ja?nes  JV.,  Elizabeth  H., 
Ann  JV.,  Louisa  E.  and  David  H.,  being  so  seised  as  aforesaid  of  the 
said  lands,  tenements,  hereditaments  and  premises,  with  the  appur- 
tenances, situate,   lying  and   being  as  aforesaid,   in  Sussex  county 
aforesaid,  he,  the  said  David H.,  did  make  waste,  sale  and  destruction 
in  the  said  lands  and  premises,  with  their  appurtenances,  that  is  to- 
say,  by  felling,  cutting  down,  prostrating,  selling  and  burning,  and 
causing  and  procuring  to  be  felled,  cut  down,  prostrated,  sold  and 
burnt,  one  thousand  odtks,  each  of  them  of  the  price  of  t7vo  dollars;  one 
thousand  oXhtv  oaks,  each  of  them  of  the  price  of  one  dollar  dind  fifty 
cents;  one  thousand  hickories,  each  of  them  of  the  price  of  two  dol- 
lars; one  thousand  other  hickories,  each  of  them  of  the  price  of  one 
dollar  and  yf/Zy  cents;  one  thousand  gums,  each  of  them  of  the  price 
oi  fifty  cents;  one  thousand  msiples,  each  of  them  of  the  price  of  one 
dollar;  one  thousand  ashes,  each  of  them  of  the  price  of  ^;/^  dollar; 
one  thousa fid  chestnuts,  each   of  them  of  the  price  of  three  dollars; 
vne  thousand  pines,  each  of  them  of  the  price  of  five  dollars;   one 
thousand  other  pines,  each  of  them  of  the  price  oi  two  dollars;  one 
thousand  other   pines,   each    of   them   of   the    price   of  one  dollar; 
one  thousand  walnuts,  each  of  them  of  the  price  of  three  dollars,  and 
one  thousand  cedars,  each  of  them  of  the  price  oi  fifty  cents;   in  a 
certain  tract  of  woodland,  parcel  of  the  said  premises,  and  lately 
growing  promiscuously  here  and  there  within  the  limits  of  the  said 
woodland,    to    the  disinheriting   of  the  said  Burton  JV.,  James  JV., 
Elizabeth  H.,  Ann  JV.  and  Louisa  E.,  and  against  the  form   of  the 
statute  in  such  case  made  and  provided.     Wherefore  the  said  Burton 
W.,  James  JV.  and  Elizabeth  H.,  and  the  said  Ann  JV.  JVaples,  wha 
sues  as  aforesaid  for  the  said  Ann  JV.  and  Louisa  E.,  say  that  they, 
the  said  Burton  W.,  James  JV.,  Elizabeth  H.,  Ann  JV.  and  Louisa  E. 
are  injured,  and  have  damage  to  the  value  oi  five  thousand  doWars,. 
and  therefore  they  bring  suit,  etc. 

[(^Signature  of  attorney  as  in  Form  No.  6986^)^ 

b.  By  Landlord  Against  Tenant. 
Form  No.  20693.* 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  292.) 
(^Commencement  as  in  Form  No.  693 J^. ) 
For  that  whereas  the  said  Richard  Roe  before  and  at  the  time  of 

1.  The  matter  to  be  supplied  within        2.  See,  generally,  supra,  note  i,   p.. 
W  will  not  be  found  in  the  reported  case.     912. 
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the  committing  of  the  grievance  hereinafter  next  mentioned,  held 
and  enjoyed  a  certain  messuage  or  dwelHng-house  and  land,  with 
the  appurtenances,  situate  {describing  it),  as  tenant  thereof  to  the 
said  John  Doe,  that  is  to  say,  as  tenant  thereof  from  year  to  year  for 
so  long  time  as  the  said  John  Doe  and  Richard  Roe  should  respect- 
ively please,  to  wit,  at  {stating  placed  aforesaid.  Yet  the  said  Richard 
Roe  contriving  and  wrongfully  and  unjustly  intending  to  injure,  preju- 
dice and  aggrieve  the  ssd^  John  Doe  in  his  reversionary  estate  and 
interest  of  and  in  the  said  messuage  or  dwelling-house  and  land,  with 
the  appurtenances,  whilst  the  same  so  were  in  the  possession  of  the 
said  Richard  Roe  as  tenant  thereof  to  the  said  John  Doe  as  aforesaid, 
to  wit,  on  {stating  time),  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  this  bill,  at  {stating place)  afore- 
said, wrongfully  and  unjustly  felled,  cut  down  and  prostrated,  and 
caused  and  procured  to  be  felled,  cut  down  and  prostrated,  divers 
trees,  to  wit,  100  oaks,  100  elms,  100  apple  trees,  100  walnut  trees 
and  100  other  trees  of  the  s2l\(1  John  Doe,  of  great  value,  to  wit,  of  the 
value  of  £200,  then  standing,  growing  and  being  in  and  upon  the  said 
land,  and  took  and  carried  away  the  same  and  converted  and  dis- 
px)sed  thereof  to  his  own  use.  Whereby  the  said  John  Doe  hath  been 
and  still  is  greatly  injured,  prejudiced  and  aggrieved  in  his  reversion- 
ary estate  and  interest  of  and  in  the  said  messuage  or  dwelling-house 
and  land,  with  the  appurtenances,  to  wit,  at  {stating  place)  aforesaid. 
{Add  a  count  in  trover^ 

Form  No.  2 0694. < 

(l  Humph.  Prec,  p.  89.) 

{Caption  of  the  term  writ  is  returnable.) 

Seneca  county,  to  wit:  John  Doe  was  summoned  to  answer  Richard 
Roeol  a  plea  whereof  he  has  committed  waste  {Here pursue  the  descrip- 
tion in  the  writ),  and  hereupon  the  sdd6.  Richard  Roe,  by  Samuel  Short, 
his  attorney,  complains  for  that  whereas  the  s&xd.  John  Doe,  before 
and  at  the  time  of  the  committing  the  grievances  next  hereinafter 
mentioned,  held  and  enjoyed  the  said  above  mentioned  dwellmg- 
house,  farm  and  garden,  with  the  appurtenances,  as  tenant  thereof 
to  him,  the  said  Richard  Roe,  under  and  by  virtue  of  a  certain  demise 
{or  other  instrument)  to  him,  the  said  John  Doe,  thereof  made  by  the 
said  Richard  Roe  (he,  the  said  Richard  Roe,  being  then  and  yet  seised  in 
fee  thereof)  and  which  said  estate  of  the  said  John  Doe,  by  virtue  of 
the  said  demise,  was  for  the  term  oi  {state  the  time).  Yet  the  said 
John  Doe  contriving  and  wrongfully  and  unjustly  intending  to  injure, 
prejudice  and  aggrieve  him,  the  said  Richard  Roe,  in  his  reversionary 
interest  and  estate  in  and  to  the  said  dwelling-house,  farm  and  gar- 
den, with  the  appurtenances,  while  the  same  were  in  the  possession 
of  the  said/^>^«  Doe  as  tenant  thereof  to  the  said  Richard  Roe  under 
and  by  virtue  of  the  said  demise  to  the  said  John  Doe,  as  hereinbe- 
fore mentioned,  to  wit,  on  {stating  time),  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  this  suit,  at 
{stating place),  divers  trees,  to  wit,  one  hundred  beech  trees,  one  hun- 

1.  See,  generally,  supra,  note  i,  p.  912. 
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dred  ma.^\t  trees,  etc.,  of  great  value,  to  wit,  of  the  value  of  one  thou- 
sand dollars,  standing,  growing  and  being  upon  the  said  farm,  and 
took  and  carried  away  the  same  and  converted  and  disposed  thereof 
to  his  own  use.  {Other  acts  of  waste  may  be  averred^  such  as  removing 
tnanure  or  over  cropping.,  etc.)  By  means  of  which  said  several  griev- 
ances the  ssi'id /Richard  J^oe  was  and  is  greatly  injured  in  his  said 
reversionary  estate  and  interest  in  the  said  described  premises  with 
the  appurtenances,  and  hath  sustained  damage  to  the  amount  of  two 
thousand  dollars,  and  therefore  he  brings  suit,  etc. 

Jeremiah  Mason,  Attorney. 

Form  No.  20695.' 

(Conn.  Prac.  Act,  p.  184,  No.  324.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  April  1st,  iS76,  the  plaintiff  was,  and  ever  since  has  been, 
the  owner  in  fee  of  a  certain  piece  of  land  in  Haddam,  bounded 
north  by  highway,  east  and  south  by  land  oi  John  Doe,  and  west 
by  land  of  Richard  Roe. 

2.  The  plaintiff,  by  a  lease,  of  which  Exhibit  A,  hereto  annexed,  is  a 
copy,  let  said  land  to  the  defendant  for  six  years  from  said  day,  and 
the  defendant  entered  upon  said  land  at  the  commencement  of  said 
term  and  has  ever  since  occupied  the  same  under  the  lease. 

3.  On  November  1st,  iS76,  and  on  other  days  thereafter,  and  before 
this  action,  the  defendant,  without  authority  on  said  premises,  cut 
down  f/tj  beech  trees,  and  dug  up  one  thousand  y ax d%  of  soil,  and 
carried  said  trees  and  soil  away. 

4.  The  plaintiff  was  thereby  injured  in  his  reversionary  estate  in 
the  premises. 

The  plaintiff  claims  %500  damages. 
{Concluding  as  in  Form  No.  5912.) 

Form  No.  206 9 6. > 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court:  * 

I.  That  the  plaintiff,  before  and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  was  and  still  is  the  owner  in 
fee  simple  of  the  following  described  lands  {description  of  premises). 

II.  That  at  the  time  of  the  committing  of  said  grievances  the  defend- 
ant held  and  enjoyed  the  said  premises  as  tenant  thereof  to  the 
plaintiff,  under  and  by  virtue  of  a  demise  to  the  defendant,  made  by 
the  plaintiff,  for  {stating  time  of  lease). 

III.  That  the  defendant,  with  intent  to  injure  the  plaintiff  in  his 
reversionary  interest  therein,  on  the  tenth  day  of  March,  \W9, 
and  other  days  thereafter,  and  before  this  action,  without  authority, 
cut  down  and  carried  away  therefrom  one  thousand  beech  trees  and 
one  thousand  chestnut  trees,  of  the  value  of  tivo  thousand  dollars. 

IV.  That  during  the  same  time  he  likewise  dug  up  and  carried 

1.  See,  generally,  supra,  note  i,  p.  912. 
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away  one  thousand  cubic  yards  of  soil  and  herbage,  of  the  value  of 
one  thousand  dollars,  and  converted  all  the  same  to  his  own  use. 

V.  That  during  the  same  time  he  likewise  wrongfully  (or  negli- 
gently^ set  fire  to  and  destroyed  the  said  building  upon  the  premises, 
and  constituting  a  part  of  the  realty,  and  wholly  destroyed  the 
same. 

VI.  That  the  plaintiff  was  thereby  injured  in  his  reversionary 
estate  in  the  premises  to  the  amount  oi  Jive  thousand  doWaxs. 

Wherefore,  {concluding  as  in  Form  No.  5926,  demanding  judgment 
for  treble  the  amount  of  injury). 

e.  By  Mortgagee  Against  Mortgagor. 

Form  No.  20697. 
(Precedent  in  Byrom  v.  Chapin,  113  Mass.  308.)' 

\(jCommencement  as  in  Form  No.  69Jf2.y^ 

And  the  plaintiff  says  that  one  George  L.  Allen,  being  the  owner  of 
a  certain  parcel  of  land  with  the  dwelling-house  thereon,  situate  on 
the  northerly  side  of  Tremont  street  in  ^di\d  Lawrence,  on  the^r.y/day 
of  April,  iS69,  mortgaged  the  same  to  one  EbenL.  Chapman,  to  secure 
the  payment  oi  three  thousand  diO\\2iX'&,\n  three  y^zx^  from  said  date, 
with  interest  thereon;  and  afterwards,  to  wit,  on  the  7th  day  oi  May, 
i870,  said  Allen  conveyed  by  mortgage  deed  the  same  premises  to 
plaintiff,  subject  to  said  ^rj/ mentioned  mortgage,  to  secure  the  pay- 
ment of  twenty-three  hundred  dollars  with  interest  thereon,  said  sum 
of  money  being  then  and  there  loaned  and  advanced  by  said  plaintiff 
to  said  Allen.  And  the  said  defendants  afterward  and  while  the 
plaintiff's  mortgage  remained  unpaid  in  any  part,  without  right, 
entered  said  dwelling-house  and  tore  up,  injured  and  destroyed  the 
floor,  walls,  ceilings  and  other  inside  finish  of  said  dwelling-house, 
and  tore  out,  took  and  carried  away  the  water  fixtures,  water  pipe 
and  other  water  and  bathing  fixtures,  as  also  the  gas  fixtures,  all  in 
said  dwelling-house,  and  attached  thereto  and  part  and  parcel  thereof; 
whereby  the  plaintiff's  said  security  for  his  said  loan  and  advance- 
ment of  money  as  aforesaid  was  greatly  lessened  and  impaired  and 
destroyed. 

^{Signature  as  in  Form  No.  694^.)]^ 

d.  By  Purehasep  at  SherilTs  Sale. 

Form  No.  20698.^ 

(Commencing  as  in  Form  No.  20696,  and  continuing  down  to  *.) 

I.   That  on  the  tenth  day  of  March,  i899,  the  premises  hereinafter 

described  were  then   owned  in  fee  simple  by  one  William  Doe,  but 

were  subject  to  the  lien  of  a  judgment  theretofore  recovered  hy  John 

Doe  against  William  Doe  recovered  in  (stating  court),  and  docketed 

1.  It  was  held  that  the  plaintiff  was  []  will  not  be  found  in  the  reported  case, 
entitled  to  recover.  3.  See,   generally,  supra,  note  r,   p. 

2.  The  matter  to  be  supplied  within     912. 
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in  said  county;  that  on  {stating  titne),  the  sheriff  of  said  county,  by  vir- 
tue of  an  execution  issued  on  said  judgment,  sold  the  said  premises, 
which  are  bounded  and  described  as  follows:  {Here  describe  the  premi- 
ses^.* 

II.  That  at  such  sale  the  plaintiff  became  the  purchaser,  and  the 
sheriff  executed  and  delivered  to  him  a  certificate  of  the  sale,  and 
subsequently  and  on  the  tenth  day  of  June,  iS99,  and  before  this  action, 
executed  and  delivered  to  the  plaintiff  a  deed  of  the  premises  pur- 
suant to  the  sale,  and  the  plaintiff  paid  the  purchase  money  therefor. 

III.  Thatf  intermediate  the  sale  and  the  delivery  of  the  deed,  the 
defendant  was  in  possession  and  did  (or  the  said  Samuel  Short  was  iti 
possession,  and  the  defendant,  with  his  consent),  cut  and  carry  from  the 
land  one  thousand  pine  trees  {continuing  as  in  Form  No.  2010Jf.  to  *). 

Wherefore,  {concluding  as  in  Form  No.  5926,  demanding  judgment 
for  treble  the  amount  of  injury). 

e.  By  Redemptioner. 

Form  No.  20699.' 

(^Commencing  as  in  Form  No.  20698,  and  continuing  do7vn  to  *.) 

II.  That  at  such  sale  the  defendant  became  the  purchaser,  and 
the  sheriff  executed  and  delivered  to  him  a  certificate  of  the  sale. 

III.  That  afterwards,  and  before  the  expiration  oi  fifteen  months, 
the  plaintiff,  by  virtue  of  a  judgment  theretofore  recovered  by  him 
3ig2i\nstsa.\d  Fichard Roe,  which  judgment  was  a  lien  on  the  premises, 
duly  redeemed  the  same  from  said  sale  by  paying  the  necessary 
amount  therefor;  and  thereafter,  and  on  the  tenth  day  oi  June,  iS99, 
and  before  this  action,  the  sheriff  executed  and  delivered  to  the 
plaintiff  a  deed  of  the  premises  pursuant  to  said  sale  and  redemption. 

IV.  That  {concluding  as  in  Form  No.  20698,  from  f ). 

f.  By  Remainderman. 

(1)  Against  Tenant  in  Dower  or  bv  the  Curtesy. 
{a)  In  General. 

Form  No.  20700.' 

(2  Rev.  Swift's  Dig.,  p.  556.) 

{Title  of  court.) 

John  Doe  complains  of  Richard  Roe  of  a  plea  of  trespass  on  the 
case  for  that  the  defendant,  before  and  at  the  time  of  committing 
the  grievance  hereinafter  mentioned,  held  and  owned  a  certain 
dwelling-house  and  land,  with  the  appurtenances,  situate  in  the  town 
of  {naming  it),  in  the  county  of  {naming  it),  bounded  and  described 
as  follows,  to  wit,  {describing  it),  which  house  and  land  the  defendant 
held  and  occupied  during  all  that  time,  as  tenant  in  dower  (or  as 
ienant  by  the  curtesy  ox  for  years  or  for  life  during  the  life  of  the  said 

1.  See,  generally,  supra,  note  i,  p.  912. 
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Richard  Roe),  and  the  reversion  thereof  belonged  to  the  plaintiff  in 
fee;  yet  the  defendant,  contriving  and  wrongfully  intending  to  injure, 
prejudice  and  aggrieve  the  plaintiff  in  his  reversionary  interest  and 
estate  in  said  dwelling-house  and  land,  with  the  appurtenances, 
whilst  the  same  was  so  in  the  possession  of  the  defendant,  as  tenant 
in  dower  (or  tenant  by  the  curtesy,  etc.),  on  the  {stating  time),  and  on 
divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  this  suit,*  wrongfully  and  unjustly  felled,  cut  down  and 
prostrated  divers  trees,  to  wit,  one  hundred  oaks,  one  hundred  elms, 
one  hu?idred  apple  trees,  fifty  walnut  trees,  and  other  trees  of  the 
plaintiff,  of  the  value  of  two  thousand  dollars,  then  standing  and 
growing  and  being  upon  said  land,  and  took  and  carried  away 
the  same,  and  converted  and  disposed  thereof  to  her  own  use, 
whereby  the  plaintiff  has  been,  and  still  is,  greatly  injured,  preju- 
diced and  aggrieved  in  his  reversionary  estate  and  interest  in  said 
dwelling-house  and  land,  with  the  appurtenances,  to  his  damage 
two  thousand  dollars,  wherefore  he  brings  his  suit. 

{Signature  of  attorney. ) 

Form  No.  20701.' 
(2  Rev.  Swift's  Dig.,  p.  556.) 

{Commencing  as  in  Form  No.  20700,  and  continuing  down  to  *)  wrong- 
fully and  unjustly,  and  without  the  license  and  against  the  will  of  the 
plaintiff,  pulled  down,  took  down  and  prostrated,  and  caused  and 
procured  to  be  pulled  down,  ttuo  glass  windows  and  twenty  square 
feet  of  glass  fixed  in  lead,  belonging  to  said  dwelling  house,  affixed 
thereto,  and  parcel  thereof,  belonging  to  the  plaintiff,  of  the  value  of 
7f/7>' dollars,  and  wrongfully  and  unjustly  carried  away  and  caused  to 
be  carried  away  the  same,  and  converted  and  disposed  thereof  to  his 
own  use,  whereby  {concluding  as  in  Form  No.  20700). 

Form  No.  20702.' 

{Commencing  as  in  Form  No.  20696,  and  continuing  down  to  *.) 

I.  That  one  William  Doe  was  in  his  life-time  seised  in  fee  simple  of 
lands  in  Suffolk  county,  of  which  the  following  described  premises 
are  a  part. 

II.  That  on  the  tenth  day  of  March,  iS97,  being  so  seised,  he  died 
intestate,  leaving  the  defendant,  fane  Doe,  his  widow. 

III.  That  the  defendant, /a«<f  Doe,  thereafter  entered  on  and  was 
possessed  as  her  dower  during  her  life  of  one-third  part  of  said  lands, 
to  wit,  the  following  described  premises:  {description  of  premises). 

IV.  That  the  defendant,  Jane  Doe,  afterwards  intermarried  with 
the  defendant,  John  Doe,  who  entered  and  was  possessed  thereof  in 
her  right. 

V.  That  the  plaintiffs  were  left  by  the  said  William  Doe,  his  only 
<;hildren  and  heirs;  and  as  such  were,  at  the  time  of  the  committing 
^f  the  grievances  hereinafter  mentioned,  and  still  are,  entitled  to 
the  reversion  in  the  above  described  premises. 

VI.  That  {concluding  as  in  Form  No.  20698,  from  f ). 

1.  See,  generally,  supra,  note  i,  p.  912. 
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(J?)  Permissive  Waste. 

Form  No.  20703.' 

(2  Rev.  Swift's  Dig.,  p.  557.) 

(Commencing  as  in  Form  No.  20700,  and  continuing  down  to  *)  wrong- 
fully and  injuriously  permitted  and  suffered  the  said  dwelling-house, 
stables,  barns  and  out-houses  to  be  prostrate  and  fallen  down,  and 
in  great  decay  in  the  timber,  doors,  wainscots,  windows,  window 
shutters,  floors,  joists,  beams  and  rafters  thereof  for  want  of  need- 
ful and  necessary  repairing  thereof,  although  it  was  the  duty  of  the 
defendant  to  keep  said  premises  in  good  repair,  whereby  {concluding 
as  in  Form  No.  20700). 

(2)  Against  Tenant  for  Life. 

Form  No.  20704.' 

(^Commencing  as  in  Forjn  No.  20696,  and  continuing  down  to  *.) 

I.  That  at  the  time  of  his  death  one  William  Doe^zs  seised  in  fee 
simple  of  the  following  described  premises,  to  wit:  (describing  the- 
premises). 

II.  That  the  said  William  Doe,  in  his  life-time,  made  and  published 
his  last  will  and  testament,  whereby  he  devised  the  said  lands  to  the 
defendant  herein  for  the  term  of  defendant's  life  and  afterwards  to 
plaintiff  in  fee. 

III.  That  on  the  tenth  day  oi  June,  i897,  at  Huntington,  in  the 
county  of  Suffolk  and  state  of  New  York,  the  said  William  Doe  died;, 
that  afterwards  the  aforesaid  will  of  the  said  William  Doe  was  duly 
admitted  to  probate  by  the  surrogate  of  said  county  of  Suffolk. 

IV.  That  the  defendant  herein  entered  into  possession  of  the  said, 
premises  under  the  said  will.* 

V.  That  (continue  as  in  Form  No.  20698,  from  f). 

Form  No.  20705.' 

(Robinson's  Forms,  p.  200.) 

(Title  of  court.) 

Julia  Doe,  an  infant  under  the  age  of  21  years,  only  child  and  heir 
oi  John  Doe,  deceased,  hy  Jane  Doe,  her  next  friend,  complains  of 
.Richard  Roe  of  a  plea  of  this,  to  wit,  that,  by  the  laws  of  this  com- 
monwealth, tenant  for  term  of  life  cannot  lawfully  commit  waste, 
during  his  or  her  estate,  of  the  houses,  woods,  or  any  other  thing 
belonging  to  the  tenement  held  by  him  or  her,  without  special  license 
in  writing  so  to  do;  and  a  certain  tenement  of  160  acres  of  land,  10 
acres  of,  pasture  and  60  acres  of  wood,  situate,  lying  and  being  in 
the  county  aforesaid,  was,  by  Williajn  Doe,  the  elder,  late  of  the  said 
county,  deceased,  by  his  last  will  and  testament,  bearing  date  the 
fifth  day  of  June,  1782,  and  duly  proved  and  recorded,  devised  to 
the  said  Richard  Roe  during  his  life,  and  after  his  death  to  John  Doe 
aforesaid,  and  his  heirs  forever,  by  virtue  of  which  devise  the  said 

1.  See,  generally,  supra,  note  i,  p.  912. 
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Richard  Roe,  after  the  death  of  the  said  William  Doe,  entered  upon 
and  took  possession  of  the  said  premises,  and  still  is  possessed 
thereof,  and  the  aforesaid  John  Doe,  who  was  living  at  the  death  of 
the  said  William  Doe,  was,  by  virtue  of  the  said  devise  to  him  as 
aforesaid,  during  his  life,  seised  thereof  as  tenant  in  fee  simple  in 
remainder,  and  being  so  thereof  seised  at  the  time  of  his  death, 
died  intestate,  leaving  the  plaintiff  his  only  child  and  heir,  who 
thereupon  became  seised,  as  tenant  in  fee  simple  in  remainder,  of 
all  and  singular  the  premises  aforesaid,  and  ever  since  has  continued 
seised  of  the  same;  and  the  said  Richard  Roe  being  so  possessed  as 
aforesaid  of  the  premises  for  the  term  of  his  life,  he,  the  said  Richard 
Roe,  on  \.\\t  first  day  oi  January,  1785,  and  at  divers  days  and  times 
since,  at  the  county  of  Lee  aforesaid,  did  commit  waste  of  the  same, 
that  is  to  say,  5,000  pine  timber  trees,  10,000  oak  timber  trees  and 
2,000  poplar  trees,  which  were  growing  on  the  said  premises,  of  the 
price  of  2  dollars  for  each  tree,  did  cut  down,  sell  and  carry  away, 
and  20,000  other  oak  timber  trees,  in  the  wood  aforesaid  here  and 
there  growing,  and  on  the  premises  aforesaid  standing,  of  the  price 
of  2  dollars  each,  did  wantonly,  needlessly  and  wastefully  cut  down 
and  destroy,  to  the  disinheriting  of  the  said  plaintiff.  Whereby  the 
said  plaintiff  is  injured  and  hath  sustained  damage  to  the  value  of 
$2,000;  and  therefore  she  brings  suit,  etc.  And  she  also  brings  here 
into  court  the  last  will  and  testament  of  the  aforesaid  William  Doe, 
deceased,  with  the  probate  thereof. 

Jeremiah  Mason,  P.  Q. 


g.  And  for  Forfeiture  and  Eviction. 

Form  No.  20706.' 

{Commencing  as  in  Form  No.  20696,  and  continuing  down  to  *. ) 

V.  That  on  the  tenth  day  oi  June,  iS99,  the  defendant  committed 
great  waste  on  the  said  land,  cutting  down  one  thousand  apple  trees 
{or  otherwise  specify  the  acts  of  waste),  of  the  value  of  one  thousand 
dollars. 

VI.  That  the  injury  thereby  done  to  the  said  property  is  more 
than  equal  to  and  is  one  thousand  dollars  in  excess  of  the  value  of  the 
defendant's  unexpired  term. 

VII.  The  said  waste  was  committed  in  malice. 
Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  estate  of  the  defendant  in  the  said  property  be 
forfeited; 

2.  That  he  be  evicted  therefrom; 

3.  For  three  thousand  dollars  damages,  and  for  the  costs  of  this 
action. 

{Signature  and  verification  as  in  Form  No.  5926.) 

1.  See,  generally,  supra,  note  i,  p.  912. 
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2.  Answer  or  Plea. 

Form  No.  20707. 

(Conn.  Prac.  Act,  p.  232,  No.  442.) 

{Commencement  as  in  Form  No.  17873.') 

1.  Paragraph  fourth  is  denied. 

2.  The  defendant  has  detached  six  of  said  basins  and  washstands, 
but  it  was  simply  because  they  were  leaky,  and  in  order  to  make  the 
necessary  repairs,  which  are  now  in  progress,  and  he  intends  to 
replace  them  as  soon  as  the  repairs  are  completed. 

(Concluding  as  in  Form  No.  1787S.) 

Form  No.  20708. 

(i  Humph.  Prec,  p.  89.) 
(  Title  of  cause.") 

And  the  said  defendant,  by  Oliver  Ellsworth^  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  he  is 
not  guilty  of  the  premises  above  laid  to  his  charge  in  the  manner 
and  form  as  the  said  plaintiff  hath  above  thereof  complained  against 
him,  and  thereof  he  puts  himself  on  the  country. 

Oliver  Ellsworth,  Atty.  for  Deft. 

Form  No.  20709. 

(Precedent  in  Page  v.  Davidson,  22  III.  113.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  15219.) 
(First  and  second  pleas. )^^ 

3.  And  the  said  defendant  comes,  etc.,  and  says  that  the  said 
Elijah  Davidson,  executor  of  the  estate  of  Richard  H.  Ragland, 
deceased,  was  not,  at  the  time  of  said  several  supposed  grievances 
set  out  in  the  first  six  counts  of  the  plaintiff's  declaration,  seised 
of  a  reversionary  interest  in  and  to  the  land  described  in  said  counts 
of  said  declaration,  as  is  averred  in  said  declaration,  and  of  this  he 
puts  himself  on  the  country. 

4.  And  for  further  plea,  etc.,  because  he  says  that  the  said  tract 
of  land,  described  in  said  plaintiff's  declaration,  at  the  time  when, 
etc.,  was  the  close,  soil  and  freehold  of  the  said  defendant,  wherefore 
the  said  several  supposed  grievances  in  the  first  six  counts  in  plain- 
tiff's declaration  were  committed  by  defendant,  as  he  lawfully 
might,  etc.     And  this  {(concluding  as  in  Form  No.  16216).]^ 

3.  Judgement. 

Form  No.  20710. 

/Precedent  in  Waples  v.  Waples,  2  Harr.  (Del.)  288.) 

And  now,  to  wit,  this  17th  day  of  October,  a.  d.  i857,  the  said 
Burton  W.  Waples  and  others,  (naming  them),  pray  judgment  against 
the  said  David  H.  Waples,  the  defendant  in  this  cause,  in  and  upon 

1.  This  plea  was  held  sufficient.  [  ]   will  not  be  found  in   the  reported 

2.  The  matter  to  be  supplied  within     case. 
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the  verdict  by  the  jurors  aforesaid,  of  the  place  wasted  as  above 
found  by  the  jurors  aforesaid,  and  double  the  damages  as  found  by 
the  jurors  aforesaid,  on  occasion  of  the  said  waste,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided;  it  is  therefore 
considered,  ordered  and  adjudged  by  the  said  court  that  the  said 
Burton  IV.  JVap/es  and  others,  {naming  theiti),  do  recover  of  and  from 
the  said  David  H.  Waples  the  place  wasted  as  aforesaid,  found  by  the 
jurors  aforesaid,  and  also  the  sum  of  eighty-four  dollars,  being  double 
the  damages  as  found  by  the  jurors  aforesaid,  with  six  cents  costs 
besides  the  costs  expended. 

Form  No.  2  o  7 1 1 . 

(Robinson's  F.,  p.  203.) 

/(  Title  of  court  and  cause. ^ 

This  day  came  as  well    the   plaintiff  by  her  next    friend  as  the 

.defendant  by  her  attorney,  and  thereupon  came  a  jury,  to  wit, 
{naming  them),  who  being  elected,  tried  and  sworn  the  truth  to  speak 
upon  the  issue  joined,  upon  their  oath  do  say  that  the  defendant, 
during  her  estate,  has  committed  waste  of  the  timber  trees  belonging 
to  three  acres  of  land,  parcel  of  the  tenement  in  the  declaration 
mentioned,  which  three  acres  are  bounded  as  follows,  that  is  to  say: 

.{describing  the  parcel  as  in  the  verdict),  and  that  she  has  committed  no 
waste  of  anything  belonging  to  the  residue  of  the  said  tenement; 
and  farther  the  said  jurors  upon  their  oath  do  say  that  the  damages 

.of  the  plaintiff,  by  occasion  of  the  waste  on  the  said  three  acres  of 
land,  are  '^00,  and  the  waste  on  the  same  is  accordingly  assessed 
by  them  at  that  amount.  Therefore  it  is  considered  by  the  court 
that  the  plaintiff  recover  against  the  defendant  her  seisin  of  the  three 
acres  of  land  so  wasted  as  aforesaid,  together  with  $1500,  as  a 
recompense  for  her  injury,  being  three  times  the  amount  at  which 
the  waste  is  assessed.  And  the  said  defendant  in  mercy,  etc.  And 
a  writ  is  awarded  the  plaintiff  to  cause  her  to  have  her  full  seisin  of 
the  said  three  acres  of  land  so  wasted  as  aforesaid. 

II.  PROCEEDINGS  TO  RESTRAIN  WASTE. 

1.  Injunction. 

a.  Bill,  Complaint  or  Petition.* 

1.  Beqaisites  of  Bill,  Complaint  or  Peti-  97  Mich.  326;  Meadow  Valley  Min.  Co 

tion,  Generally.  —  For  the  formal   parts  v.  Dodds.  6  Nev.  261. 
of  a  bill,  complaint  or  petition  in  a  par-        Plaintiff's    Interest    and    Title.  —  The 

ticular  jurisdiction  see  the  titles  Bills  bill  or  complaint  should  show  an  inter- 

iN  Equity,  vol.  3,  p.  417;  Co-MPLAInts,  est  or  title  in  the  plaintiff  which  the  court 

vol.  4,  p.  1019.  will  feel  bound  to  protect.     Falls  Vil- 

The  matters   relied  upon  for  the  in-  lage  Water  Power  Co.   v.  Tibbetts,  31 

junction  must  be  alleged  and  the  plead-  Conn.    165;    Gainus    v.    Bowman,     10 

ing  must  disclose  a  meritorious  case.  Heisk.  (Tenn.)  600;  Walker  v.  Fox,  85 

Lyon  V.   Hunt,   11  Ala.  295;  Falls  Vil-  Tenn.  154. 

lage  Water   Power  Co.  v.  Tibbetts,  31         Statement    of    Facts.  —  The    plaintiff 

Conn.   165;    Downing  v.   Palmateer,   i  must  set  out  all  the  facts  and  circum- 

-T.  B.   Mon.  (Ky.)  64;  Webster  v.  Peet,  stances  on  which  he  bases  his  claim 
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Form  No.  20712.' 
(Curt.  Eq.  Prec,  p.  102.) 

(^Address  as  in  usual  form. ) 

Humbly  complaining,  showeth  unto  your  honors  your  orator,  John 
Doe,  of  {stating place).  That  your  orator,  before  and  at  the  time  of 
making  the  indenture  hereinafter  mentioned,  was  seised  in  his 
demesne  as  of  fee,  of  and  in  certain  tenements,  with  the  appur- 
tenances, situate  at  {stating place),  in  the  county  of  Kent,  hereinafter 
particularly  described;  and  being  so  seised,  by  a  certain  indenture, 
bearing  date  the  tenth  day  oi  June,  in  the  year  i8i6),  and  made 
between  your  orator  of  the  one  part,  di^Ca  Richard  Roe,  of  {stating 
place),  (the  defendant  hereinafter  7iamed)  of  the  other  part,  your  orator 
did  demise,  lease,  set  and  to  farm  let  unto  the  said  Richard  Roe,  his 
executors,  administrators  and  assigns,  all  {Here  describe  from  the 
lease  the  subject  of  the  demise).  To  hold  the  same,  with  the  appur- 
tenances, unto  the  said  Richard  Roe,  his  executors,  administrators 
and  assigns,  from  \\v&  first  day  of  June,  then  last  past,  for  the  term 
of  twenty  years  thence  next  ensuing,  at  the  yearly  rent  of  £500;  and 
the  said  Richard  Roe  did  thereby  for  himself,  his  executors,  adminis- 
trators and  assigns,  covenant,  promise  and  agree  with  your  orator, 
his  heirs  and  assigns,  that  he,  the  said  Richard  Roe,  his  executors, 
administrators  or  assigns,  would,  during  the  same  term,  keep  the 
said  premises  in  good  repair,  and  manage  and  cultivate  the  said  farm 
and  lands  in  a  proper,  husband-like  manner,  according  to  the  custom 
of  the  country,  as  by  the  said  indenture  of  lease,  reference  being 
thereunto  had,  will  more  fully  appear.  And  your  orator  further 
showeth  unto  your  honors  that  the  said  Richard  Roe,  under  and  by 
virtue  of  the  said  indenture,  entered  upon  the  said  demised  premises, 
with  the  appurtenances,  and  became  and  was  possessed  thereof  for 
the  said  term  so  to  him  granted  thereof  by  your  orator  as  aforesaid. 
And  your  orator  further  showeth  unto  your  honors  that,  at  the  time 
the  said  Richard  Roe  entered  upon  the  said  premises,  the  same  were 
in  good  repair  and  condition,  and  your  orator  hoped  the  said  Richard 
Roe  would  so  have  kept  the  same,  and  have  cultivated  the  said  lands 
in  a  proper  and  husband-like  manner,  according  to  the  custom  of 
the  country,  and  that  such  part  of  the  said  premises  as  consisted  of 

for  relief.     Montgomery  v.  Walker,  36  acts  of  trespass  is  well  founded  and  to 

Ga.    515:     Bucklen    V.    Cushman,    145  satisfy  the  court  that  the  mischief  will 

Ind.  51;  Green  v.  Keen,  4  Md.  98;  Cap-  be  irreparable.     Baugher  v.  Crane,  27 

ner  v.   Flemington   Min.   Co.,   3  N.  J.  Md.   36;  Hamilton  v.   Ely,  4  Gill  (Md.) 

Eq.  467.     And  to  state  that  the  defend-  34;  Amelung  v.    Seekamp,  9  Gill  &  J. 

ant  has   committed    or  is  committing  (Md.)  474. 

waste  is  not  sufficient.     Montgomery  z/.         Insolvency  of  Defendant.  —  The  insol- 

Walker.  36  Ga.  515;  Capner  z'.  Fleming-  vency  of  the  defendant  is  frequently  a 

ton  Min.  Co.,  3  N.  J.  Eq.  467.  material  fact  which  should  be  charg-ed 

Irremediable    Damage    or    Irreparable  in  order  to  show  the  danger  of  irrepara- 

Uischief.  —  Where    it    is    necessary    to  ble  injury.     West  v.  Page,  9  N.  J.  Eq. 

show  irreparable  injury,  it  is  not  neces-  119;  Gause  v.  Perkins,  3  Jones  Eq.  (56 

sary  to  aver  that  the  injury  will  be  ir-  N.  Car.)  177;  Frank  v.  Brunnemann,  8 

reparable.   Hamilton  t/.  Ely.  4  Gill  (Md.)  W.  Va.  462. 

34;   White  V.  Flannigain,  i  Md.  543.  1.  See,   generally,  supra,  note   i,   p. 

It  is  sufficient  to  state   the   facts  to  923. 
»  show  that  the  apprehension  of  further 
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ancient  meadow  or  pasture  ground  would  have  remained  so,  and  not 
have  been  ploughed  up  and  converted  into  tillage;  and  that  no 
waste  would  have  been  committed  on  the  said  premises.  But  now 
so  it  is,  may  it  please  your  honors,  the  said  Richard  Roe,  combining 
and  confederating  with  divers  persons  {or  if  there  are  several  defend- 
ants, then  thus:  "  combining  and  confederating  with  Samuel  Short  and 
William  West,  and  with  divers  other  persons;  "  or,  "  the  said  Richard 
Roe  and  Samuel  Short,  combining  and  confederating  together  and  with 
divers  persons  ")  at  present  unknown  to  your  orator,  whose  names, 
when  discovered,  your  orator  prays  he  may  be  at  liberty  to  insert 
herein,  with  apt  words  to  charge  them  as  parties  defendants  hereto, 
and  contriving  how  to  wrong  and  injure  your  orator  in  the  premises, 
he,  the  said  John  Doe,  absolutely  refuses  to  comply  with  such 
request,  and  he  at  times  pretends  that  the  said  premises  are  in  as 
good  repair  as  when  he  entered  in  or  to  the  same,  and  that  he  has 
cultivated  the  said  farm  and  lands  in  a  proper  and  husband-like  man- 
ner, and  that  no  waste  has  been  committed  by  him  thereon. 
Whereas  your  orator  charges  that  the  said  premises,  and  the  build- 
ings, outhouses,  gates,  stiles,  rails  and  fences  were  in  a  good  and 
perfect  state  and  condition  when  the  said  Richard  Roe  entered  upon 
the  said  premises,  but  now  are  very  ruinous  and  bad,  and  the  land 
very  much  deteriorated,  from  the  wilful  mismanagement  and 
improper  cultivation  thereof  by  the  said  Richard  Roe,  who  has 
ploughed  up  certain  fields  called  (stating  name'),  containing  respect- 
ively two  hundred  acres,  and  has  otherwise  committed  great  spoil, 
waste  and  destruction  in,  upon  and  about  the  said  premises;  and 
your  orator  further  charges  that  the  said  Richard  Roe  ought  to  put 
the  said  premises  into  the  same  condition  they  were  in  when  entered 
thereon,  and  to  make  your  orator  a  reasonable  compensation  for  the 
waste  and  damage  done  or  occurred  thereto;  and  that  the  said 
Richard  Roe  onghx.  to  be  restrained  by  the  order  and  injunction  of 
this  honorable  court  from  ploughing  up  the  remaining  pasture-fields, 
part  of  the  said  demised  premises,  and  particularly  the  fields  called 
(^stating  name)  and  (^stating  name),  and  containing  respectively  {two 
hundred)  acres,  which  he  threatens  to  do,  and  also  restrained  from 
committing  any  further  or  other  waste,  spoil  or  destruction  in  and 
about  or  to  the  said  estate  and  premises,  or  any  part  thereof.  All 
which  actings,  doings  and  pretenses  of  the  said  defendant  (or 
defendants)  are  contrary  to  equity  and  good  conscience,  and  tend  to 
the  manifest  wrong,  injury  and  oppression  of  your  orator  in  the 
premises.  In  consideration  whereof,  and  forasmuch  as  your  orator 
is  entirely  remediless  in  the  premises  according  to  the  strict  rules  of 
the  common  law,  and  can  only  have  relief  in  a  court  of  equity, 
where  matters  of  this  nature  are  properly  cognizable  and  relievable. 
To  the  end,  therefore,  that  the  said  Richard  Roe,  and  the  rest  of  the 
confederates  when  discovered,  may,  upon  their  several  and  respective 
corporal  oaths,  full,  true,  direct  and  perfect  answer  make  to  all  and 
singular  the  matters  herein  before  stated  and  charged  (or  to  all  and 
singular  the  pre?nises  or  to  all  and  singular  the  charges  and  matters 
aforesaid),  as  fully  and  particularly  as  if  the  same  were  hereinafter 
repeated,  and  they  thereunto  distinctly  interrogated  (or  as  fully  in 
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ei'ery  respect  as  if  the  same  7vere  here  again  repeated^  and  they  thereunto 
particularly  interrogated);  and  that  not  only  as  to  the  best  of  their 
respective  knowledge  and  remembrance,  but  also  as  to  the  best  of 
their  several  and  respective  information,  hearsay  and  belief  {ox  accord- 
ing to  the  best  of  their  respective  knoivledge,  information  and  belief  y,  and 
more  especially  that  they  may  answer  and  set  forth  whether  {Here 
follow  the  interrogatories  to  be  answered  by  the  defendant)  And  that 
the  said  Richard  Roe  may  be  compelled  by  the  decree  of  this  honor- 
able court  to  put  the  said  premises  into  such  repair  and  condition 
in  every  .espect,  as  far  as  cir<:umstances  will  permit,  as  the  same 
were  in  when  he  entered  upon  the  same  under  and  by  virtue  of  such 
demise  as  aforesaid;  and  may  also  be  decreed  to  make  a  reasonable 
compensation  to  your  orator  for  all  waste  done,  committed  or  suf- 
fered by  him  on  the  said  premises,  and  all  damage  occasioned 
thereto  by  his  mismanagement  or  neglect  (your  orator  hereby  waiv- 
ing all  pains  and  penalties  incurred  by  the  said  Richard  Roe  on 
account  of  committing  waste  on  the  said  premises),  and  that  he  may 
be  decreed  to  keep  the  said  premises  in  good  and  sufficient  repair 
and  condition  during  the  remainder  of  his  interest  therein,  and  ta 
manage  and  cultivate  the  said  farm  and  lands  in  a  proper  and  hus- 
band-like manner,  according  to  the  custom  of  the  country,  and  that 
he  may  be  likewise  restrained  by  the  order  and  injunction  of  this 
honorable  court  from  ploughing  up  the  said  remaining  pasture  fields, 
forming  part  of  the  said  demised  premises,  and  particularly  the  said 
fields  called  {stating  name),  and  {stating  name),  and  from  committing 
or  permitting  any  further  waste  or  spoil  in,  on  or  to  the  said  demised 
premises,  or  any  part  thereof,  and  your  orator  may  have  such  further 
and  other  relief  in  the  premises  as  the  nature  of  his  case  shall  require, 
and  to  your  honors  shall  seem  meet.  May  it  please  your  honors  to 
grant  to  your  orator  not  only  the  most  gracious  writ  or  writs  of 
injunction  of  the  state  of  {naming  it),  issuing  out  of  and  under  the 
seal  of  this  honorable  court,  to  be  directed  to  the  sdiid  John  Doe 
{tray  an  injunction  in  the  terms  of  the  prayer),  but  also  the  most  gra- 
cious writ  or  writs  of  subpoena  {concluding  as  in  Form  No.  j^77). 

Form  No.  20713.' 

(Curt.  Eq.  Prec,  p.  104.) 

{Address  as  in  usual  form.) 

Humbly  complaining  showeth  unto  your  honors  your  orator,  John 
Doe,  of  {stating place),  that  your  orator  being  seised  in  fee  simple  of 
or  otherwise  well  entitled  unto  the  premises  hereinafter  described, 
did  by  a  certain  indenture  bearing  date  {stating  date),  and  made 
between  your  orator  of  the  one  part,  and  Richard  Roe,  of  {stating 
place),  {the  defendant  hereinafter  named)  of  the  other  part,  demised 
lease  set,  and  to  farm  let  unto  the  said  Richard  Roe,  his  executors, 
administrators  and  assigns,  all  that  messuage  {describing  the  premises 
as  in  the  lease).  To  hold  the  same  with  their  appurtenances  unto  the 
said  Richard  Roe,  his  executors,  administrators  and  assigns,  from  the 
first  day  of  Jun^  then  last  past,  for  the  term  of  twenty  years  thence 

1.  See,  generally,  supra,  note  i,  p.  923. 
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next  ensuing,  at  the  yearly  rent  oi  Jive  hundred doWsLXS,  payable  quar- 
terly as  therein  mentioned,  and  under,  and  subject  to  the  covenants, 
stipulations  and  agreements  therein  contained  on  the  part  of  the 
said  Richard  Roe,  his  executors,  administrators  and  assigns,  to  be 
observed  and  performed,  in  which  said  indenture  is  contained  a  cove- 
nant on  the  part  of  the  said  Richard  Roe,  for  himself,  his  heirs,  execu- 
tors, administrators  and  assigns,  that  he,  the  said  Richard  Roe,  his 
executors,  administrators  and  assigns,  should  and  would  {stating 
shortly  the  covenant  to  keep  the  buildings  and  premises  in  repair,  and  alsa 
to  manage  and  cultivate  the  latids).  As  by  the  said  indenture  to  which 
your  orator  craves  leave  to  refer,  when  produced,  will  more  fully 
appear.  And  your  orator  further  showeth  that  the  said  Richard  Roe 
took  possession  of  all  said  demised  premises,  and  that  the  same  were 
then  in  good  repair  and  condition,  but  have  since  become  very  ruin- 
ous and  bad,  and  the  said  lands  very  much  deteriorated  from  the 
wilful  mismanagement  and  improper  cultivation  thereof,  by  or  on  the 
part  of  the  s,2a6.  Richard  Roe,  and  that  he  has  ploughed  up  certain 
fields  called  (stating  names'),  containing  two  hundred  acres,  contrary 
to  the  terms  of  the  said  lease,  and  has  otherwise  committed  great 
spoil,  waste  and  destruction  in,  upon  and  about  the  said  demised 
messuage,  etc.,  and  premises.  And  your  orator  further  showeth  that 
he  hath  frequently,  by  himself  and  his  agents,  applied  to  the  said 
Richard  Roe  and  requested  him  to  put  the  said  messuage,  etc.,  and 
all  the  buildings,  fences  and  gates,  stiles  and  rails,  into  good  repair, 
and  to  keep  the  same  in  good  and  sufficient  repair  during  the  remainder 
of  the  said  term,  and  to  make  satisfaction  to  your  orator  for  all  the 
damage  done  to  the  said  estate  by  his  mismanagement  or  neglect  in 
the  management  thereof  according  to  the  terms  of  the  said  lease  and 
course  of  husbandry  practiced  in  the  neighboring  country;  and  your 
orator  hath  also  in  like  manner  requested  him  not  to  plough  up  any 
other  of  the  said  lands  demised  to  him  as  aforesaid,  which  he  is  not 
at  liberty  to  plough,  according  to  the  terms  of  the  said  lease.  And 
your  orator  hoped  that  the  said  Richard  Roe  would  have  complied 
with  such  applications  and  request?,  as  in  justice  and  equity  he  ought 
to  have  done.  But  now  so  it  is,  may  it  please  your  honors,  that  the 
said  Richc^rd  Roe,  combining  and  confederating  with  divers  persons 
(or  if  there  are  several  defendants,  then  thus:  "combining  and  con- 
federating with  Samuel  Short  zxiA  William  West,  and  with  divers  other 
persons,"  or,  "the  said  Richard  Roe  and  Samuel  Short,  combining  and 
confederating  together  with  divers  persons  ")  at  present  unknown  to 
your  orator,  whose  names,  when  discovered,  your  orator  prays  he  may 
be  at  liberty  to  insert  herein  with  apt  words  to  charge  them  as  par- 
ties defendants  hereto,  and  contriving  how  to  wrong  and  injure  your 
orator  in  the  premises,  he,  the  said  Richard  Roe,  absolutely  refuses  so 
to  do;  and  he  at  times  pretends  that  the  said  messuage  or  tenement, 
and  all  the  outhouses  and  outbuildings  thereunto  belonging,  and  all 
the  buildings,  fences,  gates  and  stiles  on  the  said  lands,  have  been 
constantly,  during  his  possession  thereof,  and  now  are  in  good  repair 
and  condition,  and  that  he  hath  never  ploughed  up  any  part  of  the 
said  demised  lands  which  he  was  not  at  liberty  to  plough  by  the  terms 
of  the  said  lease,  and  the  course  of  husbandry  used  and  approved  in 
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the  neighborhood  thereof,  and  that  he  hath  never  in  any  manner 
neglected  the  manuring  or  taking  care  of  any  part  thereof,  but  that 
he  hath  constantly  used  and  employed,  cultivated  and  manured  all 
such  lands  in  a  proper,  regular  and  careful  manner,  according  to 
the  terms  of  the  said  lease,  and  a  good  course  of  husbandry  used 
and  practiced  in  the  neighboring  country,  and  that  all  the  said 
demised  premises  are  in  as  good  plight  and  condition  in  all  respects 
as  the  same  were  when  he  entered  thereon.  Whereas  your  orator 
charges  the  contrary  of  all  such  pretenses  to  be  the  truth.  And  your 
orator  further  charges  that  the  said  farm  and  premises  are  now,  from 
the  neglect  and  gross  mismanagement  of  the  said  defendant,  worth, 
to  be  sold,  the  sum  of  two  thousand  dollars  less  than  the  same  were 
worth,  to  be  sold,  when  the  said  Richard  Roe  first  took  possession 
thereof,  and  that  it  would  cost  the  sum  of  ttvo  thousand  dollars  and 
upwards  to  put  the  same  into  as  good  plight  and  condition  as  the 
same  were  in  at  the  time  of  the  date  of  the  said  indenture  of  lease. 
And  your  orator  further  charges  that  the  said  Richard  Roe  ought  to 
put  the  said  demised  messuage,  etc.,  and  premises  into  good  repair 
and  condition,  and  to  make  a  reasonable  compensation  to  your  orator 
for  the  waste  and  damage  done  or  arisen  thereto.  And  your  orator 
charges  that  the  said  defendant  threatens  and  intends  to  plough  up 
the  other  or  remaining  pasture  fields  called  {stating  name),  part  of 
the  said  demised  premises,  and  that  he  ought  to  be  restrained  there- 
from, and  from  committing  any  further  or  other  waste,  spoil  or 
destruction  in,  upon  or  to  the  said  farm,  lands  and  premises,  or  any 
part  thereof.  All  which  actings,  doings  and  pretenses  of  the  said 
defendant  (or  defendants')  are  contrary  to  equity  and  good  conscience 
and  tend  to  the  manifest  wrong,  injury  and  oppression  of  your  orator 
in  the  premises.  In  consideration  whereof,  and  forasmuch  as  your 
orator  is  entirely  remediless  in  the  premises  according  to  the  strict 
rules  of  the  common  law,  and  can  only  have  relief  in  a  court  of  equity 
where  matters  of  this  nature  are  properly  cognizable  and  relievable. 
To  the  end,  therefore,  that  the  SB\d  John  Doe  and  the  rest  of  the  con- 
federates when  discovered  may,  upon  their  several  and  respective 
corporal  oaths,  full,  true,  direct  and  perfect  answer  make  to  all  and 
singular  the  matters  herein  before  stated  and  charged  (or  to  all  and 
singular  the  premises,  or  to  all  and  singular  the  charges  and  matters 
aforesaid)  as  fully  and  particularly  as  if  the  same  were  hereinafter 
repeated,  and  they  thereunto  distinctly  interrogated  (or  as  fully  in 
every  respect  as  if  the  same  were  here  again  repeated  and  they  thereunto 
particularly  interrogated);  and  that  not  only  as  to  the  best  of  their 
respective  knowledge  and  remembrance,  but  also  as  to  the  best  of 
their  several  and  respective  information,  hearsay  and  belief  (or 
according' to  the  best  of  their  respective  knowledge,  information  and  belief  )\ 
and  more  especially  that  they  may  answer  and  set  forth  whether 
(^Here  follow  the  interrogatories  to  be  answered  by  the  defendant). 

And  that  the  said  defendant  may  be  compelled  by  the  decree  of 
this  honorable  court  to  put  the  said  messuage  and  premises  into 
good  and  sufficient  repair,  and  to  make  satisfaction  to  your  orator 
for  all  waste  done,  committed,  permitted  and  suffered  by  him,  on  the 
said  farm,  lands  and  premises,  and  all  damage  done  by  him  or  occa- 
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sioned  thereto  by  his  management  or  neglect  (your  orator  hereby 
waiving  all  forfeitures  and  penalties  incurred  by  the  said  defendant 
on  account  or  in  respect  of  the  waste  done  or  committed  by  him  on 
the  said  demised  premises).  And  that  the  said  defendant  may  be 
decreed  to  keep  the  said  farm,  lands  and  premises  in  good  and  suf- 
ficient repair  and  condition  during  the  continuance  of  his  interest 
therein,  and  to  manage  and  cultivate  the  said  farm  and  lands  in  a 
proper  and  husbandlike  manner,  according  to  the  terms  of  the  said 
lease  and  the  custom  of  the  country.  And  that  he  may  be  restrained 
by  the  injunction  of  this  honorable  court  from  ploughing  up  the 
said  remaining  fields  forming  part  of  the  said  demised  premises, 
and  particularly  the  said  fields  called  (^stating  tiame),  and  from  com- 
mitting.or  permitting  any  further  or  other  waste  or  spoil  on  or  to  the 
said  demised  premises,  or  any  part  thereof,  and  that  all  proper 
directions  may  be  given  for  effectuating  the  purposes  aforesaid  and 
that  your  orator  may  have  such  further  and  other  relief  in  the  premi- 
ses as  the  nature  of  this  case  shall  require  and  to  your  honors  shall 
seem  meet.  May  it  please  your  honors  to  grant  unto  your  orator 
the  most  gracious  writ  of  subpoena  {concluding  as  in  Form  No.  Jf2T7^^ 

Form  No.  20714/ 

(Conn.  Prac.  Act,  p.  114,  No.  183.) 

{Commencement  as  in  Form  No.  5912.^ 

1.  The  plaintiff  owns  in  fee  a  house  in  Danbury,  known  as.  No.  100 
Main  street. 

2.  The  defendant  is  in  possession  of  said  house,  under  a  lease 
from  the  plaintiff. 

3.  Said  house  contains  in  each  bed-room,  a  marble  wash-basin  in 
a  stationary  wash-stand,  supplied  by  pipes  with  water,  from  a  tank  in 
the  attic. 

4.  The  defendant  threatens  to  remove  said  basins,  pipes  and 
wash-stands  from  said  house,  and  has  detached  six  of  said  basins 
and  wash-stands,  in  order  to  remove  them;  all  which  is  without  the 
plaintiff's  consent. 

The  plaintiff  claims: 

(i)  An  injunction  to  restrain  said  waste. 

(2)  $iOO  damages. 

(Concluding  as  in  Form  No.  5912.) 

Form  No.  20715. 
(Precedent  in  Lazarus  v.  Heilman,  (C.  PI.  Spec.  T.)  ii  Abb.  N.  Cas.  (N.  Y.)  94.) 

[{Title  of  court  and  cause  as  in  Form  No.  5926.') 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court :]2 

That  on  or  about  February  Jf,  188O,  at  the  city  of  N'ew  York,  the 
defendant,  Moses  Heilman,  hired  from  one  Gustav  Ramsperger,  who 
was  then   the  owner  of  the  house  and  lot   No.  S31  East  Forty-first 

1.  See,  generally,  supra,  note  i,  p.  supplied  within  [  ]  will  not  be  found 
023.  in  the  reported  case. 

2.  The  matter  enclosed  by  and  to  be 
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street,  in  said  city,  the  said  house  with  the  appurtenances,  for  the 
term  of  two  years  from  Mori  i,  i8^,  upK>n  the  terms  and  conditions 
specified  in  a  certain  indenture  of  lease,  then  entered  into  between 
said  parties,  a  copy  of  which  is  hereto  annexed.  That  said  house, 
with  the  appnrtenances,  was  constructed  as  and  used  for  the  purpose 
of  a  dwelling-hoase  or  place  of  residence,  and  intended  to  be  used 
as  such,  and  that  the  said  house  forms  one  of  a  row  of  three-stoTy 
farown-stone-front  dwelling-houses  in  the  block  in  which  it  is 
atnated,  and  all  the  houses  in  said  block  are  designed  and  used 
as  private  dwelling-hooses  and  places  of  residence  exclusively.  That 
prior  to  and  at  the  time  of  the  hiring  aforesaid,  the  said  defendant, 
Moses  HdlmaiL,  was  well  aware  of  these  facts,  and,  as  plaintiff  is 
informed  and  Tcrily  believes,  knew  that  any  use  of  said  house  other 
than  for  dwelling  purposes  would  greatly  injure  and  depreciate  the 
valoe  of  said  premises,  and,  as  plaintiff  is  informed  and  believes,  in 
order  to  indace  said  Ramsperger  to  enter  into  said  indenture  of  lease, 
expressly  stated  and  represented  to  said  Ramsperger  that  he  intended 
to  and  wonld  nse  said  premises  for  the  purpose  of  a  dwelling  for 
himself  and  family  only,  and  the  said  premises  were  let  to  him  by 
said  Ramsperger  with  that  understanding  and  upon  the  faith  and 
strength  of  that  representation  and  not  otherwise,  and  said 
Rawtsperger,  as  plaintiff  is  informed  and  believes,  would  not  have 
execnted  said  indenture  of  lease  but  for  the  said  representation 
of  said  defendant,  Moses  Heilman. 

That  at  the  time  of  the  execution  and  delivery  of  said  lease  the 
plaintiff  was  in  occapancy  of  said  house  as  a  tenant  of  said  Ramsperger^ 
and  said  Ramsperger^  claiming  that  the  said  indenture  of  lease  given 
by  him  to  the  defendant,  Heilman,  was  an  incomplete  agreement, 
and  that  there  was  to  have  been  a- contract  of  sale  executed  by 
Heilman  as  a  part  thereof,  and  for  various  other  reasons,  refused  to 
recognize  said  lease,  and  agreed  to  indemnify  the  plaintiff,  who  was 
then  in  possession  of  said  premises,  against  any  claim  or  cause  of 
action  nndo*  said  indenture  of  lease  on  the  part  of  said  Moses  Heil- 
moMy  and  relet  said  house  and  appurtenances  to  the  plaintiff  for  one 
year  from  Ma;^  t,  xZ80,  and  the  plaintiff  thereupon  continued  in  the 
possession  thereof  as  his  dwelling-house  and  place  of  residence  for 
himself  and  family.  That  said  Moses  Heilman  thereupon  commenced 
an  action  of  ejectment,  based  upon  his  claim  under  said  indenture 
of  lease,  against  the  plaintiff  in  the  Supreme  Court  of  this  state, 
which  action  was  tried  before  Hon.  Miles  Beaeh,  justice,  and  a  jury, 
on  October  28,  iSSO,  at  a  circuit  of  said  court,  in  the  city  of  New 
York,  and  a  verdict  rendered  in  favor  of  said  Moses  Heilman  against 
this  plaintiff,  and  possession  of  the  premises  awarded  and  adjudged 
to  said  Heilman,  and  judgment  entered  November  i,  i850,  therefor. 
That  plaintiff,  by  reason  of  his  said  indemnity,  had,  at  the  request 
of  said  Ramsperger,  left  the  defense  of  said  action  to  him,  said 
Ramsperger,  whose  counsel  defended  the  same,  and  after  the  entry 
of  said  judgment  took  an  appeal  therefrom  to  the  general  term  of 
the  Supreme  Court,  and  while  said  appeal  was  pending  this  plaintiff 
purchased  from  said  Ramsperger,  and  said  Ramsperger  conveyed  said 
house  and  the  lot  on  which  it  stands  to  plaintiff,  by  conveyance  dated 
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April  18,  1&81,  and  recorded  in  the  office  of  the  register  of  the  a'tjf 
and  county  of  New  York,  in  liber  1597  of  Conveyances,  page  115^ 
April  21,  I&81,  since  which  time  the  plaintiff  has  been  and  still  is 
the  owner  thereof,  and  has  succeeded  to  all  the  rights  and  powers  of 
said  Ramsperger  under  said  indenture  of  lease. 

The  plaintiff  further  alleges  that,  as  he  is  informed  and  believes, 
on  or  about  May  27,  iS81,  the  said  Moses  Heilman  obtained  ex  parte, 
an  order  from  the  justices  of  the  general  term  of  the  Supreme  Court, 
affirming  the  judgment  appealed  from,  and  at  once,  without  entering 
a  formal  judgment,  issued  an  execution  for  the  possession  of  said 
house  and  appurtenances  to  the  sheriff  of  the  city  and  county  of  New 
York,  who  immediately  executed  the  same,  and  forcibly  removed 
this  plaintiff  from  the  possession  of  said  premises,  and  put  this  plain- 
tiffs goods  and  chattels  into  the  street,  before  he,  this  plaintiff,  was 
able:  to  serve  a  stay  of  proceedings. 

The  said  Moses  Heilman  thereupon  and  at  the  same  time  took  posses- 
sion of  said  house  and  premises,  and  wrongfully  intending  to  injure  the 
plaintiff,  caused  Hernian  G.  Walthers,  the  other  defendant,  who  is 
a  pocket-book  maker,  to  occupy  the  said  house  with  him  for  the 
purpose  of  that  business,  and  both  the  said  defendants,  wrongfully 
intending  to  injure  this  plaintiff,  have  wantonly  and  maliciously 
damaged  and  defaced,  and  are  still  wantonly  and  maliciously  damag- 
ing and  defacing,  said  house  and  premises. 

They  have  without  cause  torn  down  and  removed  the  shutters 
from  some  of  the  windows.  ( Tlu  complaint  here  alleges  spedficallj 
several  cuts  of  injury  to  the  premises^ 

That  the  said  defendants,  as  plaintiff  is  informed  and  believes,  are 
insolvent. 

(  Th£  complaint  here  alleges  increase  in  rale  of  insurance  occasioned  iy 
such  use.)  And  the  plaintiff  alleges  that  by  the  terms  of  the  lease 
first  herein  referred  to,  said  defendant  Heilman  covenanted  that  he 
would  not  occupy  or  use  the  said  premises,  nor  permit  the  same  to 
be  occupied  or  used,  for  any  business  deemed  extra  hazardous,  on 
account  of  fire,  or  otherwise,  without  the  consent  of  the  lessor, 
under  the  penalty  of  forfeiture  and  damages,  and  that  said  consent 
has  never  been  given,  and  the  defendants  have  been  and  still  are 
violating  said  covenant  in  the  resf>ect  aforesaid,  to  the  great  damage 
of  the  plaintiff. 

That  on  or  about  July  13,  iS81,  the  annexed  notice  was  personally 
served  on  each  of  the  defendants.  (^The  notice  requires  defendants  to 
desist  from  such  use  of  the  premises'),  but  they  nevertheless  still  continue 
to  carry  on  the  pocket-book  making  business  at  said  house,  and 
persist  in  the  improper  use  and  alterations  and  structures  complained 
of. 

That  by  the  terms  of  said  lease,  the  defendant  Moses  Heilman  also 
covenanted  that  he  would  not  assign  said  lease,  nor  let  nor  under- 
let the  whole  or  any  part  of  said  premises,  nor  make  any  alterations 
therein,  without  the  written  consent  of  the  lessor,  under  the  penalty 
of  forfeiture  and  damages,  and,  as  plaintiff  is  informed  and  believes, 
said  Heilman,  in  violation  thereof,  sublet  part  thereof  to  said  defend- 
ant IValthers,  and  was  well  aware  of  the  use  to  which  said  defendant 
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Walthers  would  put  the  said  premises,  before  and  at  the  time  he  let 
him  into  possession  thereof,  and  that  he  let  the  same  to  said 
Walthers  for  the  purpose  of  said  pocket-book  making  business,  and 
caused  the  before  mentioned  alterations  to  be  made,  structures  and 
partitions  to  be  put  up,  and  materially  altered  said  premises,  with 
the  wrongful  and  fraudulent  intent  to  wilfully  damage  or  destroy 
the  value  of  said  premises,  and  to  injure  the  plaintiff  thereby,  and 
that  these  wrongful  acts  of  said  defendants  were  the  result  of  a  con- 
spiracy between  them  to  that  effect,  as  plaintiff  verily  believes,  and 
in  respect  to  said  letting  or  underletting  and  in  respect  to  said 
alterations,  partitions,  structures  and  other  acts  complained  of,  the 
same  were  and  are  in  violation  of  the  terms  of  said  lease  and  without 
plaintiff's  consent. 

That  by  reason  of  these  wrongful  acts  of  the  defendants  the  plain- 
tiff has  already  been  damaged  to  the  extent,  as  he  believes,  of  three 
thousand  dollars,  and  that  if  the  defendants  be  allowed  to  continue 
the  aforesaid  wrongful  use  of  said  premises,  he  will  be  irreparably 
injured  and  the  said  property  and  his  interest  therein  destroyed. 

Wherefore  the  plaintiff  prays  judgment  that  the  defendants  and 
each  of  them  be  enjoined  from  using  the  said  house  and  premises, 
or  permitting  the  same,  or  any  part  thereof,  to  be  used  for  the 
pocket-book  manufacturing  business,  or  making  any  pocket-books 
therein  or  using  the  same  otherwise  than  as  a  dwelling-house  or  place 
of  residence  and  that  they  be  also  enjoined  from  making  any  altera- 
tions, without  the  written  consent  of  plaintiff,  or  allowing  the 
alterations  and  structures  hereinbefore  complained  of,  to  remain, 
and  be  ordered  and  adjudged  to  restore  said  house  to  the  condition 
it  was  in  when  they  respectively  entered  into  the  possession  thereof 
and  that  the  plaintiff  recover  his  damages  from  the  defendants  in  the 
sum  of  three  thousand  i^o\\2iX^,  and  have  such  other  or  further  judg- 
ment, order  and  relief,  legal  as  well  as  equitable,  as  may  be  proper, 
with  costs. 

\(^Sig?iature,  office  address  of  attorney,  afid  verification  as  in  Form  No. 

Form  No.  20716.* 

{Commencing  as  in  Form  No.  20696,  and  continuing  down  to  *.) 

I.  That  the  plaintiff,  being  then  and  ever  since  owner  in  fee  sim- 
ple of  the  premises  hereinafter  mentioned,  on  the  tenth  day  oi  June, 
iS99,  by  a  lease  in  writing  then  made  between  the  plaintiff  and  the 
defendant,  under  their  hands  and  seals  (or  under  the  hand  and  seal 
of  the  defendant^,  the  plaintiff  leased  to  the  defendant  {designate  term 
and  premises,  e.  g.y  thus'),  for  ten  years  from  said  date,  at  a  yearly 
rent  of  one  thousand doUars,  a  certain  dwelling-house,  with  stable  and 
sheds  attached,  and  ten  acres  of  land,  and  woodland,  orchard  and 
garden,  at  Albany,  in  the  county  of  Albany,  the  property  of  the 
plaintiff. 

II.  That   said  lease   contained   a  covenant   on   the   part  of  the 

1.  The  matter  toTje  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     923. 
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defendant,  of  which  the  following  is  a  copy:  {set  out  copy  of  the  cove- 
nant as  to  waste  or  repairs'). 

[Or  II.  That  the  defendant  in  said  lease  covenanted  that  he 
would  {stating  the  substance  of  the  covenant).  ] 

III.  That  the  defendant  took  possession  of  the  premises  under 
said  lease,  the  same  being  then  in  good  repair  and  condition;  but 
that  they  have  since  become  ruinous  and  bad,  and  the  lands  very 
much  deteriorated,  by  the  wilful  mismanagement  and  improper  culti- 
vation thereof  by  the  defendant;  that  he  has  ploughed  up  the  garden, 
destroying  the  shrubbery  and  flowers  therein,  and  has  cut  down  ten 
ornamental  and  shade  trees  standing  near  the  house,  and  has  cut 
down  ten  apple  trees  in  the  orchard  {or  in  like  manner  state  other 
waste.,  according  to  the  fact),  and  has  otherwise  suffered  and  com- 
mitted great  waste  on  the  premises;  by  reason  of  which  waste  the 
premises  are  worth  one  thousand  dollars  less,  to  be  sold,  than  they 
were  when  the  defendant  took  possession  thereof;  and  it  would  cost 
one  thousand  dollars  to  restore  them. 

IV.  That  the  defendant  threatens  to  cut  down  other  of  the  orna- 
mental, shade  and  fruit  trees,  and  to  remove  the  partitions  in  the 
first  story  of  the  house,  and  turn  it  into  a  workshop  {or  other  threat- 
ened 7vaste). 

Wherefore  the  plaintiff  asks  judgment: 

1.  That  the  defendant  may  be  required  to  restore  and  repair  the 
premises, 

2.  That  he  pay  to  the  plaintiff  three  thousand  dollars  damages  done 
to  and  suffered  by  the  premises  (the  plaintiff  hereby  waiving  all  for- 
feitures and  penalties  incurred  in  respect  to  said  waste). 

3.  That  he  be  required  to  keep  the  same  in  good  repair  and  con- 
dition during  the  continuance  of  his  interest  therein,  and  to  manage 
and  cultivate  the  farm  in  a  proper  and  husband-like  manner,  accord- 
ing to  the  terms  of  the  lease  and  the  custom  of  the  country. 

4.  That  he  be  enjoined  from  committing  any  further  waste,  and 
particularly  from  {stating particular  act  to  be  enjoined). 

{Signature  and  verification  as  in  Form  No.  5926.) 


b.  Order  Granting  Injunction. 
Form  No.  20717. 

{Commencement  as  in  Form  No.  11882.) 

On  motion  of  the  plaintiff,  by  counsel,  and  for  good  cause  shown, 
a  writ  of  injunction  is  awarded  him  to  restrain  the  defendant,  his 
agents,  workmen,  laborers,  and  all  others  concerned,  from  com- 
mitting any  manner  of  waste,  injury  or  destruction  on  the  land,  or 
the  houses,  gardens,  orchards,  fences,  timber  or  wood  thereon 
situated,  or  growing,  lying  and  being  in  the  county  oi  Lee,  and  being 
the  same  land  which  was  conveyed  to  the  plaintiff  by  Samuel  Short 
by  deed,  bearing  date  xJae  first  day  oi  June,  i899.  But  the  plaintiff 
is  not  to  have  the  benefit  of  this  order  until  he  shall  enter  into  bond, 
with  sufficient  security,  in  the  clerk's  office  of  this  court,  in  the  pen- 
alty of  ^00,  with  condition  to  indemnify  the  defendant  against  all 
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such  costs  and  damages  as  he  may  incur,  or  as  may  be  awarded 
against  him,  in  consequence  of  this  injunction,  in  case  the  same  shall 
be  dissolved. 


c.  Attachment  Nisi  Awarded  for  Cutting  Down  Timber  After 
Injunction  to  Stay  Waste. 

Form  No.  20718. 

(^Commencement  as  in  Form  No.  11882.') 

On  motion  of  the  plaintiff,  by  counsel,  for  a  rule  on  the  defendants 
to  show  cause  why  they  should  not  be  attached  for  their  contempt  of 
the  authority  of  this  court  in  continuing  to  cut  down  timber  and 
wood  on  the  lands  in  the  bill  mentioned,  after  having  been  served 
with  process  of  injunction  from  this  court  restraining  them  from  so 
doing.  The  court,  on  consideration  of  that  motion,  doth  order  that 
an  attachment  be  sued  forth  against  them  for  the  same,  unless  the 
said  defendants,  being  first  served  with  a  copy  of  this  order,  show 
cause  to  the  contrary  on  the  first  day  of  the  next  term. 


2.  Order  in  Cause. 

a.  Affidavit. 

(1)  In  General. 

Form  No.  20719.' 

{Title  of  court  and  cause,  and  venue  as  in  Form  No.  8805.) 
John  Doe,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action. 

II.  That  this  action  is  brought  (^Here  state  object,  e.  g.,  "to  recover 
possession  of  the  lands  mentioned  in  the  complaint  hereto  annexed," 
or,  "  to  have  the  lease  held  by  the  defendant  of  the  lands  mentioned 
in  the  complaint  annexed  adjudged  to  be  forfeited,  and  to  recover 
possession  of  said  lands,  with  damages  for  the  waste");  and  that  all 
the  allegations  of  said  complaint  are  true,  to  the  knowledge  of  this 
deponent. 

III.  That  on  or  about  the  tenth  day  of  the  month  of  March,  i899, 
said  defendant*  proceeded  to  cut  and  take  off,  and  put  into  cord- 
wood,  the  wood  and  timber  then  growing  and  being  on  said  premises, 
and  has  now  cut  and  piled  up  on  said  premises,  ready  to  be  taken 
therefrom,  as  deponent  is  informed  and  believes,  several  hundred 
cords  of  said  cord-wood,  of  the  value  of  several  hundred  dollars. 
And  the  deponent  further  says,  that  the  said  wood  and  timber  so  cut 
and  corded  is  not  required  for  the  necessary  reparation  of  any  fences, 
buildings  or  erections  which  were  upon  said  premises  at  the  time  of 
the  said  sale,  nor  for  the  necessary  firewood  for  the  use  of  the  family 
of  the  said  defendant;  but,  to  the  contrary  thereof,  deponent  is 
informed  and  believes  that  the  said  defendant  has  made  preparations 

1.  A^'ew  York.  —  Code  Civ.  Proc,  §  l68i  et  seq. 
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to  destroy  the  remaining  wood  and  timber  growing  upon  said  premises* 
and  is  continuing  daily  to  cut  the  same;  and  that,  as  deponent  is 
informed,  he,  the  said  defendant,  together  with  one  Samuel  Short, 
and  others  whose  names  are  unknown  to  deponent,  and  to  whom  he, 
the  said  defendant,  has  contracted  or  proposed  to  dispose  of  said 
wood,  or  a  portion  thereof,  threaten  to  and  are  actually  proceeding 
with  their  boatmen,  cartmen,  servants  and  persons  in  their  employ 
to  take  and  remove  off  and  dispose  of  the  said  cord-wood,  wood  and 
timber.  Deponent  further  says,  that  the  land  so  purchased  by  him 
is  principally  valuable  for  the  sake  of  said  wood  and  timber,  and  that 
the  destruction  thereof,  as  aforesaid,  is  a  permanent  injury  to  the 
freehold. 

IV.  That  the  defendant  is  wholly  insolvent  and  irresponsible,  and 
unable  to  answer  to  the  plaintiff  in  damages  in  the  premises;  and  the 
plaintiff,  as  he  verily  believes,  will  be  left  without  remedy  as  to  the 
timber  already  cut  unless  the  defendant  is  enjoined  from  removing 
or  interfering  with  it.f 

{^Signature  and  Jurat  as  in  Form  No.  8805.') 

(2)  By  Purchaser  at  Execution  Sale. 
Form  No.  20720.* 

(^Title  of  court  and  cause,  and  venue  as  in  Fortn  Mo.  8805. ) 
John  Doe,  being  duly  sworn,  says: 

I.  That  on  the  tenth  day  of  March,  iS99,  at  Riverhead,  in  this  court 
(or  in  the  County  Court  of  the  county  of  Suffolk,  or  before  Abraham 
Kent,  a  justice  of  the  peace  in  and  for  the  to7im  of  ITuntitigton,  in  the 
county  of  Suffolk),  the  deponent  (or  one  Samuel  Short)  recovered  a 
judgment,  which  was  duly  given  by  said  court  (or  justice)  against  the 
defendant,  Richard  Roe,  iov  five  hundred  doWsiVs,  in  an  action  wherein 
said  deponent  (or  Samuel  Short)  was  plaintiff,  and  said  Richard  Roe 
was  defendant. 

II.  That  thereafter  the  said  judgment  was  duly  docketed  in  the 
office  of  the  clerk  of  the  county  of  Suffolk,  execution  against  the 
property  of  said  judgment-debtor  was  issued  to  the  sheriff  of 
the  county  of  Suffolk,  whereby  he  was  required  to  collect  said  sum, 
with  interest  and  costs,  out  of  the  personal  or  real  property  of  said 
defendant  in  his  county. 

III.  'Yhsit  John  Lynch,  who  was  then  sheriff  of  said  county,  duly 
proceeded  under  said  execution,  and  by  virtue  thereof  duly  adver- 
tised and  sold  all  the  interest  which  the  said  defendant  had,  on  the 
tenth  day  of  March,  iS99,  in  the  following  described  real  property: 
(^description  of  premises). 

IV.  That  this  deponent  then  and  there  became  the  purchaser  of 
the  same,  subject  to  the  right  of  redemption,  prescribed  by  statute, 
for  the  sum  oi  six  hundred  doWavs,  that  sum  being  the  highest  bid 
therefor.  That  your  petitioner  paid  to  the  said  sheriff  the  purchase 
money  aforesaid,  together  with  his  fees,  amounting  in  the  whole  to 

1.  A''^w  York.  —  Code  Civ.  Proc,  §  168 1  gi  seg. 
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the  sum  of  seven  hundred  dollars  (or,  after  deducting  the  amount  of  his 
execution^  paid  the  residue  of  the  consideration  of  said  purchase  to  the  sciid 
sheriff  ^^  who  thereupon  returned  said  execution  satisfied,  as  by  refer- 
ence to  the  annexed  certified  copy  of  an  original  duplicate  certificate 
of  the  said  sheriff,  and  which  your  petitioner  caused  within  the  time 
limited  by  law  to  be  filed  in  the  office  of  the  clerk  of  said  county, 
reference  being  thereto  had,  will  more  fully  appear, 

V,  That  the  aforesaid  Richard  Roe.,  who  was,  previously  to  and  at 
the  time  of  said  sale,  and  who  thenceforth  has  been  in  the  occupa- 
tion, use  and  enjoyment  of  the  said  premises  so  sold  to  deponent 
has,  since  the  said  sale,  and  without  having  redeemed  said  premises, 
or  paid  to  deponent  the  principal  or  interest  of  the  purchase  moneys 
aforesaid,  or  any  part  thereof,  to  wit,  on  the  tenth  day  of  September, 
i899,  {continuing  as  in  Form  No.  20719,  from  *  to  f). 

VI.  That  no  previous  application  has  been  made  to  such  an  order 
as  is  now  sought. 

(^Signature  and  jurat  as  in  Form  No.  8805.') 

b.  Qpder  to  Restrain  Waste. 

Form  No.  20721.' 

(2  Abb.  Pr.,  p.  358.) 

(^Title  of  court  and  cause  as  in  Form  No.  6957.') 

On  the  annexed  affidavit  oi  John  Doe,  and  on  motion  oi  Jeremiah 
Mason,  his  counsel:* 

Ordered,  that  the  said  defendant  be  restrained  and  prohibited 
from  committing  any  further  waste  upon  the  premises  therein 
described. 

Dated  this  tenth  day  oi  June,  iS99. 

John  Marshall,  J.  6*.  C. 

Form  No.  20722.' 

{Commencing  as  in  For?n  No.  20721,  and  continuing  down  to  *.) 
Ordered,  that  said  Richard  Roe  be  restrained  and  prohibited  from 
the  commission  of  any  waste  upon  that  certain  lot,  piece  or  parcel  of 
land  bounded  and  described  as  follows :  {description^,  and  in  particular 
that  he  and  Samuel  Short,  their  boatman,  cartmen,  servants  {con- 
tinuing as  iti  the  application). 

Dated  this  tenth  day  oi  June,  xW9. 

John  Marshall,  J.  6".  C. 

3.  Writ  of  Estpepement. 
a.  Petition  by  Owner  of  Premises  to  Stay  Waste. 

Form  No.  2  o  7  2  3  .^ 

To  the  Honorable  the  Justices  of  the  Court  of  Common  Pleas  of  Lan- 
caster County: 

1.  New  York.  —  Code  Civ.  Proc,  §  Z.Pennsylvania.  —  Bright.  Pur.  Dig. 
1681  et  seq.  (1894),  p.  2079.  %  l  et  seq. 
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The  petition  of  John  Doe,  of  La?icaster,  in  the  county  of  Lancaster, 
respectfully  represents: 

1.  That  during  all  the  times  hereinafter  mentioned  your  petitioner 
was  and  now  is  the  owner  of  a  certain  messuage,  tenement  and  tract 
of  land  situate  in  said  county  of  Lancaster,  and  described  as  follows, 
to  wit:  {describing  it  briefly). 

2.  That  on  the  tenth  day  of  March,  i899,  your  petitioner  leased  to 
^/V^«/-^/^^^  the  aforesaid  messuage,  tenement  and  tract  of  land  to 
the  term  of  ten  years  from  said  date,  reserving  the  rent  in  said  lease 
mentioned,  which  said  lease  is  unexpired. 

3.  That  the  said  Richard  Roe,  immediately  upon  the  making  of  said 
lease,  entered  into  the  possession  of  the  said  premises  and  still 
remains  in  the  possession  thereof. 

4.  That  the  said  Richard  Roe,hemg  in  possession  of  said  premises, 
as  aforesaid,  has  committed  waste  to  the  freehold  by  (^Here  state 
the  waste  committed  ). 

5.  Your  petitioner  therefore  prays  that  this  honorable  court  may 
order  the  prothonotary  thereof  to  issue  a  writ  of  estrepement  to  stay 
waste  of  the  aforesaid  premises  by  the  said  Richard  Roe,  according  to 
the  act  of  assembly  in  such  case  made  and  provided. 


(  Verification^ 

b.  Affidavit  by  Plaintiff  in  Ejectment.' 


Johji  Doe. 


Form  No.  20724.'^ 

•^      ■  fin  the  Court  of  Common  Pleas  of  Lancaster  County,  of 

mlTdRoe.  S  >'«  T""'  ■«»«■  N°-  -"»• 

County  of  Lancaster,  ss. 

John  Doe,  being  duly  sworn  according  to  law,  deposes  and  says: 

That  he  is  the  plaintiff  above  named. 

That  the  above  named  action  is  an  ejectment  brought  by  this 
affiant  for  the  recovery  of  the  following  described  premises  (briefly 
describe  them). 

That  the  writ  in  said  action  has  been  duly  served  en  the  defend- 
ant, Richard  Roe,  and  so  duly  returned. 

That  at  the  time  said  action  was  brought  affiant  was  and  now  is 
the  owner  of  said  described  premises  and  entitled  to  the  possession 
of  the  same. 

That  the  defendant,  Richard  Roe,  has  committed  and  is  committing 
waste  and  destruction  of  and  in  the  said  premises,  by  cutting  down 
and  carrying  away  the  timber  trees  on  said  premises  {or  set  out  other 
acts  of  waste). 

That  the  acts  committed  by  the  sa.id  Richard  Roe,  as  aforesaid, 
have  produced  great  injury  to  the  said  property,  and  this  affiant  has 
been  damaged  thereby  to  the  amount  of  t7vo  thousand  dollars. 

1.  Affidavit.  —  A  writ  of  estrepement  Dickinson  v.  Nicholson,  2  Yeates  (Pa.) 
must  be  founded  on  an  affidavit.     Hen-     281. 

sal   V.    Wright,    10   Pa.    Co.    Ct.    416;        2.  Pennsylvania. — Bright.   Pur.    Dig. 

(1894),  p.  2079,  §  I  et  seq. 
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That  the  said  defendant  threatens  to  continue  said  unlawful  acts, 
and  unless  restrained  will  continue  to  commit  waste  upon  said 
premises,  and  will  cause  irreparable  loss  and  injury  to  this  affiant. 

yo^n  Doe. 
Sworn  to  and  subscribed  before  me,  John  Marshall,  Judge  of  the 
Court  of  Common  Pleas  of  Lancaster  county,  this  tenth  day  oi  June, 
A.  D.  \^99. 

John  Marshall,  Judge. 

c.  Writ  of  Estrepement  in  Ejeetment. 
Form  No.  20725.' 

(Grayd,  F.  (Pa.)  1847,  p.  292.) 

(seal)     The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  Lan- 
caster County  and  Richard  Roe,  Greeting: 

Lancaster  County,  ss.  Whereas,  by  the  law  of  the  land,  no  waste 
or  strip  ought  to  be  committed  in  any  lands  or  tenements  by  any 
tenant  or  defendant  in  any  action  while  the  same  is  depending  in 
our  courts  undetermined.  And  whereas  a  certain  action  of  eject- 
ment was  lately  commenced  in  our  Court  of  Common  Pleas  of  said 
county,  before  our  judges  at  Lancaster,  by  one  Joh?i  Doe  against 
Richard  Roe,  for  a  certain  tract  of  land,  situate  {^Here  describe  as  in 
the  writ  of  ejectmenf),  which  said  action  still  remains  before  our 
judges  aforesaid  undetermined,  as  by  the  records  of  our  said  court 
appears.  And  whereas,  on  the  part  of  the  said  John  Doe,  we  have 
received  complaint  that  although  the  matter  and  cause  aforesaid 
remain  before  our  said  judges  undetermined,  yet  the  said  Richard 
Roe,  tenant  in  possession  of  the  said  premises,  and  the  servants  of 
the  said  Richard  Roe,  and  others  employed  by  him,  very  great  waste 
and  strip  in  the  lands,  and  wood  standing  and  joining  them,  daily  do 
commit,  and  do  not  desist  pending  the  cause  aforesaid,  to  the 
grievous  hurt  and  damage  of  the  said  John  Doe,  contrary  to  the  law 
of  the  land  and  divers  statutes  in  such  case  made  and  provided. 

We  therefore,  being  willing  that  the  law  and  the  statutes  aforesaid 
be  inviolably  observed,  do  command  you,  the  said  sheriff,  that  you 
strictly  prohibit  the  said  Richard  Roe  diX\d  the  servants,  and  others 
employed  by  him,  to  commit  or  do  any  waste  or  strip  in  the  lands  or 
woods  aforesaid,  contrary  to  the  law  and  the  statute  aforesaid,  the 
cause  aforesaid  pending  undetermined. 

And  we  command  you,  the  said  Richard  Roe,  that  you  do  not  cause 
to  be  done  any  waste  or  strip  in  the  lands  or  wood  aforesaid,  as  you 
will  answer  the  contrary  at  your  peril  and  their  peril  by  whom  you 
shall  cause  waste  or  strip  to  be  done  pending  the  suit  aforesaid. 

Witness  the  Honorable  yM?/  Marshall,  president  of  our  said  Court 
of  Common  Pleas,  in  and  for  said  county  of  Laficaster,  at  Lancaster, 
the  tenth  day  oi  June,  one  thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  Prothonotary. 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  upon  the  tenant  or  person  in  possession 
(1894),  p.  2079,  §  I  et  seq.  of  the  premises.     Jones  v.  Whitehead, 

Direction  of  Writ. —  The  writ  should     i  Pars.  Eq.  Cas.  (Pa.)  306. 
be  directed  to  the  sheriff  to  be  served 
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I.  Notice   by    water   Company   of   appropriation   of 

Water,  939. 
II.  Notice  by  water  Company  of  Location  of  dam  and 

AQUEDUCT,  940. 

III.  NOTICE  BY  WATER   COMPANY  OF  LOCATION  OF  RESERVOIR, 

940. 

IV.  Notice  of  Application  to  Confirm  Report  of  Commis- 

sioners IN  Proceeding  to  acquire  Real  Estate  for 
WATER  Purposes,  941. 

V.  NOTICE  OF  APPLICATION  TO  CONFIRM  REPORT  OF  COMMIS- 
SIONERS IN  PROCEEDING  TO  ACQUIRE  REAL   ESTATE  FOR 
THE  PROTECTION  OF  SOURCES  OF  WATER  SUPPLY,  941. 
VL  PETITION    BY    ATTORNEY-GENERAL   FOR    LEAVE   TO    BEGIN 

ACTION  TO  DISSOLVE  WATER  COMPANY,  942. 
VIL  ACTION  BY  WATER   COMPANY    AGAINST    MUNICIPALITY   TO 
RECOVER  FOR  WATER  FURNISHED,  943. 
Vin.  JUDGMENT    IN    ACTION    TO    ANNUL    CONTRACT    OF    MUNICI- 
PALITY FOR  WATER  WORKS,  947. 

I.  NOTICE  BY  WATER  COMPANY    OF  APPROPRIATION   OF  WATER. 

Form  No.  20726. 

(Precedent  in  Ingraham  v.  Camden,  etc..  Water  Co.,  82  Me.  339.)' 

Notice  is  hereby  given  to  all  that  may  be  concerned,  that  the  Cam- 
den &"  Rockland  Water  Co?npany,  by  virtue  of  the  authority  conferred 
upon  it  by  its  charter,  approved  March  Jfih,  id)85,  and  all  amendments 
thereof,  has  taken  and  appropriated  so  much  of  the  water  of  Oyster 
River  Fond,  and  all  streams  tributary  thereto,  in  the  town  of  Camden, 
in  the  county  of  JCnox,  as  may  be  necessary  and  required  for  the 
purpose  of  conveying  to  and  continually  hereafter  supplying  the 
towns  of  Camden,  Thotnaston,  South  Thomaston  and  the  city  of  Rock- 
land, in  said  county  of  Knox,  and  the  inhabitants  thereof,  with  pure 
water  for  all  purposes  authorized  by  its  said  charter,  and  any  amend- 
ments thereof;  and  the  said  Camden  &•  Rockland  Water  Company 
hereby  takes  and  appropriates,  and  will  take,  appropriate  and  con- 
tinually use  hereafter  from  said  Oyster  River  Pond,  for  the  purposes 
aforesaid,  so  much  of  said  water  as  may  be  necessary  and  required 
for  the  purposes  aforesaid,  not  exceeding  seven  hundred  and  fifty 
thousand  gallons   of   water  every  twenty-four   hours,  and  no   more. 

1.  This  notice  was  held  sufficient. 
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And  the  said  Camden  dr'  Rockland  Water  Company,  for  the  purposes 
aforesaid,  and  for  the  purpose  of  preserving  and  holding  said  water, 
taken  and  appropriated  and  to  be  taken,  appropriated  and  used  as 
aforesaid,  has  erected  a  dam  at  the  outlet  of  said  pond,  and  on  land 
owned  by  said  company,  with  proper  gates  and  waste-ways  therein. 
[(^Daie  and  signature ^^ 


II.  NOTICE  BY  WATER  COMPANY  OF  LOCATION  OF  DAM  AND 

AQUEDUCT. 

Form  No.  20727. 

(Precedent  in  Hamor  v.  Bar  Harbor  Water  Co.,  78  Me,  128.) 

Bar  Harbor  Water  Company — Notice  is  hereby  given  to  all  con- 
cerned that  the  Bar  Harbor  Water  Company  have  located  on  the  fol- 
lowing lands,  as  see  plans  filed  with  the  town  clerk  of  Eden:  A  dam 
on  the  outlet  of  Eagle  Lake.  A  dam  on  the  Duck  Brook  stream,  at 
the  lower  end  of  the  Meadows,  so  called.  A  route  for  an  aque- 
duct, commencing  at  the  dam  on  the  Duck  Brook  stream  at  the  town 
end  of  the  Meadows,  and  running  through  lands  of  6*.  E.  Lyon,  A. 
P.  Cunningham,  E.  Salisbury  or  others,  Mr.  Low  or  others,  Lewis  Day 
or  others,  Amos  Richardson,  T.  Roberts  or  others,  estate  of  R.  V. 
Higgins,  J.  Salisbury,  Lynde  or  others.  Also  a  reservoir  on  the  land 
of  Lynde  or  others. 

Bar  Harbor  Water  Company. 
Bar  Harbor,  April  U,  i874. 


III.  NOTICE  BY  WATER  COMPANY  OF  LOCATION  OF  RESERVOIR. 

Form  No.  2  0*7  2  8 . 

(Precedent  in  Riche  v.  Bar  Harbor  Water  Co.,  75  Me.  94.)* 

State  of  Maine,  Hancock  county,  Eden,  April  J/.,  188 1. 

Notice  is  hereby  given  that  the  Bar  Harbor  Water  Company  (for 
the  purpose  of  erecting  thereon  a  reservoir  or  reservoirs,  and  such 
other  works  as  they  may  deem  necessary)  caused  a  survey  of  a  certain 
lot  of  land  to  be  made,  and  the  plan  thereof  to  be  filed  in  the  office 
of  the  town  clerk  of  Eden,  as  by  law  required. 

This  land  is  situated  upon  the  hill  known  as  Cunningham' s  Hill  (at 
Bar  Harbor'),  and  was  formerly  owned,  or  supposed  to  be  owned,  by 
A.  P.  Cunningham  or  others.  For  further  particulars  interested 
parties  are  referred  to  the  plan  in  the  office  of  the  town  clerk  in 
Eden. 

Bar  Harbor  Water  Company. 

1.  The  matter  to  be  supplied  within         2,  This  notice  was  held  sufficient. 
[]  will  not  be  found  in  the  reported  case. 
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IV.  NOTICE  OF  APPLICATION  TO  CONFIRM  REPORT  OF  COMMIS- 
SIONERS IN  PROCEEDING  TO  ACQUIRE  REAL  ESTATE  FOR 
WATER  PURPOSES. 

Form  No.  20729.' 

Supreme  Court,  Second  Judicial  District. 
In  the  matter  of 
The  Petition  of  Thomas  F.  Gilroy,  Commissioner  of  Public  Works  of 
the  City  of  New  York,  under  and  in  pursuance  of  chapter  490 
of  the  Laws  of  1883,  and  the  laws  amendatory  thereof,  on  behalf 
of  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York,  for  the  Appointment  of  Commissioners  of  Appraisal  under 
said  acts.  —  Cornell  Dam,  Seventh  Supplemental  Proceeding. 
Please  take  notice  that  the  undersigned,  as  attorney  for  the  peti- 
tioner, will  present  the  Second  Separate  Report  of  the  Commissioners 
in  the  above  entitled  proceeding,  heretofore  filed  in  the  office  of  the 
Clerk  of  the  county  of  Westchester  on  the  6th  day  oi  June,  i899,  to 
the  above  court  at  a  Special  Term  thereof,  appointed  to  be  held  in 
White  Plains,   Westchester  county,    N.    Y.,  on   the  29th  &d.j  oi  July, 
i899,   at  10:30   o'clock  in   the  yi^r^noon,   or  as  soon  thereafter  as 
counsel  can  be  heard,  for  confirmation.     Said  report  includes  and 
affects  parcels  Nos.  99,  105,  109,  111,  120,  12^,  ISO,  IS4,  1J^5,  IJfi,  153 
and  157. 

New  York,  June  21,  i899. 

John  Whalen,  Corporation  Counsel, 
2  Tryon  Row,  N.  Y.  City. 


V.  NOTICE  OF  APPLICATION  TO  CONFIRM  REPORT  OF  COMMIS- 
SIONERS IN  PROCEEDING  TO  ACQUIRE  REAL  ESTATE  FOR  THE 
PROTECTION  OF  SOURCES  OF  WATER  SUPPLY. 

Form  No.  20730.' 

Supreme  Court,  Second  Judicial  District,  Westchester  County. 

In  the  matter  of  the 

Application  and  petition  of  William  Brookfield,  as  Commissioner  of 

Public  Works  of  the  City  of  New  York,  for  and  on  behalf  of  the 

Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York, 

under  chapter  189  of  the  Laws  of  1893,  to  acquire  certain  real 

estate,  as  the  term  "real  estate"  is  defined  in  said  act,  for  the 

purpose  of  providing  for  the  sanitary  protection  of  the  sources 

of  the  water  supply  of  the  City  of  New  York.  — Byram. 

Public  notice  is   hereby  given  that  the  First  Separate  Report  of 

Eugene  B.  Travis,  Francis  Larkin,  Jr.,  and  John  J.  Quintan,  who  were 

appointed  Commissioners  of  Appraisal  in  the  above  entitled  matter 

by  order  of  this  court  duly  made  and  entered  herein,  bears  the  date 

May  29,  iS99,  and  was  filed  in  the  Westchester  county  clerk's  office, 

May  31,  iS99,  and  that  the  parcels  covered  by  said  report  are  parcels 

1.    This  form   was  copied   from   the  original  papers  in  the  proceeding. 
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No.  SO,  33,  34,  35,  36,  37,  38,  39,  ^0,  41,  ^2,  U,  Jt5,  Jf6,  50,  52,  53, 
53 1-2,  54,  54-1-2  and  55,  and  that  the  special  claims  of  Charles  Lam- 
bert, for  loss  of  spring,  and  Andrew  S.  Mills  and  others,  mortgagees, 
are  included  in  said  report. 

Notice  is  further  given  that  an  application  will  be  made  to  confirm 
the  said  report  at  a  Special  Term  of  said  court  to  be  held  at  the  county 
court-house,  in  the  village  of  White  Plains,  Westchester  county,  on  the 
29th  day  oi  July,  iS99,  at  the  opening  of  the  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard. 
Dated  /une  21,  i899. 

John  Whalen,  Corporation  Counsel, 

No.  2  Tryon  Row,  Borough  of  Manhattan, 

City  of  New  York. 

VI.  PETITION    BY    ATTORNEY-GENERAL    FOR    LEAVE    TO    BRINa 
ACTION  TO  DISSOLVE  WATER  COMPANY. 

Form  No.  20731.' 

To  the  Supreme  Court: 

The  petition  of  John  C.  Davies,  attorney-general  of  the  state  of 
New  York,  respectfully  shows  as  follows: 

1.  That  the  Ramapo  Water  Coynpany  is  a  corporation  created  by  or 
under  the  laws  of  this  state,  having  been  duly  organized  and  incor- 
porated under  the  general  manufacturing  act  (chap.  40,  Laws  of 
1848)  and  the  laws  amendatory  thereof  and  supplemental  thereto, 
for  the  purpose,  as  declared  in  its  certificate  of  incorporation,  of 
"  accumulating,  storing,  conducting,  selling,  furnishing  and  supplying 
water  for  mining,  domestic,  manufacturing,  municipal  and  agricul- 
tural purposes  to  cities  and  other  corporations  and  to  persons  that 
may  lawfully  contract  therefor." 

2.  Your  petitioner  further  states  upon  information  and  belief  that, 
since  its  incorporation,  the  said  Ramapo  Water  Company  has  never 
engaged  in  its  ordinary  lawful  business,  to  wit,  the  accumulating, 
storing,  conducting,  selling,  furnishing  and  supplying  water  for 
mining,  domestic,  manufacturing,  municipal  or  agricultural  purposes 
to  cities,  to  other  corporations  or  to  persons  that  may  lawfully  con- 
tract therefor.  It  having  not  only  suspended  such  ordinary  and 
lawful  business  for  one  year,  but  has  never  commenced  the  same; 
and  has  failed  to  exercise  its  corporate  powers  necessary  to  enable 
it  to  transact  the  said  business — all  of  which  facts  are  corroborated 
and  more  fully  appear  in  the  affidavits  hereto  annexed  which  form  a 
part  of  this  application,  and  such  non-user  or  omission  on  the  part 
of  the  said  company  was  voluntary  and  intentional,  and  without 
excuse  or  justification. 

3.  Your  petitioner  further  states  that  William  R.  Hearst,  who,  as 
your  petitioner  is  informed  and  believes,  is  a  resident  of  the  city  of 
New  York  and  an  elector  of  the  state  and  a  registered  stockholder 
of  the  said  Ramapo  Water  Company,   at  this  time,  as  well   as  at  the 

1.  This  form  was  copied  from  the  original  papers  in  the  proceeding. 
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date  of  the  making  of  the  application  next  hereinafter  mentioned, 
desices  that  an  action  may  be  brought  by  the  attorney-general,  in 
the  name  and  in  behalf  of  the  people  against  the  said  Ramapo  Water 
Company,  to  procure  a  judgment  dissolving  the  said  corporation  and 
forfeiting  its  rights,  privileges  and  franchises,  and  has  duly  applied 
to  the  attorney-general  for  that  purpose  and  has  furnished  the 
security  required  by  law. 

4.  Your  petitioner  further  states  that  he  has  good  reason  to  believe 
that  an  action  can  be  maintained  in  behalf  of  the  people  of  the 
state  against  the  said  corporation  upon  the  facts  hereinbefore  and 
hereinafter  stated,  and  more  fully  appearing  in  the  affidavits  hereto 
annexed,  to  procure  a  judgment  dissolving  the  said  corporation  and 
forfeiting  its  rights,  privileges  and  franchises;  and  in  the  opinion  of 
your  petitioner  the  public  interests  require  that  such  an  action 
should  be  brought,  and  your  petitioner  desires  to  bring  such  action, 
joining  the  said  William  R.  Hearst,  stockholder  as  aforesaid,  as  the 
relator  therein. 

Wherefore  your  petitioner  prays  that  an  order  may  be  duly  made 
by  this  court  granting  leave  to  bring  the  action  mentioned  and 
described  as  aforesaid. 

Nov.  9,  iS99. 

John  C.  Davies,  Attorney-General, 
Albany,  N.  Y. 

{Verification.^ 

VII.  ACTION  BY  WATER  COMPANY  AGAINST  MUNICIPALITY  TO 
RECOVER  FOR  WATER  FURNISHED. 

Form  No.  20732. 

(Precedent  in  Joplin  Waterworks  Co.  v.  Joplin,  (Mo.  1903)  76  S,  W.  Rep.  960.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  S931.)]^ 
First  Count.  Plaintiff  states:  That  it  is  a  corporation  duly  formed 
and  existing  under  the  laws  of  the  state  of  Missouri,  and  engaged  in 
the  business  of  supplying  water  for  certain  agreed  prices  to  the  said 
city  oi  Joplin  and  the  inhabitants  thereof;  that  said  city  ol  Joplin  is 
a  city  of  the  third  class,  under  and  by  virtue  of  the  laws  of  the  state 
of  Missouri,  situated  in  said  county  and  state;  that  on  or  about  the 
21st  day  of  December,  1S8I,  the  said  city  oi  Joplin,  then  existing  and 
acting  under  a  special  charter  duly  granted  by  the  legislature  of  the 
state  of  Missouri,  did,  by  an  ordinance  known  as  No.  79,  entitled  "  Ordi- 
nance No.  79,  to  provide  for  supplying  with  water  the  streets,  lanes, 
alleys,  squares  and  public  places  in  the  city  of  Joplin,  Missouri,  and 
for  contracting  with  Paul  B.  Perkins,  of  Geneseo,  Illinois,  his  heirs, 
associates  and  assigns,  for  the  supplying  with  water  such  streets, 
lanes,  alleys,  squares  and  public  places,  duly  passed,  adopted  and 
approved,  and  duly  authorized  and  ratified  by  a  vote  of  the  qualified 
voters  of  said  city  at  an  election  duly  held,  make  a  contract  with  one 
Paul  B.  Perkins  for  the  supplying  with    water   the   streets,   lanes, 

1.  Judgment  for  plaintiff  was  affirmed.     []  will  not  be  found  in  the  reported 

2.  The  matter  to  be  supplied  within     case. 

943  Volume  18. 


20732.  WATER  COMPANIES  20732. 

alleys,  squares  and  public  places  in  said  city  upon  the  terms  and  con- 
ditions contained  and  expressed  in  the  various  sections  of  said  ordi- 
nance, and  for  that  purpose  in  said  ordinance  made  a  contract  with 
said  Perkins  and  his  assigns  to  construct  and  complete  a  system 
of  waterworks  in  and  adjacent  to  said  city."  The  provisions  and 
conditions  of  said  ordinance  were  duly  accepted  by  said  Perkins,  and 
in  accordance  with,  by,  and  under  the  terms  of  said  ordinance  said 
Perkins  and  assigns  did  construct,  maintain  and  operate  said  system 
of  waterworks,  and  have  the  same  completed  on  or  about  the  Isi  day 
of  April,  id>82.  That  said  city  under,  in,  and  by  section  eight  of  said 
ordinance  did  rent  from  said  Perkins  and  his  assigns  during  the  full 
term  of  twenty  years  after  the  completion  of  said  waterworks  sixty 
hydrants  located  in  said  city  by  the  council  of  said  city,  at  an 
annual  rental  of  Jive  thousand  dollars  per  annum,  payable  semi- 
annually on  the  15th  days  of  January  and  July  in  each  year,  with 
interest  at  eight  per  cent,  per  annum  on  each  and  every  deferred 
payment,  if  any  there  should  be,  until  paid,  as  was  provided  in  sec- 
tion thirteen  of  said  ordinance,  for  the  full  term  of  twenty  years  from 
and  after  said  waterworks  should  be  completed  and  the  water  ready 
to  be  delivered  from  said  hydrants,  and  the  mayor  and  city  clerk  of 
said  city  notified  thereof  in  writing  by  the  owners  or  operators 
of  said  works  or  their  agents;  all  of  which  was  duly  done,  performed 
and  completed  about  the  said  Isi  day  oi  April,  i882.  That  said  sixty 
hydrants  were  duly  located  as  aforesaid,  constructed  and  put  in  by 
said  Perkins,  and  water  supplied  and  furnished  to  and  through  said 
hydrants  by  said  Perkins,  his  assigns  and  successors,  from  the  day 
and  year  last  aforesaid  continuously  up  to  the  present  time;  all  in 
accordance  with  the  terms  of  said  ordinance.  That  on  or  about  the 
13th  day  oi  April,  i881,  the  said  Perkins  assigned  the  aforesaid  con- 
tract to  the  Joplin  Water  Company,  a  corporation  duly  formed  and 
existing  under  the  laws  of  the  state  of  Missouri,  and  on  or  about  the 
1st  day  of  May,  iS93,  said  Joplin  Water  Company  assigned  said  con- 
tract to  the  plaintiff  herein,  who  ever  since  has  been  and  now  is  the 
owner  thereof,  and  entitled  to  all  the  rights  and  benefits  due  for  the 
performance  thereof  and  coming  from  said  city,  and  has  been  so 
entitled  ever  since  the  day  and  year  last  aforesaid.  That  said  city, 
under  and  by  the  said  contract  and  the  premises  herein  as  stated, 
became  liable  to  pay  and  agreed  to  pay  said  Perkins,  his  assigns  and 
successors,  as  a  rental  for  the  said  sixty  hydrants,  five  thousand 
dollars  per  annum,  payable  as  aforesaid.  That  said  city  did  pay  and 
continue  in  accordance  with  said  ordinance  to  pay  to  said  Joplin 
Water  Company  and  to  the  plaintiff,  respectively,  the  said  rental  as  in 
said  ordinance  stipulated  and  expressed  to  be  paid,  from  about  the  15th 
day  oi  April,  i882,  aforesaid,  up  to  the  15th  day  oi  July,  iS96,  when 
at  said  last  day  and  year  mentioned  the  said  city  made  default 
therein,  and  then  failed  and  refused  to  pay  the  plaintiff  anything 
further  on  account  of  the  rental  of  said  hydrants,  and  has  ever  since 
and  still  so  defaults,  fails  and  refuses.  Wherefore,  in  consideration 
of  the  premises,  the  plaintiff  states  and  alleges  that  the  defendant 
owes  to  the  plaintiff  on  account  of  said  hydrant  rental  the  sum  of 
twenty-five  hundred  dollars,  being  the  rental   owing  as  aforesaid   for 
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said  sixty  hydrants  ivovn.  July  15th^  i896,  to  January  15th,  i2>97,  with 
interest  thereon  at  eight  per  cent,  per  annum  from  the  day  and  year 
last  aforesaid  to  the  commencement  of  this  suit  —  that  '\s,iovone 
year  and  four  months  —  amounting  to  two  hundred  and  sixty-six 
dollars  and  sixty-six  cents;  and  wherefore,  in  consideration  of 
the  premises,  the  plaintiff  prays  judgment  against  the  defendant 
for  the  sum  of  twenty-seven  hundred  and  sixty-six  dollars  and 
sixty-six  cents,  with  all  further  interest  to  become  due,  and  costs 
of  suit.  Wherefore  and  in  consideration  of  the  premises,  the 
plaintiff  states  and  alleges  that  the  defendant  owes  to  the  plaintiff 
on  account  of  said  hydrant  rental  the  further  sum  of  twenty-five  hun- 
dred dollars,  being  the  rental  owing  as  aforesaid  for  said  sixty  hydrants 
ivova  January  15,  i897,  to  July  15,  i897,  with  interest  thereon  at 
eight  per  cent,  per  annum  from  the  day  and  year  last  aforesaid  to 
the  commencement  of  this  suit  —  that  is,  for  ten  months  —  amount- 
ing to  one  hundred  and  sixty  dollars;  and  wherefore,  in  considera- 
tion of  the  premises,  the  plaintiff  prays  judgment  against  the 
defendant  for  the  further  sum  of  twenty-six  hundred  and  sixty-six 
dollars,  with  all  further  interest  to  become  due,  and  cost  of  suit. 
Wherefore,  in  consideration  of  the  premises,  the  plaintiff  states  and 
alleges  that  the  defendant  owes  to  the  plaintiff  on  account  of  said 
hydrant  rental  the  further  sum  of  twenty-five  hundred  dollars,  being 
the  rental  for  said  sixty  hydrants,  irova  July  15,  iS97,  to  January  15, 
iS98,  with  interest  thereon  at  the  rate  of  eight  per  cent,  per  annum 
from  the  day  and  year  last  aforesaid  to  the  commencement  of  this 
suit  —  that  is,  six  months — amounting  to  one  hu?idred dollars;  and 
wherefore,  in  consideration  of  the  premises,  the  plaintiff  prays  judg- 
ment against  the  defendant  for  the  further  sum  of  twenty-six  hundred 
dollars,  with  all  further  interest  to  become  due,  and  costs  of  suit. 

Second  Count.  The  plaintiff  further  states  that  in  and  by  the  said 
ordinance,  and  the  acceptance  thereof  as  aforesaid,  it  was  agreed, 
as  is  specifically  set  forth  and  expressed  in  section  ten  of  said  ordi- 
nance, that  hydrants  additional  to  the  said  sixty  should  be  erected 
by  said  Perkins,  his  assigns  and  successors,  in  said  city,  when  thereto 
ordered  by  a  resolution  of  the  council  of  said  city  to  that  effect. 
The  cost  of  such  additional  hydrants,  with  the  main  necessary  there- 
for and  the  putting  up  of  the  same  in,  should  be  paid  by  the  city; 
the  entire  cost  of  each  of  such  additional  hydrants  not  to  exceed 
eighty -five  dollars;  each  of  such  hydrants  to  be  of  the  same  style  and 
make  of  the  hydrants  mentioned  in  the  first  count  of  this  petition; 
and  when  furnished,  erected  and  completed,  the  said  Perkins,  his 
assigns  and  successors,  are  to  keep  the  same  in  repair  and  supplied 
with  water,  as  in  the  case  of  the  hydrants  mentioned  in  the  first 
count  of  this  petition.  That  said  city  in  said  ordinance  agreed  to 
pay  a  rental  of  twenty-five  dollars  per  annum  for  every  such  addi- 
tional hydrant  so  erected  and  supplied,  such  rental  to  begin  and  be 
payable  from  the  time  when  such  additional  hydrant  or  hydrants 
should  be  ready  to  supply  water  and  the  city  clerk  of  said  city 
notified  thereof.  That  accordingly,  and  in  accordance  with  said 
ordinance,  and  the  contract  aforesaid,  and  the  provisions  thereof, 
the  said  Joplin  Water  Company  and  the  plaintiff,  respectively,  from 
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time  to  time  put  in,  supplied  with  water  and  kept  in  repair  ninety- 
three  hydrants  additional  to  those  mentioned  in  the  first  count  of 
the  petition,  all  of  which  were  duly  accepted  by  and  devoted  to  the 
uses  of  said  city.  That  the  plaintiff  and  its  predecessor,  ssiid  Joplin 
Water  Company^  upon  one  part,  and  the  defendant,  upon  the  other 
part,  each  and  all  duly  performed  the  contract  aforesaid  as  required 
by  and  expressed  in  said  ordinance,  and  the  subsequent  matters 
pertinent  thereto  and  connected  therewith,  and  the  said  city  made 
all  payments  due  thereon  and  thereunder  up  to  the  15th  oi  July, 
i896,  when  the  said  city  made  default  in  the  payment  of  the  hydrant 
rental  due  the  plaintiff  upon  the  said  ninety-three  additional  hydrants, 
and  then  and  thereafter  failed  and  refused  to  pay  the  plaintiff  any 
part  of  such  rental,  and  has  ever  since  so  defaulted,  failed  and 
refused  to  pay,  and  still  so  continues  to  default,  fail  and  refuse. 
Wherefore,  in  consideration  of  the  premises,  the  plaintiff  states  and 
alleges  that  the  defendant  owes  to  the  plaintiff,  on  account  of  the 
rental  of  said  additional  ninety-three  hydrants,  the  further  sum  of 
eleven  hundred  and  sixty-two  doWdirs  and  j^/y  cents,  being  the  rental 
for  said  ninety-three  additional  hydrants  irom.  July  15,  jS96,  to  Janu- 
ary 15,  1 897,  with  interest  thereon  at  the  rate  of  eight  per  cent,  per 
annum  from  the  day  and  year  last  aforesaid  to  the  filing  of  this 
petition — ^  that  is,  for  one  year  a.nd /our  months — amounting  to  one 
hundred  and  thirty-nine  dollars;  and  wherefore,  in  consideration  of 
the  premises,  the  plaintiff  prays  judgment  against  the  defendant  for 
the  further  sum  oi  thirteen  hundred  and  one  dollars  and  teti  cents,  with 
all  further  interest  to  become  due,  and  costs  of  suit.  Wherefore,  in 
consideration  of  the  premises,  the  plaintiff  states  and  alleges  that 
the  defendant  owes  the  plaintiff,  on  account  of  said  additional  ninety- 
three  hydrants,  the  further  sum  of  eleven  hundred  and  sixty-two  dol- 
lars and  ^f/Vy  cents,  being  the  rental  for  said  ninety-three  hydrants 
ivova  January  15,  i897,  to  July  15,  iS97,  with  interest  thereon  at  the 
rate  of  eight  per  cent,  per  annum  from  the  day  and  year  last  afore- 
said to  the  filing  of  this  petition,  being  ten  months,  amounting  to 
one  hundred  a7td sixteen  dollars;  and  wherefore,  in  consideration  of 
the  premises,  the  plaintiff  prays  judgment  against  the  defendant  for 
the  further  sum  of  twelve  hundred  and  seventy-eight  dollars  and  fifty 
cents,  with  all  further  interest  to  become  due,  and  costs  of  suit. 
Wherefore,  in  consideration  of  the  premises,  the  plaintiff  states  and 
alleges  that  the  defendant  owes  to  the  plaintiff,  on  account  of  the 
rental  of  said  additional  ninety-three  hydrants,  the  further  sum  of 
eleven  hundred  and  sixty-two  dollars  and  _/?//)/ cents,  being  the  rental 
for  said  ninety-three  additional  hydrants  from  July  15,  i897,  to  Janu- 
ary 15,  i898,  with  interest  thereon  at  the  rate  of  eight  per  cent,  per 
annum,  from  the  day  and  year  last  aforesaid  to  the  filing  of  this 
petition,  being  four  months,  amounting  to  thirty-one  dollars;  and 
wherefore,  in  consideration  of  the  premises,  the  plaintiff  prays  judg- 
ment against  the  defendant  for  the  further  sum  of  eleven  hundred  and 
ninety-three  dollars  2ir\6.  fifty  cents,  with  all  further  interest  to  become 
due,  and  costs  of  suit. 

[(^Signature  of  attorney. )Y 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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VIII.  JUDGMENT    IN  ACTION    TO   ANNUL  CONTRACT   OF 
MUNICIPALITY  FOR  WATER  WORKS. 

Form  No.  20733 . 

(Precedent  in  Mock  v.  Santa  Rosa,  126  Cal.  337.)' 
[(^Commence fneni  as  in  Form  No.  11902.')\^ 

1.  It  is  hereby  ordered,  adjudged  and  decreed  that  the  contract 
dated  September  28,  i895,  made  by  and  between  defendant,  the  city 
of  Santa  Rosa,  a  municipal  corporation,  party  of  the  first  part,  and 
defendant  Effey,  of  the  city  of  Santa  Cruz,  party  of  the  second  part, 
for  the  construction  of  a  system  of  waterworks  according  to  the 
plans  and  specifications  of  C.  Monjeau,  is  hereby  declared  null  and 
void  and  of  no  effect ;  and  defendant,  the  city  of  Santa  Rosa,  is  hereby 
absolved  of  and  from  any  and  all  obligations  whatsoever  to  any  one 
under  or  by  virtue  of  said  contract. 

2.  It  is  further  ordered,  adjudged  and  decreed  that  the  bonds 
provided  for  in  ordinance  No.  168  of  the  ordinances  of  defendant, 
the  city  of  Santa  Rosa,  except  \.\\t  first  series  of  said  bonds,  to  wit, 
bonds  Nos.  1  to  5,  inclusive,  were  unlawfully  disposed  of  by  defend- 
ants, E.  F.  Woodward  individually  and  as  mayor  of  said  city,  E. 
Berka,  C.  N.  Co/h'ns,  E.  D.  Harris,  Thomas  P.  Keegan,  George  A. 
Tupper  and_/.  S.  Wilson  individually  and  as  members  of  and  com- 
jx)sing  the  common  council  and  legislative  body  of  defendant,  the 
city  of  Santa  Rosa,  and  M.  V.  Vatiderhoof  individually  and  as 
treasurer  of  said  city  of  Santa  Rosa,  and  Robert  Effey,  and  contrary 
to  the  provisions  of  law  regulating  the  mode  and  conditions  for  the 
disposal  of  such  bonds,  and  in  violation  of  the  trust  reposed  in 
defendants  Woodward,  Berka,  Collins,  Harris,  Keegan,  Tupper, 
Wilson,  Vanderhoof,  Effey  and  Paul  B.  Perkins,  wilfully,  unlawfully 
and  fraudulently  disposed  of  the  proceeds  of  said  bonds,  and  that 
said  defendants  last  named  are  adjudged  to  be  liable  for  the  payment 
to  defendant,  the  city  of  Santa  Rosa,  of  the  value  of  said  bonds  at 
the  time  of  their  disposal,  to  wit,  one  hundred  and  sixty-five  thousand 
seven  hundred  and  one  dollars  and  tiventy-five  cents. 

3.  It  is  further  ordered,  adjudged  and  decreed  that  the  ^stem  of 
waterworks  constructed  by  Paul  B.  Perkins  in  the  city  of  Santa 
Rosa,  consisting  of  pipe  lines,  reservoirs,  pumping  plants  and  all 
other  appliances  connected  therewith,  be  and  they  are  hereby 
decreed  to  be  the  direct  results  of  the  disposal  of  said  water  bonds 
issued  by  the  city  of  Santa  Rosa,  under  and  by  virtue  of  ordinance 
No.  163,  and  that,  as  such  direct  result,  said  waterworks  constructed 
by  said  Paul  B.  Perkins  should  be  and  they  are  hereby  decreed  to  be 
held  and  possessed  by  the  defendants,  the  mayor  and  common  council 
of  the  city  of  Santa  Rosa,  in  trust  for  said  city  of  Santa  Rosa  and  the 
inhabitants  and  taxpayers  thereof  as  if  said  works  were  a  part  of 
said  water  bonds,  and  that  said  defendants  Robert  Effey  and  Paul 
B.  Perkins  never  had  any  lawful  right,  title  or  interest  in  or  to  said 
waterworks  or  any  part  or  parcel  thereof. 

1.  This  is  the  judgment  as  modified  2.  The  matter  to  be  supplied  within 
by  the  supreme  court.  [  ]  vvill  not  be  found  in  the  reported  case. 

947  Volume  18. 


20733.  WATER  COMPANIES,  ETC.  20733. 

4.  That  an  accounting  shall  be  had  by  this  court  of  the  actual 
value  of  said  system  of  waterworks,  pipe  lines,  reservoirs,  pumping 
station,  et  cetera,  constructed  by  said  Paul  B.  Perkins  in  said  city  of 
Santa.  Rosa,  and  that  after  said  actual  value  of  said  waterworks  is 
ascertained  as  herein  provided,  that  a  judgment  shall  be  entered 
to  take  effect  as  of  the  entry  of  this  judgment  against  defendants 
E.  F.  Woodward,  E.  Berka,  C.  JV.  Collins,  E.  D.  Harris,  T/io?nas  P. 
Keegan,  George  A.  Tupper,  J.  S.  Wilson,  M.  V.  Vanderhoof,  individ- 
ually and  as  treasurer  of  said  city  of  Santa  Rosa,  Robert  Effey  and 
Paiil  Perkins,  ]o\n\.\y  and  severally,  for  the  amount  of  money  which 
shall  be  found  to  be  the  difference  between  the  value  of  said  bonds 
at  the  time  of  their  disposal,  to  wit,  one  hundred  and  sixty- five  thousand 
seven  hundred  and  one  dollars  and  twenty-five  cents,  and  the  ascer- 
tained value  of  said  system  of  waterworks  constructed  by  defend- 
ant Perkins. 

5.  That  upon  the  value  of  the  work  and  material  done  and 
furnished  by  said  Perkins  in  the  construction  of  said  waterworks 
being  ascertained  by  the  court,  judgment  for  the  amount  of  the 
deficiency  as  provided  in  paragraph  4  hereof,  and  for  the  costs  of 
plaintiff  up  to  this  time,  hereby  taxed  at  five  hundred  and  thirty-seven 
dollars  dMdi  forty  cents,  and  for  accruing  costs  hereafter  incurred 
on  behalf  of  defendant,  the  city  of  Santa  Rosa,  of  the  plaintiff 
against  said  defendants,  made  liable  for  said  deficiency,  shall  be 
entered  against  said  defendants  as  herein  provided. 

6.  That  defendant  Mobley  have  and  recover  from  plaintiff  his, 
said  Mobley  s,  costs,  hereby  taxed  at  % . 

[(^Concluding  as  in  Form  No.  118Jf.2.y\'^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 

948  Volume  18. 


WATERS  AND  WATERCOURSES. 
I.  Petition  to  Change  Course  of  stream,  950. 

II.  FLOWAGE,  951.  * 

1.  Proceeding   by   Owner   of  Water-power  for  Assessment  of 

Land  Damages,  951. 

a.  Petition  to  Assess  Damages^  95 1  • 

b.  Order  to  Shoia  Cause  on  Petition,  954. 

2.  Petition  by  Owner  of  Water-power  for  Assessment  of  Land 

Damages   in    Gross   Where   Annual  Damages  have  been 
Assessed,  954. 

3.  Action  for  Flow  age,  956. 

a.  Damage  to  Plaintiff's  Land,  956. 

(i)  Caused  by  Construction  of  Culvert,  957. 

(2)  Caused  by  Erecting  Dam,  958. 

(jx)  In  General,  958. 

{b)   Where   Plaintiff    has    Sustained   Special 

Damage,  961. 
{c)   Where  Land  Upon  Which  Nuisance  Exists 

has  been  Traiisf erred,  961. 

(3)  Caused  by  Raising  Dam,  962. 

(4)  Caused  by  Construction  of  Ditches,  962. 

(5)  Caused  by  Construction  of  Ditches  and  Embank- 

ment, 963. 

(6)  Caused  by  Excavations,  965. 

(7)  Caused  by  Putting  Logs  and  Timber  in  Stream, 

966. 

(8)  Caused  by  Construction  of  Sluice,  967. 

b.  Damage  to  Plaintiff  s  Mill  by  Erection  of  Dam,  967. 

c.  Damage  to  Plaintiff's  Factory  and  Contents  by  Con- 

struction of  Culvert  and  Embankment,  970. 

d.  Damage  to  Plaintiff's  Ditch  or  Canal  by  Breaking  and 

Overfloiiiing  of  Defendant's  Ditch,  972. 

e.  Damage  to  Plaintiffs  Mine  and  Mining  Machinery  by 

Breaking  of  Plaintiff ' s  Reservoir,  972. 

III,  ACTIONS  FOR  DIVERSION  OR  DETENTION,  973. 

1.  In  Ge/ieral,  974. 

3.  By  Constructing  Sluices,  Trenches  and  Channels,  976. 

3.  Erecting  Dam  Above  Plaintiff's  Dam,  981. 

4.  By  Remoinng  Bank  of  Watercourse  Above  Plaintiff's  Mill 

and  Diverting  the  Water,  981. 

5.  By  Stopping  and  Flowing  Back  Water  to  Plaintiff's  Mill, 

983- 

IV.  ACTION    FOR  FLOWING   WATER    FROM    DEFENDANT'S    ROOF 

ONTO  PLAINTIFF'S  PREMISES,  983. 

949  Volume  18. 


20734.  WATERS  AND  WATERCOURSES.  20734. 

V.  ACTION  FOR  Cutting  Water-pipe  which  Conveyed  water 

FROM  PLAINTIFF'S  HOUSE,  984. 

VI.  ACTION  TO   RECOVER  FOR  STOPPAGE  OF  LOGS  BY  BOOM  IN 
RIVER,  985. 

VII.  ACTION  TO  RECOVER  FOR  DESTRUCTION  OF  ICE-FIELD  CAUSED 
BY  DEFENDANT  MALICIOUSLY  AND  UNNECESSARILY  DRAW- 
ING WATER  FROM  POND,  986. 

VIII.  OBSTRUCTION  OF  NAVIGATION,  987. 
1.   Civil  Action,  987, 

a.  Erectiflti  of  Crib  and  Piers  iii  River,  988. 

b.  Depositiiig  Sand  and  Gravel  from  Sewers  in  Stream., 

.989- 
3,   Criminal  Prosecutions,  990, 

IX.  ACTION  TO  RECOVER  FOR  POLLUTION  OF  STREAM,  993. 

X.  PROCEEDINGS  FOR  INJUNCTION,  995. 

1.  Bill  for  Injunction  to  Restrain  Building  of  Piers  in  River, 

995- 

2.  Bill  for  Injunction  to  Restrain  Defendants  from  Flowing 

Water  from  Defendant's  Mill  Onto  Plaintiff  s  Land,  1002, 

3.  Answer  to  Petition  to  Enjoin  Construction  of  Levee,  1003. 


I.  PETITION  TO  CHANGE  COURSE  OF  STREAM, 
Form  No.  20734.' 


State  of  Indiana,  , 

r   SS 

County  of  Posey.  ) 

To  the  Board  of  County  Commissioners  of  said  County: 

The  petition  of  the  undersigned  respectively  represents: 

That  they  are  freeholders  in  the  said  county  of  Posey,  and  are 
owners  of  the  lands  which  will  be  assessed  for  the  costs  of  the 
improvementfe  hereinafter  mentioned. 

That  a  stream  of  water  known  as  Clear  River  flows  through  the 
township  of  Mount  Vernon,  in  said  county,  which  said  stream  is 
described  as  follows:  (^Here  describe  the  portion  of  the  stream  to  be 
improved^. 

That  public  convenience  and  utility  require  that  the  course  of  said 
stream  be  changed  for  the  following  reasons,  to  wit:  (JHere  set  out 
reasons  xvhy  the  course  of  the  stream  should  be  changed^. 

Wherefore  your  petitioners  pray  that  the  course  of  said  stream  be 
changed  as  follows:  (^Here  state  the  course  to  which  the  stream  is  to  be 
changed^;  that  viewers  be  appointed  to  view,  examine,  lay  out  and 
change  said  stream,  as  above  prayed.  Your  oetitioners  herewith 
file  the  bond  required  by  law  conditioned  for  the  payment  of  the 
expenses  of  the  preliminary  survey  and  report,  if  the  improvement 
above  proposed  shall  not  be  finally  ordered. 

{Signatures  of  petitioners^ 

1.  Indiana.  —  Horner  s  Stat.  (1901),  §  6550a  et  seq. 
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II,  FLOWAGE. 

1,  Proceeding  by  Owner  of  Water-power  for  Assessment  of 

Land  Damages. 

a.  Petition  to  Assess  Damages. 
Form  No.  20735. 
(Precedent  in  Hovey  v.  Perkins,  63  N.  H.  522.) 
To  the  Superior  Court  of  Judicature  for  the  County  of  Merrimack  : 

The  Amoskeag  Manufacturing  Company  complain  against  John 
£>oe,  Richard  Roe,  Samuel  Short,  William  West,  Francis  Fern  and 
John  Smith,  and  respectfully  represents  that  said  company  were  duly 
incorporated  by  the  laws  of  the  state  of  New  Hampshire,  by  an  act 
passed  July  1,  iSSl,  and  that  in  and  by  the  charter  of  incorporation 
so  granted  they  were  empowered  to  establish,  manage  and  carry 
on  the  manufacture  of  cotton,  woolen,  iron  and  other  lawful  manu- 
factures on  or  near  the  Amoskeag  falls,  in  Goffstown,  and  also  any  and 
all  such  branches  of  manufacture  and  trade  as  are  necessary  to  carry 
on  and  manage  the  business  of  said  corporation,  and  to  purchase, 
take,  hold  and  convey  real  and  personal  estate  of  every  kind  to  such 
amount  as  they  may  find  necessary  and  convenient  in  the  manage- 
ment of  their  concerns,  provided  the  same  shall  not  exceed  the  sum 
of  one  million  dollars;  and  the  same  to  manage,  improve,  change  and 
sell  at  their  pleasure,  and  to  erect  on  the  real  estate  to  be  purchased 
and  held  by  them,  as  aforesaid,  such  dams,  canals,  mills,  buildings, 
machines  and  works  as  they  may  deem  necessary  or  useful  in  carry- 
ing on  and  managing  their  manufactures  and  works,  and  in  conduct- 
ing the  business  of  the  corporation. 

That  by  an  amendment  to  said  charter,  passed  yi&f«<?  26,  iS38,  said 
corporation  were  authorized  to  purchase,  hold,  dispose  of,  use  and 
improve  any  part  or  the  whole  of  the  stock  of  the  Amoskeag  Canal 
Company,  or  any  other  canal  company  at  or  near  Amoskeag  falls,  on 
Merrimack  river,  with  all  the  rights  and  privileges  and  subject  to 
all  the  liabilities  and  obligations,  appertaining  to  said  companies 
under  their  respective  charters. 

That,  when  the  Amoskeag  Manufacturing  Company  own  the  whole 
of  the  stock  of  any  of  the  above  named  companies,  the  duties  of 
the  same  may  be  performed,  and  the  privileges  enjoyed,  in  the  name 
of  the  Amoskeag  Manufacturing  Company;  and  the  capital  stock 
allowed  for  carrying  on  their  business  at  the  Amoskeag  falls,  in 
Manchester,  was  subsequently  increased  to  the  amount  of  three 
millions  of  dollars. 

That  the  Amoskeag  Canal  Company  were,  by  their  charter,  authorized 
to  construct  a  dam  across  the  Merrimack  river  at  Amoskeag  falls;  and 
that  the  whole  of  the  stock  of  the  Amoskeag  Canal  Company  is  held 
by  the  Amoskeag  Manufacturing  Company,  who  thereby  are  entitled 
to  all  the  powers,  rights  and  privileges  of  the  Amoskeag  Canal 
Company. 

That  the  Amoskeag  Cotton  and  Woolen  Manufacturing  Company 
were,  by  their  charter,  authorized  to  construct  any  mills  and  erect 
any  dam  across  the  Merrimack  river  at  Amoskeag   falls,  that  they 
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might  find  useful  for  carrying  on  the  manufacture  of  cotton  and 
woolen  fabrics;  and  that  the  rights,  powers  and  privileges  of  the 
Amoskeag  Cotton  and  Woolen  Manufacturing  Company  are  now  held  by 
the  Amoskeag  Manufacturing  Company. 

That,  by  an  amendment  to  the  charter  of  said  corporation, 
approved  y^z^/v «?,  i86i,  it  was  provided  that  whereas,  by  the  original 
act  incorporating  the  Amoskeag  Manufacturing  Company,  approved 
July  1,  i831,  and  by  sundry  amendments  thereto,  said  corporation 
were  authorized  to  erect  on  their  real  estate  such  dams  and  canals 
as  they  might  deem  useful  in  carrying  on  and  managing  their  manu- 
factures and  works,  and  to  maintain  and  continue  such  dams  and 
canals  as  have  heretofore  been  used  or  might  become  necessary  for 
the  purpose  of  navigation,  manufactures  or  other  objects  authorized 
by  said  act  and  said  amendment  thereto;  and  whereas  the  said  cor- 
poration, under  the  authority  of  said  act  and  said  amendments,  have 
erected  and  now  maintain  and  use  a  dam  necessary  for  carrying  on 
and  managing  their  manufactures  and  works;  and  whereas  no  method 
is  provided  in  said  acts  and  said  amendments  for  assessing  and 
determining  the  amount  of  damage  that  may  be  caused  by  taking 
and  using  the  right  so  to  maintain  and  use  said  dam  —  therefore,  if 
any  person  is  aggrieved  or  damaged  by  the  exercise  on  the  part  of 
said  company  of  the  rights,  powers  and  privileges  in  regard  to  said 
dams  and  canals  conferred  by  said  acts  and  amendments  and  used  by 
said  corporation  and  such  damage  or  grievance  shall  not  be  satisfac- 
torily adjusted  by  said  corporation  within  tkirty  days  after  notice 
thereof,  either  party  may  apply  by  petition  to  the  Supreme  Judicial 
Court  in  the  county  where  such  grievance  or  damage  arises,  to  have 
the  damages  which  have  been  or  may  be  done  by  said  corporation 
assessed;  and  in  such  petition  he  shall  distinctly  set  out  his  title  to 
the  premises  damaged  and  his  right  by  reason  whereof  said  grievance 
arises  and  the  nature  of  the  injury  and  the  amount  and  extent  of 
the  damages  that  may  be  occasioned  thereby;  and  said  court,  after 
reasonable  notice  to  all  persons  interested,  shall  appoint  a  committee 
to  determine  in  relation  to  the  matters  set  forth  in  said  petition. 
Said  committee  shall  be  first  duly  sworn  to  the  faithful  and  impartial 
discharge  of  their  duties  and  shall  give  such  notice  to  the  parties  as 
shall  be  ordered  by  said  court,  shall  view  the  premises  and  estimate 
the  damages  and  make  report  to  the  said  court  at  the  next  term 
thereof,  and  said  court  shall  render  judgment  thereon,  which  shall 
be  final. 

That  said  Amoskeag  Manufacturing  Company,  under  the  authority 
so  granted,  have  purchased  the  land  on  both  sides  of  the  Merrimack 
river  at  Amoskeag  falls,  and  including  the  river  and  falls,  and  have 
there  erected  mills,  dug  canals  and  established  works,  at  a  cost  of 
several  millions  of  dollars,  and  have  encouraged  others  to  also  erect 
mills  and  works  at  an  expenditure  of  several  millions  of  dollars 
more,  and  intend  erecting  other  works  and  mills  at  a  large  expense 
and  for  the  purpose  of  rendering  the  water-power  of  said  river  at 
said  falls  available  for  the  use  of  such  mills  and  works,  have  there 
constructed  a  dam  across  said  river,  and  placed  flash-boards  thereon 
as  part  of  said  dam. 
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That  the  construction  of  said  mills  and  dam,  and  placing  flash- 
boards  thereon  to  raise  the  water  for  working  said  mills  and  works, 
and  for  creating  a  reservoir  of  water,  and  for  equalizing  the  flow  of 
the  same  for  the  use  of  such  mills,  is  of  public  use  and  benefit  to  the 
people  of  this  state,  and  that  the  same  is  necessary  for  the  use  of  the 
mills  for  which  it  is  designed,  and  for  carrying  on  and  managing 
their  manufactures  and  works, 

Thdit  John  Doe,  of  Manchester,  in  the  county  of  Merrimack 
aforesaid,  claims  to  be  seised  and  possessed  of  a  tract  of  land  in 
Manchester,  in  said  county  of  Merrimack,  and  that  by  said  dam,  so 
erected  with  such  flash-boards  thereon,  said  land  is  overflowed,  and 
the  ground,  grass  and  soil  of  said  premises  washed  away,  to  the 
damage  of  Si^ixdi  John  Doe,  as  he  says,  to  the  amount  oi  five  thousand 
dollars. 

And  said  Amoskeag  Manufacturing  Company  are  also  informed  that 
said  premises  are  claimed  by  Richard  Roe,  of  Manchester,  in  said 
county  of  Men-itnack,  who  also  claims  that  the  same  is  in  like  manner 
overflowed,  and  the  ground,  grass  and  soil  of  said  premises  washed 
away,  as  he  claims  to  his  damage  the  sum  oi  five  thousand  dollars. 

And  said  company  are  also  informed  that  Samuel  Short,  of  Man- 
chester, in  the  county  of  Merrimack,  claims  an  interest  in  said  prem- 
ises by  mortgage  or  otherwise. 

And  said  Atnoskeag  Manufacturiijg  Company  say  that  said  land 
is  not  overflowed  by  said  dam  and  flash-boards  so  erected,  nor  is  the 
ground,  grass  and  soil  thereof  thereby  washed  away,  nor  thereby  are 
the  said  premises  in  any  way  injured;  that  they  were  notified  of  said 
pretended  damage  or  injury  more  than  thirty  days  before  the  date 
hereof,  and  that  they  have  been  hitherto  unable  satisfactorily  to 
adjust  the  same. 

That  William  West,  of  Manchester,  in  the  county  of  Merrimack, 
aforesaid,  claims  to  be  seised  and  possessed  of  a  tract  of  land  in 
Manchester,  in  said  county  of  Merrimack,  and  that  by  said  dam  so 
erected  with  such  flash-boards  thereon,  said  land  is  overflowed,  and 
the  ground,  grass  and  soil  of  said  premises  washed  away,  to  the 
damage  of  said  William  West,  as  he  says,  to  the  amount  of  five 
thousand  dollars. 

And  said  Amoskeag  Manufacturing  Cojnpany  are  also  informed  that 
said  premises  are  claimed  by  Francis  Fern,  of  Manchester,  in  said 
connvy  oi  Merrimack,  who  also  claims  that  the  same  is  in  like  manner 
overflowed,  and  the  ground,  grass  and  soil  of  said  premises  washed 
away,  as  he  claims,  to  his  damage  the  sum  oi  five  thousafid  dollars. 

And  said  company  are  also  informed  that  John  Smith,  of  Manchester, 
in  the  said  county  of  Merrimack,  claims  an  interest  in  said  premises 
by  mortgage  or  otherwise. 

And  said  Amoskeag  Manufacturing  Company  say  that  said  land  is 
not  overflowed  by  said  dam  and  flash-boards  so  erected,  nor  is  the 
ground,  grass  and  soil  thereof  thereby  washed  away,  nor  thereby  are 
the  said  premises  in  any  way  injured;  that  they  were  notified  of  said 
pretended  damage  or  injury  more  than  thirty  days  before  the  date 
hereof,  and  that  they  have  been  hitherto  unable  satisfactorily  to 
adjust  the  same. 

953  Volume  i8. 


20735.  WATERS  AND  WATERCOURSES.  20737. 

Wherefore  said  Amoskeag  Manufacturing  Coinpany  pray  that  a  com- 
mittee may  be  appointed  to  determine  in  reference  to  the  matters 
set  forth  in  said  petition,  and  that  such  committee  be  first  duly 
sworn  to  the  faithful  discharge  of  their  duties,  that  they  give  such 
notice  to  the  parties  as  may  be  ordered  by  the  court,  that  a  view  of 
said  premises  be  had  and  the  parties  heard,  and  that  it  may  be  deter- 
mined whether  the  erection  of  said  dam,  with  said  flash-boards  form- 
ing part  of  the  same,  as  constructed  by  said  corporation,  is  necessary 
for  the  use  of  the  mills  and  works  already  erected,  or  that  are 
designed  to  be  erected,  and  for  which  it  is  designed,  and  for  carrying 
on  and  managing  the  manufactures  and  works  of  said  corporation; 
and  what  is  the  nature  of  the  injury,  and  that  the  amount  and  extent 
of  the  damages  that  have  been  or  may  be  done  to  said  premises  (if 
any)  by  the  construction  of  said  dam  and  the  placing  flash-boards 
thereon  as  part  thereof  may  be  estimated  and  report  made  thereof 
to  said  court;  and  that  judgment  be  rendered  thereon  in  accordance 
with  the  provisions  of  said  amendment. 

Amoskeag  Manufacturing  Company^ 
By  its  Attorney,  Jeremiah  Mason. 

b.  Order  to  Show  Cause  on  Petition. 

Form  No.  20736. 

(Precedent  in  Hovey  v.  Perkins,  63  N.  H.  526.) 

The  State  of  New  Hampshire. 
Merrimack,  ss. 

Office  of  the  Clerk  of  the  Superior  Court,  June  10,  a,  d.  iZ75. 

Upon  the  filing  of  the  foregoing  complaint,  it  is  ordered  that  the 
said  complainant  notify  the  said  (jta?ning  defendants)  of  the  pendency 
thereof,  and  summon  {iiaming  defendants)  to  appear  before  said  court, 
at  a  Special  Term,  to  be  held  at  Manchester,  in  the  county  of  Merri- 
mack, within  and  for  said  county,  on  \h&  first  Tuesday  oi  July  next, 
to  show  cause,  if  any  they  have,  why  the  prayer  of  said  complaint 
should  not  be  granted,  by  causing  a  certified  copy  of  said  complaint 
and  of  this  order  thereon  to  be  given  to,  or  left  at  the  last  and  usual 
place  of  abode  of,  the  said  (naming  defendants'),  ten  days  at  least 
before  said  Special  Term  of  court,  and  make  return  thereof. 

Attest:  Calvin  Clark,  Clerk. 

2.  Petition  by  Owner  of  Water-power  for  Assessment  of 
Land  Damages  in  Gross  Where  Annual  Damages  have 
been  Assessed. 

Form  No.  20737. 

(Precedent  in  Norris  v.  Pillsbury,  74  Me.  67.)* 
To  the  Honorable  Justices  of  the  Supreme  Judicial  Court  within  and 
for  the  county  of  Kennebec,  at  their  session  to  be  held  at  Augusta, 

1.  This  petition  was  held  sufficient. 
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in  and  for  the  county  of  Kennebec,  on  the  third  Tuesday  of  October^ 
A.  D.  \^81. 

Respectfully  represents  Jatnes  Norris,  oi  Monmouth,  in  said  county 
of  Kennebec,  that  he  is  the  owner  of  a  certain  mill,  mill  privilege  and 
dam,  at  East  Monmouth,  in  said  county,  situated  on  a  certain  stream, 
which  is  not  navigable,  connecting  the  Annabessacook  and  Cobbossee- 
contee  Great  Ponds,  so  called,  and  is  now  operating  the  same. 

That  on  the  seventeenth  day  oi  July,  iS^S,  one  Truxton  Wood,  of 
Winthrop,  in  said  county,  filed  his  complaint  in  the  district  court, 
within  and  for  the  county  of  Kennebec,  against  Samuel  Noyes  and 
Horatio  G.  Kelley,  then  the  owners  and  occupants  of  the  same  mill, 
mill-dam  and  water-power  now  owned  and  occupied  by  the  said  com- 
plainant, therein  alleging  that  the  said  dam  and  the  head  of  water 
raised  thereby  flowed  his  land  situated  in  said  Winthrop,  and  described 
as  follows:  Being  a  part  of  Great  Back  lot  22,  on  the  west  side  of 
South  pond,  so  called,  and  bounded  on  the  north  by  land  of  Luther 
Cobb',  on  the  east  by  said  pond;  on  the  south  by  land  oi  Joseph  Wood, 
and  on  the  west  by  land  of  Elijah  Wood,  and  that  thirty  acres  of  the 
above  land  lying  near  the  west  side  of  said  pond  were  damaged  by 
the  flowing  caused  by  said  dam. 

That  said  complaint  was  entered  at  the  August  term,  i8^3,  was 
defaulted  and  commissioners  appointed  at  the  December  term,  \2>Jf2, 
and  that  said  commissioners  made  their  report  at  the  August  term, 

That  said  complaint  was  afterward  appealed  to  iht  June  term,  \2>J^6, 
of  the  Supreme  Judicial  Court,  within  and  for  said  county,  and  con- 
tinued in  said  court  from  term  to  term,  until  the  May  term,  i8J0, 
when  judgment  was  given  for  the  complainant  and  execution  thereon 
opened  December  9,  iS50. 

That  by  the  judgment  of  said  court  it  was  determined  that  the 
respondents  should  pay  as  annual  damages  occasioned  by  said  flow- 
ing the  sum  of  three  dollars  and  tivelve  cents. 

And  your  petitioner  further  represents  that  he  is  now  the  owner 
of  the  mill,  mill-dam  and  privilege  which  was  occupied  by  the  respond- 
ents in  the  aforesaid  complaint,  and  that  as  such  owner  is  compelled 
to  pay  an  annual  damage  for  the  flowage  caused  by  said  dam  as 
specified  in  the  report  of  said  commissioners,  and  in  the  judgment 
of  said  court,  and  that  he  is  put  to  great  trouble  and  expense 
thereby. 

And  that  one  Omer  Pillsbury  of  Winthrop, '\n  said  county  of  Ken- 
jiebec,  now  owns  and  occupies  the  land  hereinbefore  described. 

Wherefore  your  petitioner  prays  that  the  damages,  if  any,  caused 
by  flowing  such  lands  by  the  dam  and  head  of  water  raised  thereby 
at  its  present  height,  may  be  assessed  in  gross;  that  such  notice  may 
be  given  on  this  petition  to  the  respondent,  Omer  Pillsbury,  as  to 
your  honors  may  seem  necessary,  and  that  commissioners  may  be 
appointed  to  ascertain,  determine  and  report  the  damages,  if  any, 
in  gross,  caused  by  the  flowing  of  said  land  by  said  dam  at  its  height, 
according  to  the  statute  in  such  case  made  and  provided. 

James  H.  Norris. 

Augusta,  August  ^,  i  %81. 
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3.  Action  for  Flowage.^ 
a.  Damage  to  PlaintitTs  Land.^ 


1.  Beqnisites  of  Complaint,  Declaration 
or  Petition,  Crenerally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction  see 
the  titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

In  a  suit  of  flowage,  the  plaintiff  must 
allege  facts  showing  that  he  has  some 
right  and  that  the  defendant  has  in- 
vaded that  right.  Ward  v.  Ford,  58  S. 
Car.  557. 

The  plaintiff  must  state  facts  which 
show  that  he  has  a  right,  either  pre- 
scriptive or  otherwise,  to  have  the 
waters  or  water-course  in  question  flow 
without  obstruction  or  diversion.  Lake 
Erie,  etc.,  R.  Co.  v.  Hilfiker,  12  Ind. 
App.  280. 

An  averment  that  the  plaintiff  is  en- 
titled to  the  free  and  unobstructed  flow 
of  the  waters  in  question  is  not  suf- 
ficient, being  a  statement  of  legal  con- 
clusions and  not  of  facts.  Cleveland, 
etc.,  R.  Co.  V.  Huddleston,  21  Ind. 
App.  621. 

Plaintiff's  Title  to  Property  Injured.  — 
The  plaintiff  need  not  set  forth  his  title 
to  the  premises  injured:  an  averment 
of  possession  is  sufficient.  Hoare  v. 
Dickinson,  2  Ld.  Raym.  1568. 

Violation  of  Plaintiff's  Eight  by  De- 
fendant.—  The  plaintlfl  must  show  that 
the  defendant,  by  neglect  of  duty  or  by 
a  positive  misfeasance,  has  violated  the 
plaintiff's  right.  Koch  v.  Delaware, 
etc.,  R.  Co.,  54  N.  J.  L.  401;  Borch- 
senius  v.  Chicago,  etc.,  R.  Co.,  96  Wis. 
448. 

Defendant's  Duty  Conditional.  —  If  the 
duty  of  the  defendant  is  a  conditional 
one,  the  plaintiff  must  show  that  the 
conditions  exist  which  render  the  de- 
fendant liable.  De  Lapp  v.  Kansas 
City,  etc.,  R.  Co.,  69  Mo.  App.  572. 

Flowage  and  Cause  Thereof.  —  The 
plaintiff  must  allege  that  his  lands  had 
been  flowed  and  set  forth  the  cause  of 
the  flowage.  Hutchinson  v.  Granger, 
13  Vt.  386. 

Obstruction  Erected  by  Person  Other 
than  Defendant. — Where  the  obstruction 
which  causes  the  flowage  was  erected 
by  some  person  other  than  the  defend- 
ant, the  plaintiff  must  allege  that  the 
defendant  has  been  requested  to  re- 
move it.  Groff  V.  Ankenbrandt,  124 
I      111.  51;  Pierson  v.  Glean,  14  N.  J.  L.  36. 

Negligence  of  Defendant.  —  Where  the 


act  occasioning  the  flowage  amounts  to 
the  creation  of  a  nuisance,  no  aver- 
ment of  negligence  on  the  part  of  the  de 
fendant  is  necessary.  Orvis  v.  Elmira, 
etc.,  R.  Co.,  17  N.  Y.  App.  Div.  187. 
And  where  the  act  is  such  as  to  carry 
with  it,  of  necessity,  the  obligation  to 
respond  in  damages,  negligence  need 
not  be  alleged.  Baumgartner  v.  Stur- 
geon River  Boom  Co.,  120  Mich.  321. 
In  other  cases,  however,  the  facts  from 
which  negligence  can  reasonably  be  in- 
ferred should  be  set  forth.  Freemont, 
etc.,  R.  Co.  V.  Harlin,  50  Neb.  698;  Sa- 
bine, etc.,  R.  Co.  V.  Hadnot,  67  Tex.  503. 

Damages —  Generally. —  General  dam- 
ages, such  as  are  the  common  and 
ordinary  consequences  of  the  act  com- 
plained of,  need  not  be  alleged.  Hutch- 
inson V.  Granger,  13  Vt.  386. 

Special  damages  must  always  be 
pleaded.  Taylor  v.  Keeler,  50  Conn. 
346;  Plimpton  V.  Gardiner,  64  Me.  360; 
Chicago,  etc.,  R.  Co.  v.  Emmert,  53 
Neb.  237. 

Damages  to  Reversion.  —  Where  dam- 
ages are  claimed  for  injuries  to  a  rever- 
sionary interest,  such  fact  must  clearly 
appear  from  the  pleadings.  Noyes  v. 
Stillman,  24  Conn.  15;  Davis  v  Jewett, 
13  N.  H.  88. 

2.  Precedent.  —  In  Fowle  v.  New 
Haven,  etc.,  R.  Co.,  107  Mass.  352,  the 
declaration  alleged  that  the  plaintiff  is 
"  the  owner  of  a  certain  parcel  of  land 
situate  in  Northampton,  bounded  north- 
erly by  lands  of  defendants,  easterly 
by  Pleasant  street,  southerly  by  lands 
of  the  heirs  of  the  late  George  Cook,  and 
westerly  by  Mill  river;  that  the  said 
Mill  river  is  a  certain  ancient  stream 
and  watercourse;  and  that  the  defend- 
ants have  wrongfully  so  constructed 
their  road-bed  and  road  along  the  bank 
of  the  said  river,  and  in,  over  and 
across  the  bed  of  the  said  river,  and 
have  so  filled  up  with  earth,  stones  and 
other  obstructions  the  bed  and  channels 
of  the  said  river,  where  the  water  has 
from  time  immemorial  been  accus- 
tomed and  ought  to  flow,  that  the  cur- 
rent of  water  and  the  flow  thereof  has 
been  changed  and  deflected  from  its 
usual  and  proper  course,  and  directed 
and  driven  towards  and  against  the 
westerly  embankment  of  the  plaintiff's 
above  described  parcel  of  land,  and 
thereby    undermined    the    same,    and 
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(1)  Caused  by  Construction  of  Culvert. 

Form  No.  20738.' 

(Precedent  'n  Emery  v.  Raleigh,  etc.,  R.  Co.,  102  N.  Car.  211.)'' 

[(^Title  of  court  and  cause  as  in  Form  No.  5P^7.)j^ 
The  plaintiff,  complaining  of  the  defendant,  alleges: 

1.  That  the  defendant  is  a  corporation  duly  chartered  and  organized 
under  an  act  of  the  General  Assembly  of  North  Carolina.,  passed  at 
its  session  in  18 — ,  and  acts  amendatory  thereof. 

2.  That  the  plaintiff,  Emma  J.,  intermarried  with  Thos.  L.  Emery 
many  years  prior  to  the  year  i8<?^. 

3.  That  the  feme  plaintiff  is  the  owner  of,  and,  for  some  years 
prior  to  \'68J^,  has  been  the  owner  of  a  valuable  farm  adjacent  to  the 
town  of  We/don,  and  lying  upon  Chockeyotte  Creek,  and  upon  the  upper 
or  south  side  of  the  roadbed  of  the  defendant,  which  said  farm  is 
commonly  known  as  the  Model  Farm. 

4.  That  the  defendant's  track  passes  over  said  Chockeyotte  Creek, 
and  the  defendant,  more  than  three  years  prior  to  the  beginning  of 
this  action,  negligently  constructed  a  culvert  under  its  said  track  for 
the  passage  of  the  waters  of  said  creek,  which  they  had  maintained 
ever  since,  to  the  great  nuisance  of  the  plaintiff. 

5.  That  in  times  of  freshets  or  excessive  rains  the  said  culvert  is 
entirely  too  small  for  the  free  passage  of  the  waters  of  said  creek,  so 
that  the  said  stream  becomes  dammed  and  choked  up,  and  the  waters 
thereof  are  ponded  back  upon  the  plaintiff's  land,  to  its  great  injury 
and  diminished  productiveness  for  purposes  of  agriculture. 

6.  That  in  the  fall  or  late  summer  of  \^85  the  said  defendant 
wrongfully  and  negligently,  by  means  of  its  said  culvert,  as  afore- 
said, caused  the  waters  of  said  creek  to  pond  back  upon  plaintiff's 
land  and  brick-yard  situated  thereon  and  destroyed  llBfiOOhxiok,  the 
property  of  the  plaintiff,  standing  thereon,  worth  five  dollars  per 
thousand,  and  accumulated  clay  and  debris  upon  the  said  brick-yard 
of  the  plaintiff,  to  her  damage  one  thousand  and  seventy-five  dollars. 

7.  That  about  May  or  June,  iS87,  the  said  defendant  wrongfully 
and  negligently,  by  reason  of  its  said  culvert,  as  aforesaid,  caused 
the  waters  of  said  creek  to  pond  back  upon  the  plaintiff's  land  and 
brick-yard  situated  thereon  and  destroyed  75,000  brick  situated 
thereon,  the  property  of  plaintiff,  worth  j^z'^  dollars  per  thousand,  and 
accumulated  clay  and  debris  upon  said  yard,  to  her  damage  four 
hundred  and  seventy-five  dollars,  and  destroyed  the  plaintiff's  crop 
growing  upon  said  land,  to  her  further  damage  nine  hundred  dollars,. 

caused  the  disruption  of  a  large  portion  It  was  held  that  the  action  was  barred 

of   soil   and    earth    therefrom,    to    wit,  by  a  former  suit. 

thirty  thousand  cubic    feet  of  the   said  1.  See,   generally,   supra,    note  I,    p. 

soil  and  earth,  so  that  the  same,  falling  956. 

into  the  stream,  has  been  washed  away,  2.   It  was  held  that  the  plaintiff  was 

and  the  residue  of  the  said  parcel,  by  entitled  to  recover. 

reason  of  the  premises,  has  been  greatly  3.  The  matter  to  be  supplied  within 

lessened  in  value,  to  the  great  nuisance  []   will  not  be  found   in  the  reported 

of    the    plaintiff's    land,     and     to    the  case. 

damage  of  the  said  plaintifi,"  etc. 
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8.  That  about  the  last  of  October  or  first  of  November^  iSS7,  the 
said  defendant  negligently  and  wrongfully  caused  the  water  of  said 
creek  to  pond  back  upon  the  plaintiff's  land  and  brick-yard,  as  afore- 
said, by  means  of  said  culvert,  and  destroyed  15,000  brick,  the 
property  of  plaintiff,  standing  upon  said  yard,  which  said  brick  were 
worth  five  dollars  per  thousand,  and  accumulated  clay  and  debris 
thereon  to  the  plaintiff's  d^diVCiZ.gQ.  one  hmidred  and  twenty- five  AoWdiXS. 

9.  That  the  annual  damage  to  the  plaintiff's  crops  of  grass,  oats, 
corn,  etc.,  ha.s  been  five  hundred  doUars,  per  year  for  the  past  three 
years. 

Wherefore  the  plaintiff  prays  judgment  iox  four  thousand  dollars 
damages  and  costs. 

\(^Signature  and  verification  as  in  Form  No.  5937.)]^ 

(2)  Caused  by  Erecting  Dam. 
(a)  In  General. 

Form  No.  20739.' 

(Precedent  in  Noyes  v.  Stillman,  24  Conn.  16.) 

\(Commencenient  as  in  usual  Form.  )]^ 

On  or  about  the  first  day  oi  April,  j84.7,  the  plaintiff  was,  and  many 
years  before,  and  ever  since,  has  been  lawfully  possessed  of  a  certain 
tract  of  meadow-land  situated  in  Stonington,  bounded,  etc.,  containing 
about  five  acres  of  land,  which  the  defendants  well  knew,  but  con- 
triving and  intending  to  injure  the  plaintiff,  and  deprive  her  of  the 
benefit  of  said  meadow-land,  on  or  about  the  second  day  oi  April, 
1847,  erected  a  dam,  in  and  across  Faivcatuck  river,  below  the  said 
land  of  the  plaintiff,  and  caused  the  water  of  said  river  to  flow  back 
upon,  and  overflow,  and  drown,  the  said  meadow-land  of  the  plaintiff, 
and  have  ever  since  maintained  and  continued  said  dam  across  said 
river,  whereby  the  grass  of  the  plaintiff,  growing  on  said  land,  has 
been  spoiled  within  the  time  aforesaid,  and  said  meadow-land  has 
been  made  worse,  has  become  miry  and  almost  impassable,  to  her 
damage,  [{conclusion  as  in  usual  Form.yy- 

Form  No.  207 40. ^ 
(Oliver's  Prec.  (1840),  p.  378.) 

{Commencement  as  in  Form  No.  6940. ) 

For  that  the  plaintiff  ever  since  the  tenth  day  oi  June,  jS98,  has 
been  lawfully  seised  and  possessed  of  a  tract  of  meadow-land  in 
{stating place\  containing  one  hundred  acres,  bounded  {describing  it^, 
of  all  which,  the  sa\d  Richard  Roe  was  well  knowing;  but  the  said 
Richard  Roe,  minding  and  contriving  to  injure  the  plaintiff,  and 
deprive  him  of  the  benefit  of  his  meadow-land,  hath  ever  since  the 
said  tenth  day  oi  June,  iS98,  maintained  and  kept  up  and  continued  a 
mill-dam  in  {stating place),  aforesaid,  across  a  brook,  there  commonly 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     956. 
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called  Stony  Brook;  and  by  means  thereof,  caused  the  water  of  the 
said  brook  aforesaid  to  overflow  and  drown  the  plaintiff's  meadow- 
land  aforesaid,  ever  since  the  's,d\6.  tenth  day  oi  June,  i?>98;  whereby 
the  plaintiff's  grass,  growing  in  his  meadow  aforesaid,  within  the 
time  aforesaid,  and  of  the  value  of  five  hundred  dollars,  has  been 
made  worse,  damnified  and  destroyed;  and  his  meadow-land  afore- 
said is  become  spongy,  rotten  and  impassable;  and  the  plaintiff  has 
also,  during  the  time  aforesaid,  thereby  been  prevented  clearing  his 
said  meadows. 

(Concluding  as  in  Form  No.  6940.^ 

Form  No.  20741.' 

(Precedent  in  Hill  v.  Baker,  28  Me.  9.)* 

State  oi  Maine. 

Cumberland,  ss.  At  the  Western  District  Court,  begun  and  held  at 
Portland.,  within  and  for  said  county  of  Cumberland,  on  the  third 
Tuesday  oi  June,  being  the  fifteenth  day  of  said  month,  anno  Domini 
1847,  by  the  Hon.  Daniel Goodeno7v,  Judge: — 

The  petition  oi  James  C.  Hill,  oi  North  Yarmouth,  in  the  county  of 
Cumberland,  merchant,  showing  and  praying  that  a  summons  may 
issue  in  due  form  of  law  to  Jeremiah  Baker  and  Silvanus  Bla?ichard,  of 
said  North  Yarmouth,  yeoman,  for  that  said  complainant,  at  said 
North  Yarmouth,  on  the  tenth  day  oi  February,  in  the  year  18.^,  and 
long  before  and  ever  since  was  and  is  seised  in  his  demesne  as  of 
fee,  and  actually  possessed  of  a  certain  piece  of  meadow  land,  situate 
in  said  North  Yarmouth,  and  containing  four  acres  more  or  less, 
bounded  as  follows,  to  wit: — northerly  by  the  county  road,  leading 
from  Pownal  to  Portland,  easterly  and  southerly  by  Royall's  river  and 
land  of  Thomas  Pratt  and  Nathaniel  G.  Marston.  But  the  respondents 
being  tenants  in  common  of  a  certain  grist  mill,  erected  on  their 
land  below  said  meadow,  on  said  Royall's  river,  for  the  purpose  of 
raising  a  suitable  head  of  water  to  operate  said  mill,  have  ever  since 
said  tenth  day  oi  February,  maintained  and  kept  up  and  still  continue 
to  keep  up  and  maintain  a  high  dam  extending  from  the  western 
shore  of  said  river,  into  and  across  the  same,  and  by  means  thereof 
have  caused  the  water  of  said  river  to  overflow  and  drown  the  com- 
plainant's land  aforesaid,  whereby  said  meadow  has  been  rendered 
useless,  and  the  complainant  has  been  greatly  impeded  in  his  opera- 
tions in  widening  and  deepening  a  certain  ancient  channel  through 
said  meadow,  called  the  Forge  Stream. 

Wherefore  the  said  James  C.  Hill  prays  that  proper  notice  may 
issue,  and  the  respondents  be  held  to  answer  to  the  complainant 
according  to  the  statute  in  such  case  made  and  provided. 

Dated  Sit  North  Yarmouth,  this  tenth  day  oi  February,  in  the  year 
eighteen  hundred  z.x\di  forty -seven. 

\(^Signature^)\^ 

1.  See,  generally,  supra,  note  i,  p.  cause  all  of  the  mill-owners  were  not 
956.  joined  as  defendants. 

2.  This  complaint  was  dismissed  be-         3.  The  matter  to  be  supplied  within 

[  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  20742.' 

(^Title  of  court  and  cause  as  in  Form  No.  5926.') 
^The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  the  plaintiff  is,  and  at  the  times  hereinafter  mentioned 
was  the  owner  of  the  freehold  of  certain  lands  in  {stating  place), 
with  dwelling-house  thereon,  known  as  {designating  the  premises). 

II.  That  in  the  month  oi  June,  i899,  the  defendant  wrongfully- 
raised  a  dam  (or  a  pool  of  water)  upon  his  freehold  in  the  vicinity  of 
plaintiff's  land,  whereby  *  the  water  was  flowed  thereon  (or  on  plain- 
tiff s  freehold)  to  the  nuisance  of  plaintiff's  said  freehold,  and  to  his 
damage  one  thousand  dollars.  \ 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  said  nuisance  be  removed. 

2.  That  the  plaintiff  recover  of  the  defendant  one  thousand  dollars, 
damages  caused  thereby,  and  costs  of  this  action, 

{Signature  of  attorney,  and  verification  as  in  Form  No.  5926.) 

Form  No.  20743.' 

(Precedent  in  Hutchinson  v.  Granger,  13  Vt.  387.)^ 

^{Commencement  as  in  Form  No.  10663^^ 

In  a  plea  of  the  case  for  that  the  plaintiff,  at  Woodstock,  on  Xho.  first 
day  of  May^  a.  d.  \ZS0,  was  and  ever  since  has  been  and  still  is  pos- 
sessed of  a  certain  close,  being  twenty-five  acres  of  meadow  land,  in 
said  Woodstock  {describing  it),  through  which  meadow  there  has  dur- 
ing all  that  time  run,  and  still  runs,  a  brook  called  Oil  Mill  Brook, 
which  runs  northwardly  by  the  jail,  in  said  Woodstock;  yet  the  said 
Granger,  well  knowing  the  premises,  but  contriving  and  maliciously 
intending  wrongfully  and  unjustly  to  hurt,  injure  and  prejudice  the 
plaintiff,  and  cause  the  water  of  said  brook  to  set  back  and  flow  out 
of  its  channel  upon  the  said  meadow  of  the  plaintiff,  and  cause  the 
said  meadow  to  become  wet  and  cold,  and  less  fertile  than  it  would 
otherwise  be,  and  to  destroy  the  grass  of  the  plaintiff,  growing,  and 
that  would  grow,  upon  said  meadow,  and  to  deprive  the  plaintiff  of 
the  profits  of  his  said  meadow,  at  said  Woodstock,  on  the  sa\d  first 
day  Qi  May,  i856?,  and  from  thence  until  the  present  time  hath  wrong- 
fully and  unjustly  kept  and  continued  and  caused  to  be  kept  and  con- 
tinued a  dam,  which  had  before  been  wrongfully  erected,  set  up,  put 
down  and  placed  in,  over  and  across  the  said  brook  northwardly,  by 
and  down  the  said  brook  from  the  said  meadow  of  the  plaintiff;  and, 
during  all  that  time,  kept  and  caused  to  be  kept  the  sluices  and  gates 
in  said  dam  so  shut  and  closed  that  the  waters  of  said  brook  were 
prevented  from  flowing  through  the  said  meadow  of  the  plaintiff  in 
the  natural  channel  of  said  brook,  and  were  caused  to  set  back  upon 
the  said  meadow  of  the  plaintiff  during  all  the  time  aforesaid;  by 
reason  of  all  which  doings  of  said  defendant,  and  of  said  waters  of 
skid  brook  being  obstructed  in  the  manner  aforesaid,  the  said  meadow 

1.  See,  generally,  supra,  note  i,  p.  3.  The  matter  to  be  supplied  within 
956.  [  ]   will  not  be  found  in  the  reported 

2,  The  plaintiff  recovered.  case. 
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became,  and  during  all  the  time  aforesaid  has  been  and  yet  is,  less 
fertile  than  it  used  to  be,  and  less  fertile  than  it  would  otherwise 
have  been,  and  has  become  cold  and  wet,  and  the  good  grass,  well 
growing  and  rooted  on  the  said^r^-/  day  of  May\  has  died  and  ceased 
to  grow,  and  coarse  wild  grass  has  grown  up  in  its  stead;  and  that  he 
has  all  that  time  sustained  great  injury  both  in  the  quality  and  quan- 
tity of  the  grass  growing  from  year  to  year  upon  said  meadow,  all 
which  is  to  the  damage  of  the  plaintiff,  as  he  says,  the  sum  oi  five 
hundred  dollars. 

\{Concluding  as  in  Form  No.  10663.')^ 

ijf)   Where  Plaintiff  has  Sustained  Special  Damage. 

Form  No.  20744.* 

(Oliver's  Prec.  (1840),  p.  378.) 

{Commencement  as  in  Form  No.  69^0.) 

For  that  whereas  the  plaintiff,  on  (^stating  time\  at  {stating  place"), 
was,  and  ever  since  has  been,  seised  in  fee  of  three  acres  of  meadow- 
land,  situate  {describing  it),  lying  on  each  side  of  the  brook,  com- 
monly called  Steep  Brook,  and  bounded  {stating  boundaries'),  and  the 
said  Richard  Roe,  by  means  of  a  mill-dam,  by  him  on  {stating  time), 
erected  on  his  own  land  and  across  said  brook,  in  {stating  place) 
aforesaid,  and  by  him  ever  since  the  said  tenth  day  oi  June,  j898, 
continued  there  across  the  brook  aforesaid,  hath  obstructed  and 
stopped  the  natural  course  of  the  water  of  the  brook  aforesaid, 
and  thereby  caused  it  to  overflow  and  drown  the  plaintiff's  meadow 
aforesaid,  ever  since  the  said  tenth  day  oi  June,  i898;  whereby  the 
plaintiff's  grass  growing  on  the  same  meadow,  in  that  time,  of  the 
value  of  {stating  value),  hath  been  greatly  damnified,  his  meadow 
aforesaid  made  spong}',  rotten  and  good  for  nothing,  and  forty  lengths 
of  the  plaintiff's  y<??^r-rail  fence  of  the  value  of  {stating  value),  on  the 
said  meadow  at  the  time  aforesaid  standing,  has  been  taken  up  and 
carried  away. 

{Concluding  as  in  Form  No.  69Jfi.) 

Form  No.  20745. 

{Commencing  as  in  Form  No.  207 J^,  and  continuing  down  to  *)  the 
plaintiff's  grass,  of  the  value  of  one  hundred  dollars,  then  growing  on 
said  meadow,  was  spoiled,  and  his  meadow  made  spongy,  rotten  and 
good  for  nothing;  and  forty  lengths  of  plaintiff's  fence,  of  the  value 
of  one  hundred  doWavs,  have  been  taken  up  and  carried  away. 

Wherefore,  {concluding  as  in  Form  No.  207Jf2). 

{c)    Where  Land  Upon  Which  Nuisance  Exists  has  been   Transferred. 

Form  No.  20746.' 

{Commencing  as  in  Form  No.  207If.2,  and  continuing  dotun  to  f ). 

III.   That  on  or  about  iht  first  day  oi /tily,   iS99,  the  defendant 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     956. 
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(erector)  conveyed  said  freehold  to  the  defendant  {continuer)^  who, 
trom  that  time  ever  since,  has  been  in  possession  of  said  freehold 
and  dam,  and  virrongfully  maintains  said  nuisance;  although,  on  the 
Jirst  day  of  August,  iS99,  and  before  this  action,  he  was  by  th^  plain- 
tiff requested  to  remove  and  abate  the  same. 
Wherefore,  {concluding  as  in  Eorm  No.  2074^.) 

(3)  Caused  by  Raising  Dam. 
Form  No.  2074 7. ' 

(Precedent  in  Buck  v.  Goodrich,  33  Conn.  37.) 

^^(Commencetnent  as  in  usual  form.y\'^ 

Then  and  there  to  answer  unto  Daniel  Buck  and  Mary  Buck,  his 
wife,  in  a  plea  of  the  case,  whereupon  the  plaintiffs  declare  and  say 
that  the  said  Mary,  on  or  about  the  29th  day  of  October,  i860,  was 
and  ever  since  has  been  lawfully  possessed  in  her  own  right  in  fee 
of  a  certain  tract  of  land,  situate  in  said  town  of  Windsor,  containing 
seventy  acres,  more  or  less,  bounded  north  on  Farmington  river;  east, 
west  and  south  by  lands  of  Cyrus  Griswold  and  heirs  of  Bradford 
Griswold  and  others;  which  the  defendants  well  knew,  but  contriv- 
ing and  intending  to  injure  the  said  land  and  to  deprive  the  said 
Mary  of  the  benefit  thereof  and  to  destroy  the  soil  and  substance 
of  the  same,  on  or  about  the  said  29th  day  of  October,  wrongfully 
and  unlawfully  raised  and  added  to  the  height  of  a  certain  mill-dam 
before  that  time  erected,  lying  across  the  bed  of  said  Farmington 
river,  below  the  land  of  said  Mary,  and  have  ever  since  unlawfully  and 
wrongfully  kept,  maintained  and  continued  an  addition  to  the  lawful 
height  of  said  dam,  although  the  defendants  were  then  and  there  notified 
by  the  plaintiffs  not  to  keep,  maintain  and  continue  said  addition  to 
said  dam  and  to  remove  the  same;  but  said  defendants,  said  notice 
not  regarding,  have  neglected  and  refused  to  remove  said  addition 
to  the  height  of  said  dam,  and  have  ever  since  said  notice  until  this 
date  wrongfully  and  unlawfully  kept,  continued  and  maintained  the 
same,  and  caused  the  water  of  said  river  to  flow  back  upon  and  over- 
flow and  drown  the  land  of  the  said  Mary,  whereby  said  land  with 
the  soil,  substance  and  body  thereof,  have  been  greatly  injured  and 
damnified,  to  the  great  hurt  and  prejudice  of  said  Mary's  estate 
therein,  and  to  the  damage  thereof  the  sum  of  _/f/"/y  dollars;  which, 
with  just  costs,  to  recover  the  plaintiffs  bring  this  suit. 

\{Concluding  as  in  usual  form. )^ 

(4)  Caused  by  Construction  of  Ditches. 

Form  No.  20748.' 

(Precedent  in  Parker  v.  Norfolk,  etc.,  R.  Co.,  119  N.  Car,  679.)' 
\(^Title  of  court  and  cause  as  in  Fortn  No.  5927.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  See,  generally,  supra,  note  i,  p.  []  will  not  be  found  in  the  reported  case. 
956.  3.    The   plaintiff   recovered   on    this 

2.  The  matter  to  be  supplied  within     declaration. 
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1.  That  during  all  the  times  hereinafter  mentioned  the  plaintiff 
was  and  now  is  the  owner  in  fee  simple  and  possessed  of  the  follow- 
ing described  land,  to  wit,  {describing  it). 

2.  That  during  all  the  said  times  the  defendant  was  and  now  is  a 
corporation  organized  and  existing  under  the  laws  of  the  state  of 
North  Carolina  and  owning  and  operating  a  railroad  in  said  county 
and  state. ]^ 

3.  That  said  Henry  Parker  for  the  past  six  years  planted  said  land 
in  crops  of  corn,  peas  and  other  prpducts,  and  endeavored  to  culti- 
vate crops  on  said  land,  until  it  was  rendered  unfit  for  cultivation  by 
the  unlawful,  negligent  and  wrongful  act  of  the  defendant. 

4.  That  the  defendant,  the  Norfolk  6^  Caroliiia  Railroad  Company^ 
some  time  about  the  year  i8<§^,  negligently,  wrongfully  and  unlaw- 
fully cut  ditches  along  its  right  of  way  on  plaintiff's  land  for  the  pur- 
pose of  draining  the  water  of  Long-pofid  and  Flat  Pocosins  on  said 
land  by  means  of  its  side-ditches,  and  also  of  draining  the  water  which 
collected  in  said  side-ditches. 

5.  That,  by  reason  of  the  negligent,  unlawful,  careless  and  wrong- 
ful cutting  of  said  ditches  on  said  land,  it  was  and  is  constantly  over- 
flowed with  great  quantities  of  water,  which  defendant  has  diverted 
from  its  natural  course,  and  from  the  way  in  which  it  had  been 
accustomed  to  flow,  and  thereby  emptied  the  same  upon  the  farm  of 
plaintiff,  above  described. 

6.  That,  by  reason  of  the  negligent,  wrongful  and  unlawful  and 
careless  cutting  of  said  ditches,  and  the  negligent  and  unlawful 
diverting  of  the  course  of  said  water,  the  plaintiff's  farm  has  been 
constantly  and  repeatedly  overflowed  for  the  past  six  years  and  the 
crops  destroyed  and  the  land  rendered  unproductive. 

7.  That,  by  reason  of  the  negligent,  wrongful,  unlawful  and  care- 
less cutting  of  said  ditches,  and  the  negligent  and  unlawful  directing 
of  the  course  of  said  water,  the  plaintiff's  farm,  by  said  repeated 
overflow,  has  been  rendered  sour  and  sobbed,  and  its  fertility  destroyed 
and  rendered  unfit  for  agricultural  purposes. 

8.  That,  owing  to  the  acts  above  alleged,  plaintiff  has  been  dam- 
aged one  thousand  dollars. 

Therefore  plaintiff  asks  judgment: 

1.  For  one  thousand  dollars. 

2.  For  all  equitable  and  legal  relief. 

3.  For  the  costs  of  this  action. 

\{Signature  and  verification  as  in  Form  No.  5927.  )]^ 

(5)  Caused  by  Construction  of  Ditches  and  Embankment. 

Form  No.  20749.* 

(Precedent  in  Stewart  v.  Schneider,  22  Neb.  288.)* 
[{Title  of  court  and  cause  as  in  Form  No.  5923.)]^ 

1.  The  matter  enclosed  by  and  to  be  []  will  not  be  found  in  the  reported  case, 
supplied  within  [  ]  will  not  be  found  3.  See,  generally,  supra,  note  i,  p. 
in  the  reported  case.  956. 

2.  The  matter  to  be  supplied  within  4.  This  petition  was  held  sufficient. 
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The  plaintiff  for  cause  of  action  herein  alleges  and  shows: 
That  the  said  plaintiff  was  the  owner  of  and  in  the  actual  occupa- 
tion and  possession  of  the  northeast  quarter  of  section  nineteen^  town 
four  N.,  Tdingt  fourteen  east,  Nemaha  county,  Nebraska,  from  about 
the  first  day  of  January,  188O,  until  about  the  first  day  of  June, 
i885;  that  the  defendant  was,  and  yet  is,  the  owner  of  and  in  the 
actual  occupation  and  possession  of  the  east  half  of  the  southwest 
quarter,  and  the  west  half  of  the  southeast  quarter,  of  section  nine- 
teen, town  four  N.,  range  fourteen  east,  Nemaha  county,  Nebraska', 
that  in  the  summer  of  \882  the  said  defendant  proceeded  to  and  was 
building  and  constructing  a  ditch  and  embankment  along  the  north 
line  of  his  premises  herein  described  in  such  a  manner  as  to  turn  all 
the  water  arising  from  Spring  Branch  away  from  its  natural  course 
and  direction,  which  was  over  and  across  the  defendant's  premises, 
and  precipitated  said  waters  in  and  upon  the  premises  of  the  plaintiff 
herein  mentioned,  to  the  great  damage  and  injury  of  the  plaintiff; 
that  the  District  Court  of  Nemaha  county,  Nebraska,  did,  on  the 
2d  day  of  September,  a.  d.  \882,  grant  and  allow  a  temporary  order  of 
injunction,  by  which  said  order  of  injunction  the  defendant  was 
restrained  from  further  pursuing  the  building  and  completing  of  the 
said  ditch  and  said  embankment  until  such  time  as  a  final  hearing  on 
the  petition  praying  said  order  of  injunction  might  be  had;  that  by 
the  mutual  agreement  of  the  plaintiff  and  defendant  in  this  action, 
they  being  plaintiff  and  defendant  in  the  injunction  proceeding  begun 
in  September,  jS82,  in  this  court,  as  well  as  by  the  judgment  and  con- 
sideration of  the  District  Court  of  this  county  at  the  March  term 
thereof,  a.  d.  18^^,  the  said  temporary  order  of  injunction  was  made 
final,  perpetual  and  mandatory,  and  said  defendant  was  enjoined  and 
restrained  from  further  making  of  any  ditch  and  embankment,  such 
as  was  described  in  the  petition  in  that  cause,  and  the  said  defendant 
agreed  to  and  was  required  by  the  said  order  to  make  three  clear, 
clean  openings  in  said  embankment,  which  was  then  erected  and 
completed,  each  of  said  openings  to  be  at  least  one  rod  wide,  and 
said  openings  located  as  follows:  One  opposite  and  just  south  of  the 
southwest  corner  of  the  plaintiff's  said  land  mentioned  in  the  petition 
in  that  cause,  which  is  the  said  land  above  mentioned  as  having  been 
owned  by  plaintiff;  and  one  such  opening  to  be  ten  rods  west  of  the 
said  southwest  corner  of  said  plaintiff's  land,  and  the  third  said 
opening  to  be/<?r/yrods  east  of  the  said  southwest  corner  of  said 
plaintiff's  land,  and  said  defendant  was  to  have  the  right  to  build 
ditches  on  his  own  land  in  the  said  locality  of  sufficient  dimensions 
to  gather  and  back  water  towards  the  Muddy  creek,  said  ditches  to 
be  free  from  embankments,  and  the  said  three  openings  and  ditches 
were  ordered  to  be  made  and  completed  within  thirty  days  from  the 
date  of  said  order  and  stipulation ;  that  the  said  order  and  stipula- 
tion was  dated  the  twentieth  day  of  March,  a.  d.  \Z83',  that  the 
defendant  wholly  disregarded  and  in  each  and  every  particular  dis- 
obeyed and  violated  the  said  stipulation  and  order  of  injunction  so 
made  perpetual  by  the  judgment  and  consideration  of  the  District 
Court  of  Nemaha  county,  by  failing,  neglecting  and  refusing  to  make 
the  said  three  openings  at  the  time  required  by  the  said  order  of 
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injunction,  and  by  continuing  and  completing  the  said  ditches 
with  embankments;  that  information,  charging  the  defendant  with 
the  violation  of  the  said  injunction  having  been  filed  in  the  District 
Court  of  said  county,  the  said  defendant  was,  by  the  judgment  and 
consideration  of  the  said  District  Court,  at  the  April  term  thereof, 
A.  D.  i8<?5,  upon  a  full  hearing  of  all  the  allegations  and  proofs,  the 
defendant  being  in  court  in  person  and  by  counsel,  adjudged  guilty 
of  contempt  of  court  for  his  violation  of  the  said  order  of 
injunction,  and  was  required  to  enter  into  further  security  for  his 
faithful  observance  of  the  injunction;  that  in  consequence  of  the 
failure  of  the  defendant  to  obey  the  said  injunction,  and  by  his 
failure  and  refusal  to  make  said  three  openings  in  said  embankment 
at  the  time  specified  in  the  said  order  of  injunction,  and  in  con- 
sequence of  his  building  and  completing  the  said  ditches  with 
embankments  contrary  to  the  said  order  of  injunction,  the  west  eighty 
acres  of  the  plaintiff's  land  mentioned  in  this  petition  was  overflowed 
and  a  large  body  of  water  was  backed  onto  the  said  eighty  acres  and 
there  remained  for  about  the  sp3.ct  oi  fifteen  days,  which  said  wrongs 
and  injuries  occurred  in  the  month  oi  June,  18^4,  and  thereby  and  in 
consequence  of  the  said  overflow  yf/Vy  acres  of  growing  corn  of  the 
said  west  eighty  acres  were  wholly  ruined  and  destroyed,  and  plain- 
tiff's premises  were  greatly  injured  and  damaged;  that  by  reason 
of  and  in  consequence  of  the  said  overflow  complained  of  above 
plaintiff  suffered  the  loss  and  total  destruction  of  tivelve  tons  of  good 
and  merchantable  hay  stacked  on  the  said  premises. 

Plaintiff  has  suffered  damages  in  the  ^nva.  oi  one  thousand  AoWzx^^ 
no  part  of  which  has  ever  been  paid;  plaintiff  therefore  prays  judg- 
ment against  the  defendant  for  the  sum  of  one  thousand  dollars, 
together  with  costs  of  suit,  and  for  such  other  and  further  relief  as 
justice  and  equity  may  require. 

\{Signaiure  arid  verification  as  in  Form  No.  5923. ^Y 

(6)  Caused  by  Excavations. 

Form  No.  20750.* 

(^Commencement  as  in  Form  No.  5920)  that  plaintiff  is  and  was,  dur- 
ing the  summer  of  1866'  and  the  spring  of  i8tf7,  the  owner  and  in 
possession  of  certain  lands  situated  in  the  town  of  West  St.  Raul,  in 
the  county  oi  Ramsey,  in  the  state  oi  Minnesota,  known  and  numbered 
as  lots  eight  and  ni/ie  in  block  number  o/ie  hundred  and  eighty-one,  in 
the  said  town,  together  with  a  certain  dwelling-house  situated  on 
said  lots;  that  during  the  said  summer  of  i2)86,  the  defendant,  the 
said  Minnesota  Valley  Railroad  Company,  made  a  deep  excavation  upon 

1.  The  matter  to  be  supplied  within  quested  by  the  plaintiff  were  correct  as 
[  ]  will  not  be  found  in  the  reported  given,  relating  to  the  liability  of  one 
case.  making  an   excavation  upon   land  for 

2.  This  complaint  is  based  upon  the  injury  done  to  the  property  of  the  ad- 
facts  in  Rau  v.  Minnesota  Valley  R.  joining  owner.  See  also  Schultz  v. 
Co.,  13  Minn.  442.    A  judgment  for  the  Bower,  57  Minn.  493. 

plaintiff  in  that  case  was  affirmed,  the  See  also,  generally,  supra,  note  i,  p. 
court  granting  that  the  instructions  re-     956. 
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the  lands  near  to  and  adjoining  the  said  lands  and  dwelling-house  so 
owned  by  the  plaintiff  as  aforesaid;  that  the  lands  upon  which  the 
said  defendant  so  made  the  excavation  were  more  elevated  than  the 
said  lands  owned  by  the  said  plaintiff;  that  in  making  the  said  exca- 
vation, the  said  defendant  took  no  precaution  to  prevent  the  water, 
when  said  excavation  should  become  filled  by  high  water  in  the  said 
spring  of  i867,  as  was  probable  to  happen,  from  breaking  out  of  the 
said  excavation  and  running  down  and  upon  and  flowing  over  the 
said  lands  and  dwelling-house  of  the  said  plaintiff,  but  on  the  con- 
trary made  the  said  excavation  in  so  careless  and  neglectful  a  manner 
that  in  the  said  spring  of  i857,  and  after  the  said  excavation  had 
been  filled  by  the  high  waters  of  the  Mississippi  river,  and  when  said 
water  began  to  subside,  the  water  collected  in  said  excavation,  owing 
to  the  said  carelessness  and  neglectfulness  of  the  said  defendant, 
broke  out  of  the  said  excavation  and  flowed  with  a  strong  current 
over  and  upon  said  lands  and  against  said  dwelling-house  so  owned 
by  the  said  plaintiff  and  undermined  and  broke  down  said  house, 
damaging  the  said  dwelling-house  to  the  extent  ol  four  hundred  do\- 
lars,  and  tore  up  and  carried  away  the  soil  of  said  lands  so  owned  by 
the  said  plaintiff,  damaging  the  said  lands  to  the  extent  of  oue  hun- 
dred dollars. 

Wherefore,  plaintiff  demands  (continuing  and  concluding  as  in  Form 
No.  5920). 

(7)  Caused  by  Putting  Logs  and  Timber  in  Stream. 

Form  No.  20751.' 

(Precedent  in  George  v.  Fisk,  32  N.  H.  33.)'' 

[(^Commencement  as  in  Form  No.  GOJfB.)^'^ 

In  a  plea  of  the  case  for  that  the  plaintiff,  on  the  first  day  of 
February,  a.  d.  i^50,  at  Woodstock  aforesaid,  was,  and  ever  since  has 
been,  seised  of  a  tract  of  land  in  said  Woodstock,  and  bounded  on  the 
north  by  land  of  Charles  Fifield,  east  by  land  of  David  Woodbury,  south 
by  land  oi  David  Woodbury,  Jr.,  and  west  by  Pemigexvasset  river,  con- 
taining^/)'acres,  more  or  less.  And  the  defendants,  not  ignorant 
thereof,  then  and  there  did  wrongfully  cause  to  be  placed  in  said 
river,  above  said  tract  of  land,  large  quantities  of  logs,  timber  and 
trees,  to  wit,  ten  thousand  logs,  trees  and  lumber,  containing  one 
7nillion  feet,  and  did  wrongfully  and  negligently  permit  the  same  to 
accumulate,  obstruct  and  dam  up  said  river  below  and  near  the  plain- 
tiff's said  land,  and  opposite  to  the  same,  and  did  neglect  properly  to 
direct,  drive  and  float  said  logs,  trees  and  lumber,  so  as  to  keep  them 
clear  of  said  land,  whereby  said  river  became  and  was,  in  conse- 
quence of  defendant's  said  negligence,  greatly  dammed  up;  and  the 
plaintiff's  said  land  was  overflowed  and  drowned  thereby,  and  said 
logs  were  thus  negligently  and  wrongfully  permitted  by  defendants 

1.  See,  generally,  supra,  note  i,  p.  3.  The  matter  to  be  supplied  within 
956.  [  ]  will  not  be  found  in   the  reported 

2.  It  was  held  that  the  plaintiff  was  case, 
entitled  to  recover. 
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to  float  upon  said  land,  and  the  same  then  and  there,  by  the  force 
and  pressure  of  said  stream,  and  by  the  logs,  trees  and  timber  afore- 
said, did  wash  away  and  gully  out  and  subvert  the  soil,  and  injure 
and  destroy  the  plaintiff's  grass  then  and  there  growing,  and  did 
otherwise  greatly  damage  said  land  and  lessen  it  in  value. 
[(^Conclusion  as  in  Form  No.  69j^o.)Y 

(8)  Caused  by  Construction  of  Sluice. 

Form  No.  20752.^ 

(Oliver's  Prec.  (1840),  p.  377.) 

(Commencement  as  in  Form  No.  6940.) 

For  that  the  plaintiff,  on  (stating  time),  and  long  before,  and  ever 
since,  was  and  is  seised  of  his  demesne  as  of  fee,  and  actually  pos- 
'sessed  of  a  certain  parcel  of  meadow-land,  containing  by  estima- 
tion one  hundred  acres,  with  the  appurtenances,  situate  in  (stating 
place),  bounded  (describing  it);  and  whereas  the  water  from  the  said 
brook,  from  the  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary,  in  its  natural  channel  was  wont  to  run;  yet  the  said 
Richard  Roe,  not  ignorant  of  the  premises,  but  maliciously  intending 
to  deprive  the  plaintiff  of  the  use  and  profit  of  his  said  one  hundred 
acres  of  meadow-land,  on  (stating  time),  and  continually  afterwards, 
by  the  space  of  one  year  then  next  following,  the  ancient  course  of 
the  water  of  said  brook,  at  (stating  place)  aforesaid,  with  a  certain 
sluice  in  the  easterly  side  of  said  brook,  on  (stating  tifne^,  erected  by 
him,  the  said  Richard  Roe,  did  obstruct;  by  reason  of  which  obstruc- 
tion the  water  of  said  brook  overwhelming  the  banks  thereof  towards 
the  said  one  hundred  acres  of  meadow-land,  wholly  overflowed  the 
same,  and  thereby  spoiled,  carried  away  and  destroyed  (stating 
amount)  of  plaintiff's  hay  on  the  said  meadow-land  then  and  there 
lying,  and  being  of  the  value  of  twenty  dollars;  whereby  the  plaintiff 
lost  said  hay,  and  was  deprived  of  the  profit  of  said  ojie  hundred  z.zx^^ 
of  land,  for  a  length  of  time,  to  wit,  from  (stating  time)  to  (stating 
time),  all  which  (concluding  as  in  Form  No.  69J/)). 

b.  Damage  to  PlaintifTs  Mill  by  Erection  of  Dam.^ 

1.  The  matter  lo  be  supplied  within  during  all  the  time  aforesaid,  used,  etc., 
[]  will  not  be  found  in  the  reported  case,  the  trade  and  employment  of  sawing 

2.  See,  generally,  J«/rrt,  note  1,  p.  956.  timber  and   carding   wool,    to  wit,   at, 

3.  Precedent.  —  In  Shafer  v.  Stone-  etc. ,  and  whereas  a  certain  water-course 
braker,  4  Gill  &  J.  (Md.)  346,  the  plain-  from  time  immemorial  until  the  time 
tiff  recovered  upon  this  declaration:  of  committing    the  grievances   herein- 

"  That  whereas  the  said  Gerard,  on  after  next  mentioned,  did  run  and  flow, 

the  loth  Septemhery  iB2y,  and  long   be-  and  was  accustomed   to  run  and   flow, 

fore,  was,  and  from  thence  hitherto  hath  and    at    the    time    of   committing    the 

been,  and  still  is,  lawfully  seised  and  grievances  hereinafter  next  mentioned, 

possessed  of  a  certain  close,  on  which  and  from  thence  hitherto,  of  right  ought 

is  erected  a  mill  for  the  sawing  of  tim-  to  have  run  and  flowed,  from   and   be- 

ber  and  carding  of  wool,  with  the  appur-  low  the  said  mill  and  close  of  the  said 

tenances,    situate,   etc.,    and    in   which  Gerard,  in  its  ancient  channel,  and  at 

said  mill  and  close  he,  the  said  Gerard,  the  natural  and   ancient   height  of  the 
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(Oliver's  Prec.  (1840),  p.  375.) 


stream.  And  whereas,  until  the  com- 
mitting of  the  grievances  hereinafter 
mentioned,  the  said  mill  was  unim- 
peded in  its  operations  by  backwater, 
or  any  manner  of  artificial  flooding  of 
said  stream  below  said  mill,  to  the 
great  benefit  and  advantage  of  the  said 
Gerard.  Yet  the  said  Henry,  well  know- 
ing the  premises,  but  contriving,  etc., 
wholly  to  deprive  the  said  Gerard  of 
the  use,  etc.,  of  the  said  mill  and  close, 
and  to  hurt,  etc.,  the  said  Gerard  in 
his  possession  of  said  mill,  and  his 
seisin  of  the  said  close,  with  the  appur- 
tenances; whilst  the  said  Gerard  wa-s  so 
possessed  and  seised,  to  wit,  on  the 
said  loth  September,  182^,  wrongfully 
increased  the  height  of  a  certain  dam 
of  him,  the  said  Henry,  situate  below 
the  mill  of  the  said  Gerard  on  the  same 
stream,  to  wit:  in  the  county  aforesaid, 
and  with  stone  and  earth,  etc.,  raised 
and  close  stopped  the  said  dam,  and 
unjustly  kept  and  continued  the  said 
dam  so  raised,  etc.,  for  a  long  time, 
to  wit,  from  thence  hitherto,  and  thereby 
during  all  that  time  wrongfully  and 
unjustly  raised,  obstructed  and  stopped 
the  said  water  from  running  in  its  ac- 
customed channel  from  and  below  the 
said  mill  of  the  said  Gerard,  and 
thereby  wrongfully  and  injuriously 
raised  the  water  in  the  said  water- 
course at  the  mill  of  the  said  Gerard, 
and  upon  the  sheeting  and  under  the 
wheel  of  the  same  above  the  ancient 
and  accustomed  height  of  the  stream, 
and  flooded  the  wheel  of  the  said  mill 
with  backwater,  to  wit,  on,  etc.,  at,  etc. 
By  means  whereof  the  operation  of  the 
said  mill  was  impeded  and  stopped, 
and  the  said  Gerard  lost,  and  was  de- 
prived of  the  use,  etc.,  of  his  said  mill 
and  close,  and  the  same  during  all  that 
time  hath  been  of  no  use,  etc.,  to  the 
said  Gerard,  on  account  of  the  back- 
water under  the  wheel,  occasioned  by 
the  premises  aforesaid,  to  wit,  at  the 
county  aforesaid." 

The  second  count  charged,  —  "and 
whereas  also  the  said  Gerard,  on,  etc., 
at,  etc.,  and  long  before  was,  and  from 
thence  hitherto  hath  been,  and  still  is, 
lawfully  possessed  of  a  certain  mill 
used  for  the  sawing  of  timber,  with  the 
appurtenances,  situate,  etc.,  in  which 
said  mill  he,  the  said  Gerard,  during  all 
the  time  aforesaid  used,  etc.,  the  trade, 
etc.,   of  sawing    timber    and    carding 


wool,  to  wit,  at  the  county  aforesaid; 
and  whereas  a  certain  water-course 
from  time  immemorial  until  the  time 
of  the  committing  the  grievances  here- 
inafter mentioned  did  run  and  flow, 
and  was  accustomed  to  run  and  flow, 
and  at  the  time  of  committing  of  the 
grievances  hereinafter  next  mentioned 
ought  of  right  to  have  run  and  flowed, 
from  the  upper  side  of  a  certain  close 
of  the  said  Gerard  unto  and  from  the 
said  mill  of  the  said  Gerard  uninter- 
ruptedly, for  the  supplying  of  the  said 
mill  with  water,  and  for  the  driving 
and  working  of  the  said  mill;  and, 
whereas  the  said  Henry  had  erected  a 
dam  across  the  stream  below  the  mill 
of  the  said  Gerard,  situate,  etc.,  and 
until  the  committing  of  the  grievances 
hereinafter  next  mentioned,  the  said 
Henry  had  left  certain  openings  in  his 
said  dam  through  which  the  water  of 
the  said  stream  flowed  freely,  and  was 
accustomed  from  time  immemorial  to 
pass  freely;  by  means  of  which  open- 
ings the  water  above  the  said  dam  in 
the  said  stream  was  kept  at  its  usual 
and  ancient  height  and  state;  yet  the 
said  Henry,  well  knowing,  etc.,  but 
contriving,  etc.,  to  hurt  and  injure, 
etc.,  the  said  Gerard  \n  the  possession 
of  his  said  mill,  with  the  appurte- 
nances, to  wit:  on,  etc.,  at,  etc.,  wrong- 
fully and  unjustly  shut  up,  stopped 
and  closed  the  said  openings  in  the  said 
dam  of  him,  the  said  Henry,  by  means 
whereof  the  said  stream  became  swol- 
len, and  dam  backed  upon  the  sheeting 
of  the  said  Gerard,  and  the  water  of  the 
said  stream,  through  the  close,  and 
from  and  below  the  mill  of  the  said 
Gerard,  became  impeded  and  dammed 
above  its  ancient  height  and  accus- 
tomed level;  by  means  whereof  the 
said  Gerard  could  not  have  the  force  of 
the  said  water  for  working  his  said 
mill  as  before  the  grievance  complained 
of,  and  the  said  mill  has,  by  reason  of 
the  premises,  been  all  the  time  afore- 
said of  no  use,  etc.,  to  the  said  Gerard', 
and  the  said  Gerard  has  during  all  that 
time  lost  the  benefit,  etc.,  of  the  same, 
and  is  greatly  damnified  in  his  poses- 
sion  thereof,  and  in  his  trade  and  busi- 
ness, to  wit,  at,  etc. ;  wherefore  the 
said  Gerard  hath  sustained  damages," 
etc. 

1.  See,  generally,  supra,  note  i,  p. 
956. 
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{Commencement  as  in  Form  No.  69Jfi.')  For  that  whereas  the  plain- 
tiffs, on  {stating  ti?ne\  were,  and  ever  since  have  been,  and  still  are, 
seised  in  their  demesne,  as  of  fee,  of  two  corn-mills  in  {stating 
place\  with  their  appurtenances,  and  the  plaintiffs  and  those  whose 
estate  they  have  in  said  mills  have  time  out  of  mind  had  the  free 
course  of  the  water  at  Clear  river,  to  and  from  said  mills,  for  the 
use  thereof,  and  the  sole  privilege  of  serving  the  inhabitants  of 
{stating place')  aforesaid,  in  grinding  their  corn  for  the  customed  and 
lawful  toll,  while  they  may  be  duly  served  by  the  said  mills,  till  the 
plaintiffs  were  disturbed  and  hindered  therein,  by  the  said  Richard 
Roe;  and  the  plaintiffs  ought  accordingly  to  hold  said  mills,  with  the 
privileges  aforesaid,  freely  and  undisturbed;  yet  the  said  Richard 
Roe,  in  no  wise  ignorant  of  the  premises,  but  maliciously  contriving  to 
disturb  the  plaintiffs  in  the  enjoyment  of  their  said  mills,  with  the 
privileges  and  appurtenances  thereof  aforesaid,  and  deprive  them  of 
the  profits  thereof,  on  or  about  {stating  time),  erected  a  certain  corn- 
mill  in  {stating place)  aforesaid,  on  Clear  river  aforesaid,  at  the  falls 
a  little  below  the  plaintiffs'  mills  aforesaid,  with  a  dam  to  the  same, 
and  have  continued  and  improved  the  same  ever  since,  and  still 
do  so;  whereby  they  are  continually  drawing  a  great  deal  of  the 
plaintiffs'  water,  and  grind  much  of  the  corn  of  the  said  inhabitants 
of  {stating place),  while  they  might  be  duly  served  by  the  plaintiffs' 
mills  aforesaid,  and  cause  a  back-water  that  hinders  a  free  course  of 
the  stream  of  Clear  river  aforesaid,  from  the  plaintiffs'  said  mills,  to 
the  great  nuisance  of  the  plaintiffs'  mills  aforesaid,  the  destruction 
of  the  privileges  thereof  aforesaid,  and  to  the  damage  {concluding 
as  in  Form  No.  694-0). 

Form  No.  20754.' 

(Oliver's  Prec.  (1840),  p.  376.) 

{Commencement  as  in  Form  No.  6940.)  For  that  the  plaintiffs 
(husband  and  wife),  were,  on  {stating  time),  and  unto  this  day  are, 
seised  in  right  of  the  said  Emma,  in  their  demesne,  as  of  fee,  of  a 
certain  close  of  about  four  acres  of  land,  and  of  a  certain  water- 
mill  thereon  standing,  with  the  appurtenances,  all  situate  in  {stating 
place).  And  the  plaintiffs  and  all  whose  estate  they,  in  right  of  the 
said  Emma,  have  in  said  close  and  mill,  from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  have  had,  until 
obstructed  by  said  Richard  Roe,  the  free  course  and  use  of  a  stream  of 
water  running  {describing  it);  and  the  plaintiffs  still  ought  to  have 
and  hold  the  same  free  and  undisturbed;  whereof  the  said  Richard 
Roe  was  well  knowing,  and  contriving  to  deprive  the  plaintiffs  of 
their  profits  of  their  said  mill  and  close,  there,  on  {stating  time),  did 
erect  a  dam  across  said  stream,  in  the  aforesaid  close  of  said  Richard 
Roe,  and  threw  a  great  number  of  stones  into  said  stream,  on  the 
easterly  side  of  said  mill,  and  the  same  continued  until  {stating  time), 
and  thereby  raised  the  stream  twelve  inches  above  its  usual  and 
due  height,  and  caused  a  back-water,  hindering  the  free  course  of 
said  stream  from  the  said  mill,  to  the  great  nuisance  thereof;  and 

1.  See,  generally,  supra,  note  i,  p.  956. 
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thereby  obstructed  and  prevented  the  plaintiffs  in  the  use  of  their 
mill,  and  deprived  them  of  the  profits  thereof,  for  divers  days  and 
times  between  said  {stating  times),  all  of  which  is  to  the  damage  {con- 
cluding as  in  Form  JVo.  694-0) . 

Form  No.  20755.' 

{Commencing  as  in  Form  No.  20776,  and  continuing  down  to  *) 
erected  a  dam  and  mill  upon  the  same  stream,  a  little  below  the 
plaintiff's  said  mill,  and  have  continued  the  same  ever  since,  whereby 
the  defendants  cause  a  back-water,  that  hinders  a  free  course  of  said 
stream  from  plaintiff's  mill,  to  the  nuisance  of  his  mill,  and  to  the 
hindrance  of  his  business,  to  his  damage yfw  hundred  doWdiTS. 

Wherefore,  {concluding  as  in  For^n  No.  6926). 

c.  Damage  to  Plaintiff's  Faetopy  and  Contents  by  Construction  of 
Culvert  and  Embankment. 

Form  No  20756.' 

(Precedent  in  Bryant  v.  Bigelow  Carpet  Co.,  131  Mass.  492.)* 

^{Commencement  as  in  Form  No.  694-2.) 

And  the  plaintiffs  say]^  that  the  plaintiffs  were  seised  in  fee  and 
were  in  possession  of  a  certain  parcel  of  land  {described  by  metes  and 
bounds)  in  Clinton,  in  the  county  of  Worcester,  together  with  the 
tannery,  vats  and  other  structures  thereon;  that  the  first  named 
defendant,  in  order  to  form  a  reservoir  for  its  own  use,  constructed 
and  maintained  a  dam  across  a  small  natural  stream  of  water  on 
land  in  Clinton,  situated  southerly  of  the  plaintiffs'  land,  and  not 
adjoining  the  same,  whereby  large  quantities  of  water  were  dammed 
up  and  accumulated,  which  overflowed  the  land  adjoining  said 
natural  stream,  and  flowed  across  other  land  into  Mossy  Pond,  so 
called,  in  Clinton,  which  pond  is  situated  westerly  of  the  plaintiffs* 
land,  and  not  adjoining  the  same;  that  the  last  named  defendant 
located  and  constructed  a  railroad  through  said  reservoir  and  pond, 
between  J/^jyj  P^^^  and  other  ponds  connected  therewith  on  the 
one  side,  and  the  dam  of  the  first  named  defendant  and  Clinton  Pond, 
so  called,  which  was  situated  on  the  line  of  the  brook  across  which 
said  dam  was  built,  on  the  other  side;  that  all  said  ponds,  by  the 
raising  of  water  by  means  of  said  dam,  became  one  pond  and  con- 
tinuous reservoir  of  water,  which  was  used  by  the  first  named 
defendant  as  a  motive  power  in  running  its  mills  situated  below  said 
dam,  and  southerly  of  said  premises  of  the  plaintiffs  and  of  the  rail- 
road of  the  last  named  defendant;  that  said  last  named  defendant 
constructed  its  railroad  through  said  reservoir  with  an  embankment 
of  solid  filling,  which  was  in  effect  a  dam,  except  that  tnio  small  cul- 
verts were  inserted  in  the  same,  for  the  purpose  of  permitting  the 
flow  of  water  from  said  ponds  on  the  northerly  side  of  said  railroad 

1.  See,  generally,  supra,  note  i,  p.  3.  The  matter  enclosed  by  and  to  be 
956.  supplied  within  [  ]  will  not  be  found  in 

8.  It  was  held  that  the  plaintiff  was     the  reported  case, 
entitled  to  recover. 
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into  the  Clinton  Pond,  on  the  southerly  side  thereof,  and  thence 
easterly  through  the  dam  of  the  said  first  named  defendant  to  the 
mills  thereof,  situated  below  said  dam;  that  the  natural  banks  of 
said  Mossy  Fond  on  the  easterly  side  thereof,  which  were  south- 
westerly of  the  said  premises  of  the  plaintiffs,  were  not  of  sufficient 
height  to  hold  the  waters  of  said  pond  as  raised  by  the  waters  of  the 
said  dam  and  by  the  railroad  of  said  last  named  defendant;  that  the 
said  first  named  defendant  raised  the  said  banks  by  building  an 
embankment  of  earth  thereon,  and  maintained  said  banks  and  arti- 
ficial embankment  thereon,  so  that  the  height  thereof  was  about  the 
same  as  the  height  of  the  said  dam,  and  higher  than  the  raceway  of 
said  dam,  over  which  the  surplus  water  passed;  that  the  said  embank- 
ment was  carelessly  constructed  and  maintained  by  the  first  named 
defendant  in  an  improper  manner,  and  was  insufficient  in  height  and 
strength;  that  the  said  culverts  built  by  the  last  named  defendant 
were  carelessly  and  improperly  constructed,  and  were  insufficient  in 
size  and  improperly  placed,  so  that  they  would  not  permit,  and  were 
insufficient  to  permit,  the  flow  of  water  freely  through  them  from  the 
northerly  side  of  said  railroad  to  the  southerly  side  thereof,  which 
was  the  only  direction  said  water  could  run  or  was  intended  to  run 
in  order  to  pass  over  the  raceway  of  said  dam;  that  both  said  defend- 
ants had  knowingly  and  carelessly  permitted  said  culverts  for  a  long 
time  theretofore  to  be  partially  filled  up  with  sand  and  stones  and 
other  material,  and  they  had  knowingly  and  carelessly  permitted 
large  deposits  of  sand,  rocks  and  other  material  to  accumulate,  and 
stumps  of  trees  to  exist,  at  or  near  the  entrance  to  said  culverts  on 
the  northerly  side  of  said  road,  and  at  or  near  the  exit  of  said  cul- 
verts on  the  southerly  side  of  said  road,  and  on  the  land  of  both 
defendants,  whereby  the  culverts  and  the  entrances  and  exits  thereof 
had  become  choked,  and  in  a  great  measure  filled  up,  and  utterly 
insufficient  to  permit  the  water  to  pass  through  said  culverts  in  the 
direction  as  aforesaid,  and  the  waters  were  used  to  accumulate  on 
the  northerly  side  of  said  railroad  to  a  great  height,  and  higher  than 
the  waters  of  said  pond  on  the  southerly  side  of  said  railroad;  that 
in  consequence  of  said  dam  of  said  carpet  company  and  of  said  rail- 
road, and  the  ill  placed  and  insufficient  culverts  and  the  choked  up 
condition  thereof,  as  well  as  of  the  entrances  and  exits  thereof  as 
aforesaid,  the  waters  in  said  pond  on  the  northerly  side  of  said  rail- 
road were,  in  a  season  of  rain,  on  March  26,  i876,  raised  to  a  great 
height,  and  far  higher  than  the  raceway  of  said  dam,  and  far  higher 
than  they  would  have  been  raised  had  said  culverts  been  properly 
constructed  and  located,  and  had  they  with  their  approaches  been 
kept  free  and  clear  with  due  care,  and  said  waters  were  kept  and 
maintained  in  said  ponds  by  both  said  defendants  negligently  and  at 
an  improper  and  dangerous  height,  in  consequence  of  which  height  of 
the  said  waters,  and  the  careless,  improper  and  insufficient  manner 
in  which  said  embankment  had  been  constructed  and  maintained  on 
the  easterly  side  of  said  Mossy  Pond,  said  waters  then  and  there  broke 
through  the  said  embankment  and  washed  out  the  said  embankment 
as  well  as  the  natural  bank  thereunder,  and  flowed  violently  through 
the  same  and  across  other  intervening  land  in  a  northeasterly  direc- 
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tion,  until  they  reached  the  said  premises  of  the  plaintiffs,  where  they 
washed  out  and  away  the  buildings,  vats  and  other  structures  stand- 
ing on  the  plaintiffs'  said  land,  and  belonging  to  said  plaintiffs,  and 
destroyed  all  said  buildings,  vats  and  structures,  and  washed  out  and 
away  and  destroyed  large  quantities  of  leather,  hides,  machinery, 
tools,  fixtures  and  other  personal  property  on  said  land  belonging 
to  said  plaintiffs. 

[(^Signature  as  in  Form  No.  694^.y]^ 

d.  Damage  to  Plaintiff's  Diteh  or  Canal  by  Breaking  and  Overflowing 
of  Defendant's  Diteh. 

Form  No.  20757.* 

(Precedent  in  Tuolumne  County  Water  Co.  v.  Columbia,  etc.,  Water  Co., 

10  Cal.  194.)^ 

District  Court,  Fifth  Judicial  District. 

The  Tuolumne  County  Water  Company  ) 

^-  C 

The  Columbia  and  Stanislaus  R.  Water  Company.  ) 
Tuolumne  County,  ss. 

The  Tuolumne  County  River  Water  Company,  plaintiffs,  by  Henry  P. 
Barber,  their  attorney,  complain  of  the  Columbia  and  Stanislaus  River 
Water  Company,  defendants,  both  plaintiffs  and  defendants  being  corpo- 
rations formed  for  the  supply  of  water  for  mining  purposes,  under  the 
laws  of  this  state:  That  said  plaintiffs  heretofore,  to  wit,  on  Xh.^  sixth 
day  of  May,  a.  d.  i857,  at  the  county  of  Tuolumne,  were  the  owners 
and  proprietors  of  a  certain  valuable  water  ditch  or  canal,  for  the 
purpose  of  conveying  water;  at  which  time  and  place  said  defendants 
were  also  the  owners  and  proprietors  of  a  certain  other  water  ditch 
and  canal  for  the  purpose  aforesaid;  and  said  plaintiffs  aver  that 
afterwards,  to  wit,  on  the  same  day  and  year,  at  {stating  place')  afore- 
said, the  said  defendants'  ditch  was  badly  and  negligently  con- 
structed and  managed,  and  the  water  therein  so  negligently  and 
carelessly  attended  to,  that  the  said  ditch  broke  and  gave  way,  and 
the  water  flowing  therein  by  reason  thereof  flowed  into,  over  and 
upon  the  ditch  of  said  plaintiffs,  greatly  damaging  and  injuring  the 
same,  and  carrying  down  therein  and  thereon  great  quantities  of 
rock,  stones,  earth  and  rubbish,  and  breaking  said  plaintiffs'  ditch 
and  depriving  them  of  the  use,  profit  and  benefits  of  the  water  flow- 
ing therein,  to  said  plaintiffs'  damage  of  three  thousand  dollars,  and 
thereof  they  bring  suit. 

[{Signature  and  verification  as  iti  Form  No.  5910.  )]^ 

6.  Damage  to  PlaintiflTs  Mine  and  Mining  Machinery  by  Breaking  of 
Plaintiff's  Reservoir. 

Form  No.  20758.'* 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  I,  p. 
[  ]  will  not  be  found  in   the  reported     956. 

case.  3.  This  complaint  was  held  sufficient. 
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The  complaint  of  the  above  named  plaintiffs  respectfully  shows  to 
this  court: 

I.  That  on  the  tenth  day  oi  June,  i899,  the  plaintiffs  were  and  still 
are  the  owners  of  a  valuable  mining  c\di\vn  (or  lands  and  iron  mines 
thereon'),  situated  at  {stating place),  upon  which  they  had  bestowed 
great  labor  in  putting  the  same  in  working  order,  and  had  incurred 
large  expense  in  the  purchase  of  tools  for  the  purpose  of  extracting 
gold  therefrom. 

II.  That  at  the  same  time  the  defendants  were  engaged  in  fur- 
nishing water  to  miners  and  others,  by  means  of  a  ditch  or  canal; 
and  they  were  the  owners  of,  or  were  possessed  of,  and  using  a  reser- 
voir situated  on  (^stating place),  wherein  they  collected  a  large  body 
of  water,  which  water  would  otherwise  have  flowed  down  the  said 
stream. 

III.  That  afterwards,  and  on  the  tefith  day  oi  June,  iW9,  the  plain- 
tiffs being  engaged  in  the  prosecution  of  their  work  as  aforesaid,  the 
defendants'  said  reservoir,  by  reason  of  some  defect  in  its  construction, 
insufificiency  for  the  purpose  for  which  it  was  constructed,  or  care- 
lessness and  mismanagement  on  the  part  of  the  defendants,  broke 
away,  discharging  an  immense  and  unusual  body  of  water,  which 
they  had  collected  in  said  reservoir;  which  said  water  so  discharged 
flowed  in  and  upon  plaintiffs'  mining  claim  (or  lands  and  mines),  filling 
the  same  with  great  quantities  of  earth,  stone  and  rubbish,  and  car- 
rying off  and  destroying  the  lumber  and  tools  used  by  the  plaintiffs 
in  working  and  mining  the  same,  to  plaintiffs'  damage  one  thousand 
dollars. 

Wherefore,  {concluding  as  in  Form  No.  5926). 

III.  ACTIONS  FOR  DIVERSION  OR  DETENTION.^ 

1.  Beqoisites  of  Complaint,  Declaration  water.     Parker  v.  Griswold,  17  Conn, 

or  Petition,  Generally.  —  For  the  formal  288;  Shotwell  v.  Dodge,  8  Wash.  337, 

parts  of   a   complaint,   declaration   or  Title  and  Possession.  —  As  a  general 

petition  in  a  particular  jurisdiction  see  rule,  it  is  sufficient  for  the  plaintiff  to 

the  titles  Complaints,  vol.  4,  p.   1019;  show  lawful  possession   of  the   water- 

Declarations,  vol.  6,  p.  244.  course,  or  of  the  land  through  which  it 

In  an  action  for  diversion  or  deten-  naturally  flows,  without  averments  as  to 

tion,  the  plaintiff  must  show  that  he  has  title.     Twiss  v.  Baldwin,  9  Conn.  291, 

a   right  and  that  this  right  has   been  Wier  w.  Covell,  29Conn.  197;  Rathbone 

violated  by  the  defendant,  and    that  a  v.  McConnell,  20    Barb.    (N.    Y.)   311. 

loss  has  resulted  to  the  plaintiff.     Twiss  But  where  the  action   is  brought  by  a 

V,  Baldwin.  9  Conn.  291.  reversioner  for  injuries  to   land  in  the 

Eight  to  TTse  Water. — In  some  juris-  possession  of  his  tenant,  the  plaintiff 
dictions,  it  is  held  that  the  plaintiff  must  must  allege  title.  Rathbone  z).  McCoa- 
show  that  he  has  a  right  to  use  the  nell,  20  Barb.  (N.  Y.)  311. 
water  of  the  stream  alleged  to  have  been  Location  of  Obstraction.  —  The  plaintiff 
diverted  or  obstructed,  and  that  he  has  need  not  allege  the  county  in  which 
suffered  injury  for  want  of  such  water,  the  obstruction  which  causes  the  diver- 
Wilbur  V.  Brown,  3  Den.  (N.  Y.)  356.  sion  is  located.  Thompson  z/.  Crocker, 
In  other  jurisdictions,  it  is  held  that  9  Pick.  (Mass.)  59. 

it  is  suiTicient  for  the  plaintiff  to  allege  Defendant's  Acts  Malicioos. — The  plain- 
that  the  water  in  the  stream  in  question  tiff  need  not  allege  malice  on  the  part 
has  been  prevented  from  coming  to  the  of  the  defendant.  Twiss  v.  Baldwin, 
plaintiff's  land  without   averring   that  9  Conn.  291. 

the  plaintiff  has  any  right  to  use  such  Damages.  —  Where   special   damages 
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1.  In  General. 

Form  No.  20759.' 

(Conn.  Prac.  Act,  p.  185,  No.  325.) 

(^Commencement  as  in  Form  No.  5913.) 

1.  Before  and  at  the  time  of  the  grievances  herein  complained  of, 
the  plaintiff  was  and  ever  since  has  been  possessed  of  certain  iron 
and  tin  works  with  the  appurtenances,  in  Rockville,  near  a  certain 
water-course,  and  exercised  the  business  of  manufacturer  of  tin 
plates  therein. 

2,  Said  water-course  before  and  at  the  time  of  said  grievances  had 
flowed  and  had  been  used  of  right  to  flow,  and  still  of  right  ought  to 
flow  in  great  abundance  to  said  works  of  the  plaintiff,  for  supplying 
the  same  with  necessary  water  for  the  working  thereof. 

3,  On  May  8th,  iS79,  and  on  divers  other  days  between  that  day  and 
this  action  the  defendant  wrongfully  diverted  large  quantities  of  the 
water  of  said  water-course  out  of  the  same  and  away  from  said 
works  of  the  plaintiff  and  from  supplying  the  same  with  water  for 
the  necessary  working  thereof,  as  said  water-course  ought  to  have 
done,  and  otherwise  would  have  done. 

4.  By  reason  of  said  wrongful  acts  of  the  defendant,  the  water  of 
said  water-course,  sufficient  for  supplying  said  works  during  that 
time,  could  not  and  did  not  flow  as  the  same  ought  to  have  done, 
and  the  plaintiff,  for  want  of  sufficient  water,  could  not,  during  that 
time,  use  said  works  nor  exercise  his  said  business  therein  as  he  ought 
to  have  done,  and  otherwise  would  have  done,  and  thereby  the 
plaintiff,  during  that  time,  was  deprived  in  large  part  of  the  use  of 
said  works  and  of  the  profit  which  he  otherwise  might  and  would  have 
made  by  carrying  on  his  trade  therein. 

The  plaintiff  claims  $5,000  damages. 
{Conclusion  as  in  Form  No.  5912.) 

Form  No.  20760.* 

(Conn.  Prac.  Act,  p.  185,  No.  326.) 

(Commencement  as  in  Form  No.  5912. ) 

1.  The  plaintiff  is  and  at  the  time  hereinafter  mentioned  was, 
possessed  of  a  saw- mill,  situated  on  Mill  brook,  in  North  Haven, 
and  his  sole  occupation  was  and  is  the  operation  of  said  mill. 

2.  The  water  of  said  brook  was  and  has  ever  been  accustomed  to 
flow  to  said  mill. 

3.  On  August  1st,  iS78,  the  defendant  wrongfully  diverted  the 
water  of  said  brook,  so  that  less  water  ran  to  the  plaintiff's  mill, 
and  has  ever  since  continued  and  threatens  to  continue  said 
diversion. 

are  claimed,  they  must  be  set  forth  in  reversionary  interest,  the  plaintiff  must 

the   pleading.     Burden    v.    Mobile,   21  show  that  the  reversion  has  been  preju- 

Ala.  309;  Plimpton  v.  Gardiner,  64  Me.  diced.     Tinsman  v,  Belvidere  Delaware 

360;  Baker  z'.  Sanderson,  3  Pick.  (Mass.)  R.   Co.,  25  N,  J.   L.   255;  Rathbone  v. 

348.  McConnell,  20  Barb.  (N'.  Y.)  311. 

Where  the  action  is  for  injury  to  a         1.  See,  generally,  i^w/r^,  note  i.  p.  793, 
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4.  By  reason  thereof  the  plaintiff  has  been  unable  to  saw  more 
than  10  logs  a  day,  whereas,  before  said  diversion  of  water,  he  was 
able  to  saw  200  logs  a  day,  and  if  said  diversion  is  continued,  the 
value  of  said  mill  privilege  will  be  substantially  destroyed,  and 
the  plaintiff's  livelihood  taken  away. 

The  plaintiff  claims, 

1.  An  injunction  against  any  future  diversion  of  said  water  from 
his  mill. 

2.  %500  damages. 

{Conclusion  as  in  Form  No.  5912.') 

Form  No.  20761.' 
(Precedent  in  Wier  v.  Covell,  29  Conn.  198.)' 

[(jCommencemeni  as  in  usual  form)]'^  \h2it  tho.  plaintiff,  on  the  17th 
day  of  October,  iS51,  was,  and  ever  since  has  been,  lawfully  seised 
and  possessed  of  a  certain  saw-mill,  situated  in  the  town  of  Glasten- 
tury,  near  to  a  certain  stream  or  water-course  there,  and  which  said 
stream  or  water-course,  before  and  at  the  time  of  committing  the 
grievances  mentioned,  had  been  accustomed  to  run  and  flow,  and 
of  right  had  run  and  flowed,  and  still  of  right  ought  to  run  and  flow, 
in  great  abundance  and  plenty  unto  the  said  saw-mill  of  the  plaintiff 
for  the  supplying  of  the  same  with  necessary  water  for  the  working 
thereof;  yet  that  the  defendant,  well  knowing  the  premises,  on  the 
18th  day  of  October,  i851,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  wrongfully  and  unjustly 
diverted  and  turned  large  quantities  of  the  water  of  said  stream  out 
of  the  same  and  away  from  said  mill,  and  hindered  and  prevented  the 
water  of  the  said  stream  from  flowing  along  its  usual  course  to  said 
mill  of  the  plaintiff,  and  from  supplying  the  same  with  water  for  the 
necessary  working  thereof,  as  the  same  ought  to  have  done,  and 
otherwise  would  have  done;  and  that  by  reason  thereof  the  water  of 
said  stream  sufficient  for  the  supplying  of  the  said  mill  during  that 
time  could  not  and  did  not  flow  to  the  same,  as  the  same  ought  to 
have  done,  and  otherwise  would  have  done;  and  that  the  plaintiff,  for 
want  of  such  sufficient  water,  could  not  during  that  time  use  his  said 
mill  in  so  large,  extensive  and  beneficial  a  manner  as  he  ought  to 
have  done,  and  otherwise  would  have  done,  but  was  thereby  during 
all  that  time  deprived  of  the  use  and  enjoyment  of  said  mill  and  of 
all  profit  which  he  otherwise  might  have  and  would  have  made  by 
the  use  of  the  same,  to  the  damage  of  the  plaintiff  [(concluding  as  in 
usual  form). ]^ 

Form  No.  2  o  7  6  2 .' 

(Precedent  in  Carleton  Mills  Co.  v.  Silver,  82  Me.  215.)* 

{{Commencement  as  in  Form  No.  69Jf0.y\'^ 
n  a  plea  of  the  case,  for  that  the  plaintiffs,  ever  since  the  eighth 
day  oi  June,  a.  d.  \Z81,  have  been  seised  in  their  demesne  as  of  fee, 

1.  See,  generally,  supra,  note  i,  p.  [  ]  will  not  be  found  in  the  reported 
973.  case. 

2.  The  plaintiff  recovered.  4.  It  was  held  that  the  plaintiff  was 

3.  The  matter  to  be  supplied  within  entitled  to  recover. 
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and  have  been  in  actual  possession  of  a  large  woolen  mill,  and  all  the 
necessary  machinery  to  run  said  mill  to  its  full  capacity,  situate  on 
the  easterly  side  of  Carleton  stream,  so  called,  in  Sangerville  village 
aforesaid,  together  with  the  Williams  dam,  being  a  dam  across  said 
stream  at  said  factory,  and  all  the  water  privilege  of  the  Carleton 
stream  aforesaid,  for  the  purpose  of  propelling  said  factory  and  said 
machinery  to  its  full  capacity,  with  the  first  right  to  and  control  of 
all  the  water  in  said  Carleton  stream  at  said  dam,  and  privilege  at  all 
times  and  seasons  of  the  year  for  the  purpose  of  propelling  said  fac- 
tory and  machinery  to  its  full  capacity,  which  said  mill  and  machinery 
cannot  be  operated  successfully  unless  said  plaintiffs  can  have  all 
said  water-power  to  which  they  are  entitled;  and  the  said  defendants 
are  the  owners  and  occupy  mills  situate  on  the  westerly  side  of  said 
Carleton  stream  on  said  dam,  and  as  such  are  entitled  to  use  the 
water  from  said  dam  for  a  saw-mill,  when  such  does  not  interfere 
with  or  prejudice,  restrict  or  diminish  the  power  required  by  said 
plaintiffs  to  run  their  mill  at  full  capacity  at  all  times  and  seasons  of 
the  year;  and  yet  the  said  defendants,  though  well  knowing  the 
rights  of  said  plaintiffs,  have  used  the  water  from  said  dam  to  such 
an  extent  at  divers  times  within  the  past  ten  months  that  said  plain- 
tiffs could  only  run  a  portion  of  their  mill  and  machinery,  and  on 
the  27th  day  oi  July,  and  divers  other  days,  in  consequence  of  the 
wrongful  use  of  said  water  by  the  defendants,  said  plaintiffs  were 
compelled  to  shut  down  their  said  mill,  and  said  mill  remained  shut 
down  for  the  remainder  of  each  day  when  shut  down  as  aforesaid, 
and  thereby  threw  out  of  employment  foi'ty  persons  employed  by 
said  plaintiffs  in  said  mill,  and  to  the  great  loss,  damage  and  injury 
of  said  plaintiffs;  and  said  defendants  have  drawn  and  still  draw  said 
water  from  said  dam  to  such  an  extent  that  said  mill  cannot  be 
operated  successfully  on  account  of  the  diminished  power  occasioned 
by  the  wrongful  use  of  said  water  from  said  dam  by  said  defendants. 
Said  plaintiffs  aver  that  within  ten  months  last  past  said  defendants 
have  each  day  used  said  water  from  said  dam  to  such  extent  as  to  inter- 
fere with,  diminish  and  restrict  the  power  necessary  to  run  said  mill 
and  machinery  to  its  full  capacity,  thereby  causing  the  plaintiffs  to 
run  only  a  portion  of  their  mill,  and  at  times  to  shut  it  down  entirely; 
and  that  said  plaintiffs  have  requested  said  defendants  to  desist 
from  using  said  water  as  aforesaid,  but  they  decline  and  refuse  to  do 
so.  and  are  still  using  said  water  in  said  wrongful  manner.  All  of 
which  is  to  the  damage  of  said  plaintiffs  [{concluding  as  in  Form  No. 
GdJfiW 

2.  By  Constructing^  Sluices,  Trenches  and  Channels. 

Form  No.  20763.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  384.) 

{Commencement  as  in  Form  No.  6934-^     For  that  whereas  the  said 
John  Doe.,  before  and  at  the  time  of  the  committing  of  the  grievances  by 

1.  See,  generally,  supra,  note  i,  p.  973. 
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the  said  Richard Roehertmsiittr  next  mentioned,  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain  iron  and 
tin  works,  with  the  appurtenances,  situate  and  being  at  {stating 
place),  and  by  reason  thereof,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  hereinafter  mentioned,  of  right  ought  to  have 
had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the 
benefit  and  advantage  of  the  water  of  a  certain  stream  or  watercourse 
in  the  county  aforesaid,  which  during  all  time  of  right  ought  to  have 
run  and  flowed,  and  until  the  diversion  thereof  hereinafter  men- 
tioned of  right  had  run  and  flowed,  and  still  of  right  ought  to  run 
and  flow  unto  the  said  works  of  the  said  John  Doe  for  the  supplying 
the  same  with  water  for  the  working  thereof,  to  wit,  at  {stating place) 
aforesaid.  Yet  the  said  Richard  Roe,  well  knowing  the  premises,  but 
contriving  and  wrongfully  and  unjustly  intending  to  injure  and 
prejudice  the  said  John  Doe  in  this  respect,  and  to  deprive  him  of  the 
use,  benefit  and  advantage  of  the  water  of  the  said  stream,  and  to 
hinder  and  prevent  him,  the  said  John  Doe,  from  working  his  said 
iron  and  tin  works  in  so  ample  and  beneficial  a  manner  as  he  had  * 
theretofore  done,  and  of  right  ought  to  have  done,  and  to  injure 
him  in  the  way  of  his  trade  and  business  of  a  manufacturer  of  tin 
plates,  which  he,  during  all  the  time  aforesaid,  exercised  and  carried 
on,  and  still  doth  exercise  and  carry  on,  at  the  said  works,  and  to 
put  him  to  great  charge,  expense,  trouble  and  inconvenience  whilst 
he,  the  said  John  Doe,  was  so  possessed  of  the  said  iron  and  tin 
works,  with  the  appurtenances  as  aforesaid,  and  so  exercised  and 
carried  on  his  said  trade  and  business  therein,  to  wit,  on  {stating  time), 
and  on  divers  other  days  and  times,  between  that  time  and  the  day 
of  exhibiting  the  bill  of  the  said  John  Doe  against  the  said  Richard 
Roe  in  this  behalf,  wrongfully  and  injuriously  cut,  dug  and  made, 
and  caused  to  be  cut,  dug  and  made,  in  and  out  of  the  sides  of  the  said 
stream  or  watercourse  above  the  said  works,  divers,  to  wit,  two  sluices, 
two  trenches,  tivo  channels  and  two  cuts  of  great  depth  and  width, 
to  wit,  of  the  width  oi  five  feet,  and  of  the  depth  oi  five  feet,  and  kept 
and  continued,  and  caused  to  be  kept  and  continued,  the  said  sluices, 
trenches,  channels  and  cuts  on  the  sides  of  the  said  stream  or  water- 
course for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and 
thereby  during  all  the  time  aforesaid,  unlawfully  and  wrongfully 
diverted  and  turned  divers  large  quantities  of  the  water  of  the  said 
stream  or  watercourse  out  of  and  away  from  the  said  iron  and  tin 
works  of  the  saXd  John  Doe,  and  stopped,  prevented  and  hindered  the 
water  of  the  said  stream  or  watercourse  from  running  or  flowing 
along  its  usual  course  to  the  said  works,  and  from  supplying  the 
same  with  water  for  the  necessary  working  thereof,  as  the  same  of 
right  ought  to  have  done,  and  otherwise  would  have  done,  and  by 
reason  thereof  the  water  of  the  said  stream  or  watercourse,  sufficient 
for  the  supplying  of  the  said  works  of  the  said  John  Doe  during  all 
or  any  part  of  that  time,  could  not,  nor  did  run  or  flow  to  the  same, 
as  the  same  of  right  ought  to  have  done,  and  otherwise  would  have 
done,  and  the  said  John  Doe  thereby,  for  want  of  such  sufficient  water, 
could  not  during  that  time  use  his  said  iron  and  tin  works,  or  follow, 
use  or  exercise  his  said  trade  or  business  therein  in  so  large,  extensive 
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and  beneficial  a  manner  as  he  might  and  otherwise  would  have  done, 
but  was  thereby  during  all  that  time  deprived  of  the  use  and  enjoyment 
of  his  said  works,  and  of  all  the  benefits,  profits,  gains  and  advan- 
tages which  he  otherwise  might  and  would  have  made  by  carrying 
on  his  trade  and  business  therein,  to  wit,  at  {stating place)  aforesaid. 
And  whereas  also  the  said  John  Doe,  before  and  at  the  time  of  the 
committing  of  the  grievance  hereinafter  next  mentioned,  was  and 
from  hence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of 
certain  other  iron  and  tin  works,  with  the  appurtenances,  situate  and 
being  at  {stating place)  aforesaid,  near  to  a  certain  other  stream  or 
watercourse  there,  and  which  said  last  mentioned  stream  or  water- 
course, before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  next  mentioned,  had  run  and  flowed,  and  been  used  and 
accustomed  to  run  and  flow,  and  of  right  ought  to  have  run  and 
flowed,  and  still  of  right  ought  to  run  and  flow  in  great  plenty  and 
abundance  unto  the  said  last  mentioned  works  of  the  ?>di\6.  John  Doe 
for  the  supplying  of  the  same  with  necessary  water  for  the  working 
thereof,  to  wit,  at  (stating  place)  aforesaid.  Yet  the  said  Richard 
Roe,  well  knowing  the  said  last  mentioned  premises,  but  contriving 
and  intending  to  injure  and  prejudice  the  said  John  Doe  in  this 
behalf,  and  to  deprive  him  of  the  use,  benefit  and  advantage  of  the 
water  of  the  said  last  mentioned  stream  or  watercourse,  and  to 
deprive  him  of  the  benefit  and  profits  of  his  said  last  mentioned 
works,  and  of  his  trade  and  business  as  manufacturer  of  tin  plates, 
as  aforesaid,  and  to  put  him  to  great  charge,  trouble,  expense  and 
inconvenience  whilst  he,  the  said  John  Doe,  was  so  possessed  of  the 
said  last  mentioned  works,  with  the  appurtenances  as  aforesaid,  and 
carried  on  his  said  business  therein,  to  wit,  on  {stating  time),  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  exhibit- 
ing this  bill,  wrongfully  and  unjustly  diverted  and  turned  divers 
large  quantities  of  the  water  of  the  said  last  mentioned  stream  and 
watercourse  out  of  the  same  and  away  from  the  said  last  mentioned 
iron  and  tin  works  of  the  said  John  Doe,  and  hindered  and  prevented 
the  water  of  the  said  last  mentioned  stream  or  watercourse  from 
running  or  flowing  along  its  usual  course  to  the  said  last  mentioned 
works  of  the  said  John  Doe,  and  from  supplying  the  same  with  water 
for  the  necessary  working  thereof,  as  the  same  ought  to  have  done, 
and  otherwise  would  have  done,  and  by  reason  thereof  the  water  of 
the  said  last  mentioned  stream  or  watercourse,  sufficient  for  the 
supplying  of  the  said  last  mentioned  works  during  that  time, 
could  not  nor  did  run  or  flow  to  the  same  as  the  same  ought 
to  have  done,  and  otherwise  would  have  done,  and  the  said  John 
Doe,  for  want  of  such  sufficient  water,  could  not  during  that  time 
use  his  said  last  mentioned  works,  or  follow,  use  or  exercise 
his  trade  and  business  therein  in  so  large,  extensive  and  bene- 
ficial a  manner  as  he  ought  to  have  done  and  otherwise  would 
have  done,  but  was  thereby,  during  all  that  time,  deprived  of  the 
use  and  enjoyment  of  the  said  last  mentioned  works  and  of  all  benefit, 
profit,  gain  and  advantage  which  he  otherwise  might  and  would  have 
made  by  carrying  on  his  said  trade  and  business  therein,  to  wit,  at 
{stating place)  aforesaid.    And  whereas  also  the  said  John  Doe,  before 
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and  at  the  time  of  the  committing  of  the  grievances  hereinafter  next 
mentioned,  was  and  from  thence  hitherto  hath  been,  and  still  is, 
lawfully  possessed  of  certain  other  iron  and  tin  works,  with  the  appur- 
tenances, situate  and  being  at  {stating place)  aforesaid,  near  a  certain 
other  stream  or  watercourse  there,  and  which  said  last  mentioned 
stream  or  watercourse,  before  and  until  the  time  of  committing  the 
grievances  hereinafter  mentioned,  had  run  and  flowed,  and  had  been 
used  and  accustomed  to  run  and  flow,  and  of  right  ought  to  have  run 
and  flowed,  and  still  of  right  ought  to  run  and  flow,  in  great  plenty 
and  abundance  unto  the  said  last  mentioned  works  of  the  said  John 
Doe  for  the  supplying  of  the  same  with  necessary  water  for  the  work- 
ing thereof,  to  wit,  at  {stating  time')  aforesaid.  And  whereas  the  said 
Richard  Roe,  before  and  at  the  time  of  the  committing  of  the  same 
grievance  hereinafter  mentioned,  was  and  from  thence  hitherto  hath 
been,  and  still  is,  possessed  of  divers,  to  wit,  ten  closes  of  land,  on 
the  banks  and  sides  of  the  said  last  mentioned  stream  or  watercourse, 
and  the  said  Richard  Roe,  by  reason  thereof,  during  all  the  time  afore- 
said, of  right  ought  to  have  repaired  and  amended,  and  still  of 
right  ought  to  repair  and  amend  such  part  of  the  banks  of  the 
said  stream  or  watercourse,  which  are  situate  within  and  parts 
of  the  same  closes,  as  occasion  hath  required,  or  should  require,  to 
prevent  the  water  of  the  said  last  mentioned  stream  or  watercourse 
from  escaping  or  running  from  the  same,  through  the  said  banks, 
through  the  defects  and  insufficiencies  thereof.  Yet  the  said  Richard 
Roe,  well  knowing  the  said  last  mentioned  premises,  but  contriving 
and  intending  wrongfully  and  unjustly  to  injure,  prejudice  and 
aggrieve  the  said  John  Doe  in  this  behalf,  and  to  deprive  him  of  the 
use,  benefit  and  advantage  of  the  water  of  the  said  last  mentioned 
stream  or  watercourse,  and  of  the  benefits  and  profits  arising  from 
his  exercising  and  carrying  on  his  said  trade  and  business  in  the  said 
last  mentioned  works  as  aforesaid,  whilst  he,  the  said  John  Doe,  was 
so  possessed  of  the  said  last  mentioned  works,  with  the  appurte- 
nances as  aforesaid,  and  carried  on  his  said  trade  and  business  therein, 
to  wit,  on  {stating  time),  and  from  thence  for  a  long  space  of  time, 
to  wit,  hitherto  wrongfully  and  unjustly  suffered  and  permitted  the 
said  banks  to  be  and  continue,  and  the  same  during  all  that  time 
were  ruinous  and  in  bad  condition  for  want  of  needful  and  necessary 
repairing  and  amending  of  the  same,  whereby  divers  large  quantities 
of  the  water  of  the  said  last  mentioned  stream  or  watercourse,  which 
otherwise  would  have  run  and  flowed  to  the  said  last  mentioned 
works  of  the  said  John  Doe,  and  have  worked  the  same  on  the  said 
{stating  titne),  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  exhibiting  the  bill  aforesaid,  escaped  and  ran  from 
and  out  of  the  said  last  mentioned  stream  or  watercourse,  through 
the  said  defects  and  insufficiencies  of  the  said  banks,  and  became 
and  were  wholly  lost  to  the  said  John  Doe,  and  never  did  run  or  flow 
to  the  said  last  mentioned  works,  for  the  working  thereof,  as  the 
same  ought  to  have  done,  and  otherwise  would  have  done,  and  thereby 
the  said  John  Doe,  for  want  of  the  same  water,  could  not,  during  all 
or  any  part  of  the  time  last  aforesaid,  use  or  work  his  said  last  men- 
tioned works,  or  follow,  use  or  exercise  his  said  trade  or  business 
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therein,  in  so  large,  extensive  and  beneficial  a  manner  as  he  ought  to 
have  done,  and  otherwise  would  have  done,  and  was  thereby,  during 
all  that  time,  deprived  of  the  use  and  enjoyment  of  his  said  last  men- 
tioned works,  and  of  the  benefits,  profits  and  advantages  which  he 
otherwise  might  and  would  have  derived  and  acquired  from  carrying 
on  his  said  trade  and  business  therein,  to  wit,  at  (^stating place)  a.iove- 
said.  And  whereas  also  the  said  John  Doe,  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned,  was  and  from 
thence  hitherto  hath  been  and  still  is  lawfully  possessed  of  certain 
other  iron  and  tin  works,  with  the  appurtenances,  situate  and  being 
at  (^stating place)  aforesaid,  near  to  a  certain  other  stream  or  water- 
course, which  before  and  until  the  time  of  the  committing  of  the  griev- 
ances by  the  said  Richard  Roe  as  hereinafter  mentioned,  had  run  and 
flowed,  and  had  been  used  and  accustomed  to  run  and  flow,  and  of 
right  ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run 
and  flow,  in  great  plenty  and  abundance,  unto  the  said  last  mentioned 
works  of  the  ssad.  John  Doe  for  the  supplying  of  the  same  with  neces- 
sary water  for  the  working  thereof,  to  wit,  at  (^stating place)  aforesaid. 
Yet  the  said  Richard  Roe,  well  knowing  the  said  last  mentioned 
premises,  but  contriving  and  intending  unlawfully  and  wrongfully  to 
injure  and  prejudice  the  saidyi?,^^  Doe  in  this  behalf,  and  to  deprive 
him  of  the  use,  benefit  and  advantage  of  the  water  of  the  said  stream 
or  watercourse,  and  to  deprive  him  of  the  benefit  and  profit  of  his 
said  last  mentioned  works,  and  his  trade  and  business  as  such  manu- 
facturer as  aforesaid,  and  to  put  him  to  great  charge,  trouble,  expense 
and  inconvenience,  whilst  he,  the  said  John  Doe,  was  so  possessed  of 
the  said  last  mentioned  works,  with  the  appurtenances  as  aforesaid, 
and  carried  on  his  said  business  therein,  to  wit,  on  (^stating  time) 
aforesaid,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  exhibiting  this  bill,  wrongfully  and  injuriously  widened, 
deepened  and  enlarged  divers,  to  wit,  hvo  fenders,  hvo  sluices,  two 
cuts  and  two  watercourses,  leading  from  and  out  of  the  said  stream 
or  watercourse  in  this  count  first  above  mentioned,  and  thereby,  on 
those  several  days  and  times,  drew  off  and  diverted  from  the  same 
stream  or  watercourse  a  much  greater  quantity  of  water  than  had 
before  then  used  to  flow  or  ought  then  to  have  flowed  from  the  said 
stream  or  watercourse  and  away  from  the  said  last  mentioned  works 
of  the  said  John  Doe,  and  hindered  and  prevented  the  water  of  the 
said  last  mentioned  stream  or  watercourse  from  running  or  flowing 
along  its  usual  course  to  the  said  last  mentioned  works  of  the  said 
John  Doe,  and  from  supplying  the  same  with  water  for  the  necessary 
working  thereof,  as  the  same  ought  to  have  done,  and  otherwise 
would  have  done,  and  wrongfully  and  injuriously  kept  and  continued 
the  said  fenders,  sluices,  cuts  and  watercourses,  so  widened,  deepened 
and  enlarged,  and  the  water  so  drawn  off  in  large  quantities  as  afore- 
said, from  thence  hitherto  and  by  reason  thereof,  the  water  of 
the  said  stream  or  watercourse,  sufficient  for  the  supplying  of  the 
said  last  mentioned  works,  during  all  or  any  part  of  that  time,  could 
not  nor  did  run  or  flow  to  the  same  as  the  same  ought  to  have  done, 
and  otherwise  would  have  done,  and  the  said  John  Doe  thereby,  for 
want  of  such  sufficient  water,  could  not,  during  all  or  any  part  of  that 
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time,  use  his  said  last  mentioned  works,  or  follow,  use  or  exercise 
his  trade  and  business  therein  in  so  large,  extensive  and  beneficial  a 
manner  as  he  ought  to  have  done,  and  otherwise  might  and  would 
have  done,  but  was  thereby,  during  all  that  time,  deprived  of  the  use 
and  employment  of  the  said  last  mentioned  works,  and  of  all  the 
profits,  benefits  and  advantages  which  he  otherwise  might  and  would 
have  made  by  carrying  on  his  said  trade  and  business  therein,  to  wit, 
at  {stating place)  aforesaid.     {Concluding  as  in  Form  No.  6934-.) 

3.  Erecting"  Dam  Above  Plaintiff's  Dam. 

Form  No.  20764.' 

(Oliver's  Prec.  (1840),  p.  375.) 

{Commencement  as  in  Form  No.  6940.) 

For  that  the  plaintiff  ever  since  the  first  day  oi  June,  j898,  has 
been  seised  in  his  demesne,  as  of  fee,  and  has  been  in  actual  posses- 
sion of  an  ancient  grist-mill,  or  water-mill,  to  grind  corn,  situate  on  a 
rivulet  or  stream  in  {stating  place),  called  {stating  name),  together 
with  an  ancient  dam,  to  raise  a  head  of  water  so  high  as  should  be 
necessary  for  said  mill,  and  of  having  the  whole  water  of  said  stream, 
without  obstruction  or  impediment,  flow  into  said  pond,  for  the 
benefit  of  said  mill,  as  ancient  rights  and  privileges  appurtenant  to 
said  mill;  yet  the  said  Richard  Roe  hath  since,  to  wit,  on  {stating  time), 
unjustly  erected  a  new  dam  across  the  said  stream,  above  the  plaintiff's 
dam  aforesaid,  within  the  limits  of  the  plaintiff's  pond  and  ground, 
that  he  had  a  right  to  flow,  and  thereby  cut  off  a  part  of  his  said 
pond,  ponded  the  water  above,  and  stopped  the  natural  course  of  the 
water  with  which  it  anciently  used  to  run  into  the  plaintiff's  pond; 
and  still  continues  his  new  erected  dam  and  obstruction  aforesaid, 
thereby  frequently  stopping  the  water  from  coming  to  the  plaintiff's 
said  mill,  and  obliging  the  same  to  stand  still  for  want  of  water,  and 
at  other  times  letting  out  the  water  through  said  new  dam  so  sud- 
denly and  in  such  large  quantities  as  to  waste  and  tear  away  a  great 
part  of  the  plaintiff's  said  dam;  whereby  the  plaintiff's  mill  afore- 
said, of  the  yearly  value  of  {stating  value),  is  rendered  useless;  all  of 
which  is  to  the  damage  {concluding  as  in  Form  No.  69Jfi). 

4.  By  Removing-  Bank  of  Watercourse  Above  Plaintiff's 
Mill  and  Diverting  the  Water. 

Form  No.  20765. 

(Oliver's  Prec.  (1840),  p.  377.) 

{Commencement  as  in  Form  No.  69Jf.O.) 

For  that  the  plaintiffs,  on  {stating  time)  last  past,  were,  and  ever 
since  have  been,  and  now  are,  seised  of  a  certain  water-mill,  called 
a  corn  or  grist  mill,  with  the  appurtenances,  situate  in  {stating place), 
aforesaid,  commonly  called  and  known  by  the  name  of  Swan's  Mill, 

1.  See,  generally,  supra,  note  i,  p.  973. 
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in  their  own  demesne,  as  of  fee;  and  that  the  plaintiffs,  and  all  those 
whose  estate  they  now  have  in  the  said  mill,  with  the  appurtenances, 
had,  and  from  the  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary,  were  used  to  have,  and  now  ought  to  have,  a  certain 
watercourse,  called  and  known  by  the  name  oiSpicket  river,  running 
to  their  said  mill;  and  being  so  seised,  the  Sdiid  Richard  Roe,  not 
being  ignorant  of  the  premises,  but  intending  to  injure  the  plaintiffs 
and  deprive  them  of  the  use  and  profit  of  their  said  mill,  did,  at  {stat- 
ing place)  aforesaid,  on  {stating  time)  aforesaid,  and  on  divers  times 
and  days  between  that  time  and  the  tenth  day  oi  June,  iS98,  dig  up 
and  remove  the  banks  of  said  watercourse,  and  divert  a  great  part  of 
the  water  thereof,  so  running  as  aforesaid  from  their  said  mill,  so 
that  the  said  mill,  which  before  was  able  and  was  used  to  grind  ^/ty 
bushels  of  corn  in  every  twenty-four  hours,  now,  and  during  the  time 
aforesaid,  by  reason  of  the  diversion  aforesaid  of  the  said  water,  is, 
and  was  able  to  grind  only /<?«^r  bushels  of  corn  in  tvQvy  four  and 
twenty  hours;  by  reason  of  which  the  plaintiffs,  for  all  that  time, 
have  lost  and  have  been  deprived  of  the  profits  of  their  said  mill, 
and  still  continue  deprived  thereof;  to  the  damage  {concluding  as  in 
Form  No.  6940). 

Form  No.  20766.* 

{Title  of  court  and  cause  as  in  Form  No.  5926.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

I.  That  at  the  times  hereinafter  mentioned  the  plaintiff  was  law- 
fully possessed  (or,  if  not  in  possession,  the  owner  in  fee)  of  a  water- 
mill,  called  a  grist-mill  (or  saw-mill  or  otherwise),  situated  upon 
{naming  the  stream),  at  {stating  location  definitely  or  stating  name  of 
mill). 

II.  That  the  plaintiff  then  had  a  right  to  use  and  employ  the 
water  of  said  brook,  and  to  have  the  same  flow  to  and  through  his 
mill  in  a  convenient  and  customary  manner,  according  to  the  natural 
and  usual  flow  of  said  brook,  and  without  the  hindrance  of  the 
defendant  or  any  other  person. 

III.  That  on  the  tenth  day  oi  June,  iS98,  and  on  various  days 
between  that  time  and  the  tenth  day  of  June,  iS99,  the  defendant, 
knowing  the  premises  and  intending  to  injure  the  plaintiff,  wrong- 
fully* dug  up  and  removed  the  banks  of  said  brook  above  said  mill, 
and  for  ten  days  diverted  the  water  (or  a  part  of  the  water) 
thereof  from  running  to  and  through  said  mill  (or  built  a  dam  across 
said  brook  above  said  mill,  and  for  ten  days  stopped  the  water  thereof 
from  running  to  and  through  said  mill). 

IV.  That  by  reason  of  such  acts  of  the  defendant,  the  plaintiff's 
mill,  which  was  able  and  before  was  used  to  grind  two  hundred 
bushels  each  day,  thereafter  and  during  the  time  aforesaid  could 
only  grind  ^/y  bushels,  to  the  damage  of  the  ^\2Sx\.\S&  five  hundred 
dollars. 

Wherefore,  {concluding  as  in  Form  No.  5926). 

1.  See,  generally,  supra,  note  I,  p.  973. 
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5.  By  Stopping"  and  Flowing-  Back  Water  to  Plaintiflf's  Mill. 

Form  No.  20767.' 
(Precedent  in  Avon  Mfg.  Co.  v.  Andrews,  30  Conn.  477.)^ 

[(^Commencement  as  in  usual /orjn.y\^  That  the  plaintiffs  are,  and 
from  the  16ih  day  oi  June,  i857,  have  been,  legally  seised  and 
possessed  of  a  certain  piece  of  land  situated  in  said  Avon,  bounded 
{describing  it),  with  a  certain  building  used  as  a  cotton  factory 
thereon,  and  the  privileges  and  appurtenances  thereto  belonging; 
which  said  factory  is  situated  near  to  a  certain  stream  of  water  called 
Nod  Brook,  from  which  stream,  by  means  of  a  race-way  extending 
from  said  stream  to  said  factory,  the  plaintiffs  have  heretofore,  to 
wit,  ever  since  they  became  seised  thereof  m  June,  i857,  had  and 
now  have  the  right  to  use  and  enjoy  the  water  of  said  stream  for 
the  supplying  of  their  said  factory  with  necessary  water  for  the 
working  thereof,  and  that  the  same  should  flow,  without  interruption, 
to,  through  and  along  their  said  race-way  to  their  said  factory, 
according  to  the  natural  and  usual  flow  of  said  stream  of  water, 
without  the  hindrance  of  the  defendant  or  any  other  person.  That 
the  defendant  during  the  same  time  has  been  and  still  is  in  the  posses- 
sion of  a  certain  saw-mill  and  fuse-factory,  on  land  above  the  said 
factory  and  race-way  of  the  plaintiffs  on  said  stream,  and  also  of  a 
mill-dam  and  mill-pond,  and  the  appurtenances  thereof,  connected 
with  said  saw-mill  and  fuse-factory.  That  the  defendant,  well 
knowing  all  the  rights  of  the  plaintiffs,  wrongfully  and  injuriously, 
and  without  any  right  on  his  part,  on  or  about  the  16ih  day  oi  June, 
iS57,  and  on  divers  other  days  and  times  from  that  day  to  the  date 
of  this  writ,  by  means  of  said  pond,  dam  and  appurtenances  con- 
nected with  said  saw-mill,  has  deprived  the  plaintiffs  of  the  use  of 
said  stream  of  water,  by  stopping  and  shutting  back  the  same  for 
his  own  convenience,  without  regard  to  the  rights  of  the  plaintiffs, 
and  with  intent  to  injure  the  plaintiffs,  and  has  stopped  said  water  at 
different  times  on  each  day  from  one  to  two  hours  at  a  time,  and 
at  times  for  a  longer  period,  during  the  t/iree  years  last  past;  and 
thereby,  during  the  whole  of  said  time,  has  delayed  and  hindered 
the  business  of  the  plaintiffs  in  said  factory;  and  the  value  of  the 
plaintiffs'  land  and  buildings  aforesaid,  and  machinery  therein,  has 
been  greatly  lessened  by  the  said  wrongful  acts  of  the  defendant; 
to  the  damage  of  the  plaintiffs  the  sum  oi  four  thousayid  6.o\\as%  {con- 
clusion as  in  usual  form). ^ 

IV.  ACTION  FOR  FLOWING  WATER  FROM  DEFENDANT'S  ROOF  ONTO 
PLAINTIFF'S  PREMISES. 

Form  No.  20768. 

{Title  of  court  and  cause  as  in  Form  No.  5926.') 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1,  See,  generally,  j«/ra,  note  I,  p.  973.         S.  The  matter  to  be   supplied  within 

2.  The  plaintiff  recovered.  [  ]  will  not  be  found  in  the  reported  case. 
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I.  That  on  the  tenth  day  oi  June.,  i899,  the  plaintiff  was  lawfully 
possessed  of  a  dwelling-house  and  premises,  situate  in  the  county 
aforesaid,  and  in  which  the  plaintiff  and  his  family  then  resided. 

II.  That  defendant  wrongfully  erected  a  building  near  to  the  said 
dwelling-house  of  the  plaintiff  in  so  careless  and  improper  manner 
that  by  reason  thereof,  on  said  day,  and  on  other  times  afterward 
and  before  this  action,  large  quantities  of  rain-water  ran  from  said 
building  upon  and  into  the  said  dwelling-house  and  premises  of  the 
plaintiff,  and  the  walls,  ceilings,  papering  and  other  parts  thereof 
were  thereby  wet  and  damaged,  and  became  less  fit  for  habitation,  to 
the  plaintiff's  damage  Jiz>e  hundred  doUars. 

Wherefore,  {concluding  as  in  Form  No.  5926). 

V.  ACTION  FOR  Cutting  water-pipe  which  Conveyed  Water 

FROM  plaintiff's  HOUSE. 

Form  No.  20769. 

(8  Went.  PI.  567.) 

(Commencement  as  in  usual  form)  for  that  whereas  the  said  plaintiff 
heretofore,  to  wit,  on  {stating  time),  was,  and  from  thence  hitherto 
hath  been,  and  still  is,  lawfully  possessed  of  and  in  a  certain  mes- 
suage or  dwelling-house  and  yard  thereto  adjoining,  with  the  appur- 
tenances, situate  and  being  at  {stating place),  in  which  said  messuage 
or  dwelling-house  the  said  plaintiff  and  his  family,  during  all  the 
time  aforesaid,  inhabited  and  dwelt:  and  whereas,  long  before,  and 
at  the  time  of  the  committing  of  the  grievance  hereinafter  next  men- 
tioned, there  was  a  certain  wooden  pipe  lying  and  being  under  ground 
near  to  the  said  messuage  of  him,  the  said  plaintiff,  by  and  through 
the  means  of  which  said  pipe,  and  of  a  certain  leaden  pipe  fastened 
in  and  affixed  to  the  same,  and  extending  and  coming  from  the 
aforesaid  wooden  pipe  unto  and  into  the  aforesaid  yard  of  the  said 
plaintiff,  and  the  said  plaintiff,  and  all  others  of  the  occupiers  and 
possessors  of  the  said  messuage,  etc.,  were,  during  all  the  time  afore- 
said, used  and  accustomed  to  be,  and  were  supplied,  and  still  ought 
to  be  supplied  with  water,  to  be  used,  spent  and  employed  by  the 
occupiers  and  possessors  of  the  said  messuage,  etc.,  with  the  appur- 
tenances respectively;  yet  the  said  defendant,  well  knowing  the 
premises  aforesaid,  but  contriving  and  maliciously  intending  wrong- 
fully and  unjustly  to  hurt,  injure  and  prejudice  the  said  plaintiff,  and 
to  deprive  him  of  water  for  the  necessary  use  of  the  said  plaintiff 
and  his  family  residing  in  the  said  messuage,  etc.,  whilst  the  said 
plaintiff  was  so  possessed  of  the  said  messuage,  etc.,  to  wit,  on 
{stating  time),  at  (stating  place),  wrongfully  and  unjustly,  injuriously 
and  maliciously,  cut  into  and  through  the  aforesaid  wooden  pipe, 
and  separated  and  divided  the  same,  and  caused  and  procured  the 
said  wooden  pipe  to  be  cut  into  and  through,  and  separated  and 
divided,  and  wrongfully  and  injuriously  kept  and  continued  the  said 
pipe  so  cut  into  and  through  and  separated  and  divided,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  twelve  months  then  next  fol- 
lowing, whereby  he,  the  said  plaintiff,  was  for  a  long  space  of  time, 
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to  wit,  for  and  during  all  the  time  aforesaid,  wholly  deprived  of 
water  to  be  used,  spent  and  employed  by  him,  the  said  plaintiff,  and 
his  family,  in  the  said  messuage,  etc.,  of  him,  the  said  plaintiff,  and 
was  thereby,  during  all  the  time,  put  to  great  trouble  and  incon- 
venience, and  was  forced  and  obliged  to,  and  did  lay  out  and  expend 
divers  sums  of  money,  to  wit,  in  the  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  twenty  pounds,  in  and  about  the  fur- 
nishing and  supplying  of  water  for  the  necessary  use  and  purposes  of 
him,  the  said  plaintiff,  and  his  family,  in  his  said  messuage  or  dwelling- 
house;  and  he,  the  said  plaintiff,  was,  hath  been,  and  is,  on  occa- 
sion of  the  committing  of  the  grievance  aforesaid,  otherwise  greatly 
injured  and  damnified,  to  wit,  at  {stating place)  aforesaid,  {concluding 
as  in  usual  form). 

VI.  ACTION  TO  RECOVER  FOR  STOPPAGE  OF  LOGS  BY  BOOM  IN 

RIVER. 

Form  No.  20770. 

(Precedent  in  Davis  v.  Winslow,  51  Me.  264.) 

[({Commencement  as  in  Form  No.  GOJIfi)^'^  for  that  the  plaintiffs,  on 
the  first  day  oi  May,  a.  d,  i86i,  and  on  each  and  every  day  between 
said  first  day  of  May  and  the  day  of  the  date  of  this  writ  (October  22, 
186I),  owned  and  possessed  a  large  quantity,  to  wit:  five  million 
feet,  board  measure,  of  pine,  spruce  and  hemlock  board-logs  and 
timber,  which  said  logs  and  timber  they  had,  on  and  between  said  days, 
deposited  in  and  \\:^on\\\Q  Androscoggin  river,  z.t  Milan,  in  the  county 
of  Coos  and  state  oi  New  Hampshire,  for  the  purpose  of  being  floated 
and  driven  in  and  upon  and  down  said  river  to  the  steam  sawmills  of 
the  plaintiffs,  situated  on  the  banks  of  said  river  in  said  Bethel;  and 
the  plaintiffs  aver  that  the  said  Androscoggin  river,  from  its  rise  to 
its  mouth,  to  wit,  from  the  place  where  said  logs  and  timber 
were  deposited  in  said  Milan  to  the  said  mills  in  said  BetJiel,  on  said 
first  day  of  May  was,  ever  since  has  been  and  now  is,  a  public  high- 
way for  all  persons  to  go  upon  and  navigate  with  their  boats  and 
rafts  of  timber,  and  over  and  upon  and  down  which  to  drive  and 
fioat  their  logs,  timber  and  lumber,  at  their  free  will  and  pleasure, 
and  without  any  let  or  hindrance  whatsoever.  Yet  the  defendants, 
well  knowing  the  premises,  while  the  plaintiffs  so  owned  and  pos- 
sessed said  logs  and  timber,  to  wit,  on  said^rx/  day  oiMay,  and  on 
divers  other  days  and  times  between  ^dXdi  first  day  of  May  and  the 
day  of  the  date  of  this  writ,  and  while  said  logs  and  timber  were  so 
landed  and  deposited  in  said  river  for  the  purpose  aforesaid,  did,  by 
themselves,  their  agents  and  servants,  unlawfully,  unjustly  and 
wrongfully  keep  and  detain  said  logs  and  timber  at  said  Milan,  by 
means  of  a  certain  boom  then  and  there  constructed  and  built  in  the 
said  river  by  the  said  defendants,  whereby  the  free  navigation  of 
said  river  was  obstructed.  And  the  plaintiffs  aver  that  the  defend- 
ants thereby,  by  means  of  said  boom,  then  and  there  so  obstructed 

1,  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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the  said  river  at  said  Milan  as  to  render  said  river  impassable  and 
unnavigable,  and  unfit  for  the  public  to  pass  over  and  upon  said 
river  with  their  boats  and  rafts  of  timber  and  unfit  and  inconvenient 
to  float  logs  and  timber  upon  and  down  the  same.  And  the  plaintiffs 
further  aver  that,  by  reason  of  the  aforementioned  obstruction,  their 
logs  and  timber  were  detained  and  kept  back  until  after  the  rise  of 
water  in  the  said  river  had  become  unfit  and  unsuitable  to  float  their 
said  logs  and  timber  to  such  an  extent  that  they,  the  plaintiffs,  were 
compelled  to  abandon  a  great  portion  of  their  said  logs  and  timber, 
to  wit,  one  ?nillion  i&tt  board  measure,  between  said  place  of  deposit 
in  ?,a.\d  Milan  and  their  said  mills  in  ^2^<\  Bethel.  And  the  plaintiffs 
further  declare  and  allege  that  they  were  put  to  a  great  expense,  to 
wit,  an  expense  of  one  dollar  for  each  and  every  thousand  ie&t  board 
measure,  by  reason  of  their  detention  at  sdiid  Milan,  caused  by  said 
boom,  built  by  the  defendants  as  aforesaid,  in  driving  their  said  logs 
from  said  place  of  deposit  thereof  in  Milan  to  their  said  mills  in 
said  Bethel,  over  and  above  what  they  would  have  been  to  and  at 
had  not  said  boom  been  built.  Whereby,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  an  action  hath  accrued  to  the 
plaintiffs  to  have  and  recover  the  damage  by  them  sustained  in  this 
behalf,  and  for  which  this  action  is  brought.. 
[(Conclusion  as  in  Form  No.  69J^.0^^^ 

VII.  ACTION  TO  RECOVER  FOR  DESTRUCTION  OF  ICE-FIELD  CAUSED 
BY  DEFENDANT  MALICIOUSLY  AND  UNNECESSARILY  DRAW- 
ING WATER  FROM  POND. 

Form  No.  20771. 
(Precedent  in  Stevens  v.  Kelley,  78  Me.  445.)* 

[{Commencement  as  in  Form  No.  69Jf.O.  )]i 

In  a  plea  of  the  case,  for  that  whereas  there  now  is  and  from  time 
immemorial  hath  been  a  large  unnavigable  stream  of  fresh  water, 
called  Goose  river,  flowing  in  its  natural  channel  from  Goose  Pond,  in 
the  town  of  Swanville,  through  said  Belfast  and  through  the  land  of 
said  plaintiff,  mto  Belfast  Bay;  and  whereas  there  now  is,  and  for 
more  than  thirty  years  last  past  has  been,  a  stone  dam  across  said 
stream  about  fifty  rods,  below  and  southerly  of  the  land  of  said 
plaintiff,  built  and  prior  to  January  first,  a,  d.  i2>80,  maintained  and 
used  exclusively  for  the  purpose  of  operating  a  mill  connected  with 
said  dam,  which  said  dam,  mill  and  mill  privilege,  on  said  j'fri-/ day  of 
January,  A.  d.  i^80,  were,  ever  since  have  been  and  now  are  owned 
by  and  in  the  possession  of  said  defendants.  And  plaintiff  avers 
that  ever  since  sa.\Ci  first  day  of  January,  a.  d.  i?>80,  said  mill  has  been 
idle,  abandoned  and  unused;  and  whereas,  on  the.  first  (^siy  oi  January, 
A.  D.  \2>80,  said  plaintiff  was,  ever  since  has  been,  and  now  is  seised 
and  possessed  of  a  certain  parcel  of  land  situated  upon  both  sides  of 
said  stream,  including  said  stream  and  extending  northerly  from  a 

1.  The  matter  to  be  supplied  within  2.  It  was  held  that  the  plaintiff  was 
[  ]  will  not  be  found  in  the  reported  case,     entitled  to  recover. 
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line  drawn  east  and  west  across  said  stream  dUttowt  fifty  rods  northerly 
of  said  dam,  and  upon  said  land  of  said  plaintiff,  there  is  and  for 
more  than  thirty  years  last  past  has  been  a  pond  of  fresh  water  of  the 
area  of  ttventy-five  acres,  flooded  and  kept  up  by  means  of  said  dam 
of  defendants,  making  a  valuable  privilege  for  cutting  and  harvest- 
ing ice,  on  which  pond  plaintiff  might,  and  but  for  the  acts  of  defend- 
ants hereinafter  alleged,  would,  every  year  since  said  y^rj/ day  of 
January,  A.  D.  i8<?(9,  have  cut  and  harvested  ten  thousand  tons  of 
good,  clear,  merchantable  ice,  at  a  yearly  net  profit  to  him  of  three 
hundred  doW'drs,  and  plaintiff  avers  that  the  use  of  the  water  above 
said  dam  for  the  purpose  of  operating  said  mill  since  said  first  day 
o(  January,  a.  d.  i880,  would  not  materially  have  injured  the  plaintiff 
in  his  use  and  enjoyment  of  said  ice  privilege. 

Yet  the  said  defendants,  well  knowing  the  premises,  but  maliciously 
contriving  and  intending  to  hinder  and  deprive  the  plaintiff  of  the 
profit  and  advantage  of  said  ice  privilege,  and  unjustly  to  aggrieve 
the  plaintiff,  from  the  first  day  of  May  to  the  first  day  oiDecember  in 
every  year  since  said  j^/'.y/  day  oi  January,  a.  d.  i?)80,  have  kept  and 
maintained  said  dam,  with  flash-boards  of  the  height  of  two  feet  upon 
said  dam  and  across  said  stream,  thereby  during  said  time  keeping 
said  stream  and  pond  above  said  dam  filled  with  water  to  the  level 
of  the  top  of  said  flash-boards,  and  on  the  first  day  oi  January,  a.  d. 
iS80,  and  on  divers  other  days  and  times  during  each  and  every 
winter  season  between  said  day  and  the  day  of  the  purchase  of  this 
writ,  while  the  ice  was  forming  and  being  cut  and  harvested  by  said 
plaintiff  upon  said  pond,  said  defendants  did  open  the  sluice-way  and 
gate  of  said  dam  and  thereby  cause  the  water  to  flow  out  of  and  away 
from  said  pond,  whereby  the  ice  forming  in  said  pond,  and  being 
cut  and  harvested  by  the  plaintiff  as  aforesaid,  was  settled  and  pre- 
cipitated to  the  bottom  of  said  pond,  upon  and  into  the  mud,  and 
said  ice,  to  the  amount  of  ten  thousand  tons  per  year,  and  of  the 
yearly  net  value  of  three  hundred  dollars,  was  thereby  wholly 
destroyed  and  lost  to  the  plaintiff,  and  by  keeping  said  stream  and 
pond  filled  with  water  from  the  first  day  of  May  to  the  first  day  of 
December  oi  each  of  said  years  since  said^rj/day  of  January,  a.  d.  x^O, 
by  means  of  said  dam  and  flash-boards,  as  aforesaid,  said  defendants 
have  hindered  and  wholly  prevented  the  plaintiff  from  erecting  and 
maintaining  a  dam  across  said  stream  upon  his  own  land  below  said 
pond  and  ice  privilege,  for  the  purpose  of  holding  the  water  in  said 
pond,  and  protecting  and  preserving  his  ice  thereon,  to  the  damage 
of  said  plaintiff,  as  he  says,  the  sum  oi  fifteen  hufidred  doUars,  which 
shall  then  and  there  be  made  to  appear  with  other  due  damages. 

[(^Conclusion  as  in  Form  No.  69Jfi.~)^ 

VIII.  Obstruction  of  navigation. 
1.  Civil  Action.2 

1.  The  matter  to  be  supplied  within  parts  of  a  complaint,  declaration  or 
[  ]  will  not  be  found  in  the  reported  case,  petition  in  a  particular  jurisdiction  see 

2.  Beqaisites  of  Complaint,  Declaration  the  titles  Complaints,  vol.  4,  p.  1019; 
or  Petition,  Generally.  —  For  the  formal  Declarations,  vol.  6,  p.  244. 
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a.  Ereetion  of  Crib  and  Piers  in  River. , 
Form  No.  20772.' 

(Precedent  in  Hannibal,  etc.,  R.  Co.  v.  Missouri  River  Packet  Co., 
125  U.  S.  261.)^ 

[(^Title  of  court  and  cause  as  in  Form  No.  5921^)^ 

Plaintiff  states  that  it  is  and  for  tht  five  years  last  past  has  been 
a  corporation  organized  and  created  under  and  by  virtue  of  the  laws 
of  the  state  of  Missouri.,  and  during  said  period  has  been  and  still  is 
the  owner  and  proprietor  of  numerous  steamboats,  including  the 
steamboat  named  '•'"Alice"  hereinafter  mentioned,  with  which  it  has, 
as  such  corporation,  during  said  period  been  engaged  in  navigating 
the  waters  of  the  Missouri  river,  and  conveying  and  transporting, 
by  means  thereof,  passengers  and  freight  between  the  various  towns 
and  cities  situated  on  the  banks  of  said  river  in  the  state  of  Missouri 
and  Kansas. 

That  the  defendant  is  and  for  the  last  hventy  years  has  been  a  rail- 
road corporation,  organized  under  and  by  virtue  of  the  laws  of  the 
state  of  Missouri. 

That  the  Missouri  v'wer,  for  a  long  distance  above  the  city  oi  Kan- 
sas, in  the  county  oi  Jackson  and  state  of  Missouri,  and  below  said 
city  to  the  mouth  of  said  river,  is  a  navigable  stream;  that  prior  to 
the  Ji^h  day  of  March,  i874,  the  defendant  had  erected,  and  prior 
thereto  and  on  said  day  did  keep  and  maintain,  in 'the  said  river  and 
the  channel  thereof,  near  the  southern  bank  thereof  and  near  the 
foot  of  the  street  known  as  Broadivay,  in  said  city  of  Kansas,  a  cer- 
tain structure  composed  of  heavy  timbers  and  lumber  fastened 
together;  and  long  prior  to  said  day  the  defendant  had  erected,  kept 
and  maintained,  and  did  on  said  day  keep  and  maintain,  in  the  chan- 
nel of  said  river,  in  a  point  in  said  Jackson  county  and  opposite  said 
city  of  Katisas,  nearer  the  center  of  said  river  than  the  structure  first 
above  named,  a  certain  other  structure,  to  wit,  a  crib  or  box  built  of 
heavy  timbers  filled  with  stone,  which  said  crib  or  box  extended  from 
the  bed  of  said  river  upward  to  a  height  of  30  feet  or  more  above  the 
surface  thereof;  that  both  of  said  structures  were  and  always  have 

Injury  to  Plaintiff. — The  complaint  complaint  which  shows  the  existence 

or   declaration    must    show    that    the  of  an  obstruction  within  the  district  so 

obstruction  complained  of  causes  some  designated    is    sufficient,    without    an 

injury    to  the   plaintiff  different   from  averment    that   the   river  is   a   public 

that   suffered    by   the   general   public,  highway.  Tyrrell  z'.  Lockhart,3  Blackf. 

Alabama  Sipsey    River    Nav.    Co.     v.  (Ind.)  136. 

Georgia  Pac.  R.  Co.,  87  Ala.  154;  Pot-        Place  of  Obstruction.  —  The  plaintiff 

ter  w.   Indiana,   etc.,   R.  Co.,  95   Mich,  need  not  give  a  local  description  either 

389;  Swanson  57.  Mississippi,  etc.,  Boom  of    the    property    injured    or    of    the 

Co.,    42    Minn.    532;    South   Carolina  nuisance    which    caused     the    injury. 

Steamboat  Co.  z'.  South  Carolina  R.  Co.,  Mersey,   etc.,  Nav.   Co.  z^.  Douglas,  2 

30  S.  Car.  539;  South  Carolina  Steam-  East  497. 

boat  Co.  V.  Wilmington,  etc.,  R.  Co.,         1.  See,   generally,  supra,   note  2,   p. 

46  S.   Car.  327;  Dobson   v.  Blackmore,  987. 
9  Q.  B.  991,  58  E.  C.  L.  991.  2.  Judgment   for    plaintiff    was    af- 

Eiver  a  Public  Highway.  —  Where  by  firmed, 
statute  a  certain   portion  of  a  river  is         3.  The  matter  to  be  supplied  within 

declared    to   be  a  public   highway,    a  []  will  not  be  found  in  the  reported  case. 
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been  obstacle?  in  the  way  of  vessels  passing  by  the  same  up  and  down 
said  river,  and  have  prevented  and  rendered  the  navigation  of  said 
river  dangerous  and  unsafe;  that  said  structures  were  so  erected, 
kept  and  maintained  by  the  defendant  wrongfully,  wilfully  and  in 
flagrant  disregard  and  violation  of  the  rights  of  plaintiff  and  others, 
to  the  free  and  unobstructed  use  of  said  river  as  a  highway  of  com- 
merce; that  before  the  erection  of  said  structures  the  current  of  said 
river,  at  and  above  and  below  the  point  where  the  same  were  located 
and  erected,  had  been  in  a  line  nearly  parallel  to  the  faces  of  said 
structure,  and  the  navigation  of  the  same  easy  and  safe. 

But  plaintiff  states  that  the  structure  first  above  mentioned  had, 
on  said  Jl^.th  day  of  March,  i87^  caused  the  current  of  the  river  at 
that  point  to  change,  so  that  it  rushed  with  great  velocity  from  the 
point  of  the  location  of  said  structure  in  a  direction  nearly  at  right 
angles  to  its  former  course  towards  and  against  said  crib  or  box. 

And  plaintiff  states  that  on  the  Jfth  day  of  March,  i874,  it  was,  in 
the  course  of  its  business,  navigating  said  river  with  its  said  steam- 
boat '■'' Alice,"  and  while  attempting,  in  the  exercise  of  due  care  and 
caution,  to  run  said  boat  by  and  between  said  structures,  said  boat 
was,  without  any  fault  of  this  plaintiff,  by  the  current  of  the  river, 
so  changed  as  aforesaid,  hurled  violently  against  said  crib  or  box, 
and  the  water-wheel,  wheel-house  and  other  parts  of  said  boat  broken, 
injured  and  damaged. 

That  plaintiff  was  compelled  to  and  did  expend  large  sums  of 
money  repairing  said  injuries  to  said  boat,  and  was,  on  account  of 
the  injuries  thereto,  wholly  deprived  of  the  use  of  the  same  and 
of  the  earnings  thereof  for  the  period  of  thirteen  days,  to  plaintiff's 
damage  in  the  sum  of  twenty-five  hundred  dollars,  for  which,  with 
interest  from  the  1st  day  of  April,  i874,  plaintiff  prays  judgment 
against  the  defendant. 

[(^Signature  of  attorney  as  in  Form  No.  592 1.')^ 

b.  Depositing  Sand  and  Gravel  from  Sewers  in  Stream. 

Form  No.  20773.* 

(Precedent  in  Bray  ton  v.  Fall  River,  113  Mass.  218.)' 

[(Commencement  as  in  Form  No.  6942.)]^ 

And  the  plaintiff  says  he  is  the  owner  of  a  certain  wharf,  with  a 
dock  appurtenant  thereto,  situate  on  Fall  River  Creek,  so  called,  in 
Fall  River,  bounded  {describing  it),  and  that  he  is  entitled  to  use, 
maintain  and  enjoy  the  same  with  its  appurtenances,  and  that  the 
defendants,  by  means  of  large  drains  or  sewers,  turned,  directed 
and  caused  to  be  emptied  into  said  Fall  River  Creek  and  the  Fall 
River  Stream  emptying  into  the  same  a  very  short  distance  above 
the  plaintiff's  said  dock  and  wharf  large  quantities  of  gravel,  sand, 
stones,  sediment,  dirt  and  filth,  and  has  continued  and  still  continues  so 
to  do,  and  that  the  same  lodged,  gathered  and  accumulated,  and  still 

1.  The  matter  to  be  supplied  within  2.  See.  generally,  j«;>rrt,  note  2,  p.  987. 
[  ]  will  not  be  found  in  the  reported  3.  It  was  held  that  the  plaintiff  was 
case.  entitled  to  recover. 
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continues  to  do,  in  the  plaintiff's  said  dock,  thereby  diminishing  the 
depth  of  water  at  said  wharf  and  filling  up  said  dock,  and  putting  the 
plaintiff  to  great  expense  to  remove  the  same  and  to  employ  lighters 
to  load  and  land  cargoes  at  his  said  wharf,  to  the  very  great  injury 
of  the  plaintiff,  and  of  his  privilege  and  rights  aforesaid,  and  of  the 
enjoyment  of  the  same,  and  of  his  dockage  and  wharfage  facilities. 

\i_Sig nature  as  in  Eorm  No.  694^.)]^ 

2.  Cpiminal  Prosecutions.^ 

Form  No.  2  o  7  7  4  .^ 

Essex,  to  wit: 

The  jurors  for  our  lady  the  queen  upon  their  oath  present,  that 
the  x\vQ.x  Blank,  that  is  to  say,  a  certain  part  of  the  said  river  lying 
and  being  in  the  county  oi  Essex,  is,  and  from  the  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hath  been  an  ancient  river, 
and  the  queen's  ancient  and  common  highway  for  all  the  liege  sub- 
jects of  our  lady  the  queen  and  her  predecessors,  with  their  ships, 
barges,  lighters,  boats,  wherries  and  other  vessels,  to  navigate,  sail, 
row,  pass,  repass  and  labor  at  their  free  will  and  pleasure,  without 
any  impediment  or  obstruction  whatsoever.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  t\isit  John  Doe,  on 
the  tenth  day  oi  June,  in  the  year  of  our  Lord  i89P,  at  the  parish  of 
Blank,  in  the  county  aforesaid,  unlawfully,  wilfully  and  injuriously 
did  erect,  fix,  put,  place  and  set  in  the  said  river  and  queen's  ancient 
and  common  highway,  near  a  certain  place  called  {naming  if),  a  cer- 
tain snare,  trap,  machine  and  engine,  commonly  called  {naming  it), 
for  the  taking  and  catching  of  fish,  and  composed  of  wood,  wooden 
stakes  and  twigs,  and  that  he  the  said  John  Doe,  on  the  said  tenth  day  of 
June,  in  the  year  last  aforesaid,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  this  inquisition,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  the  said  river  and  queen's 
ancient  and  common  highway  there,  the  said  snare,  trap,  machine 
and  engine,  called  {naining  it),  unlawfully,  wilfully  and  injuriously  did 

1.  The  matter  to  be  supplied  within  v.  State,  3  Blackf,  (Ind.)  193;  U.  S.  v. 
[  ]  will  not  be  found  in  the  reported     Burns,  54  Fed.  Rep.  351. 

case.  Existence  of  obstruction   must  be  al- 

2.  Requisites  of  Indictment  or  Informa-  leged.  Cox  v.  State,  3  Blackf.  (Ind.) 
tion,  Generally.  —  For  the  formal  parts  193;  U.  S  v.  Burns,  54  Fed.  Rep.  351, 
of  an  indictment  or  information  in  a  Place  where  obstruction  is  located  must 
particular  jurisdiction  see  the  titles  In-  be  stated.  Cox  v.  State,  3  Blackf. 
DiCTMENTS,  vol.  9,  p.  615:  Informa-  (Ind.)i93;  U.  S.  7/.  Burns,  54  Fed.  Rep. 
TiONS  IN  Criminal  Cases,  vol.  9,  p.  768.  351. 

Body  of  Water  Obstructed.  —  The  in-  Language  of  the  Statute.  —  Where  the 

dictment  or  information  must  state  the  indictment  is  under  a  particular  statute, 

name  of  the  body  of  water  alleged  to  the  language  of  such  statute   must  be 

be  obstructed.     Cox  v.  State,  3  Blackf,  followed  and  all  the  statutory  elements 

(Ind.)  193;  U.  S.  V.  Burns,  54  Fed.  Rep.  of  the  offense  must  be  charged.     Cox 

351.  V.  State,  3  Blackf.   (Ind.)  193;  State  v. 

That  Water  is   Navigable. — The   in-  Narrows  Island  Club,  100  N.  Car.  477; 

dictment   or  information    must   allege  U.  S.  v.  Burns,  54  Fed.  Rep.  351. 

that   such    part   of   the    water   as   lies  3.  See,  generally,  supra,  note  2,  this 

within  the  county  is  navigable.     Cox  page. 
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continue,  and  still  doth  continue  so  erected,  fixed,  put,  placed  and  set 
in  the  said  river  and  queen's  ancient  and  common  highway  as  aforesaid; 
by  means  whereof  the  navigation  and  free  passage  of,  in,  through, 
along  and  upon  the  said  nvev  Blank,  2i\\(^  the  queen's  ancient  and 
common  highway,  on  the  day  and  year  aforesaid,  and  pn  the  said 
other  days  and  times,  hath  been  and  still  is  greatly  straitened,  ob- 
structed and  confined,  so  that  the  liege  subjects  of  our  lady  the 
queen,  navigating,  sailing,  rowing,  passing,  repassing  and  labor- 
ing with  their  ships,  barges,  lighters,  boats,  wherries  and  other  ves- 
sels, in,  through,  along  and  upon  the  said  river  and  queen's  ancient 
and  common  highway  there,  on  the  same  day  and  year  aforesaid,  and 
on  the  said  other  days  and  times,  could  not,  nor  yet  can,  go,  navigate, 
sail,  row,  pass,  repass  and  labor  with  their  ships,  barges,  lighters, 
boats,  wherries  and  other  vessels,  upon  and  about  their  lawful  and 
necessary  affairs  and  occasions,  in,  through,  along  and  upon  the  said 
river  and  queen's  ancient  and  common  highway  there,  in  so  free  and 
uninterrupted  a  manner  as  of  right  they  ought,  and  before  have  been 
used  and  accustomed  to  do;  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  lady  the  queen,  navigating, 
sailing,  rowing,  passing,  repassing  and  laboring  with  their  ships, 
barges,  lighters,  boats,  wherries  and  other  vessels,  in,  through,  along 
and  upon  the  said  river  Blank  and  queen's  ancient  and  common  high- 
way there,  to  the  great  obstruction  to  the  trade  and  navigation  of 
and  upon  the  said  river,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  {concluding  as  in  Form  No.  10678). 

Form  No.  20775.' 
(Archbold  Crim.  Plead.  (5th  Am.  ed.),  p.  757.) 

Gloucestershire,  to  wit:  The  jurors  for  our  lady  the  queen,  upon 
their  oath  present  that  the  River  Severn,  that  is  to  say  that  a  certain 
part  of  the  said  river,  lying  and  being  in  the  county  of  Gloucester,  is, 
and  from  the  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, hath  been,  an  ancient  river,  and  the  queen's  ancient  and  com- 
mon highway  for  all  the  liege  subjects  of  our  lady  the  queen  and  her 
predecessors,  with  their  ships,  barges,  lighters,  boats,  v.'herries  and 
other  vessels  to  navigate,  sail,  row,  pass,  repass  and  labor  at  their 
will  and  pleasure,  without  any  impediment  or  obstruction  whatsoever. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  Richard  Roe,  late  of  the  parish  of  Chelten,  in  the  county 
aforesaid,  fisherman,  on  the  third  (Idiy  oi  August,  in  the  fourth  year  of 
the  reign  of  our  sovereign  lady  Victoria,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  the  taking  of  this  inquisi- 
tion, with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully,  wilfully  and  injuriously  did  erect,  fix,  put, 
place  and  set  up  in  the  said  river,  and  queen's  ancient  and  common 
highway  there,  near  a  certain  place  called  Gufs  Shard,  a  certain 
snare,  trap,  machine  and  engine,  commonly  called  Futts,  for  the 
taking  and  catching  of  fish,  and  composed  of  wood,  wooden  stakes 
and  twigs;  and  that  he,  the  said  Richard  Roe,  on  the  third  day  of 

• 
1.  See,  generally,  supra,  note  2,  p.  990. 
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August,  in  the  year  last  aforesaid,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in 
the  said  river  and  queen's  ancient  and  common  highway  there,  the 
said  snare,  trap,  machine  and  engine,  called  Putts,  unlawfully,  wil- 
fully and  injuriously  did  continue,  and  still  doth  continue,  so  erected, 
fixed,  put,  placed  and  set  in  the  said  river  and  queen's  ancient  and 
common  highway  as  aforesaid;  by  means  whereof  the  navigation  and 
free  passage  of,  in,  through,  along  and  upon  the  said  River  Severn, 
and  the  queen's  ancient  and  common  highway,  on  the  day  and  year 
aforesaid,  and  on  the  said  other  days  and  times,  hath  been,  and 
still  is,  greatly  straitened,  obstructed  and  confined,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  so  that  the  liege  subjects  of 
our  said  lady  the  queen,  navigating,  sailing,  rowing,  passing,  repass- 
ing and  laboring  with  their  ships,  barges,  lighters,  boats,  wherries 
and  other  vessels,  in,  through,  along  and  upon  said  river  and  queen's 
ancient  and  common  highway  there,  on  the  same  day  and  year  afore- 
said, and  on  the  said  other  days  and  times,  could  not,  nor  yet  can, 
go,  navigate,  sail,  row,  pass,  repass  and  labor  with  their  ships, 
barges,  lighters,  boats,  wherries  and  other  vessels,  upon  and  about 
their  lawful  and  necessary  affairs  and  occasions,  in,  through,  along 
and  upon  the  said  river  and  queen's  ancient  and  common  highway 
there,  in  so  free  and  uninterrupted  a  manner  as  of  right  they  ought 
and  before  have  been  used  and  accustomed  to  do;  to  the  great  dam- 
age and  common  nuisance  of  all  the  liege  subjects  of  our  said  lady  the 
queen,  navigating,  sailing,  rowing,  passing,  repassing  and  laboring 
with  their  ships,  barges,  lighters,  boats,  wherries  and  other  vessels,  in, 
through,  along  and  upon  the  said  River  Severn  and  queen's  ancient 
and  common  highway  there,  to  the  great  obstruction  to  the  trade 
and  navigation  of  and  upon  the  said  river,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  lady 
the  queen,  her  crown  and  dignity. 

Form  No.  20776.' 

(Precedent  in  State  v.  Narrows  Island  Club,  100  N.  Car.  477.)* 

[(^Commencement  as  in  Form  No.  10711.y\^ 

The  jurors  for  the  state  upon  their  oaths  present  that  the.  Narrows 
Island  Club,  a  corporation  under  the  laws  of  North  Carolina,  in 
Currituck  county,  on  \.\\e.  first  day  of  March,  1S86,  a  certain  part  of 
Currituck  Sound,  known  as  the  Big  Narrows,  which  sound  leads  and 
runs  from  the  Albemarle  Sound  to  the  Black  Water  river,  which  is 
and  has  been  a  common  highway  for  the  citizens  of  said  state  and 
county  with  lighters,  boats  and  canoes  to  navigate  said  sound,  pass 
and  labor  at  their  will  and  pleasure  —  without  any  impediment  or 
obstruction  —  unlawfully,  wilfully  and  injuriously  did  erect,  place 
and  put  in  said  Big  Narrows  and  highway  there,  certain  iron  pipes, 
and    unlawfully  and   wilfully  doth  continue  said  obstructions  and 

1,  See,  generally,  supra,  note  2,  p.  990.         3.  The  matter  to  be  supplied  within 

2.  This  indictment  was  upheld  as  []  wHlnot  be  found  in  the  reported 
charging  an  offense  at  common  law.  case. 
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impediment,  by  means  of  which  the  free  passage  and  navigation  of, 
in,  through  and  upon  the  said  Big  Narrows  is  greatly  obstructed,  so 
that  the  citizens  of  said  county  navigating,  sailing,  rowing  and 
repassing  with  their  lighters,  boats  and  canoes  upon  said  water- 
course could  not  so  get  over,  sail,  row,  pass  and  repass  with  their 
boats  upon  said  water  in  so  free  and  uninterrupted  a  manner  as  of 
right  they  ought,  and  before  have  been  used  and  accustomed  to  do —  to 
the  great  damage  and  common  nuisance  of  all  the  said  citizens 
navigating,  rowing,  passing  and  laboring  with  their  boats  aforesaid, 
upon,  to  and  through  the  said  water,  contrary  to  the  statutes  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state. 

\(^Signature  and  indorsements  as  in  Form  No.  1071  l.^Y 

IX.  ACTION  TO  RECOVER  FOR  POLLUTION  OF  STREAM. 

Form  No.  20777. 

(Conn.  Prac  Act,  p.  186,  No.  327.) 

{Commencement  as  in  Form  No.  5912.) 

1.  The  plaintiff  owns  a  farm  in  Hebron  through  which  flows  and  has 
ever  flowed  a  stream,  known  as  Ball  brook. 

2.  The  defendant  owns  a  mill  on  said  brook,  at  a  point  above  the 
plaintiff's  farm,  and  on  May  Isi,  iZ78,  began  to  use  the  same  as  a 
paper-mill. 

3.  In  such  use  of  said  mill  the  defendant  has  employed,  for  clean- 
ing rags,  sundry  noxious  chemical  substances  and  fluids,  and  has 
allowed  the  same,  after  they  have  been  so  employed,  to  be  thrown 
into  or  mixed  with  the  water  of  said  brook,  whereby  such  water  has 
been  greatly  fouled. 

4.  Before  such  use  of  said  mill  the  plaintiff  had  always  watered  his 
stock  at  said  brook,  and  had  also  carried  the  water  therefrom  into 
his  house  by  pipes,  and  was  using  it  for  his  domestic  purposes. 

5.  Since  said  use  of  said  mill  and  fouling  of  said  water,  the  water 
of  the  brook  where  it  enters  the  plaintiff's  farm,  and  throughout  its 
entire  course  through  the  same,  is  so  foul  and  unwholesome  that  he 
has  been  and  is  unable  to  use  it  either  for  his  stock  or  for  his  domestic 
purposes. 

6.  On  June  1st.,  i878,  he  notified  the  defendant  of  this  injury  to  the 
water,  and  requested  him  to  desist  from  any  such  use  of  the  brook 
thereafter,  but  the  defendanf  has  notwithstanding  continued  said 
nuisance  to  the  present  time. 

The  plaintiff  has  already  been  damaged  to  the  extent  of  $100 
thereby,  and  if  said  nuisance  is  continued  permanently  it  will  ruin 
said  farm. 

The  plaintiff  claims, 

1.  An  injunction  against  the  continuance  of  said  nuisance. 

2.  $100  damages. 

{Conclusion  as  in  Form  No.  5912.') 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  20778. 
(Precedent  in  Mansfield  v,  Balliett,  65  Ohio  St.  451.)' 

[(7y//<f  of  court  and  cause  as  in  Form  No.  5929.  y^ 

Plaintiff  says  that  the  defendant  is  a  municipal  corporation  of  the 
second  cXdi's,?,  of  t\\t  fourth  grade,  duly  organized  under  the  laws  of  the 
state  of  Ohio.  That  for  more  than  seventeefi  years  last  past  the  plain- 
tiff has  been  and  now  is  the  owner  and  in  possession  of  the  follow- 
ing described  property  in  the  county  oi Richland  din6.  state  of  Ohio: 

The  following  described  premises  situate  in  the  township  of  Mifflin, 
county  of  Richland  and  state  of  Ohio,  and  known  as  the  northeast 
quarter  of  section  number  31,  of  township  number  2S,  in  range  num- 
ber 17,  save  and  except  50  acres  held  and  owned  by  the  heirs  of  James 
Chew,  deceased,  out  of  the  southwest  corner  of  said  quarter-section. 
Also  save  and  except  i-^  acre  in  the  northeast  corner  of  said  quarter 
occupied  by  a  school-house,  extending  the  length  north  and  south 
10  rods,  and  in  east  and  west  10  rods,  so  long  as  used  for  school 
purposes,  and  when  not  used  to  revert  to  the  grantor.  Also  IJ/.  acres 
heretofore  conveyed  by  said  grantor  to  John  Brubaker  of  the  south- 
westrcorner  of  said  quarter,  all  of  said  land  containing  95  acres  more 
or  less.  And  also  plaintiff  for  said  time  has  been  and  now  is  the 
owner  and  in  possession  of  the  following  described  property  in  the 
connty  oi  Richland  and  state  oi  Ohio  a.n(\  known  as  being  i^(?  acres 
in  the  northeast  quarter  of  section  32,  township  23,  in  range  17. 
That  there  is  situate  on  each  of  said  tracts  of  land  a  dwelling- 
house,  barn  and  other  necessary  buildings,  in  those  of  which  on  the 
first  described  tract  plaintiff,  with  his  family,  for  more  than  seventeen 
years  resided  and  now  resides  therein.  That  the  buildings  on  the 
second  described  tract  are  occupied  by  a  tenant  of  this  plaintiff. 
That  said  lands  have,  during  all  the  years  plaintiff  resided  thereon, 
been  used  by  plaintiff  for  agricultural,  stock  and  pasture  purposes. 

That  there  now  is,  and  has  been  from  time  immemorial,  a  natural 
waterway  or  creek  of  running  water  known  as  the  Rocky  Fork  of  the 
Mohican  river  passing  through  and  over  said  lands  of  plaintiff 
herein  described.  That  said  creek  has  its  source  in  the  western  part 
of  the  county  of  Richland,  and  traverses  the  township  of  Madison, 
passes  near  the  city  of  Mansfield  and  over  the  lands  of  the  plaintiff 
as  hereinbefore  stated;  that  said  stream  in  its  natural  condition  and 
at  ordinary  water  stage  is  not  more  than  from^7;<?  to  ten  feet  in  width; 
that  previous  to  the  grievances  hereinafter  complained  of,  said  stream 
came  from  natural  springs  of  water  and  was  pure  and  wholesome  and 
of  great  and  continuing  value  to  plaintiff  for  the  purpose  of  watering 
his  stock,  of  which  he,  the  said  plaintiff,  raised  a  great  many,  and 
suitable  for  all  purposes  for  which  water,  pure  and  wholesome,  is 
generally  used  upon  such  farm,  and  was  so  used  by  plaintiff  and  his 
family  and  his  tenant  in  the  proper  conduct  of  his  said  farms.  Plain- 
tiff further  says  that  about  twelve  years  prior  to  the  commencement 
of  this  action  the  city  oi  Mansfield,  a  corporation,  as  herein  alleged, 
composed  of  dihovit  eighteen  thousand  to  twenty  thousand  T^&o^\t,  through 

1.  This  petition  was  held  good  against  2.  The  matter  to  be  supplied  within 
demurrer.  [  ]  will  not  be  found  in  the  reported  case. 
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its  officers  and  agents,  constructed  a  system  of  sewage  and  r^n^er- 
ground  pipes  for  sewage  and  drainage  of  said  city,  and  is  add.ing  sucb 
pipes  thereto  each  year  since,  by  means  of  which  the  sewage  of  a 
great  portion  of  said  city  was  and  now  is  conducted  to  and  emptied 
of  their  contents,  without  regard  to  plaintiff's  rights,  into  said  creek 
above  said  plaintiff's  land  and  premises  herein  described;  that  as  a: 
result  of  this  unwarranted  and  negligent  conduct  upon  the  part  Q-t 
the  city,  the  filth,  excrement,  waste,  refuse  and  unwholesome  matteF 
so  negligently  and  wilfully  emptied  by  said  sewerage  into  said  creek, 
poisoned,  polluted  and  rendered  unwholesome  the  waters  thereof, 
and  made  and  continues  to  make  them  unfit  for  the  use  to  which  said 
plaintiff  had  theretofore  employed  them  as  herein  stated,  to  wit: 
that  of  watering  stock  and  other  domestic  purposes.  That  at  times 
of  great  rainfall  the  water  of  said  creek  overflows  its  banks  and 
carries  out  upon  the  lands  of  plaintiff  great  quantities  of  filth  and 
putrid  refuse,  the  exudations  of  said  sewers;  that  by  reason  of 
said  overflow  cesspools  of  noxious  and  noisome  matter  deposited 
by  said  sewers  are  formed  on  plaintiff's  land;  that  for  many  months 
each  year  since,  most  noxious,  unhealthy  and  noisome  odors  arise 
from  the  waters  of  said  stream,  the  result  of  the  filth  so  deposited 
by  said  sewers  therein,  and  contaminate  the  atmosphere  over  and 
above  said  premises  so  belonging  to  the  plaintiff,  thus  rendering 
plaintiff's  property  undesirable  for  habitation,  unpleasant  for 
occupancy  and  djsleterious  to  the  proper  enjoyment  of  the  same,  and 
creating  a  subsisting  and  continuing  nuisance  in  and  upon  the  premi- 
ses of  plaintiff  herein  described. 

Wherefore  plaintiff  says  that  by  reason  of  the  things  complained 
of  herein,  he  has  been  particularly  annoyed,  disturbed  and  injured  in 
the  occupancy  of  his  said  premises  and  the  actual  and  rental  value 
of  said  premises,  for  the  reason  herein  stated,  greatly  reduced,  all  to 
his  damage  in  the  sum  oi  fifteen  hundred  dollars. 

Plaintiff  further  says  that  more  than  sixty  days  prior  to  the  begin- 
ning of  this  action  he  duly  filed  a  claim  for  damages  arising  as  above 
stated  with  the  clerk  of  said  defendant  city,  but  that  no  settlement 
or  adjustment  has  been  made.  Wherefore  plaintiff  prays  for  a  judg- 
ment against  said  defendant  for  the  said  sum  oi  fifteen  hundred  doX- 
lars  and  for  all  proper  relief. 

[(^Signature  of  attorney  as  in  Form  No.  5929.)]^ 

X.  PROCEEDINGS  FOR  INJUNCTION. 

1.  Bill  fop  Injunction  to  Restrain  Building-  of  Piers  in 

River. 

Form  No.  20779. 

(Precedent  in  Thompson  v.  Paterson,  etc.,  R.  Co.,  9  N.  J.  Eq.  527.)* 

In  Chancery,  New  Jersey. 

1.  The  matter  to  be  supplied  within  defendants  from  erecting  their  pro- 
[  ]  will  not  be  found  in  the  reported  posed  piers  and  draws  in  the  position 
case.  proposed,  until  the   question   whether 

2.  The  injunction  was  decreed  to  ex-  that  was  the  proper  position  should  be 
tend    no   further  than   to  restrain  the  determined. 
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To  the  Honorable  Benjamin  Williamson,  Chancellor  of  the  State  of 
JVeiii  Jersey : 

Informing  showeth  unto  your  honor,  Richard  P.  Thompson,  Esquire, 
Attorney-General  of  the  state  of  New  Jersey,  in  behalf  of  said  state, 
and  by  and  at  the  relation  of  David  J.  Anderson  and  John  B.  Aycrigg, 
in  behalf  of  themselves,  and  of  the  other  owners  of  the  docks  and 
wharves,  store-houses,  lumber  and  coal  yards,  at  the  township  of 
Lodi,  in  the  county  of  Bergen,  and  at  the  township  of  Acquackanonck, 
in  the  county  of  Passaic,  on  the  Passaic  river,  and  north  of  the  bridge 
hereinafter  mentioned,  and  of  other  real  estate  above  the  said  bridge, 
on  the  shores  of  said  river,  and  other  owners  of  vessels  navigating 
said  river  to  and  from  the  said  township  of  Acquackanonck  to  the  city 
of  New  York  and  intermediate  places,  and  using  the  said  river  for 
the  purposes  of  trade,  commerce  and  navigation  therein. 

And  also  humbly  complaining,  show  unto  your  honor,  your  orators, 
David  J.  Anderson,  of  the  said  township  of  Lodi,  and  John  B.  Aycrigg, 
of  the  said  township  oi  Acquackanonck,  in  behalf  of  themselves  and 
others  as  aforesaid,  that  by  an  act  of  the  legislature  of  the  state  of 
New  Jersey,  passed  the  twenty-first  day  of  January,  a.  d.  eighteen 
hundred  and  thirty-one,  entitled  "An  act  to  incorporate  the  Pater- 
son  and  Hudson  River  Railroad  Company,  John  Colt,  Robert  Car- 
rick,  Abraham  Goodwin,  Jr.,  Richard  R.  Morris,  William  T.  Buckner, 
Elias  B.  D.  Ogden  and  Andrew  P.  Hopper,  and  such  other  person 
or  persons  as  might  thereafter  be  associated  with  them,  were  con- 
stituted a  body  corporate  and  politic  in  law,  by  the  name  of  the 
President  and  Directors  of  the  Paterson  and  Hudson  River  Railroad 
Company,  with  power,  among  other  things,  in  and  by  the  said  act, 
for  the  president  and  directors  of  the  said  company  to  survey,  lay 
out  and  construct  a  railroad  from  the  town  of  Paterson,  crossing  the 
river  Passaic  and  Hackensack  to  the  Hudson  river,  and  for  that  pur- 
pose the  said  president  and  directors  of  the  said  company  were 
further  authorized  to  enter  upon  all  lands  and  waters,  for  the  pur- 
pose of  exploring,  surveying  and  laying  out  said  road  and  locating 
the  same,  and  when  the  same  was  thus  located  and  the  survey 
deposited  in  the  office  of  the  secretary  of  state,  to  enter  upon  and 
take  possession  of  such  lands  and  all  other  things  suitable  and  neces- 
sary to  the  completion  of  the  said  road."  And  in  and  by  the  said 
act  it  was  further  provided  that  the  said  company  should  have  the 
privilege  and  authority  to  erect,  build  and  maintain  on  the  rivers 
Passaic  and  Hackensack  respectively,  such  wharves,  piers,  bridges 
and  other  facilities  as  they  might  think  expedient  and  necessary  for 
the  full  enjoyment  of  all  benefits  conferred  by  the  said  act,  subject 
to  the  restrictions  therein  named,  and  for  the  safety  of  the  naviga- 
tion, one  or  more  lamps,  it  was  directed,  should  be  placed  at  one 
side  of  the  draw  of  said  bridge,  and  continued  to  be  lighted  before 
it  grew  dark,  every  evening,  until  daylight,  at  the  expense  of  said 
company,  and  that  the  said  company  should  keep  at  the  said  bridge 
a  careful  person  to  open  the  draws  for  the  free  passage  of  vessels 
with  standing  masts;  and  for  each  neglect  to  light  the  said  lamps  a 
penalty  was  imposed  on  the  said  directors.  And  it  was  by  the  said 
act  further  declared  that  said  act  should  be  deemed  and  taken  to  be 
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a  public  act,  and  should  at  all  times  be  recognized  as  such,  in  all 
courts  and  places  whatsoever,  as  in  and  by  the  said  act  of  the  legis- 
lature to  which  the  attorney-general  aforesaid  and  your  orators  beg 
leave  to  refer,  may  and  will  more  fully  and  at  large  appear.  And  the 
attorney-general,  at  the  relation  aforesaid,  and  your  orators  further 
show  that  since  the  passage  of  the  said  act  there  have  been  passed 
by  the  legislature  of  the  state  of  New  Jersey  supplements  to  the  same, 
to  which  they  pray  leave  to  refer  for  the  contents  and  provisions 
thereof. 

And  the  attorney-general,  at  the  relation  aforesaid,  and  your  orators 
further  show  that  after  the  passage  of  the  said  act  the  said  railroad 
company  became  duly  organized,  and  have  constructed  a  railroad 
from  the  town  of  Paterson  to  the  Hudson  river,  with  bridges  across 
the  rivers  Passaic  and  Hackensack,  crossing  the  said  river  Passaic  at 
a  sh^rt  distance  below  and  southerly  from  and  near  to  the  town  of 
Acquackanonck,  in  the  county  of  Passaic,  and  which  road  has  been  in 
use  many  years  last  past. 

And  the  attorney-general,  at  the  relation  aforesaid,  and  your  orators 
further  show  unto  your  honor  that  the  Passaic  river  in  this  state 
now  is,  and  from  time  immemorial  has  been,  a  public  navigable  river; 
that  the  tide  ebbs  and  flows  therein  from  the  water  commonly  called 
Newark  bay,  formed  by  the  junction  of  the  Passaic  and  Hackensack 
rivers,  to  and  from  the  said  township  of  Acguackanonck,  and  between 
one  and  huo  miles  beyond  and  above  the  bridge  hereinafter  mentioned 
and  about  to  be  built  by  the  said  company  or  their  lessees  or  assigns; 
and  that  all  the  citizens  and  inhabitants  of  this  state  always  have 
had,  and  of  right  now  have  and  ought  at  all  times  to  have,  free  use  of 
the  navigation  of  said  river  and  liberty  at  all  times  to  pass  and  repass, 
and  navigate  up  and  down  the  said  river  without  any  let,  obstruction 
or  hindrance  whatsoever;  that  the  said  Passaic  river  is  narrow  and 
crooked,  and  in  many  places  shallow  and  of  difficult  navigation, 
admitting  of  vessels  drawing  not  to  exceed  in  many  places  seven  feet 
of  water;  that  a  very  considerable  navigation  and  commerce  is  car- 
ried on  upon  said  river,  up  to  the  said  town  of  Acguackanonck,  and 
above  the  bridge  hereinafter  mentioned;  that  vessels  now  daily  navi- 
gate said  river,  of  various  dimensions,  between  the  cities  of  Ne7u 
York  and  Newark  and  the  said  town  of  Acguackanonck,  and  <?//<?  vessel 
sails  regularly  between  said  town  and  Troy,  in  the  state  of  New  York; 
that  vessels  are  now  engaged  in  running  between  the  said  town  of 
Acguackanonck  and  the  city  oi  New  York,  which  are  of  great. advantage 
to  the  country  thereabouts;  that  vessels  have  been  in  the  habit  of 
running  on  the  said  river  for  very  many  years  to  the  like  advantage, 
and  that  at  the  present  time  three  vessels  are  running  on  the  said 
river  up  to  Acguackanonck,  in  two  of  which  your  orator,  David  J. 
Anderson,  is  part  owner;  and  your  orator,  David  /..Andersofi,  has 
recently  launched  a  steamboat  thirty-three  feet  wide  and  one  hundred 
and  ten  feet  long,  which  is  intended  and  was  ouilt  expressly  to  run 
between  the  said  town  of  Acguackanonck  and  the  city  of  Netu  York. 

And  the  attorney-general,  at  the  relation  aforesaid,  and  your 
orators  further  show  that  your  orators,  or  one  of  them,  are  the 
owners  of  docks  and  wharves,  storehouses,  lumber  and  coal  yards, 
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and  other  real  estate,  on  the  said  Passaic  river,  and  above  the  said 
contemplated  bridge,  and  the  owners  are  interested  in  vessels  engaged 
in  commerce  and  navigating  the  said  river  to  and  from  the  said  town 
of  Acquackano?ick,  above  the  said  bridge,  to  the  city  of  Neiv  York, 
to  a  considerable  extent;  and  your  orator,  David  J.  Anderson,  is 
carrying  on  merchandise,  and  is  a  dealer  in  lumber,  coal  and  divers 
others  articles,  for  the  transportation  of  which  he  depends  on  the 
navigation  of  said  river,  and  that  the  keeping  of  the  navigation  of 
said  river  free  and  unobstructed  is  of  vital  importance  to  their 
interests,  and  to  the  business  and  convenience  of  the  said  town  of 
Acquackanonck  and  its  neigborhood. 

And  the  said  attorney-general,  at  the  relation  aforesaid,  and  your 
orators  further  show  unto  your  honor  that  the  said  president  and 
directors  of  the  Patterson  and  Hudson  River  Railroad  Conipany,  at  some 
time  on  or  about  the  fifteenth  day  of  September  last,  leased  and  con- 
veyed all  the  chartered  rights  of  the  said  company  and  the  said  road 
to  The  Union  Railroad  Company,  and  which  last  named  company,  at 
or  about  the  said  time,  also  assigned  and  conveyed  all  their  rights  in 
the  said  lease  to  The  New  York  and  Erie  Railroad  Company,  who  now 
claim  to  have  the  entire  control  of  said  road,  and,  as  your  orators 
are  informed,  the  said  right  under  the  said  lease  continues  down  to 
the  expiration  of  the  said  charter  of  the  Patterson  and  Hudson  River 
Railroad  Compa?iy. 

And  the  said  attorney-general,  at  the  relation  aforesaid,  and  your 
orators  further  show  that  the  said  New  York  and  Erie  Railroad 
Company  propose  to  alter  the  position  of  the  draw  of  the  bridge  over 
the  river  Passaic,  which  crosses  south  of  the  town  of  Acquackanock 
as  aforesaid,  and  to  place  under  the  same  a  new  set  of  stone  piers, 
near  the  center  of  the  river,  the  draw  to  be  placed  between  the  said 
stone  piers;  that  the  said  piers  are  intended  to  be  each  from  seven  to 
eight  feet  broad,  and  of  the  width  of  the  bridge,  as  the  same  shall 
be  widened,  to  the  extent  of  several  feet  beyond  that  of  the  present 
bridge ;  that  the  said  New  York  and  Erie  Co7npany  propose  to  place 
the  said  piers  diagonally  across  the  river,  and  at  right  angles  with 
the  bridge,  and  not  with  the  current  of  the  stream;  that,  hereto- 
fore, there  have  been  no  stone  piers  to  the  said  bridge,  but  the  same 
is  supported  by  wooden  piles  and  shore  abutments  of  stone;  that 
the  placing  of  the  said  stone  piers  would  materially  impede  the 
navigation  of  the  said  river,  and  not  being  placed  in  the  line  of  the 
current  of  the  river,  must  render  extremely  dangerous,  if  not  imprac- 
ticable, the  navigation  of  the  river,  with  the  vessels  now  navigating 
the  same,  and  especially  with  the  steamboat  of  your  orator,  David  J. 
Anderson. 

And  the  said  attorney- general  and  your  orators  state  that  by 
reason  of  the  obstructions  in  the  said  river,  a  short  delay  in  getting 
through  the  said  draw  may,  and  no  doubt  often  will,  occasion  a  much 
larger  hindrance  in  preventing  the  said  vessels  from  passing  the  said 
obstructions  at  the  high  tide  and  that  the  stone  piers  will,  of  neces- 
sity, prevent  all  vessels  coming  into  the  draw  from  having  the  advan- 
tage of  the  wind  to  carry  them  through,  which  is  essential  to  their 
progress  and  will  necessarily  produce  eddies  in  the  wind.     And,  as  it 
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seems  to  your  orators,  it  will  not  be  in  the  power  of  the  said  steam- 
boat to  tow  any  vessel  through  the  said  draw,  which  is  designed  to 
constitute  a  part  of  its  regular  business.  t 

And  the  said  attorney-general,  at  the  relation  aforesaid,  and  your 
orators  further  show  unto  your  honor  that  the  said  the  president  and 
directors  of  the  Paterson  a?id  Hudson  River  Railroad  Company  and 
their  said  lessees,  the  New  York  and  Erie  Railroad  Company, 
disregarding  the  rights  of  the  citizens  of  this  state,  and  of  your 
orators  who  own  property  on  the  Passaic  river  above  the  said  bridge, 
and  of  those  navigating  the  said  river  with  vessels,  and  seeking  to 
promote  their  own  interest  and  convenience  at  the  expense  of  the 
public,  and  especially  to  the  great  damage  and  inconvenience  of 
your  orators  and  others  similarly  situated,  and  to  the  damage  of  all 
the  good  citizens  of  this  state  residing  at  Acquackanonck  aforesaid 
and  its  neighborhood,  and  of  all  those  having  occasion  to  navigate 
said  river,  or  who  are  in  anywise  interested  in  the  commerce  of  this 
state,  have  caused  or  planned  to  be  devised  for  construction,  as 
hereinbefore  stated,  their  bridge  and  piers  at  and  across  the  said 
river  Passaic,  near  and  below  the  said  town  of  Acquackanonck,  as 
aforesaid,  and  lower  down  said  stream  than  the  point  to  which 
vessels  are  accustomed  to  navigate,  and  through  the  draw  of  which 
they  are  obliged  to  pass  to  reach  the  premises  of  your  orators,  and 
in  such  manner  as  greatly  to  obstruct  and  injure  the  navigation  of  the 
said  river,  and  altogether  to  prevent  the  free  and  uninterrupted  navi- 
gation thereof,  and  will,  as  your  orators  believe,  go  on  and  complete 
the  said  bridge  with  the  said  piers,  on  the  said  plan,  unless  restrained 
from  so  doing  by  the  order  of  this  court;  that  your  orators,  David 
J.  Anderson  and  John  B.  Aycrigg,  with  others  interested  therein, 
caused  a  written  notice  to  be  served  on  Thomas  Addis  Emmet,  esquire, 
the  superintendent  of  the  said  work,  on  the  twenty-fifth  day  of 
October  last,  which  he  promised  to  lay  before  the  board,  and  which 
notice  was  of  the  following  tenor  and  purport,  to  wit: 

"The  undersigned  boat  owners  on  the -P^i'^a/V  river,  above  the  rail- 
road bridge  you  are  now  about  rebuilding,  have  understood  that  the 
draw  in  said  bridge,  for  the  passage  of  vessels,  is  to  be  constructed  at 
right  angles  with  the  line  of  the  bridge;  if  that  be  so,  o^  our  protest 
against  it.  We  respectfully  suggest  the  propriety  of  constructing  the 
draw  to  meet  the  wishes  and  requirements  of  the  boat  owners,  who 
are  the  parties  most  immediately  interested,  and  would  meet  with 
you  at  any  time  to  state  those  requirements.  The  line  of  the  draw 
should  be  in  line  with  the  tide,  and  any  deviation  from  it  will  be 
contested. 

D.J.Anderson. 

John  A.  Post. 

John  B.  Aycrigg. 

William  S.  Anderson. 

William  Kip. 

Nicholas  Kip. " 
And  which  notice  your  orators  hoped  would  have  been  sufficient 
to  have  induced  the  said  company  and  their  lessees  to  have  altered 
their  plan  for  the  construction  of  the  said  piers  and  bridge,  and  your 
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orators,  under  that  belief,  suspended  all  proceedings  against  the 
said  company  and  their  said  lessees  until  it  became  manifest  that  it 
was  the  intention  of  the  said  company  and  their  said  lessees  to 
disregard  the  said  notice,  and  the  interest  and  wishes  of  your 
orators,  and  to  go  on  and  complete  said  piers  and  bridge  in  manner 
aforesaid. 

And  the  said  attorney-general,  at  the  relation  aforesaid,  and  your 
orators  further  show  unto  your  honor  that  the  said  company,  or 
their  said  lessees,  by  their  agents,  workmen  and  servants,  are  now 
actively  engaged  in  building  iivo  piers  or  bulkheads  of  stone  for  the 
said  bridge  over  the  river  Passaic,  on  the  plan  aforesaid,  and  that 
the  same  is  now  in  process  of  completion;  that  within  a  day  or  two 
the  said  the  New  York  and  Erie  Railroad  Coitipany  have  been  engaged 
upon,  and  have  now  in  part  completed,  two  cofferdams,  for  the  pur- 
pose of  erecting  the  said  piers,  and  are  now  quarrying  and  dressing 
stone  for  the  purposes  of  the  said  piers;  that  they  have  engaged  a 
number  of  hands,  twenty  or  more  in  number,  and  have,  by  their 
agents,  as  your  orators  are  informed  and  believe,  declared  their 
intentions  to  build  the  said  piers  in  manner  aforesaid,  and  that  with 
promptness  and  dispatch.  And  that  Thomas  Addis  Enunet^  esquire, 
has  been  there  directing  the  said  works,  but  by  what  authority  your 
orators  are  not  informed;  that  the  erection  of  said  bridge,  and 
the  piers  or  bulkheads,  in  manner  aforesaid,  will  form  an  obstruc- 
tion to  the  freshets  and  currents  of  said  river,  and  that  all  vessels 
passing  through  the  draw  of  said  bridge  will  be  greatly  delayed  and 
hindered,  and  their  safety  much  endangered  by  reason  of  the  peculiar 
manner  in  which  the  piers  of  said  bridge  are  constructed;  that  the 
erection  of  the  said  piers  or  bulkheads  as  aforesaid  will  be  a  great 
nuisance  to  all  the  citizens  of  Acquackanonck  and  the  surrounding 
country,  especially  those  above  the  said  bridge,  and  will  greatly 
impede  the  commerce  and  business  thereof,  and  its  growth  and 
prosperity;  that  the  value  of  all  the  docks  and  wharves,  storehouses, 
lumber  and  coal  yards  erected  and  located  upon  and  along  the  river, 
especially  those  above  the  said  bridge,  and  depending  on  the  free 
navigation  thereof,  will  be  depreciated,  and  also  that  other  lands 
lying  on  said  river,  which  are  susceptible  of  being  used  for  wharves 
and  commercial  purposes,  and  which  derive  their  principal  value 
therefrom,  will  also  be  greatly  damaged. 

And  the  attorney-general,  at  the  relation  aforesaid,  and  your 
orators  further  show  unto  your  honor  that  the  erection  of  the  said 
piers  and  bulkheads  and  bridge  in  manner  aforesaid  are  not  at  all 
necessary  for  the  purpose  of  said  road  or  bridge,  but  that  the  same 
may  be  constructed  without  causing  so  serious  an  obstruction  to  the 
navigation  thereof. 

And  the  said  attorney-general,  in  behalf  of  the  state,  insists  and 
submits  that  the  said  company  or  their  directors,  or  their  said  lessees 
or  their  agents,  workmen  or  servants,  have  no  right  or  authority  to 
carry  their  said  plan  into  effect,  or  to  place  piers  or  bulkheads  or  a 
bridge  over  the  said  Passaic  in  manner  aforesaid,  or  in  any  other 
manner  which  shall  in  any  way  interfere  with  or  obstruct  the  free 
navigation  of  the  said  river,  or  whereby  the  free  and  uninterrupted 
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navigation  of  vessels  in  said  river  can  or  may  be  obstructed  in  any 
manner  whatever. 

And  now  so  it  is,  may  it  please  your  honor,  that  the  said  the 
president  and  directors  of  the  Paterson  and  Hudson  River  Railroad 
Company,  and  the  New  York  and  Erie  Railrod  Company,  Thojnas  Addis 
Emmet,  esquire,  and  others  confederating  with  them,  persist  in  con- 
tinuing to  construct  the  said  piers,  bulkheads  and  bridge  on  the 
river  Passaic,  in  manner  aforesaid,  and  contemn  the  authority  of 
the  state  of  JSfew  Jersey,  and  the  well  defined  common  rights  of  the 
citizens  thereof  to  the  free  and  uninterrupted  navigation  of  the  said 
Passaic  river,  and  reckless  of  the  great,  immediate  and  irreparable 
damages  and  injury  which  your  orators  will  be  subjected  to  and  sus- 
tain thereby.  And  they  claim  the  right  so  to  do,  and  persist  in  their 
determination  to  erect  the  said  piers  or  bulkheads  and  bridge,  in 
manner  aforesaid,  and  continue  the  work  of  actually  erecting  and 
constructing  the  same,  and  pretend  to  give  out  that  they  have 
authority  and  are  warranted  in  so  going;  the  contrary  whereof  the 
said  attorney-general,  at  the  relation  aforesaid,  and  your  orators 
charge  to  be  true;  all  which  actings  and  doings  and  pretenses  are 
contrary  to  equity  and  good  conscience,  and  tend  to  the  manifest 
wrong,  injury  and  oppression  of  your  relators  and  orators,  and  to 
the  public  wrong  and  nuisance  of  all  the  citizens  of  the  state  of  New 
Jersey  navigating  the  said  Passaic  river,  or  interested  in  the  navi- 
gation thereof.  To  the  end,  therefore,  that  the  said  the  president 
and  directors  of  the  Paterson  and  Hudson  River  Railroad  Company, 
the  New  York  and  Erie  Railroad  Coitipany,  and  the  said  Thomas 
Addis  Emmet,  esquire,  and  other  confederates  may,  in  such  manner 
as  is  required  by  law  and  the  practice  of  this  court,  full,  true  and 
perfect  answer  make  to  all  and  singular  the  premises,  as  fully  as  if 
the  same  were  herein  again  repeated,  and  they  thereto  particularly 
interrogated,  with  all  the  attendant  circumstances  and  incidental 
transactions,  and  that  it  may  be  decreed  that  the  said  the  president 
and  directors  of  the  Paterson  and  Hudson  River  Railroad  Company,  the 
New  York  and  Erie  Railroad  Company,  and  the  said  Thomas  Addis 
Emmet,  esquire,  the  defendants  herein,  have  no  right,  title  or 
authority  to  construct  the  said  piers  or  bulkheads  and  bridge  in  man- 
ner aforesaid;  that  they  have  no  right  to  place  in  the  said  river  piers 
of  stone  at  all  of  the  dimensions  aforesaid,  or  any  other  dimensions, 
and  that  if  they  have  the  right,  the  same  must  be  so  placed  as  to  do 
the  least  injury  to  the  navigation  of  the  river,  and  with  the  current 
of  the  said  river  in  a  line  of  the  stream,  and  not  at  right  angles  with 
the  said  bridge,  and  that  the  said  the  Paterson  and  Hudson  River 
Railroad  Company,  the  New  Yo'k  and  Erie  Railroad  Company  and 
Thomas  Addis  Emmet,  esquire,  and  each  and  every  of  them,  their 
agents,  engineers,  workmen  and  servants,  may  be  restrained  by  the 
order  and  decree  and  writ  of  injunction  of  this  court,  from  carrying 
into  effect  the  plan  devised  and  agreed  upon,  and  determined  to  be 
carried  into  effect,  as  aforesaid,  for  building  the  said  piers  or  bulk- 
heads and  bridge  across  the  said  river  Passaic  as  aforesaid,  in  the 
manner  hereinbefore  set  forth  and  described,  and  as  they  are  now 
proceeding  to  do,  and  are  actually  engaged  in  doing,  and  from  build- 
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ing  any  stone  piers  in  the  said  river  under  the  said  bridge,  and  that 
your  honor  may  grant  such  further  and  other  relief  as  the  nature  of 
this  case  may  require,  and  shall  be  agreeable  to  law  and  equity. 

May  it  please  your  honor,  the  premises  considered,  to  grant  unto 
the  said  attorney-general  and  your  orators  a  writ  or  writs  of  injunc- 
tion, issuing  out  of  and  under  the  seal  of  this  honorable  court,  to  be 
directed  to  the  said  the  president  and  directors  of  the  Paterson  and 
Hudson  River  Railroad  Company^  the  New  York  and  Erie  Railroad 
Company^  and  Thomas  Addis  Emmet,  esquire,  and  their  confederates 
when  discovered,  their  agents,  engineers,  workmen  and  servants, 
restraining  and  enjoining  them  and  every  of  them,  in  manner  afore- 
said; and  also  a  writ  of  subpoena  issuing  out  of  and  under  the  seal  of 
this  honorable  court,  to  be  directed  to  the  said  defendants  and  their 
confederates,  when  discovered,  commanding  them  and  every  of  them, 
on  a  certain  day,  and  under  a  certain  penalty  therein  to  be  inserted, 
to  be  and  appear  before  your  honor  in  this  honorable  court,  then 
and  there  to  answer  all  and  singular  the  said  premises,  and  to  stand 
to  and  abide  by  such  order  and  decree  therein  as  to  your  honor  shall 
seem  meet,  and  shall  be  agreeable  to  equity  and  good  conscience. 

Richard  JP.   Thompson, 
Attorney-General  of  New  Jersey. 
Wm.  Pennington, 
Solicitor  and  counsel  with  relators  and  complainants. 

(  Verification?) 

2.  Bill  fop  Injunction  to  Restrain  Defendants  from  Flowing^ 
Water  from  Defendants'  Mill  Onto  Plaintiff's  Land. 

Form  No.  20780. 

(Precedent  in  Levaroni  v.  Miller,  34  Cal.  232.)' 

\(^Title  of  court  and  cause,  and cojnmencement  as  in  Form  No.  5910.')^ 
That  he  (plaintiff)  is  the  owner  and  in  the  possession  of  a  certain 
ranch  or  piece  of  ground  situate,  lying  in  the  county  of  El  Dorado 
and  state  aforesaid,  and  bounded  {describing  it^. 

Plaintiff  avers  that  he  is  a  rancher  and  cultivator  of  the  soil;  that 
he  has  on  his  said  ranch  a  valuable  garden  and  orchard;  that  there  is 
a  dwelling-house  and  stable  thereon,  and  was,  a  short  time  since,  a 
good  spring  thereon,  the  water  of  which  was  used  for  drinking  and 
culinary  purposes;  that  he  has  also  in  said  ranch  a  dam,  used  for  the 
purpose  of  collecting  water;  that  there  is  also  upon  said  ranch  a 
ditch  connected  with  said  dam,  and  which  is  supplied  with  water 
from  said  dam;  that  said  dam  and  ditch  are  used  by  plaintiff  to  col- 
lect and  supply  water  for  irrigating  the  trees  and  vegetables  on  said 
ranch;  that  said  garden,  and  vegetables  and  trees  growing  thereon, 
would  be  entirely  useless  and  worthless  without  said  water,  and  that 
said  water  could  not  be  obtained  or  supplied  without  said  dam  and 
ditch. 

1.  A  judgment  by  the  court  in  favor  2.  The  matter  to  be  supplied  within 
of  the  plaintiff  was  reversed  and  a  new  [  ]  will  not  be  found  in  the  reported 
trial  was  granted.  case. 
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Plaintiff  avers  that  he  now  has,  and  has  had  for  some  time  past,  a 
'great  many  vegetables  and  trees  growing  in  said  garden. 

Plaintiff  further  avers  that  a  short  time  since,  and  while  plaintiff 
was  the  owner  of  said  land  as  aforesaid,  the  defendant  commenced 
mining  operations  upon  the  ravine  and  hillside  above  the  land  afore- 
said, south  of  and  2iOO\xt  one  hundred  yzxdiS  from  said  garden;  that 
-said  mining  is  carried  on  by  the  process  known  as  sluicing,  and  by 
means  of  using  large  quantities  of  water;  that  said  defendants,  by 
mining  and  using  large  quantities  of  water  as  aforesaid,  have  flooded 
plaintiff's  premises  aforesaid,  injuring  and  filling  up  the  dam  afore- 
said, so  that  it  is  worthless,  cutting  and  injuring  the  ditch  aforesaid, 
■cutting  and  injuring  the  garden  aforesaid,  so  as  to  destroy  the  vege- 
tables and  injure  and  damage  the  trees  thereon. 

And  plaintiff  further  avers  that  said  defendants,  by  their  acts 
aforesaid,  have  injured  and  destroyed  said  spring,  and  have  rendered 
the  same  entirely  worthless  and  useless  to  plaintiff. 

Plaintiff  charges  that  the  acts  of  defendants  are  unlawful,  and  if 
they  are  permitted  to  continue  their  acts  aforesaid,  great  and  irrepa- 
rable injury  will  be  done  him.  That  they  have  already,  by  their  acts 
aforesaid,  done  him  injury  and  damage  in  the  sum  oi  one  hundred  and 
fifty  dollars. 

Plaintiff  further  charges,  according  to  his  information  and  belief, 
that  said  defendants  have  no  property  or  visible  means  from  which 
an  execution  could  be  satisfied  in  case  of  the  redemption  of  a  judg- 
ment against  them  in  favor  of  plaintiff  for  the  injuries  done  and 
threatened  aforesaid. 

Wherefore,  plaintiff  sues  and  prays  judgment  for  said  sum  of  one 
hundred  and  jifty  dollars  damages,  and  costs  of  suit.  And  he  further 
prays  that  a  temporary  injunction  be  issued  against  the  defendants 
enjoining  them  from  in  any  manner  flowing  water  upon  said  land 
and  premises,  or  any  part  thereof,  and  that  upon  final  hearing  said 
injunction  be  made  perpetual. 

[(^Signature  afid  verification  as  in  Form  No.  ddlO^'Y 

3.  Answer  to  Petition  to  Enjoin  Construction  of  Levee. 

Form  No.  20781.^ 
(Precedent  in  Morrison  v.  Morey,  146  Mo.  553.) 

\(^Title  of  court  and  cause  as  in  Form  No.  17879.  )Y 
Now   comes    the  above    named  defendants   and   admit   that   the 
defendants  are  the  directors  of  Levee  District  Number  One,  lying  in 
Perry  county,  Missouri. 

Admit  that  plaintiff  is  the  owner  of  the  lands  described  in  this 
petition;  and  that  said  lands  are  within  the  metes  and  bounds  of 
Levee  District  Number  One,  lying  in  Perry  county,  Missouri;  and  that 
the  metes  and  bounds  of  said  levee  district  are  as  set  out  in  plain- 
tiff's petition. 

1.  The  matter  to  be  supplied  within         2.  This  answer  was  held  sufficient. 
£  ]  will  not  be  found  in  the  reported  case. 
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Admit  that  the  total  value  of  lands  and  town  lots  in  said  levee 
district  as  assessed  for  state  and  county  purposes  at  the  assessment 
next  before  the  last  assessment  was$5'5,^^7;  and  that  the  total  value 
of  said  lands  and  town  lots  by  reason  of  the  proposed  work  is  the  sum 
of  %lJfi^l51  as  returned  by  the  assessor  of  said  Perry  county. 

Admit  making  the  contracts  for  the  levying  and  draining  of  said 
levee  district  aggregating  the  sum  of  %21^000\  and  admit  that  the 
issue  of  bonds  in  the  said  sum  was  in  payment  therefor. 

Admit  that  it  has  practically  no  money  in  its  treasury  and  that  its 
only  source  of  income  is  the  right  of  taxation  under  said  chapter  loi. 
Admit  that  A.  B.  Parks  has  been  duly  appointed  by  the  County 
Court  of  said  Perry  county  to  succeed  said  George  Esselman. 

Admit  that  said  sum  is  in  excess  of  the  revenue  now  provided  for 
the  present  year,  or  the  ensuing  year,  but  state  that  said  bonds  are 
to  be  paid  within  one  year  from  the  time  of  the  payment  of  the  last 
instalment  to  be  paid  under  said  contracts. 

Admit  that  said  bonds  will  be  a  lien  on  the  lands  in  said  levee 
district. 

But  defendants  deny  that  said  chapter  loi  is  unconstitutional  and 
deny  that  it  is  in  conflict  with  section  12  of  article  X  of  the  Con- 
stitution of  Missouri. 

And  deny  that  said  levee  district  is  not  composed  of  all  of  the  con- 
tiguous body  or  bodies  of  land  as  near  as  may  be  that  could  be 
included  within  the  metes  and  bounds  of  said  Levee  District  Number 
One,  as  to  be  drained  by  one  system  of  levees. 

And  deny  that  no  notice  of  the  intention  to  apply  for  the  forma- 
tion of  said  levee  district  was  given. 

But  defendants  assert  and  state  that  E.  J.  Smith,  Charles  McClure, 
George  Esselman,  A.  H.  M or  ley,  John  Clary,  A.  B.  Parks,  Sebastian 
Oliver,  J.  P.  McBridge,  Charles  Williatns,  John  Tlapek,  Leon  Bogy, 
Patrick  Williams,  L.  McClure,  John  Lorenz,  A.  O.  Moore,  James  E. 
McCabe,  Ja?nes  M.  McCabe,  Pius  Cissell,  Fred  Estes,  Harvey  Neville^ 
and  others,  being  owners  of  contiguous  bodies  of  land  that  were 
subject  to  overflows  or  inundations  of  the  Mississippi  river,  a  river 
bordering  upon  this  state,  and  being  desirous  of  availing  themselves 
of  the  benefits  and  privileges  conferred  by  chapter  loi  of  the  Revised 
Statutes  of  Missouri,  and  to  have  their  said  lands  placed  within  a 
levee  district  lying  wholly  in  Perry  county,  that  should  be  composed 
as  near  as  possible  of  all  lands  subject  to  inundation  or  overflow  from 
the  same  crevasses,  bayous,  draws  or  overflows  of  the  said  Mississippi 
river  and  in  the  same  direction,  and  which  could  be  protected  by  the 
same  levee  or  the  same  system  of  levees,  gave  notice  by  publication 
in  the  "  Perryville  Sun,''  a  newspaper  published  weekly  in  the  citv  of 
Perryville,  in  said  county  of  Perry,  in  its  issues  oi  January  6,  i895, 
January  13,  iW3,  January  20,  i2,93,  diud  January  27 ,  iS93,  being  the 
four  successive  weekly  issues  of  said  ^'■Perryville  Sun,''  immediately 
preceding  the  regular  February  term,  x2>93,  of  the  Coutity  Court  of  said 
Penj  county,  that  said  parties  would  present  a  petition  to  Xh^  County 
Court  of  said  Perry  county  at  its  regular  February  term  to  be  begun 
and  holden  in  the  city  of  Perryville  on  the  first  Monday  of  February^ 
being  the  sixth  day  of  February,  i893,  asking  said  court  to  organize 
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into  a  levee  district  all  of  the  lands  of  said  county  of  Perry  subject  to 
overflow  or  inundation  by  the  waters  of  the  Mississippi  river  or  by 
any  crevasses,  bayous,  draws  or  outflows  running  in  the  same  direc- 
tion with  said  river;  and  at  said  regular  February  term,  iS93,  of  said 
Coufiiy  court  said  parties  presented  said  petition  asking  for  the  forma- 
tion of  their  lands  or  all  other  lands  in  said  county  subject  to  over- 
flow or  inundation  as  aforesaid  into  a  levee  district,  which  said 
petition  was  heard  by  said  court  and  evidence  relating  thereto;  and 
the  court  having  fully  considered  said  petition,  made  an  order  of 
record  whereby  it  ordered  and  adjudged  that  all  lands  and  territory 
contained  within  the  metes  and  bounds,  as  set  out  in  plaintiff's  peti- 
tion herein,  be  formed  into  a  levee  district  to  be  known  as  levee 
district  No.  i,  lying  and  situate  within  Perry  county,  Missouri;  and 
appointed  A.  H.  Morey,  Emanuel  J.  Smith  and  George  Esseltnan,  all 
of  whom  were  land-owners  within  said  levee  district  and  were  resi- 
dents thereof,  as  directors  of  such  levee  district,  the  said  George 
Esselman  being  appointed  for  a  term  of  one  year,  the  said  E.  J. 
Smith  for  a  term  of  two  years,  and  A.  H.  Morey  for  a  term  of  three 
years;  that  said  Morey  and  Esselman,  before  entering  upon  the  dis- 
charge of  their  duties  as  such  directors,  took  and  subscribed  the  oath 
prescribed  by  the  constitution  of  this  state  to  faithfully,  honestly 
and  impartially  discharge  the  duties  of  such  position  as  directors  of 
said  levee  district;  which  said  oaths  were  filed  in  the  office  of  the 
county  clerk  of  said  county  of  Perry.  Said  directors,  after  their 
appointment  as  aforesaid  and  after  qualifying,  held  a  meeting  in  said 
levee  district  at  the  village  of  Clearyville,  on  the  thirteenth  day  of  Feb- 
ruary, i893,  at  which  all  three  of  said  directors  were  present,  and 
organized  by  the  election  of  A.  H.  Morey  as  president,  E.  J.  Smith 
as  vice-president  and  George  Esselman  as  secretary. 

Defendants  further  state  that  the  board  of  directors  of  said  Levee 
District  No.  1,  lying  in  Perry  county,  Missouri,  proceeded  to  deter- 
mine what  work  was  necessary  to  be  done,  and  what  levees  were  to 
be  erected  in  order  to  protect  said  district  from  overflows  or  inun- 
dations by  the  waters  of  the  Mississippi  river;  and  thereupon  found  it 
necessary  to  have  accurate  surveys,  maps  and  profiles  made  of  the 
levees  and  other  works  necessary  to  be  done,  and  thereupon  employed 
a  competent  engineer,  who  in  compliance  with  the  directions  of  said 
board  of  directors,  made  an  accurate  survey  of  all  the  levees  and 
other  works  necessary  to  be  done,  together  with  maps  and  profiles 
thereof,  with  estimates  and  calculations  of  the  costs  of  such  work, 
and  who  also  made  a  written  report  thereof  showing  the  amount, 
character  and  kind  of  work  necessary  to  be  done,  its  exact  location 
and  probable  cost,  and  with  all  plans  and  specifications  relating 
thereto,  all  of  which  was  by  him  delivered  to  said  board  of  directors. 

Defendants  further  state  that  said  County  Court  of  Perry  county, 
after  the  formation  and  organization  of  said  Levee  District  No.  1, 
ordered  and  caused  the  assessor  of  Perry  county  to  make  an  assess- 
ment of  the  lands  lying  in  said  levee  district  for  the  year  id>93,  being 
the  first  annual  assessment  after  the  formation  of  said  levee  district, 
which  said  assessment  was  to  be  returned  in  a  separate  assessment 
book  made  out  according  to  law.     Whereupon  said  assessor  in  mak- 
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ing  the  annual  assessments  of  said  Perry  county  for  the  year  iJ 
under  the  general  revenue  laws  of  the  state,  assessed  the  value  of 
all  the  lands  in  said  levee  district  subject  to  overflow  or  inundation 
from  rivers  and  which  would  be  benefited  by  the  work  proposed  to 
be  done  in  said  levee  district  according  to  the  plans  thereof  as  here- 
inbefore set  out,  having  reference  to  the  value  of  said  lands  without 
said  pro[X)sed  work,  and  also  assessed  the  value  of  said  lands  as 
improved  by  such  proposed  work,-  all  of  which  was  entered  by  said 
assessor  in  a  separate  book  provided  for  such  purpose  and  which 
book  was  by  him  filed  in  the  office  of  the  clerk  of  the  County  Court  of 
said  Perry  county,  and  a  fair  copy  thereof  was  made  by  said  assessor 
and  certified  by  him  and  delivered  to  A.  H.Morey,  the  president  of 
the  board  of  directors  of  said  levee  district. 

Defendants  further  state  that  said  board  of  directors,  upon  the 
filing  with  the  president  of  such  board  of  said  copy  of  assessment 
book,  called  a  meeting  of  the  land-owners  of  said  levee  district  to  be 
held  at  the  school-house  in  the  village  of  Clearyville^  in  said  levee 
district,  which  was  a  place  convenient  to  some  part  of  the  contem- 
plated work,  on  the  12th  day  ol  August,  iS93,  at  Z^;? o'clock  A.  m.  of 
that  day,  and  gave  notice  of  the  time  and  place  of  said  meeting  and  the 
purpose  thereof  by  publication  in  the  '■'■Perry  County  Sun"  and  '■'■Perry 
County  Republican"  two  newspapers  published  in  said  county  oi  Perry  ^ 
for  a  term  of  thirty  days  prior  to  said  meeting,  the  last  insertion  in 
both  of  said  papers  being  within  ten  days  of  said  meeting,  and  by 
setting  up  ten  written  posters  giving  notice  of  the  time  and  place  of 
said  meeting  and  the  purpjase  thereof,  which  were  set  up  in  ten 
public  places  in  said  county  for  at  least  thirty  days  before  said 
meeting. 

.  Defendants  further  state  that  at  said  meeting  held  at  said  school- 
house,  in  the  village  of  Clearyville,  in  said  district,  on  the  12th  day  of 
August,  i893,  said  board  of  directors  submitted  the  reports,  specifi- 
cations, surveys,  maps,  profiles  and  estimates  made  by  said  com- 
petent engineer  as  aforesaid,  and  also  submitted  said  assessments 
made  by  the  county  assessor  of  said  Perry  county  to  said  meeting 
for  action,  and  required  the  owners  of  the  lands  within  said  levee 
district  and  the  holders  of  any  liens  thereon  to  show  cause  why  said 
lands  should  not  be  assessed  with  their  proportional  part  of  the  work 
proposed  to  be  done.  Said  directors  also  submitted  to  said  meeting 
the  written  reports  and  estimates  of  said  engineer,  together  with  an 
estimate  of  the  probable  cost  of  said  work  and  the  probable  rate  per 
centum  thereof  on  the  valuation  as  increased  by  the  said  work,  as 
shown  by  said  assessment  book,  as  will  be  necessary  to  pay  for  said 
work.  All  of  which  said  matters  were  fully  considered  by  such  meet- 
ing, and  the  land-owners  who  were  present  in  person,  or  by  agent, 
or  by  attorney,  proceeded  to  vote  upon  the  proposition,  whether  such 
work  shall  be  done  or  not,  and  the  rate  per  centum  to  be  levied 
therefor,  and  the  vote  of  those  so  present  and  entitled  to  vote  showed 
that  ninety  of  such  land-owners  were  in  favor  of  having  such  work 
done,  while  only  eighteen  of  such  land-owners  were  against  the  doing 
of  such  work,  wherefore,  it  was  decided  by  said  meeting  to  have  such 
work  done  according  to  the  terms  and  estimates  heretofore  submitted; 
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and  authority  was  then  and  there  given  by  said  meeting  to  said  board 
of  directors  to  let  the  contracts  for  the  building  of  the  levees  as 
shown  by  the  plans  and  specifications  therefor. 

Defendants  further  state  that  the  board  of  directors  of  said  dis- 
trict, by  virtue  and  authority  of  the  action  taken  by  said  meeting  of 
the  land-owners  in  said  district  as  aforesaid,  first  having  obtained  all 
necessary  rights  of  way  for  the  construction  of  such  levees  accord- 
ing to  said  plans  and  specifications,  have  let  the  contracts  for  the 
building  of  said  levees  as  aforesaid  to  the  lowest  and  best  bidder 
therefor  in  the  price  and  sum  of  $21,000;  that  they  have  levied  a  rate 
per  centum  in  payment  thereof  to  be  paid  in  annual  instalments;  and 
that  they  have  issued  bonds  of  said  levee  district  amounting  to  the 
sum  of  ^21,000,  which  said  bonds  they  are  now  offering  for  sale. 

Wherefore  the  defendants  assert  that  they  are  the  board  of  direct- 
ors of  a  legally  constituted  levee  district,  organized  according  to 
law;  that  the  bonds  which  they  are  about  to  sell  have  been  issued  by 
authority  of  such  levee  district  so  constituted,  and  their  issue  is 
expressly  authorized  by  law;  and  that  every  step  and  proceeding 
required  by  law  to  authorize  the  issue  of  such  bonds  has  been  fully 
complied  with,  and  that  said  bonds  are  in  every  respect  legal,  proper 
and  necessary,  and  not  running  longer  than  the  last  instalment  or 
payment  to  be  made  on  account  of  the  building  of  such  levees,  all  of 
which  these  defendants  are  ready  to  verify,  and  having  fully  answered 
plaintiff's  petition,  they  ask  to  go  hence  without  day. 

[(^Signature  of  attorney  as  in  Form  No.  11 879. y^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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WAYS. 

See  the  titles  PRIVATE  WAYS,  vol.  14,  p.  212;  STREETS  AND 
HIGHWAYS,  vol.  17,  p.  662. 


WEAPONS. 

See  the  title  POINTING  FIREARMS,  vol.  13,  p.  985. 


WEIGHTS  AND   MEASURES. 
I.  Indictment  or  information,  ioos. 

1.  For  Selling  by  False  Weights  or  Measures,  1008. 

a.   Against  Baker,  for  Selling  Loaves  of  Bread  Under  Weight  and 

Obtaining  Pay  for  Them,  Under  the  Pretense  that  They  were 

of  Full  Weight,  10 10. 

II.  MANDAMUS  TO  COMPEL  CiTY  TO  ACCEPT  INSPECTOR'S   BOND, 

lOIO. 

I.  INDICTMENT  OR  INFORMATION. 

1.  Fop  Selling  by  False  Weights  or  Measures. 

Form  No.  20782. 

{Commencement  as  in  Form  No.  10679')  that  John  Doe,  late  of  the 
parish  oi  West  Ham,  in  the  county  of  ^^j^^,  merchant,  on  t\\t.  first 
day  oi  June,  in  the  year  of  our  Lord  18PO,  and  from  thence  until  the 
taking  of  this  inquisition,  at  (stating place),  did  use  and  exercise  the 
trade  and  business  of  a  grocer,  and  during  that  time  did  deal  in 
the  buying  and  selling  by  weight  of  teas,  sugars,  spices,  and  of  divers 
other  goods,  wares  and  merchandises;  and  that  the  S2i\d  John  Doe, 
being  a  person  of  a  wicked  and  depraved  mind,  and  contriving  and 
fraudulently  intending  to  cheat  and  defraud  the  subjects  of  our  said 
lady  the  queen,  whilst  he  was  and  continued  to  be  a  grocer  as  afore- 
said, to  wit,  on  the  first  d3iY  oi  June,  in  the  year  aforesaid,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 
taking  of  this   inquisition,   at  {stating  place)  aforesaid,   knowingly, 
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wilfully,  falsely,  fraudulently  and  deceitfully  did  keep  in  a  certain 
shop  wherein  he,  the  said  John  Doe^  did  so  as  aforesaid  carry  on 
his  said  trade,  a  certain  false  pair  of  scales,  for'the  weighing  of  goods, 
wares  and  merchandises  by  him  sold  in  the  way  of  his  said  trade, 
and  which  said  scales  were  then,  by  artful  and  deceitful  means  and 
contrivance,  so  made  and  constructed  as  to  cause  the  goods,  wares 
and  merchandises  weighed  and  sold  thereby  to  appear  of  greater 
weight,  to  wit,  of  a  greater  weight  by  two  ounces  in  every  quantity 
of  goods  weighed  thereby,  than  the  real  and  true  weight  thereof; 
and  that  the  said  John  Doe,  well  knowing  the  said  scales  to  be  false 
as  aforesaid,  did  then,  to  wit,  on  the  several  days  and  times  afore- 
said, at  the  place  aforesaid,  wilfully,  falsely,  fraudulently  and  deceit- 
fully sell  and  utter  to  divers  subjects  of  our  lady  the  queen,  divers 
goods,  wares  and  merchandises,  in  the  way  of  his  trade,  weighed  in 
and  sold  by  the  said  false  scales,  and  which  goods,  wares  and  mer- 
chandises were  very  much  deficient  and  short  of  the  weight  at  and 
for  which  the  same  were  so  sold  by  the  sdAdJohn  Doe,  as  aforesaid, 
to  wit,  by  the  weight  of  two  ounces;  to  the  great  damage  and  deceit 
of  her  majesty's  said  subjects,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  {concluding  as  in  Form  No. 
10679). 

Form  No.  20783 . 

(What.  Prec.  Ind.  &  PI.  (1857),  p.  499.) 

{Commencement  as  in  Form  No.  10686)  that  John  Doe,  late  of  East 
Dover  hundred,  in  the  county  aforesaid,  on  the.  first  day  oi  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
and  from  thence  until  the  taking  of  this  inquisition,  did  use  and  exer- 
cise the  trade  and  business  of  a  grocer,  and  during  that  time  did 
deal  in  the  buying  and  selling  by  weight  of  {stating  goods'),  and  of 
divers  goods,  wares  and  merchandises,  to  wit,  at  East  Dot'er  hundred 
aforesaid;  and  that  the  saXd  John  Doe,  contriving  and  fraudulently 
intending  to  cheat  and  defraud  the  people  of  said  state  while  he 
used  and  exercised  his  said  trade  and  business,  to  wit,  on  {stating 
time),  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  taking  this  inquisition,  at  East  Dover  hundred  aforesaid, 
did  knowingly,  wilfully,  falsely,  fraudulently  and  deceitfully  keep  in 
a  certain  shop,  wherein  he,  the  sa.\d  John  Doe,  did  so  as  aforesaid 
carry  on  his  said  trade,  a  certain  false  pair  of  scales  for  the  weighing 
of  goods,  wares  and  merchandises  by  him  sold  in  the  way  of  his  trade, 
which  said  scales  were  then  and  there,  by  artful  and  deceitful  con- 
trivance, so  made  and  constructed  as  to  cause  every  quantity  of 
goods,  wares  and  merchandises  weighed  thereon  and  sold  thereby  to 
appear  of  greater  weight  than  the  real  and  true  weight  by  one-tenth 
part  of  such  apparent  weight;  and  that  the  said  John  Doe,  on  {stating 
time)  aforesaid,  at  East  Dover  hundred  aforesaid,  he,  the  said  John 
Doe,  then  and  there  (well  knowing  the  said  scales  to  be  false  as 
aforesaid)  did  knowingly,  wilfully  and  fraudulently  sell  and  utter  to 
one  Richard  Roe,  a  citizen  of  said  state,  certain  goods  in  the  way  of 
his  said  trade,  to  wit,  a  large  quantity  of  tea,  weighed  in  and  by  the 
said  false  scales,  and  as  and  for  ten  pounds  weight  of  tea,  whereas  in 
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truth  and  in  fact  the  weight  of  the  said  tea  so  sold  as  aforesaid  was 
short  and  deficient  of  the  said  weight  of  ten  pounds  by  one-tenth  part 
of  the  said  weight  of  ten  pounds,  to  wit,  at  East  Dover  hundred  afore- 
said, against  {concluding  as  in  Eorm  No.  10686), 

2.  Against  Baker,  for  Selling  Loaves  of  Bread  Under  Weight 
and  Obtaining  Pay  for  Them,  Under  the  Pretense  that 
They  Were  of  Full  Weight. 

Form  No.  20784.* 

(Whar.  Prec.  Ind.  &  PI.  (1857),  p.  500.) 

{Commencement  as  in  Form  No.  10679),  that  heretofore,  to  wit,  on 
the  twenty-first  day  of  January,  jSS^-,  at  the  parish  of  Great  Yar- 
mouth, in  the  borough  of  Great  Yartnouth,  and  within  the  jurisdiction 
of  this  court,  John  Eagleton,  of  the  parish  aforesaid,  in  the  borough 
aforesaid,  baker,  unlawfully,  knowingly  and  designedly  did  falsely 
pretend  to  one  William  Christmas  Nutman,  then  being  relieving 
ofificer  of  the  said  parish  of  Great  Yarmouth,  that  he,  the  said  John 
Eagleton,  had,  on  the  day  and  year  last  aforesaid,  supplied  and 
delivered  to  one  Samuel  Lingwood,  he  being  a  poor  person  of  the  said 
parish,  two  loaves  of  bread,  and  that  each  of  the  said  two  loaves  of 
bread  then  weighed  three  pounds  and  one-half  a  pound,  by  means 
of  which  said  false  pretense  the  said  John  Eagleton  did  then  and  there 
unlawfully  attempt  and  endeavor  fraudulently,  falsely  and  unlawfully 
to  obtain  from  the  guardians  of  the  poor  of  the  said  parish  a  sum  of 
money,  to  wit,  the  sum  of  7s.  of  the  moneys  of  the  said  guardians, 
with  the  intent  thereby  then  and  there  to  defraud;  whereas,  in  truth 
and  in  fact,  the  said  t^vo  loaves  of  bread  did  not  each  weigh  nor 
did  either  of  them  weigh  three  pounds  and  one- half  2.  pound,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

II.  MANDAMUS  TO  COMPEL  CiTY  TO  ACCEPT  INSPECTOR'S  BOND, 

Form  No.  20785. 

(Precedent  in  State  v.  Cincinnati,  11  Ohio  St.  545.)' 

The  State  of  Ohio,  ss. 

To  the  City  Council  of  the  City  of  Cincinnati: 

Whereas  it  has  been  represented  to  us,  the  judges  of  the  Supreme 
Court  of  the  state  of  Ohio,  now  in  session  in  the  city  of  Columbus, 
Ohio,  by  information  filed  in  our  said  court  by  William  Bellows,  that  he 
has  been  lawfully  appointed  and  made  inspector  and  sealer  of  weights 
and  measures  within  and  for  the  city  of  Cincinnati,  county  of  Hamil- 
ton and  state  of  Ohio,  in  pursuance  of  an  ordinance  of  the  city  coun- 
cil of  said  city  of  Cincinnati,  passed  October  24th,  a.  d.  i860. 

And  further,  that  in  accordance  with  the  ordinance  aforesaid,  the 

1.  This  count  was  sustained  in  Reg.  2.  A  peremptory  mandamus  was 
V.  Eagleton,  33  Eng.  L.  &  Eq.  545.  awarded. 
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board  of  officers  of  the  chamber  of  commerce  of  said  city  of  Cin- 
cinnati d\^,  on  the  15th  day  of  November,  a.  d.  \Z60,  designate  Will- 
iam Bellmvs  as  a  suitable  person  to  discharge  the  duties  pertaining 
to  the  office  of  inspector  and  sealer  of  weights  and  measures,  and 
did  recommend  him  to  R.  B.  Hayes,  city  solicitor,  for  appointment 
to  that  office. 

And  it  is  further  represented  to  us  that  the  said  R.  B.  Hayes,  city 
solicitor,  in  compliance  with  said  ordinance  of  the  city  council  and 
said  recommendation  of  the  chamber  of  commerce,  did,  on  the  21st 
day  of  November,  a.  d.  \?,60,  appoint  as  inspector  and  sealer  of 
weights  and  measures  within  and  for  said  city  of  Cincinnati  the  said 
William  Bello^vs,  for  the  term  of  three  years  from  and  after  the  21st 
day  of  November,  a.  d.  \W0.  That  on  the  6th  day  of  December,  a.  d. 
\Z60,  having  been  lawfully  appointed  inspector,  as  aforesaid,  he  took 
the  oath  of  office  as  prescribed  in  the  8ist  section  of  the  charter  of 
said  city. 

And  it  is  further  represented  to  us  that  on  the  nijith  and  sixteenth 
days  oi  January,  a.  d.  i2>61,  the  said  William  Bellows  presented  to  the 
said  city  council  his  bond,  with  proper  penalty  and  surety,  for  the 
faithful  discharge  of  the  duties  of  his  office  as  such  inspector  and 
sealer,  in  conformity  to  an  ordinance  of  said  city  council,  passed 
December  12,  a.  d.  i860. 

And  it  is  further  represented  to  us  that  his  said  bond  was  a  good 
and  sufficient  security  to  said  city  council,  and  to  said  city  of 
Cincinnati,  against  any  failure  on  his  part  to  do  his  official  duty,  but 
the  said  city  council  refused  and  still  refuses  to  accept  said  bond, 
not  by  reason  of  the  insufficiency  of  the  bond,  but  for  other  and 
wholly  unimportant  reasons. 

Now  therefore,  we  being  willing  that  justice  may  be  done  in  the 
premises,  do  command  you,  the  said  city  council  of  the  city  of  Cin- 
cinnati, without  delay,  to  accept  the  said  bond  of  the  said  William 
Belloivs,  and  to  provide  him  with  the  proper  and  necessary  standards 
of  weights  and  measures  for  said  city,  or  that  you  show  cause  why 
you  fail  to  do  so,  before  our  said  court,  on  or  before  the  second  day 
of  March,  A.  D.  \Z61,  at  the  Supreme  Court  room,  in  the  city  of  Co- 
lumbus, in  saidfitate;  and  have  you  then  and  there  this  writ. 

[Witness  {concluding  as  in  Form  No.  13509).^- 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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WHARVES   AND  WHARFINGERS. 
I.  Civil  proceedings,  1012. 

1.   Complaint,  Declaration  or  Petition^  1012. 

a.  Against  Wharfinger  for  Negligence,  10 12. 

b.  Against  One  Who  Falsely  Represented  Himself  to  be  a 

Superintendeiit  of  Wharves,  and  as  Such  Ordered  a 
Vessel  to  be  Removed  from  Plaintiff' s  Wharf,  Whereby 
Plaintiff  was  Damaged,  i  o  1 5 , 

c.  By  Municipality  Against  Wharfinger,  to  Recover  for  Rent 

of  Wharf,  10 18. 

d.  For  Wharfage,  10 19. 

3.  Plea  of  Reconvention  to  Actio?i  for  Wharfage,  10 19. 

II.  INDICTMENT    FOR    CHARGING    LARGER    FEE    THAN    THE    LAW 
ALLOWED  FOR  USE  OF  WHARF,  1021. 

I.  CIVIL  PROCEEDINGS. 

1.  Complaint,  Declapation  or  Petition, 
a.  Against  Wharflngep  for  Negligence. 

Form  No.  20786. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  151.) 

,  {(Commencement  as  in  Form  No.  693 Jf.') 

For  that  whereas  the  said  Richard  Roe,  before  and  at  the  time  of 
the  making  of  his  promise  and  undertaking  hereinafter  next  men- 
tioned, was  a  wharfinger,  and  the  business  of  a  wharfinger  used, 
exercised  and  carried  on  at  and  upon  a  certain  wharf,  commonly 
called  or  known  by  the  name  of  (stating  name'),  situate  and  being 
near  to  and  adjoining  the  river  Thames,  in  the  city  of  London,  to  wit, 
at  (stating place).  And  thereupon  heretofore,  to  wit.  on  (stating  time), 
at  (stating place)  aforesaid,  in  consideration  that  the  said  John  Doe, 
at  the  special  instance  and  request  of  the  said  Richard  Roe,  had 
caused  to  be  delivered  to  the  said  Richard  Roe.,  at  and  upon  the  said 
wharf,  a  certain  hamper,  containing  certain  goods  and  chattels^  to 
wit,  (describing  them),  of  the  said  John  Doe,  of  great  value,  to  wit,  of 
the  value  of  &100,  to  be  by  him,  the  said  Richard  Roe,  safely  and 
securely  kept  at  and  upon  the  said  wharf,  and  from  thence  shipped  in 
and  on  board  of  a  certain  ship  or  vessel  for  the  purpose  of  being  car- 
ried and  conveyed  therein  from  the  river  Thames  aforesaid  to  a  certain 
place  called  (stating  place),  for  reasonable  wharfage  and  reward  to  the 
said  Richard  Roe  in  that  behalf,  he,  the  said  Richard  Roe,  undertook 
and  promised  the  's.dad  John  Doe  that  he,  the  said  Richard  Roe,  would 
safely  and  securely  keep  the  said  hamper  and  its  contents  aforesaid 
at  and  upon  the  said  wharf,  and  would  ship  the  same  in  and  on  board 
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of  the  said  ship  or  vessel,  in  manner  and  for  the  purpose  aforesaid. 
And  although  the  said  Richard  Roe  then  and  there  had  and  received 
the  said  hamper  and  its  contents  aforesaid,  and  could,  and  might 
and  ought  to  have  shipped  the  same  in  and  on  board  of  the  said  ship 
or  vessel  in  manner  and  for  the  purpose  aforesaid;  yet  the  said 
Richard  Roe,  not  regarding  his  said  promise  and  undertaking,  but  con- 
triving to  injure  and  defraud  the  said  John  Doe  in  this  behalf,  did  not 
nor  would  safely  and  securely  keep  the  said  hamper  and  its  contents 
aforesaid  at  and  upon  the  said  wharf,  nor  ship  the  same  in  and  on  board 
of  the  said  ship  or  vessel,  in  manner  and  for  the  purpose  aforesaid ; 
but  on  the  contrary  thereof  he,  the  said  Richard  Roe,  so  carelessly 
and  negligently  conducted  himself  in  this  behalf,  that  by  and  through 
the  mere  carelessness  and  negligence  of  the  said  Richard  Roe  and 
his  servants  in  that  behalf  the  said  hamper  and  its  contents  afore- 
said, being  of  the  value  aforesaid,  became  and  were  wholly  lost  to  the 
sda<\  John  Doe,  to  wit,  at  {stating  place)  aforesaid.  And  whereas  also 
heretofore,  to  wit,  on  {stating  time)  aforesaid,  at  (stating place)  aforesaid, 
in  consideration  that  the  s^\6.  John  Roe,  at  the  like  special  instance  and 
request,  had  caused  to  be  delivered  to  the  said  Richard  Roe  certain  other 
{describing  the  goods)  of  the  said  John  Doe,  of  great  value,  to  wit,  of 
the  value  of  £100,  to  be  by  him,  the  said  Richard  Roe,  safely  and 
securely  kept  and  taken  care  of,  and  shipped  within  a  reasonable 
time  then  next  following  in  and  on  board  of  some  ship  or  vessel 
about  to  sail  and  proceed  from  the  river  Thames  aforesaid,  to  {stating 
place)  aforesaid,  for  certain  reasonable  reward  to  the  said  Richard 
Roe  in  that  behalf,  he,  the  said  Richard  Roe,  undertook  and  promised 
the  said  John  Doe  safely  and  securely  to  keep  the  said  last  mentioned 
{stating  goods)  till  the  same  should  be  so  shipped  as  last  aforesaid, 
and  to  ship  the  same  within  a  reasonable  time  next  following  in  and 
on  board  of  some  ship  or  vessel  about  to  sail  from  {stating place) 
aforesaid  to  {stating place)  aforesaid;  and  although  the  said  Richard 
Roe  then  and  there  had  and  received  the  said  last  mentioned  {stating 
goods)  for  the  purpose  last  aforesaid,  and  although  a  reasonable  time 
for  the  said  Richard  Roe  to  ship  the  said  last  mentioned  {stating 
goods)  hath  long  since  elapsed,  and  although  the  said  Richard  Roe  could 
and  might  during  that  time  have  shipped  the  said  last  mentioned 
{stating  goods)  as  last  aforesaid,  yet  the  said  Richard  Roe,  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  to  injure  and 
defraud  the  said  John  Doe,  did  not  nor  would  within  such  reasonable 
time,  as  aforesaid,  or  at  any  time  since,  ship  the  said  last  mentioned 
{stating goods)  in  and  on  board  of  any  ship  or  vessel  about  to  sail 
from  {stating place)  aforesaid  to  {stating place)  aforesaid,  but  wholly 
neglected  so  to  do,  and  the  said  Richard  Roe  so  carelessly  and  neg- 
ligently conducted  himself  in  that  behalf,  that  by  and  through  the  mere 
carelessness  and  negligence  of  the  said  Richard  Roe,  the  said  last 
mentioned  {stating  goods),  being  of  the  value  aforesaid,  became  and 
were  wholly  lost  to  the  said  John  Doe,  to  wit,  at  {stating  place) 
aforesaid. 

And  whereas  also  the  said  Richard  Roe  heretofore,  to  wit,  on  {stating 
time)  aforesaid,  at  {stating place)  aforesaid,  in  consideration  that  the 
said  John  Doe,  at  the  special  instance  and  request  of  the  said  Richard 
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Roe,  had  caused  to  be  delivered  to  him,  the  said  Richard  Roe,  a  cer- 
tain other  hamper  containing  certain  other  {stating  goods),  to  wit, 
(describing  them),  of  the  said  John  Doe,  of  great  value,  to  wit,  of  the 
value  of  £100,  and  which  last  mentioned  hamper  and  its  contents 
aforesaid  were  then  and  there  intended  to  be  shipped  for  and  on 
account  of  the  said  John  Doe,  to  be  by  him,  the  said  Richard  Roe, 
safely  and  securely  kept  at  and  upon  the  said  wharf  until  the  same 
should  be  so  shipped,  as  aforesaid,  for  a  reasonable  wharfage  and 
reward  to  and  for  the  said  Richard  Roe,  he,  the  said  Richard  Roe, 
undertook  and  promised  the  said  John  Doe  that  he,  the  said  Richard 
Roe,  would  safely  and  securely  keep  the  said  last  mentioned  hamper 
and  its  contents  aforesaid  at  and  upon  the  said  wharf  until  the  same 
should  be  so  shipped  as  last  aforesaid.  And  although  the  said 
Richard  Roe  had  and  received  the  said  last  mentioned  hamper  and 
its  contents  aforesaid  for  the  purpose  last  aforesaid,  yet  the  said 
Richard  Roe,  not  regarding  his  said  promise  and  undertaking,  but 
contriving  to  injure  and  defraud  the  said  John  Doe  in  this  behalf, 
did  not  nor  would  safely  or  securely  keep  the  said  last  mentioned 
hamper  and  its  contents  aforesaid  at  or  upon  the  said  wharf  until 
the  same  was  so  shipped  as  last  aforesaid,  but  on  the  contrary  thereof 
he,  the  said  Richard  Roe,  so  carelessly  and  negligently  conducted 
himself  in  this  behalf,  that  by  and  through  the  mere  carelessness 
and  negligence  of  the  said  Richard  Roe  and  his  servants,  the  said 
last  mentioned  hamper  and  its  contents  aforesaid,  being  of  the  value 
aforesaid,  were  afterwards  and  before  the  same  was  so  shipped  as 
last  aforesaid,  wholly  lost  to  the  said  John  Doe,  to  wit,  at  {stating 
place)  aforesaid. 

And  whereas,  also,  the  said  Richard  Roe,  heretofore,  to  wit,  on 
{stating  time)  aforesaid,  at  {stating place)  aforesaid,  in  consideration 
that  the  S2i\d  John  Doe,  at  the  special  instance  and  request  of  the 
said  Richard  Roe,  had  caused  to  be  delivered  to  him,  the  said  Richard 
Roe,  a  certain  other  hamper,  containing  certain  other  {stating  goods), 
to  wit,  {describing  them),  of  the  said  John  Doe,  of  great  value,  to  wit, 
of  the  value  of  &100,  to  be  by  him,  the  said  Richard  Roe,  safely  and 
securely  kept  for  the  said  John  Doe,  he,  the  said  Richard  Roe,  under- 
took and  promised  the  said  John  Doe  that  he,  the  said  Richard  Roe, 
would  safely  and  securely  keep  the  said  last  mentioned  hamper,  and  its 
contents  aforesaid,  for  the  szXdi  John  Doe,  as  aforesaid.  And  although 
the  said  Richard  Roe  then  and  there  had  and  received  the  said  last 
mentioned  hamper  and  its  contents  aforesaid,  for  the  purpose  last 
aforesaid,  yet  the  said  Richard  Roe,  not  regarding  his  said  promise 
and  undertaking,  but  contriving  to  injure  and  defraud  the  said  John 
Doe  in  this  behalf,  did  not  nor  would  safely  and  securely  keep  the 
said  last  mentioned  hamper  and  its  contents  aforesaid,  but  on  the 
contrary  thereof,  he,  the  said  Richard  Roe,  so  carelessly  and  negli- 
gently conducted  himself  in  that  behalf,  that  by  and  through  the  mere 
carelessness  and  negligence  of  the  said  Richard  Roe  the  said  last  men- 
tioned hamper  and  its  contents  aforesaid,  being  of  the  value  afore- 
said, became  and  were  wholly  lost  to  the  said  John  Doe,  to  wit,  at 
(^stating  place)  aforesaid. 

And  whereas,  also,  the  said  Richard  Roe,  heretofore,  to  wit,  on 
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(stating  time)  aforesaid,  at  {stating place)  aforesaid,  in  consideration 
that  the  said  John  Doe,  at  the  special  instance  and  request  of  the  said 
Richard  Roe  had  caused  to  be  delivered  to  him,  the  said  Richard  Roe, 
a  certain  other  hamper  containing  certain  other  {stating goods),  to  wit, 
{describing  them),  of  the  said  John  Doe,  of  great  value,  to  wit,  of  the 
value  of  £tOO,  to  be  by  him,  the  sdiid  Richard  Roe,  sdiieXy  Q.'^d  securely 
kept  for  the  said  John  Doe,  he,  the  said  Richard  Roe,  undertook  and 
promised  the  said  John  Doe  that  he,  the  said  Richard  Roe,  would 
safely  and  securely  keep  the  said  last  mentioned  hamper  and  its  con- 
tents aforesaid  for  the  said  John  Doe,  as  aforesaid,  and  to  deliver  the 
same  to  him,  the  'isdd  John  Doe,  when  he,  the  said  Richard  Roe,  should 
be  thereto  afterwards  requested.  And  although  the  said  Richard 
Roe  was,  afterwards,  to  wit,  on  {stating  ti?ne),  requested  by  the  said 
John  Doe  to  redeliver  the  said  last  mentioned  hamper  and  its  con- 
tents aforesaid  to  him,  the  said  John  Doe,  to  wit,  at  {stating  place) 
aforesaid,  yet  the  said  Richard  Roe,  not  regarding  his  said  promise 
and  undertaking,  did  not  nor  would  at  the  said  time,  when  he  was  so 
requested  as  aforesaid,  or  at  any  time  afterwards,  redeliver  the 
said  last  mentioned  hamper  and  its  contents  aforesaid,  or  any  part 
thereof,  to  the  said  Johe  Doe,  but  he  so  to  do  hath  hitherto 
wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse,  to 
wit,  at  {stating  place)  aforesaid.  {Add  counts  for  money  had  and 
received,  and  the  account  stated,  if  there  be  any  reason  to  apprehend  that 
the  defendant  may  have  received  the  value  of  the  goods). 

Form  No.  20787. 

(Conn.  Prac.  Act,  p.  188,  No.  330.) 
{Commencement  as  in  Form  No.  5912.) 

1.  On  May  17th,  i879,  the  defendant  was  a  wharfinger  and  carried 
on  his  business  upon  a  wharf  called  Munson's  wharf,  near  the  Thames 
river,  in  Norwich. 

2.  On  said  day  the  plaintiff  delivered  to  the  defendant,  as  such 
wharfinger,  upon  said  wharf,  three  boxes  of  woolen  cloth,  belonging 
to  the  plaintiff,  of  the  value  of  '^00,  to  be  by  the  defendant  safely 
kept  upon  said  wharf,  and  thence  shipped  on  board  a  certain  vessel, 
to  be  carried  therein  from  Norwich  to  New  York,  and  the  defendant 
received  said  goods  for  that  purpose. 

3.  The  defendant,  in  violation  of  his  du^y,  neglected  to  give  said 
goods  reasonable  care,  and  by  reason  of  his  carelessness  and  negli- 
gence said  goods  became  injured  and  deteriorated  in  value. 

The  plaintiff  claims  %100  damages. 
{Conclusion  as  in  Form  No.  5912.) 

b.  Against  One  Who  Falsely  Represented  Himself  to  be  a  Superintend- 
ent of  Wharves,  and  as  Such  Ordered  a  Vessel  to  be  Removed  from 
Plaintiff's  Wharf,  Whereby  Plaintiff  was  Damaged. 

Form  No.  20788. 

(Precedent  in  Gregory  v.  Brooks,  35  Conn.  438.)' 
[{^Commencement  as  in  usual  form. )'\^ 

1.  This  declaration  was  held  to  set  2.  The  matter  to  be  supplied  within 
forth  a  good  cause  of  actioa.  [  ]  will  not  be  found  in  the  reported  case. 
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That  on  the  ^5^ day  of  September,  i866,  the  plaintiff  was  and  has 
ever  since  been  the  owner  and  in  the  possession  of  a  certain  wharf 
situated  in  the  said  city  of  Bridgeport  {describing  ity,  that  on  said  day  a 
certain  brig,  named  the  Brilliant,  of  St.  Johns,  Nova  Scotia,  having 
on  board  a  cargo  oi  four  hutidred  tons  of  coal  for  the  Bridgeport  Gas 
Light  Company,  arrived  in  Bridgeport  harbor,  and  was  brought  and 
moored  to  said  wharf  with  the  consent  of  the  plaintiff  by  the  captain 
for  the  purpose  of  discharging  said  cargo  upon  said  wharf;  that  on 
said  day  the  captain  commenced  to  discharge  said  cargo,  and  on  that 
day  and  on  the  2Jf.th  and  25th  days  of  September,  did  discharge  upon 
said  wharf  about  one-half  oi  said  cargo;  that  on  the  26th  day  of  Sep- 
tember  he  had  his  said  vessel  still  moored  to  said  wharf  with  intent 
to  discharge  the  remainder  of  said  cargo  thereon,  and  to  remain 
moored  there  until  said  cargo  was  fully  discharged,  and  was  then 
and  there,  at  about  the  hour  of  «/;/^  o'clock  of  said  day,  employed  in 
making  such  discharge;  that  the  plaintiff,  as  the  owner  of  the  wharf, 
as  aforesaid,  was  entitled  to  demand  and  receive  for  the  use  of  said 
wharf  from  said  captain  the  sum  of  three  dollars  per  day  for  every 
day  said  brig  should  remain  at  said  wharf,  and  the  sum  of  one  cent 
per  ton  for  every  ton  of  coal  discharged  thereon,  and  said  captain 
was  bound  to  pay  the  same,  and  said  brig  was  holden  for  the  pay- 
ment thereof,  and  said  captain  had  promised,  expected  and  intended, 
and  was  able,  ready  and  willing  to  pay  the  same  to  the  plaintiff;  that 
the  plaintiff  had  made  a  contract  with  said  Gas  Light  Company  to 
carry  said  cargo  of  coal  with  his  horses  and  carts  from  said  wharf  to 
the  gas  works  of  said  company  for  the  sum  of  fifty  cents  per  ton  for 
the  transportation  thereof,  which  said  sum  the  said  company  had 
promised  the  plaintiff  to  pay  to  him,  and  intended  and  were  able 
and  willing  to  pay  to  him  for  such  transportation;  that  the  plaintiff, 
under  his  contract  aforesaid,  had  transported  to  said  gas  works  so 
much  of  said  cargo  as  had  been  discharged  upon  the  wharf  as  afore- 
said, and  on  said  25th  day  of  September,  at  about  the  hour  of  nine 
o'clock  as  aforesaid,  then  and  there,  and  while  said  captain  was 
engaged  in  the  discharge  of  said  cargo  as  aforesaid,  had  his  said 
horses  and  carts  engaged  in  transporting  said  coal  to  said  gas  works, 
and  intended  and  was  prepared  and  desirous  to  transport  the 
remainder  of  said  cargo  as  aforesaid  from  said  wharf  to  said  gas 
works  as  soon  and  as  fast  as  the  same  was  discharged  upon  said 
wharf  from  said  brig;  that  the  use  of  said  wharf  of  the  plaintiff 
by  said  bvig  in  being  moored  thereto,  and  in  the  discharge  of  said 
cargo  thereon,  and  his  said  contract  with  said  company,  and  his 
employment  by  them  as  aforesaid,  had  been,  and  then  and  there  were, 
a  source  of  profit  and  gain  to  him,  to  wit,  the  sum  of  twenty-five  dol- 
lars per  day,  and  but  for  the  acts  and  misconduct  of  the  defendant, 
as  herein  set  forth,  would  have  continued  so  to  be  a  source  of  profit 
and  gain  to  him  for  the  space  of  ten  days  thereafter.  And  the 
plaintiff  says  that  the  defendant,  well  knowing  the  premises,  but 
contriving  and  intending  to  defraud  and  injure  the  plaintiff,  and 
defraud  him  of  his  just  profit  and  gain  from  the  said  use  of  his  said 
wharf,  and  from  his  said  contract  and  employment  as  aforesaid,  at 
said  Bridgeport,  and  within  the  limits  of  said  city,  on  said  25th  day 

1016  Volume  i8. 


20788.  WHARVES  AND  WHARFINGERS.         20788. 

of  September,  at  about  said  hour  of  nine  o'clock  in  the  forenoon  of  said 
day,  with  intent  to  cause  said  captain  to  remove  said  brig  from  said 
wharf,  and  to  prevent  him  from  further  using  said  wharf,  and  from 
discharging  the  remainder  of  said  cargo  upon  the  same,  and  from 
paying  the  plaintiff  anything  for  the  further  use  of  said  wharf  as 
aforesaid,  and  with  intent  to  hinder  and  prevent  the  plaintiff  from 
fulfilling  his  said  contract,  and  from  continuing  his  said  employment, 
and  from  receiving  any  gain  or  profit  therefrom,  or  from  the  said 
use  of  his  said  wharf,  falsely  and  fraudulently  pretended  and  repre- 
sented himself  to  said  captain  to  be  an  harbor-master  for  said  har- 
bor, and  a  superintendent  of  docks  and  wharfs  within  said  city,  and 
as  such  pretended  harbor-master  and  superintendent  then  and  there, 
on  the  day  and  at  the  hour  aforesaid,  made  and  signed  a  certain 
instrument  in  writing  purporting  to  be  an  official  order  from  the 
defendant  as  such  harbor-master  and  superintendent,  in  words  and 
figures  as  follows: 

''Bridgeport,  September  25th,  iS66. 
To  the  captain  or  the  officer  in  command  of  the  brig  Brilliant,  of 
St.  Johns,  N.  S.,  now  lying  at  the  wharf  in  the  harbor  and  city 
of  Bridgeport: 

You  are  hereby  ordered  and  commanded  to  haul  Said  vessel  astern 
and  far  enough  to  permit  the  canal  boat  to  obtain  a  berth  at  the 
elevator  on  the  wharf  oi  Miller  q^  Co.,  on  or  before  eleven  o'clock 
this  day,  under  penalty  of  thirty  dollars  for  neglecting  to  obey. 

John  Brooks,  Harbor-Master  and  Superintendent." 

And  then  and  there,  on  said  day,  at  about  said  hour,  the  defend- 
ant delivered  the  same  to  said  captain  on  board  said  brig,  then 
moored  at  said  wharf  as  aforesaid,  and  then  and  there,  and  with 
intent  as  aforesaid,  falsely  and  fraudulently  pretended  and  repre- 
sented to  said  captain  that  he  then  was  harbor-master  and  superin- 
tendent as  aforesaid,  duly  appointed,  and  had  full  power  and  authority 
to  make  said  order  and  enforce  the  same,  whereas,  in  truth  and  in 
fact,  the  defendant  at  said  time  was  not  such  harbor-master  and 
superintendent,  and  had  no  power  or  authority  to  make  said  order 
or  enforce  the  same,  and  the  defendant,  after  the  making  and  deliv- 
ering of  said  order,  and  after  the  making  of  the  representation  as 
aforesaid  by  the  defendant,  at  about  said  hour  of  eleven  o'clock, 
falsely  and  fraudulently,  with  intent  to  intimidate  said  captain, 
threatened  said  captain  that  he  would  fine  him  thirty  dollars  unless 
he  hauled  said  brig  away  from  her  berth  at  said  wharf  within  two 
minutes,  and  falsely  and  fraudulently,  with  intent  as  aforesaid,  pre- 
tended and  represented  to  said  captain  that  he  had  the  right  and 
power  as  such  officer  to  impose  said  fine  upon  him  and  collect  the 
same  from  him,  whereas  he  neither  was  such  officer  nor  had  he  any 
such  right  or  power;  and  from  said  false  and  fraudulent  pretense  and 
representation  of  the  defendant  said  captain  did  believe  the  defend- 
ant was  such  officer  and  had  such  power  and  authority  as  aforesaid; 
that  said  captain  thereupon,  at  said  hour  of  eleven  o'clock,  in  conse- 
quence of  said  order,  delivered  to  him  as  aforesaid,  and  of  said  pre- 
tenses and  representations  of  the  defendant  and  of  his  belief 
therein,  caused  as  aforesaid,  and  of  the  threats  and  intimidations  of 
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the  defendant  as  aforesaid,  was  induced  and  compelled  to  haul,  and 
did  haul,  his  said  brig  away  from  said  wharf,  contrary  to  his  own 
mind  and  will,  and  contrary  to  the  mind  and  will  of  the  plaintiff, 
and  said  canal  boat  mentioned  in  said  order  then  and  there  by 
direction  of  the  defendant,  claiming  to  be  an  ofificer  as  aforesaid, 
entered  upon  and  occupied  so  much  of  said  wharf  of  the  plaintiff  that 
said  brig  could  not  return  thereto.  Whereby,  and  by  means  of  the 
acts  and  misconduct  of  the  defendant  as  aforesaid,  said  captain  was 
prevented  from  using  said  wharf  by  lying  with  said  brig  thereat  and 
discharging  said  cargo  thereon,  and  the  plaintiff  was  wrongfully  and 
unjustly  deprived  of  his  just  reward  and  gain,  amounting  to  one  hun- 
dred doWSir?,  and  more,  which  he  might  and  otherwise  would  have 
received  for  the  use  of  his  said  wharf,  and  from  his  said  contract 
with  the  said  company,  and  trom  his  said  employment. 
[(Conclusion  as  in  usual  form. ^y- 

e.  By  Municipality  Against  Whapflnger,  to  Reeovep  for  Rent  of  Wharf. 

Form  No.  20789. 
(Precedent  in  District  of  Columbia  v.  Johnson,  i  Mackey  (D.  C.  )  52.)* 

[(^Commencement  as  in  Form  No.  6981^^ 

The  plaintiff  sues  the  defendants  for  that,  at  their  special 
instance  and  request  heretofore,  the  Board  of  Aldermen  and  the 
Board  of  Common  Council  of  the  Corporation  of  Washington,  on  the 
seventh  day  of  December,  i867,  at  the  city  hall  in  said  District  of 
Columbia,  passed  a  special  ordinance,  which  was  duly  approved  by 
the  mayor  of  said  city  on  said  day,  whereby  said  J.  H.  and  E.  K. 
Johnson  were  permitted  and  authorized  to  construct  a  wharf  on  the 
Potomac  river,  at  a  point  between  Twelfth  and  Thirteenth  streets 
west,  and  erect  thereon  such  buildings  as  might  be  necessary 
in  the  fishing  business;  said  wharf  to  be  constructed  pursuant 
to  the  first  section  of  the  act  of  January  8,  183 1,  and  to  be  com- 
pleted within  one  year.  In  consideration  of  which  said  grant,  the 
defendants  were  to  pay  to  the  corporation  of  Washington  the  annual 
rent  of  %1,000  quarterly,  for  a  term  of  ten  years;  said  rent  to  begin 
at  and  from  the  time  of  the  completion  of  said  wharf  and  end  ten 
years  from  the  passage  of  said  act;  said  wharf  to  be  kept  as  required 
by  the  second  section  of  said  act  of  1831. 

And  the  plaintiff  further  says  that  the  defendants  accepted  the 
terms  and  provisions  of  said  act,  entered  upon  the  premises,  erected 
said  wharf  and  buildings,  completing  the  same  February  1,  i86'<?,  and 
have  had  and  enjoyed  the  same  from  that  time  hitherto,  and  thereby 
became  and  were  liable  to  pay  to  said  corporation  of  Washington 
from  the  1st  day  of  February,  1S68,  until  the  1st  day  oi  June,  iS71, 
the  rent  at  the  rate  of  $1,000  per  year,  and  from  said  1st  day  oi  June, 
until  the  commencement  of  this  suit,  said  rent  was  and  is  due  to  the 
plaintiff;  for  all  of  which  rent  the  plaintiff  brings  this  suit,  with  interest, 

1.  The  matter  to  be  supplied  within         2.  This  declaration  was  sufGcient. 
[]  will  not  be  found  in  the  reported  case. 
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from  the  various  dates  at  which  the  same  became  due  under  said  act, 
an  authorized  copy  of  which  is  to  the  court  here  shown. 

And  also  for  the  sum  of  $15,000  for  rent  of  a  wharf  on  the  Potomac 
river,  between  Twelfth  and  Thirteenth  streets  west,  holden  by  the 
defendants  of  the  plaintiff.  Also  for  %15ft00  due  the  corporation 
of  Washington  for  rent  of  wharf. 

[{Conclusion  as  in  Form  No.  69S7.)iY' 

d.  Fop  Wharfage. 

Form  No.  20790. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  59.) 

{Commencing  as  in  Form  No.  202Jfl,  and  continuing  down  to  *)  for 
the  lighterage,  wharfage  and  warehouse  room  of  divers  goods,  wares 
and  merchandise  by  the  said  John  Doe  before  that  time  shipped  and 
landed  in  and  by  certain  lighters  and  other  vessels  of  him,  the  said  John 
Doe,  and  deposited  and  kept  in  and  upon  a  certain  wharf,  and  certain 
warehouses  and  premises  of  the  said  John  Doe,  for  the  said  Richard 
Roe,  and  at  his  special  instance  and  request.  And  being  so  indebted, 
he,  the  said  Richard  Roe,  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  John  Doe  to  pay  him  the  said  last  mentioned  sum  of  money 
when  he,  the  said  Richard  Roe,  should  be  thereunto  afterwards 
requested. 

And  whereas  also,  afterward,  to  wit,  on  the  day  and  year  last  afore- 
said, in  London  aforesaid,  in  the  parish  and  ward  aforesaid,  in  con- 
sideration that  the  said  Johfi  Doe,  at  the  like  special  instance  and 
request  of  the  ^d\A  Richard  Roe,  \\2idL  before  that  time  shipped  and 
landed  divers  other  goods,  etc.,  in  and  by  other  certain  lighters 
and  vessels  of  him,  the  said  John  Doe,  and  had  deposited  and  kept 
the  same  in  and  upon  a  certain  other  wharf  and  certain  other  ware- 
houses and  premises  of  the  sddd  John  Doe,  for  the  said  Richard  Roe, 
he,  the  said  Richard  Roe,  undertook  (concluding  as  in  Form  No.  202^1), 

2.  Plea  of  Reconvention  to  Action  for  Wharfage. 

Form  No.  20791. 

(Precedent  in  Sterrett  v.  Houston,  14  Tex.  154.)^ 

[{Commencement  as  in  Form  No.  1356.) 

{First  plea. )]^ 

And  this  defendant  further  alleges  that  by  an  act  supplementary 
to  an  act  entitled  "An  act  to  incorporate  the  city  of  Houston  and 
other  cities  therein  named,"  approved  on  the  28th  of  January,  1839, 
of  the  Republic  of  Texas,  approved  February  5,  1840,  among  other 
things  it  was  enacted,  that  the  mayor  and  city  council  of  said  city 
have  the  power  to  construct  wharves  on  the  banks  of  the  Buffalo 

1.  The  matter  to  be  supplied  within        2.  This  plea  was  held  sufficient. 
£  ]  will  not  be  found  in  the  reported  case. 
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Bayou  within  the  limits  of  the  corporation  of  said  city,  and  such 
other  improvements  as  may  be  necessary  for  the  better  navigation  of 
said  bayou,  and  for  the  conveneince  of  landing  vessels  and  their  car- 
goes, and  to  lay  contributions  upon  all  such  vessels  and  cargoes  as 
may  land  at  the  said  wharves,  and  to  collect  the  same  to  defray  the 
expenses  thereof;  and  that  by  a  further  act  to  authorize  the  corpo- 
ration of  the  city  of  Houston  to  remove  obstructions  in  the  Buffalo 
Bayou  interfering  with  the  navigation  thereof,  passed  by  the  Con- 
gress of  the  Republic  of  Texas,  and  approved  29th  of  January, 
1842;  it  is  among  other  things  enacted  that  the  corporation  of  the 
city  of  Houston  is  given  full  power  and  authority  to  take  such  steps 
to  preserve  and  improve  the  navigation  of  the  said  Buffalo  Bayou, 
above  the  town  of  Harrisburg,  as  they  may  think  proper,  and  for 
that  purpose  they  are  authorized  to  levy  and  collect  a  tax  on  all 
steamboats  and  other  crafts  running  said  bayou,  for  the  purpose  of 
improving  the  navigation  thereof.  And  this  defendant  alleges  that 
said  corporation  accepted  of  said  acts  with  the  rights,  powers  and 
privileges  thereby  conferred  and  the  duties  thereby  imposed,  and 
acting  under  said  acts  has  been  levying  and  collecting  taxes  and  con- 
tributions upon  vessels  and  steamboats  running  said  bayou  and  land- 
ing at  the  wharves  of  said  city,  whereby  said  city  became  liable  and 
were  bound  by  law  to  take  the  necessary  steps  to  preserve  and  improve 
the  navigation  of  the  said  Buffalo  Bayou  above  the  town  of  Harris- 
burg. And  your  petitioner  alleges  that  said  Buffalo  Bayou  was  at  the 
time  of  the  passage  of  said  acts  and  still  is  a  navigable  stream,  and 
the  only  source  of  water  communication  between  the  city  of  Houston 
and  Galveston  bay,  which,  before  the  passage  of  said  acts,  was,  a  long 
time  had  been,  and  still  is  the  right  of  all  persons,  with  their  boats 
and  other  property,  to  pass  up  and  down.  And  this  defendant  alleges 
that  said  corporation  has  levied  and  collected  annually,  since  the  pas- 
sage of  said  acts,  upon  cargoes,  steamboats  and  other  vessels  land- 
ing at  said  wharf,  a  wharfage  tax  amounting  to  the  sum  of  twelve 
thousand  doWdiVS  per  annum,  which  said  sums  of  money  were  sufficient 
to  have  greatly  improved  the  navigation  of  said  Buffalo  Bayou  above 
the  town  of  Harrisburg,  and  to  have  placed  and  kept  said  bayou 
clear  of  all  obstructions  and  in  good  navigable  condition;  and  this 
defendant  alleges  that  said  corporation  was  bound  in  law  and  duty 
to  have  laid  out  and  expended  said  money  for  said  purposes.  But 
this  defendant  alleges  that  said  corporation  is  nowise  ignorant  of  the 
premises,  but,  unmindful  of  its  duty  in  this  behalf,  has,  for  a  long 
time  heretofore,  to  wit,  for  the  term  oifive  years,  omitted  and  neglected 
to  preserve  and  improve  the  navigation  of  the  said  bayou  above  the 
town  of  Harrisburg.,  but  has  unlawfully  expended  said  sums  of  money 
received  as  wharfage  tax  for  other  purposes,  and  permitted  said 
bayou  to  become  and  remain  obstructed,  choked  and  filled  up  with 
logs,  trees  and  other  substances,  and  greatly  obstructed  by  over- 
hanging trees  and  limbs  and  projecting  stumps  upon  the  banks  of 
said  bayou,  so  that  said  bayou  was  rendered  and  is  now  almost  impass- 
able between  the  towns  of  Houston  and  Harrisburg,  whereby  this 
defendant  has  been  greatly  damaged  and  injured  and  put  to  great 
cost,  expense  and  trouble  in  endeavoring  to  navigate  said  bayou  with 
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his  steamboat,  the  Neptune,  from  the  2d  day  of  February  to  the  21st 
of  April,  i853.  That  on  account  of  said  obstructions  in  and  about 
said  bayou,  above  the  town  of  Harrisburg,  at  the  time  aforesaid,  this 
defendant  has  been  damaged  in  the  sum  of  three  hundred  and  twenty- 
two  25-100  dollars,  by  his  said  steamboat  being  broken  and  torn  to 
pieces  by  said  obstructions  being  so  permitted  by  said  corporation 
to  remain  in  said  bayou,  and  immediately  upon  the  banks  thereof, 
and  by  being  delayed  and  detained  by  said  obstructions;  a  bill  and 
account  of  which  damages,  together  with  the  dates  at  which  the  same 
occurred,  is  hereunto  annexed,  and  prayed  to  be  taken  as  a  part  of 
this  answer.  Defendant  says  that  his  said  boat  was  of  dimensions 
suitable  and  well  adapted  to  the  navigation  of  said  bayou,  and  that 
this  defendant  at  all  times  used  and  exercised  due  and  proper  dili- 
gence, prudence  and  precaution  to  avoid  all  such  accidents;  that 
notwithstanding  said  prudence  and  precaution  used  on  the  part  of 
this  defendant,  said  damages  specified  in  the  bill  annexed  occurred, 
and  wholly  without  any  negligence  on  the  part  of  this  defendant, 
but  that  said  damages  were  occasioned  by  the  neglect  of  plaintiffs 
to  preserve  and  improve  the  navigation  of  said  bayou  as  they  were 
bound  by  law  to  do.  Wherefore  defendant  pleads  said  damages  in 
recomptment  and  reconvention,  and  prays  judgment  against  the 
plaintiffs  for  said  damages,  and  all  costs  of  this  defendant  unlawfully 
sustained,  and  such  other  aid  and  relief  as  he  may  be  in  law  and 
equity  entitled  to. 

[(^Conclusion  as  in  Form  No.  1356. yy- 

II.  INDICTMENT  FOR  CHARGING  LARGER  FEE  THAN  THE  LAW 
ALLOWED  FOR  USE  OF  WHARF. 

Form  No.  20792.  , 

(Precedent  in  State  v.  Young,  30  S.  Car.  399.)'^ 

The  State  of  South  Carolina. 

At  a  court  of  General  Sessions  begun  and  holden  in  and  for  the 
county  of  Charleston,  in  the  state  of  South  Carolina,  at  Charleston,  in  the 
county  and  state  aforesaid,  on  tho.  fourth  Monday  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-eight,  the  jurors 
of  and  for  the  county  aforesaid,  in  the  state  aforesaid,  upon  their 
oath  present:  That  Thomas  Young,  late  of  the  county  aforesaid,  on 
the  fifteenth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-seven,  and  on  divers  other  days  both  before 
and  since  that  day  and  up  to  the  taking  of  this  inquisition,  with  force 
and  arms  at  Charleston,  in  the  county  and  state  aforesaid,  did  wil- 
fully, unlawfully  and  injuriously  impose,  demand  and  receive  in  his 
character  as  wharf  owner  and  wharfinger,  on,  of,  and  from  persons, 
owners  of  certain  merchandise  and  commodities,  known  as  bales  of 
cotton,  and  doing  business  as  merchants  in  and  about  the  said  city 
of  Charleston,  a  charge  of  ^/^/i/ cents  wharfage  for  each  bale  of  cotton 

1.  The  matter  to  be  supplied  within  2.  This  indictment  was  held  suf- 
£]  will  not  be  found  in  the  reported  case,     ficient. 
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shipped  at  certain  wharves,  known  respectively  as  Vanderhorsf s 
wharf,  Commercial  wharves  and  Southern  wharf,  for  the  use  of  said 
wharves  which  are  erected  on  the  shores  of  the  harbor  and  port  of 
Charleston^  and  doth  still  continue  so  to  impose,  demand  and  receive 
the  said  sum  of  eight  cents  wharfage  for  each  bale  of  cotton  so 
shipped  at  the  said  wharves,  and  either  of  them,  to  the  common 
nuisance  of  the  good  citizens  of  the  said  state,  to  the  injury  of  said 
port,  and  to  the  evil  example  of  all  others  in  like  manner  offending, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same  state  aforesaid. 

And  the  jury  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  Thomas  Young,  on  the  fifteenth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-seven^ 
and  on  divers  other  days,  both  before  and  after  that  day,  and  up  to 
the  taking  of  this  inquisition,  with  force  and  arms,  at  Charleston,  in 
the  county  and  state  aforesaid,  did  wilfully,  unlawfully  and  injuriously 
impose,  demand  and  receive  in  his  character  as  wharf  owner  and 
wharfinger,  on,  of,  and  from  persons,  owners  of  certain  merchandise 
and  commodities,  known  as  bales  of  cotton,  and  doing  business  as 
merchants  in  and  about  the  said  city  of  Charleston,  a  charge  of  eight 
cents  layage  for  each  bale  of  cotton  shipped  at  certain  wharves, 
known  respectively  as  Vanderhorsfs  wharves.  Commercial  wharves 
and  Southern  wharf,  for  the  use  of  said  wharves  erected  on  the 
shores  of  the  harbor  and  port  of  Charleston,  and  still  doth  continue 
so  to  impose,  demand  and  receive  the  said  sum  of  eight  cents  layage 
for  each  bale  of  cotton  so  shipped  at  the  said  wharves,  and  either  of 
them,  to  the  common  nuisance  of  the  good  citizens  of  the  said  state, 
to'injury  of  the  said  port,  and  to  the  evil  example  of  all  others  in  like 
manner  offending,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  same  state 
aforesaid. 

[(^Signature  and  indorsements  as  in  Form  No.  10718.y\^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case» 
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I.  Construction  of  wills,  1023. 

1.   Bill,  Complaint  or  Petition  to  Construe  Will^  1023/ 
8.   Order  to  Show  Cause,  1037. 
3.   Decree  or  Judgment  Construing  Will,  1038. 
II.  ESTABLISHMENT  OF  LOST  OR  DESTROYED  WILL,  1041. 

CROSS-REFERENCES, 

For  Forms  in  Proceedings  relating  to  Probate  and  Contest  of  Wills,  see 
the  title  PROBATE  AND  ADMINISTRATION,  vol.  14, 
p.  238. 

I.  Construction  of  Wills. 
1.  Bill,  Complaint  or  Petition  to  Construe  Will.^ 


1.  Requisites  of  Bill,  Complaint  or  Peti- 
tion, Generally.  —  For  the  formal  parts 
of  a  bill,  complaint  or  petition  in  a  par- 
ticular jurisdiction  see  the  titles  BiL.s 
IN  Equity,  vol.  3,  p.  417;  Complaints, 
vol.  4,  p.  1019. 

The  bill  or  complaint  must  set  out 
all  the  facts  material  for  a  decision  on 
the  rights  and  liabilities  of  the  parties 
interested.  Brooks  v.  Everett,  13  Allen 
(Mass.)  457;  Perkins  v.  Caldwell,  77  N. 
Car.  433. 

The  usual  practice  is  to  set  forth  the 
will,  allege  that  a  doubt  has  arisen  as 
to  its  true  construction  and  that  its  in- 
terpretation is  necessary  to  enable  the 
plaintiff  to  perform  his  duties  or  enjoy 
his  rights,  set  forth  the  questions  neces- 
sary to  be  determined,  and  pray  for  a 
construction  of  the  will  and  for  such 
further  relief  as  may  be  just.  Carroll 
V.  Richardson,  87  Ala.  605;  Williams  f, 
Williams,  73  Cal.  99;  Earth  v.  Richter, 
12  Colo.  App.  365;  Hollister  v  Shaw, 
46  Conn.  248;  Wintermute  v.  Heinly, 
81  Iowa  169;  Loring  v.  Thorndike,  5 
Allen  (Mass.)  257;  Russell  v.  Eubanks, 
84  Mo.  83;  Drake  v.  Drake,  41  Hun 
(N.  Y.)  366;  Bullock  V.  Bullock,  2  Dev. 
Eq.  (17  N.  Car.)  307:  Davis  v.  Hutch- 
ings,  8  Ohio  Cir.  Dec.  52;  Merrick  v. 
Merrick,  37  Ohio  St.  126;  Goddard  v. 
Brown,  12  R.  I.  31. 

That    testator  left  property   must   be 


shown.  Walrath  v.  Handy,  (Supreme 
Ct.  Spec.  T.)  24  How.  Pr.  (NT.  Y.)  353. 

Description  of  property  should  be  given. 
Woods  V.  Fuller,  6i  Md.  457;  Walrath 
V.  Handy,  (Supreme  Ct.  Spec.  T.)  24 
How.  Pr.  (N.  Y.)  353;  Rothgeb  v. 
Mauck,  35  Ohio  St.  503. 

State  of  testator's  property,  his  family 
and  the  like  should  be  shown,  that  the 
court  may  be  able  to  get  at  the  tes- 
tator's intention.  Ingraham  v.  Ingra- 
ham,  169  111.  432. 

That  personal  representative  has  prop- 
erty in  his  hands  on  which  the  will  can 
take  effect  must  be  shown.  Rothgeb 
V.  Mauck,  35  Ohio  St.  503. 

Existence  of  Tmst.  —  Where  the  ex- 
istence of  a  trust  is  necessary  to  give 
jurisdiction  to  a  court,  the  facts  show- 
ing the  trust  must  be  alleged.  Bailey 
V.  Briggs,  56  N.  Y.  407;  Edgar  v. 
Edgar,  26  Oregon  65.  And  see  Collins 
V.  Collins.  19  Ohio  St.  468. 

Plaintiff's  interest  in  controversy  must 
be  shown.  Roosevelt  v.  Roosevelt, 
(Supreme  Ct.  Gen.  T.)  4  N.  Y.  Supp. 
901;  Thompson  v.  Remsen,  (Supreme 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  279. 

Necessity  for  Constraction.  —  The  bill 
of  complaint  must  contain  facts  which 
show  a  present  necessity  for  the  con- 
struction of  the  will.  Stoff  v.  McGinn, 
178  111.  46;  First  Baptist  Church  v. 
Robberson,  71  Mo.  326;  Thompson  v. 
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Form  No.  20793.' 

(Conn.  Prac.  Act,  p.  i88,  No.  331.) 

(^Commencement  as  in  Form  No.  5912. ) 

1.  Susan  Trowbridge,  late  of  Ne^v  Haven,  died  on  September  6th, 
1S68,  seised  and  possessed  of  a  considerable  estate,  both  real  and 
personal. 

2.  On  January  17th,  iS65,  she  made  and  executed  a  will  dated  on 
said  day,  which  will  was  in  due  form  of  law  to  pass  both  real  and 
personal  estate,  and  of  which  Exhibit  "^,"  hereto  annexed,  is  a  copy. 

3.  After  her  decease,  said  will  was  duly  presented  for  probate  to 
the  Court  0/  Probate  for  the  District  of  New  Haven,  and  was  on 
September  10th,  1868,  admitted  to  probate  as  a  will  of  real  and  per- 
sonal estate,  and  was  duly  recorded  in  the  records  of  said  court. 

4.  The  plaintiff,  being  the  sole  executor  and  trustee  named  in  said 
will,  duly  qualified  as  such,  to  the  acceptance  of  said  Court  of  Probate, 
and  was,  and  is  now,  the  only  acting  executor  of  said  will  and  trustee 
thereunder. 

5.  The  plaintiff,  as  executor  under  said  will,  has  paid  all  lawful 
claims  against  the  estate  of  the  testatrix,  and  all  legacies  provided 
for  by  said  will,  and  has  duly  rendered  his  administration  account  of 
all  his  proceedings  in  the  settlement  of  said  estate  to  said  Probate 
Court,  which  account  has  been  accepted  and  approved  by  said  court. 

6.  After  the  payment  of  the  lawful  claims  against  the  estate  of 
said  testatrix,  and  of  the  legacies  given  by  said  will,  and  the 
expenses  of  the  settlement  of  the  estate,  there  remained  in  the 
hands  of  the  plaintiff  no  residuary  estate  whatsoever  applicable  to 
the  purpose  of  the  trust  provided  for  in  the  sixteenth  section  of  said 
will,  except  the  two  tracts  or  parcels  of  land,  with  the  buildings 
thereof,  in  the  sixteenth  section  of  said  will  specifically  described, 
which  are  of  the  value  of  not  less  than  %20,000. 

7.  No  church  edifice  or  meeting-house  has  been  erected  upon 
either  of  the  tracts  of  land  in  the  sixteenth  section  of  said  will  set 
apart  for  that  purpose,  nor  has  any  application  ever  been  made  to 
the  plaintiff  for  the  occupation  or  use  of  said  premises  for  the  erec- 
tion of  such  church  edifice  or  meeting-house,  nor  have  any  steps,  so 
far  as  he  can  learn,  ever  been  taken  by  any  person  or  persons,  society 
or  ecclesiastical  organization,  for  the  purpose  of  availing  themselves 
of  the  provisions  of  the  trust  by  said  sixteenth  section  intended  to  be 
created. 

8.  By  reason  of  the  failure  of  the  residuary  estate  contemplated 
by  the  sixtieth  section,  the  plaintiff  is  without  funds,  or  the  means  of 
raising  them,  to  keep  the  house  in  said  sixteenth  section  mentioned 

Remsen,    (Supreme    Ct.    Spec.    T.)   27  derstanding  of  the  questions  submitted 

Misc.  (N.  Y.)  279;  Roosevelt  v.  Roose-  to  the  court  must  be  set  forth.     Graham 

velt,   (Supreme   Ct.   Gen.  T.)  4   N.   Y.  v.  Allison,  24   Mo.   App.   516;   Putnam 

Supp.    901;    Thornton    v.    Zea,    (Tex.  v.  Collamore,  109  Mass.  509. 
Civ.    App.    1897)   39  S.  W.    Rep.   595;        Probate  of  Will.  — That  the  will  has 

Blair  v.  Johnson,  64  Vt.  598;  Rexroad  been    admitted    to    probate    must    be 

V.  Wells,  13  W.  Va.  812.  stated.     Bijur  v.  Bijur,   (Supreme  Ct. 

Setting  Out  Will.  — All  parts  of  the  Gen.  T.)  9  N.  Y.  St.  Rep.  46.- 
will  which   are    necessary   for  an   un-        1.  See,  generally,  j-«/ra,  note  i,  p.  1023, 
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properly  insured,  or  to  make  the  repairs  upon  said  house  necessary 
to  keep  it  in  proper  and  tenantable  condition,  or  to  pay  the  taxes 
lawfully  assessed  against  the  premises,  or  assessments  properly  laid 
thereon  for  local  and  municipal  purposes,  and  the  taxes  already 
■assessed  against  said  premises  have  remained  unpaid  for  a  series  of 
years  and  now  amount  to  '^1,285,  bearing  interest  at  the  rate  of  12 
per  cent,  per  annum,  as  provided  by  law  in  the  case  of  delinquent 
taxes  assessed  upon  property  within  the  city  of  New  Haven. 

9.  Betsey  Howell  and  Sally  Ifmvell,  named  in  said  sixteenth  section, 
have  both  deceased  since  the  death  of  the  said  testatrix,  and  their 
interest  under  the  provisions  of  the  will  has  ceased. 

10.  The  following  named  persons  claim  to  have  some  interest  in 
-or  title  to  the  premises  described  in  said  sixteenth  section,  as  next  of 
kin  and  heirs  at  law  of  the  testatrix,  to  wit:  (^naming  them~). 

11.  Various  questions  have  arisen,  and  various  claims  have  been 
made  by  the  different  persons  hereinbefore  named,  relative  to  the 
construction,  validity  and  legal  effect  of  certain  of  the  provisions, 
devises  and  trusts  contained  in  said  will,  among  which  are  the  fol- 
lowing: 

I  St.  Whether  any  legal  effect  can  be  given  to  any  part  of  the  six- 
teenth section  of  said  will,  and  if  so,  what;  and  whether  all  or  any 
of  said  section  is  or  is  not  void;  and  whether  any  portion  of  the 
scheme  contemplated  by  said  section  can  be  made  legally  operative  ? 

2d.  Whether  the  trust,  made  or  which  it  was  attempted  to  make  in 
said  section,  is  valid,  legal  and  operative,  and  capable  of  being  car- 
ried out  in  any  legal  manner;  and  if  so,  how;  and  whether  the  trust 
estate  thereby  created,  or  which  it  was  attempted  to  create,  is  now 
a  valid  and  subsisting  estate;  and  whether  the  provision  for  accumu- 
lation therein  contained  is  a  legal  and  valid  provision;  and  if  not, 
whether  the  other  provisions  of  said  section  are  thereby  rendered 
inoperative  and  void  ? 

3d.  Whether  the  provisions  of  said  section  suspend  the  power  of 
alienation  for  more  than  two  lives,  either  actually  or  by  possibility; 
and  whether  if  said  power  of  alienation  be  suspended  for  more  than 
two  lives,  the  trust,  which  it  was  sought  to  create,  is  thereby  rendered 
inoperative  and  void  ? 

4th.  Whether  the  trust,  which  it  was  sought  to  create  by  said  sec- 
tion, is  or  is  not  void  for  uncertainty,  indefiniteness  and  a  failure  of 
the  object  of  the  testatrix's  bounty? 

5th.  In  the  event  of  said  trust  being  adjudged  to  be  inoperative  or 
invalid,  or  to  have  failed,  then,  to  whom  and  in  what  proportions, 
and  in  what  manner,  the  tracts  of  land  in  said  section  mentioned  are 
to  be  conveyed,  or  whether  such  tracts  or  either  of  them  revert  or 
■of  right  and  in  law  belong  to  the  heirs  at  law  of  the  testatrix,  and 
who  such  heirs  are? 

6th.  Whether  any  of  the  provisions,  devises,  trusts  and  powers 
granted,  created,  or  which  it  was  sought  or  intended  to  grant  or  create 
by  said  action,  are  ineffectual,  or  void,  or  have  failed;  and  in  what 
proportion  and  to  whom  such  parts  of  the  estate  granted  by  any  of 
the  provisions  of  said  section,  which  are  adjudged  to  be  inoperative 
<^if  any  there  be),  go  and  of  right  belong? 
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12.  The  plaintiff  is  ready  and  willing  to  convey  said  estate  as  the 
same  shall  appear  of  right  to  belong,  but  he  is  in  doubt  as  to  said 
several  questions,  and  as  to  the  true  construction  of  the  clauses  and. 
paragraphs  of  said  will  to  which  said  questions  relate,  and  by  reason 
of  the  conflicting  claims  of  the  various  parties  in  interest,  and  of  the 
uncertainty  and  ambiguity  of  the  various  clauses  of  said  will,  he  is 
exposed  to  sundry  suits  by  said  claimants,  and  to  loss  and  damage 
therefrom. 

13.  The  plaintiff  is  advised  by  counsel  that  he  cannot,  with  safety 
to  himself,  and  the  rights  and  interests  of  others,  proceed  in  the  exe- 
cution of  said  will,  and  of  the  trust  created,  or  which  it  was  attempted 
to  create  by  the  sixteenth  section  thereof,  without  the  advice  and  pro- 
tection of  this  court,  in  giving  a  construction  to  the  several  clauses 
and  provisions  of  said  will,  in  respect  to  which  have  arisen  said  vari- 
ous claims  and  questions. 

The  plaintiff  claims: 

1.  An  adjudication  as  to  the  several  matters  in  respect  to  which  said 
questions  and  doubts  have  arisen,  and  a  decree  settling  the  con- 
struction of  said  will,  and  directing  the  plaintiff  in  what  manner  he 
shall  carry  its  trusts  into  execution,  so  as  to  enable  him  to  execute 
said  trusts  properly  and  with  safety  to  himself. 

2.  That  said  heirs  at  law  and  next  of  kin  of  Susan  Trowbridge  may 
be  cited  in,  and  ordered  to  set  forth  their  said  several  claims  and 
demands,  and  to  submit  the  same  to  the  decision  of  this  court. 

3.  That  the  sums  to  be  allowed  out  of  said  estate  to  the  several 
parties  hereto,  for  their  expenses  and  counsel  fees,  may  be  fixed  by 
the  court. 

{Conclusion  as  in  Form  No.  6912.') 

Form  No.  20794.' 

J^athan  Hale,  administrator  cum  testamento  "| 

annexo  of  John  Doe,  deceased,  1  In  Chancery, 

against  |  Kent  County,  ss. 

David  Mudgett  and  James  Kir  by.  J 

To  the  Chancellor  of  the  State  ol  Delaware: 

Humbly  complaining,  showeth  unto  your  honor,  Nathan  Hale,  of 
Kent  county  and  state  of  Delaware,  administrator  cum  testamento 
annexo  oi  John  Doe,  deceased,  as  follows: 

I.  That  the  ssixd  John  Doe,  residing  at  Dover,  in  Kent  county  and 
state  of  Delaware,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  dated  the  twentieth  day  oijune,  a.  d.  i2,98,  and 
subsequently  died  there,  to  wit,  on  the  twenty-fifth  day  oi  June,  a.  d. 
1^98,  and  by  the  said  will  did  appoint  Charles  Brown,  oi  Kent  county 
and  state  oi  Delazvare,  to  be  his  executor.  That  the  said  last  will 
and  testament  was  duly  proved  and  allowed  by  and  before  Calvin 
Clark,  register  of  wills  in  and  for  Kent  county  aforesaid,  a  certified 
copy  whereof  is  hereunto  annexed,  and  which  your  orator  exhibits 
as  part  of  this  his  bill  of  complaint.  That  the  said  Chartes  Brown 
did  renounce  the  said  office  of  executor,  and  did  refuse  to  take  upon 

1.  See,  generally,  supra,  note  i,  p.  1023. 
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himself  the  execution  thereof,  and  letters  of  administration  with  the 
will  annexed  were  duly  granted  by  the  said  register  to  your  orator, 
who  gave  bond  and  entered  upon  the  duties  of  said  office. 

2.  That  the  said  testator  did,  in  his  said  will,  (^Here  set  out  the  por- 
tion of  the  will  as  to  which  the  administrator  is  in  doubt.  If  there  is 
doubt  about  both  the  devises  of  the  real  estate  and  also  the  personal  prop- 
erty^ set  the  portions  of  the  will  out  as  to  the  real  estate  first,  and  then  as 
to  the  personal  estate  In  a  succeeding  paragraph'). 

3,  Your  orator  represents  to  your  honor  that  having  taken  upon 
himself  the  execution  of  the  said  will,  he  is  desirous  faithfully  to 
perform  his  duty  in  relation  thereto,  but  your  orator  is  unable  to 
determine  with  regard  to  several  matters  arising  upon  the  said  will, 
what  course  he  ought  to  pursue  in  order  to  execute  the  same.  (^Here 
show  specifically  all  that  is  necessary  to  inform  the  court  ho7v  the  doubt 
has  arisen  as  to  the  meaning  of  the  provisions  of  the  will  before  set  forth). 

Your  orator,  under  these  circumstances,  prays  the  advice  and 
direction  of  the  court  in  the  discharge  of  his  duty  in  execution  of 
the  said  will  as  to  (^Here  set  out  the  points  as  to  which  the  orator  desires 
instructions). 

The  complainant  prays  as  follows: 

(i)  That  the  complainant  may  be  fully  instructed  and  directed  as 
to  his  duties  under  said  will  and  as  to  the  manner  of  their  execution. 

(2)  That  the  complainant  may  have  such  further  and  other  relief 
as  the  nature  of  the  case  may  require. 

(3)  That  a  subpoena  may  issue  for  the  said  David  Mudgett  and 
James  Kirby,  the  defendants  in  this  cause. 

Jeremiah  Mason,  Solicitor  and  Counsel  for  Plaintiff. 

Form  No.  20795.* 

Commonwealth  of  Massachusetts. 
Middlesex,  ss.  In  Equity  —  Supreme  Judicial  Conrt. 

Fannie  E.  Woods,  of  Groton,  in  said  county  of  Middlesex,  executrix 
of  the  last  will  and  testament  of  John  M.  E.  Gilson,  late  of  said 
Groton,  deceased,  plaintiff,  vs. 

John  E.  Gilson  and  F.  Earland  Gilson,  both  of  said  Groton;  Mary 
E.  Sears,  wife  of  Philander  Sears,  and  said  Philatider  Sears,  both  of 
Worcester,  in  our  county  of  Worcester;  Lucy  E.  Hynes,  wife  oi  John 
Hynes,  and  said  John  Hynes,  both  of  Harvard,  in  our  said  county  of 
Worcester;  William  M.  Gilson  of  Washington,  in  the  District  of 
Columbia;  George  H.  Gilson  of  the  city,  county  and  state  of  Neiv 
York;  Lilla  A.  Leach^  wife  of  Valette  Leach,  and  said  Valette  Leach, 
both  of  Worcester,  in  our  said  county  of  Worcester;  Kirk E.  Gilson,  of 
Keene,  in  the  state  of  New  Hampshire;  Chester  Allen  and  Hanson  W. 
Allen,  both  of  Lo7uell,  in  our  said  Qounty  of  Middlesex,  as  they  are 
executors  of  the  last  will  and  testament  of  Elizabeth  A.  Gilson,  late  of 
said  Groton,  deceased ;  Lillian  Drake,  wife  of  Willie  Drake,  and  said 
Willie  Drake,  both  of  Fitchburg,  in  our  said  county  of  Worcester,  and 
Alden  Drake,  Archibald  Drake,  Ethel  Drake,  Delmar  Drake  and  Selma 

1.  See,  generally,  supra,  note  i,  p.  This  fom  was  copied  from  the  original 
1023.  papers  in  the  case. 

1027  Volume  18. 


20795.  WILLS.  20795. 

Drake,  all  children  of  said  Lillian  Drake  and  infants  under  the  age  of 
twenty-one  years,  defendants. 

Bill  of  Complaint. 

Said  John  M.  E.  Gilson  died  on  the  28th  day  or  April,  a.  d.  i?>98, 
leaving  a  will  bearing  date  iho.  fifth  day  of  February,  a.  d.  iW5,  which 
will  was  duly  proved  and  allowed  in  the  Probate  Court  for  said  county 
of  Middlesex,  on  the  seventh  day  oi  June,  a.  d.  iWS,  a  copy  whereof 
is  annexed  to  the  original  bill  and  marked  Exhibit  "yi,"  that  in  and 
by  the  terms  of  said  will  the  testator  appointed  the  plaintiff  executrix 
in  the  following  terms:  "I  do  hereby  nominate  and  appoint  my 
^2iVig\\t&v  Fanny  E.  Woods  to  be  executor  of  this  my  last,  will  and 
testament,  and  to  hold  in  trust  the  amounts  mentioned  .in  ofie  and 
two  of  this  will  for  the  benefit  of  my  wife  and  daughter  Lillian  Drake, 
and  I  authorize  and  empower  her  to  sell  and  convey  all  my  real 
estate." 

And  the  plaintiff  was  on  said  seve?tth  day  oi  June,  a.  d.  i2>98, 
appointed  executrix  of  said  will  by  said  Probate  Court,  and  has  duly 
qualified  therefor;  that  said  deceased  left  at  the  time  of  his  death,  as 
his  only  heirs  at  law  and  next  of  kin  the  persons  whose  names  and 
relationship  are  as  follows:  Lillian  Drake,  Mary  E.  Sears,  Lucy  E. 
Hynes,  Fannie  E.  Woods,  John  E.  Gilson,  F.  Earland  Gilson,  William 
M.  Gilson  and  George  H.  Gilson,  all  children  of  the  testator. 

The  widow,  Elizabeth  A.  Gilson,  wife  of  the  said  John  M.  E.  Gilson, 
survived  him,  and  died  August  9th,  a.  d.  x2>98,  leaving  a  will  which 
has  been  duly  probated  and  allowed  by  the  Probate  Court  for  said 
county  of  Middlesex;  that  said  Chester  Allen  and  Hanso7i  W.  Allen, 
herein  named  as  defendants,  were  named  therein  as  executors  of  the 
said  Elizabeth  A.  Gilson,  and  were  duly  appointed  and  qualified  as 
such. 

That  the  only  children  of  the  testator's  said  son,  John  E.  Gilson, 
are  said  Lilla  A,  Leach  and  Kirk  Gilson. 

That  the  only  children  of  the  testator's  daughter  J^illian  Drake  are 
Alden,  Archibald,  Ethel,  Delniar  and  Selma  Drake,  herein  named  as 
defendants. 

That  the  testator,  in  and  by  \.\it,  first  clause  of  his  will,  provided  as 
follows:  "I  give  and  bequeath  to  my  beloved  wife,  Elizabeth  A. 
Gilson,  the  interest  at  four  per  cent,  of  two  thousand  dollars  during 
her  natural  life,  at  her  decease  to  be  paid  to  my  daughter  Fannie  E. 
Woods;''  that  the  plaintiff  has  never  paid  said  Elizabeth  A.  Gilson  afty 
sum  of  money  whatever  on  account  of  the  bequest  in  said  clause  one 
during  her  lifetime,  nor  to  any  person  or  persons  on  her  account 
since  her  said  death. 

That  the  testator,  in  and  by  the  second  clause  of  his  will,  provided 
as  follows:  "  I  give  and  bequeath  to  my  daughter  Lillian  Drake,  wife 
of  Willie  Drake,  of  Fitchburg,  the  interest  at  five  per  cent,  of  two 
thousand  dollars  during  her  natural  life,  also  one  thousand  dollars  to  be 
paid  to  her  as  her  necessities  may  demand,  at  her  decease  said 
amount  to  be  equally  divided  among  her  children  then  living;"  that 
since  the  death  of  the  testator  and  the  probate  of  this  will  this  plain- 
tiff has  paid  to  said  Lillian  Drake  the  interest  of  two  thousand  do\\a.rs 
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at  the  rate  oi  five  per  centum  per  annum  in  quarterly  payments  of 
twenty-five  ($^-5)  dollars  each;  and  the  amount  so  paid  to  said  Lillian 
at  the  date  hereof  is  one  hundred  twenty-five  {%125)  dollars;  that  the 
age  of  the  said  Lillian  at  the  date  of  filing  this  bill  of  complaint  is 
forty-five  (^^o)  years. 

That  the  testator,  in  and  by  the  t/iird  clause  of  his  will,  provided 
as  follows:  "I  give  and  bequeath  to  my  daughter  Mary  £.  Sears, 
wife  of  Philander  Sears,  a  mortgage  and  note  on  my  Fletcher  Farm 
for  twenty-five  hundrec  dollars;  "  that  the  testator  at  the  time  of  his 
death  and  for  many  years  prior  thereto  was  seised  in  fee  of  a  certain 
farm  known  as  the  Fletcher  Farm,  situate  in  said  Groton,  the  value 
of  which,  according  to  the  inventory  on  file  in  said  Probate  Court, 
is  the  sum  of  three  thousand  two  hundred  (^,200)  dollars;  that  on  the 
thirtieth  day  oi  June,  A.  D.  \W0,  the  testator  made  and  executed  a 
mortgage  and  note  for  two  thousand  and  five  hundred  (^,500)  dollars 
on  said  Fletcher  Farm,  a  copy  of  which  mortgage  is  annexed  to  the 
original  bill  and  marked  Exhibit  "^,"  and  a  copy  of  said  note  being 
thereto  annexed  and  marked  Exhibit  "  C; "  that  at  the  time  said 
mortgage  and  note  were  executed  they  were  left  in  the  possession  of 
the  justice  of  the  peace  who  drew  them;  that  after  the  execution  of 
said  note  and  mortgage  and  prior  to  the  death  of  the  testator 
he  visited  the  justice  who  had  custody  of  said  note  and  mortgage 
and  caused  to  be  written  upon  the  mortgage  note  the  words  printed 
in  italics  in  said  copy,  to  wit:  *' No  interest  to  be  paid  until  after 
my  decease;"  that  after  the  decease  of  testator  said  note  and  mort- 
gage were  found  in  the  possession  of  the  justice  who  drew  them  and 
came  into  the  possession  of  the  plaintiff  as  such  executrix;  that  on 
the  ^dth  day  oi  June,  a.  d.  \W8,  she  delivered  said  note  and  mort- 
gage to  said  Mary  E.  Sears  and  took  from  said  Mary  E.  Sears  a 
receipt,  a  copy  of  which  is  annexed  to  the  original  bill  and  marked 
Exhibit  "Z>;"  that  the  plaintiff  is  informed,  verily  believes,  and 
hence  so  avers  to  your  honors,  that  at  the  time  of  the  transfer  of  said 
note  and  mortgage  by  the  plaintiff  to  said  Mary  E.  Sears  said  transfer 
and  receipt  were  made  and  taken  by  said  parties  without  any  intent 
of  prejudicing  any  rights  of  said  Mary  E.  Sears ;  that  after  said  delivery 
of  the  note  and  mortgage  as  aforesaid,  the  said  Mary  E.  Sears 
caused  said  mortgage  to  be  recorded,  and  the  same  was  duly  recorded 
on  the  30th  day  oi  June,  i898,  in  the  registry  of  deeds  for  the 
county  of  Middlesex,  in  the  southern  district  thereof,  libro  2868, 
folio  85. 

That  the  testator,  in  and  by  Xht  fifth  clause  of  said  will,  provided 
as  follows:  "I  give  and  bequeath  and  devise  to  my  son  John  E. 
Gilson  the  use  and  income  of  my  Fletcher  Farm  above  the  mortgage 
given  to  my  daughter  Mary  E.  Sears,  during  his  natural  life,  at  his 
death  to  be  equally  divided  among  his  children  then  living." 

That  the  testator,  in  and  by  the  ninth  clause  of  his  said  will,  pro- 
vided as  follows:  "I  give  and  bequeath  and  devise  to  my  daughter 
Fannie  E.  Woods,  wife  of  Augustus  Woods,  my  home  place  and 
meadow  lot  bought  oi  Jane  Pollard,  after  paying  the  legacy  in 
article  second  of  this  will,  to  my  daughter  Lillian  Drake,  and  also 
the  interest  to  be  paid  to  my  wife  mentioned  in  article  first  of  this 
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will;  "  that  at  the  time  of  his  decease  and  for  many  years  prior 
thereto  the  testator  was  and  had  been  seised  in  fee  of  the  real  estate 
mentioned  in  clause  nine  of  said  will,  known  as  the  Home  Place  and 
Meadow  Lot;  that  the  same  is  a  farm  of  about /^r/y  acres  situated 
in  said  Groton,  the  appraised  value  thereof,  according  to  the  inventory 
now  on  file  in  said  Probate  Court,  \^  four  thousand  and  eight  hundred 
i$4,800)  dollars. 

That  the  testator,  in  and  by  the  tenth  clause  of  his  said  will,  pro- 
vided as  follows:  "I  give,  bequeath  and  devise  all  the  rest  and 
residue  of  all  my  real  and  personal  estate  of  every  kind  and  descrip- 
tion to  be  equally  divided  to  my  son  Earland  F.  Gilson  and  my 
daughter  Fannie  E.   Woods.,  wife  of  Augustus  Woods.'' 

That  the  personal  estate  of  the  testator,  according  to  said  inven- 
tory, is  eighteen  thousand  five  hundred  ninety-three  and  thirty-eight  one- 
hundredths  (^18,593.38)  dollars,  and  the  real  estate  eleven  thousand 
four  hundred  fifteen  (^^ll^Jflo)  dollars,  making  a  total  of  thirty  thousand 
eight  dollars  and  thirty-eight  cents  {%30,008.S8.) 

Prayers  for  Instructions. 

1.  And  the  plaintiff  prays  to  be  instructed  under  clause  one  of  said 
will  what  amount  shall  be  paid,  if  any,  to  the  executors  of  the  will  of 
Elizabeth  A.  Gilson;  whether  or  not  said  amount  shall  be  chargeable 
upon  the  real  estate  mentioned  in  clause  nine;  what  sum  of  money  is 
to  be  paid  to  the  plaintiff  under  clause  one;  shall  the  same  be  paid 
from  the  residuary  fund,  or  however  else  shall  the  same  be  paid  ? 

2.  Under  clause  two,  shall  a  trust  fund  be  created,  and  for  how 
much?  Who  shall  hold  the  same  ?  Shall  said  trust  fund  be  set  apart 
from' the  residue  of  the  estate,  or  how  shall  the  same  be  raised?  Who 
is  to  be  judge  of  the  necessities  mentioned  as  a  condition  precedent 
to  the  payment  of  one  thousand  dollars  therein  named  ?  What  sum  of 
money  is  to  be  paid  to  Lillian  Drake  when  her  necessities  demand 
such  payment,  if  ever,  and  until  her  necessities  demand  payment 
what  shall  be  done  with  the  trust  fund,  principal  and  interest,  and 
how  shall  the  same  be  raised? 

3.  Under  clause  three,  whether  the  gift  of  a  mortgage  of  twenty-five 
hundred  dollars  and  the  circumstances  attending  the  same  create  a 
valid  mortgage  according  to  the  language  of  the  testator?  Or 
whether  the  plaintiff  shall  pay  to  Mary  E.  Sears,  twenty-five  hundred 
dollars  or  any  sum  whatever?  Is  said  mortgage  or  said  sum  of  twenty- 
five  hundred  dollars  chargeable  upon  the  Fletcher  Farm  mentioned  in 
clause  five  ? 

4.  Under  clause  five,  whether  or  not  the  mortgage  given  by  clause 
three  of  said  will  is  a  valid  incumbrance  upon  the  property  given  to  John 
E.  Gilson  by  clause  fivel  If  it  is,  what  is  the  legacy  to  John  E.  Gil- 
sonl  If  the  court  should  decide  that  it  is  not,  shall  your  petitioner 
sell  said  real  estate  and  pay  any  sum  or  sums  to  Mary  E.  Sears,  and 
pay  any  sum  said  farm  might  bring  above  said  legacy  to  John  E. 
Gilson  ? 

5.  Under  clause  nine,  if  the  one  thousand doWars  mentioned  in  clause 
two  should  become  payable,  whether  the  same  should  be  payable  from 
the  real  estate  mentioned  in  clause  nine,  or  shall  the  same  be  paid 
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from  the  residuary  fund  ?  How  much  and  what  parts  (if  any)  of  the 
bequests  mentioned  in  clause  two  are  chargeable  upon  the  real  estate 
bequeathed  to  the  plaintiff  under  clause  nine  ?  Shall  said  bequests  be 
paid  from  the  residuary  fund,  or  however  else  shall  the  same  be  paid  ? 
And  the  plaintiff  further  prays  for  such  instructions  as  will  enable 
her  to  execute  the  trusts  reposed  in  her  by  the  eleventh  clause  of  said 
will  in  a  legal  manner. 

Fannie  E.  Woods, 
By  her  Attorney,  Warren  H.  Atwood. 

Form  No.  20796.' 

(Precedent  in  Turney  v.  Sparks,  88  Mo.  App.  364.)^ 

\(^Title  of  court  and  cause  as  in  Form  No.  5921^^ 

Plaintiffs,  for  amended  petition,  leave  of  court  for  that  purpose 
being  had,  state  that  they  are  husband  and  wife,  and  that  defendant 
Arthur  Lee  Sparks  is  a  minor,  under  the  age  of  twenty-otie  years. 

That   plaintiffs    sold   and   conveyed    to    the   defendant   Elizabeth 

Mossin,  on  the day  oi  July,  i897,  the  following  real  estate  in 

Shelby  county,  Missouri,  to  wit:  Lot  number yf^r  and  seventeen  and 
one-third  i^^t  off  the  west  side  of  lot  six,  in  block  sixteen,  in  the  city 
oi  Shelbina,  Missouri,  for  the  price  and  ^wva.  oi  five  hundred  AoW^xs, 
promised  to  L;e  paid  by  said  defendant,  Mossin. 

That  the  deed  to  the  same  was  executed  by  plaintiffs,  accepted  by- 
said  defendant,  and  by  her  filed  in  the  recorder's  office  of  said  county, 
and  has  been  duly  placed  of  record,  but  plaintiffs  have  not  received 
the  consideration  therefor,  but  the  same  is  in  the  hands  of  defendant, 
John  R.  Lyell,  as  a  trustee,  in  accordance  with  an  agreement  between 
plaintiffs  and  ssad  Elizabeth  Mossin,  the  substance  of  which  agree- 
ment is  hereinafter  set  forth. 

That  heretofore,  to  wit:  on  the  thirtieth  day  oi  June,  i893,  the 
above  described  real  estate,  among  other,  belonged  to  one  Pasley 
Beebe,  who  on  said  day  duly  made  his  will,  devising  all  his  real 
estate  in  fee,  including  that  above  described,  to  his  daughter,  Delia 
Beebe,  who  is  now  Delia  Turney,  and  one  of  the  plaintiffs  herein. 
Which  said  will  is  in  words  and  figures  as  follows,  to  wil:  (Jlere  was 
set  out  copy  of  the  will). 

That  said  Beebe  subsequently  died  possessed  of  said  real  estate, 
and  his  will  was  duly  admitted  to  probate. 

That  by  reason  of  a  doubtful  clause  in  said  will  defendant  Arthur 
Lee  Sparks  claims  some  interest  in  said  real  estate,  and  defendant 
Mossin  became  alarmed  about  the  title  in  consequence  of  such  claim, 
and  after  the  execution  of  said  deed  by  plaintiff  conveying  said  real 
estate  to  said  Mossin,  plaintiffs,  at  her  request,  and  to  satisfy  her, 
entered  into  a  contract,  by  which  it  was  agreed  that  the  considera- 
tion to  be  paid  by  said  Mossin  for  said  real  estate,  to  wit:  the  sum 
oi  five  hundred  AoWslvs,  should  be  placed  in  the  hands  of  defendant 

1.  See,  generally,  supra,  note  i,  p.  terms  of  the  will  the  plaintiff  did  not 
1023.  have  a  fee  simple  title  in  the  real  estate. 

2.  This  petition  was  dismissed  be-  3.  The  matter  to  be  supplied  within 
•cause  the  court  found  that  under  the  []  will  not  be  found  in  the  reported  case. 
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John  R.  Lyell,  to  be  held  by  him  until  the  court  should  determine 
whether  the  plaintiffs  could  convey  absolute  title  in  said  real  estate. 

Plaintiffs  say  that  they  have  conveyed  to  said  Mossin  the  absolute 
fee  simple  title  in  said  real  estate,  and  they  are  entitled  to  the  sum 
oi  five  hundred  dollars  in  the  hands  of  defendant  y^///z  R.  Lyell. 

That  the  defendant  Arthur  Lee  Sparks  has  no  right,  title  or  inter- 
est or  future  in  said  real  estate  under  the  will  of  Pasley  JBeebe,  or 
otherwise. 

Wherefore,  plaintiffs  pray  judgment  that  the  court  order  and  decree 
that  defendant /^/m  i?.  Lyell  pay  over  to  plaintiff  said  sum  oi  five 
hundred  dollars,  together  with  all  interest  that  may  have  accumulated 
thereon,  and  for  such  other  judgment  and  relief  as  they  may  be 
entitled  to  in  the  premises. 

W.  O.  L.  Jewett,  Attorney  for  Plaintiff. 

Form  No,  20797.' 

(Precedent  in  Brooks  v.  Hanna,  lo  Ohio  Cir.  Dec.  481.) 

\{Title  of  court  and  cause  as  in  Form  No.  5929.  )]2 

J.  Tim ng  Brooks,  plaintiff,  says  t\i2X  Robert  Hanna,  deceased,  late 
of  the  city  oi  Cleveland,  Ohio,  died  on  or  about  ^/r//,  2,  \'^82\  that 
P9or  to  his  decease  he  made  and  executed  his  last  will  and  testa- 
ment, and  subsequently  a  codicil  thereto;  that  the  same  were,  after 
his  decease,  duly  admitted  to  probate  and  record  in  the  Probate  Court 
oi  Cuyahoga  county,  Ohio;  a  copy  of  which  will  and  codicil,  as  pro- 
bated, are  hereto  attached,  marked  Exhibit  "^,"  and  made  a  part  of 
this  petition. 

The  plaintiff  says  that  the  above  named  defendant,  Cassius  B. 
Hanna,  was  the  son  of  the  said  Robert Hatina,  deceased;  that  his  last 
post-office  address  known  to  plaintiff  was  Santa  Rosa,  California. 

"Hhdit  Harriet L.  Hanna  \fSiS,  and  is  the  wife  of  thQ  ssdd  Cassius  B . 
Hanna. 

That  Ariel  T.  Hanna  and  Edith  F.  Han7ia  are  daughters  of  the  said 
Cassius  and  Harriet  L.  Hanna,  and  members  of  his  family. 

That  Harriet  W.  Uhl,  formerly  Harriet  Whitacre,  and  now  inter- 
married with  the  defendant  Harrison  J.  Uhl,  and  Mary  W.  Seelye, 
formerly  Mary  Whitacre,  and  now  intermarried  with  the  defendant 
Thotnas  T.  Seelye,  and  Robert  W.  Hanna,  alias  Robert  H.  Whitacre,  are 
each  grandchildren  of  the  deceased,  Robert  Hanna,  and  children  of 
Ariel  Whitacre,  the  daughter  of  Robert  Hanna,  deceased. 

Plaintiff  says  that  said  Robert  H.  Whitacre,  by  judgment  and  decree 
of  the  Court  of  Common  Pleas  of  Cuyahoga  county,  in  proceedings 
duly  had,  procured  and  caused  his  name  to  be  changed  to  that  of 
Robert  W.  Hanna. 

Plaintiff  says  that  each  and  all  of  said  defendants,  except  Cassius 
B.  Hanna  and  the  said  Robert  W.  Hanna,  are  residents  of  said  city  of 
Cleveland;  and  that  the  residence  of  the  said  Robert  W.  Hanna  is  to 
the  plaintiff  unknown. 

Plaintiff  says  that  the  said  Cassius  B.  Hanna  and  the  said  members 

l.See.generally,  JM/ra,  note  i,p.  1023.     []  will  not  be   found  in  the   reported 
2.  The  matter  to  be  supplied  within     case. 
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of  his  family,  as  well  as  said  grandchildren  of  the  deceased,  Robert 
Hanna,  the  children  of  Ariel  Whitacre,  deceased,  are  each  and  all 
legatees  under  and  by  virtue  of  the  provisions  of  said  last  will  and 
testament  and  codicil  thereto. 

Plaintiff  says  that  in  and  by  said  last  will  and  testament  and  the 
codicil  thereto  he  was  made  executor  and  trustee  of  the  estate  of 
sdi\(\  Robert  Ilanna,  deceased,  and  that  a  large  portion  of  the  estate 
oi  sddd  Robert  JLanna  was  devised  to  this  plaintiff  under  the  provi- 
sions of  said  will  in  trust,  as  will  appear  from  the  provisions  of  said 
will. 

That  plaintiff  accepted  said  trust,  and  has  ever  been  in  full  charge 
and  control  of  said  estate,  and  has  endeavored,  according  to  the  best 
of  his  ability,  to  honestly  and  faithfully  administer  the  same  and 
carry  out  the  provisions  of  said  trust. 

He  says  that  Harriet  A.  Hanna,  widow  of  said  Robert  Hanna, 
deceased,  died  soon  after  her  husband,  thus  leaving  the  whole  estate 
to  the  other  beneficiaries  named  in  the  will,  but  in  accordance  with 
the  provisions  thereof. 

That  the  daughter  of  said  testator,  Ariel  Whifacre,  died  before  the 
making  of  said  will,  leaving  her  three  children,  to  wit:  Harriet  Whit- 
acre^  Mary  Whitacre  and  Robert  H.  Whitacre,  who,  as  before  stated, 
are  still  living,  and  who  are  beneficiaries  under  said  will,  and  are  the 
children  of  my  daughter  Ariel,  referred  to  in  said  will. 

That  the  youngest  of  said  living  children  of  the  sdXd  Ariel  Whit- 
acre, to  wit,  Robert  H.,  became  of  full  age  September  17,  iSP^,  and 
each  of  the  others  had  arrived  at  the  age  of  majority  before  that 
date. 

Plaintiff  says  that  at  the  time  of  the  death  of  the  said  Robert  Hanna, 
and  at  the  time  of  the  making  of  said  will,  and  ever  since,  the  family 
of  Cassius  B.  Hanna  consisted  of  his  wife,  Harriet  L.  Hanna,  and 
their  txvo  children,  to  vi\t,  Ariel  T.  Hanna  axid.  Edith  F.  Hanna,  the 
latter  still  a  minor. 

Plaintiff  says  that  the  said  tts\.a.tor,  Robert  Hanna,  died  the  month 
oi  April,  i882,  and  that  plaintiff  has  yearly  divided  the  net  income  of 
the  estate  into  t7vo  equal  parts,  paying  to  and  expending  for  the  sup- 
port of  the  two  families  the  entire  net  income  of  the  estate  under  the 
will  as  construed  and  computed  by  plaintiff. 

Plaintiff  says  that  the  said  Cassius  B.  Hanna  was  largely  indebted 
at  the  time  of  the  execution  of  said  will;  that  his  condition  in  that 
respect  has  not  improved  since  the  death  of  soXd.  Robert  Han?ia,  and 
that  some  of  his  creditors  have  claimed  that  under  the  provisions  of 
said  will  he,  the  said  Cassius,  had  a  vested  interest  in  the  estate  of  his 
said  father,  and  especially  in  the  whole  of  one-half  oi  ssad  income,  and 
that  one  F.  A.  Reynolds,  who  claimed  to  be  a  creditor  of  the  said  Cassius 
in  a  large  amount,  to  wit,  about  %50,000.00,  filed  his  petition  in  the 
Circuit  Court  of  the  United  States  for  the  northern  district  of  Ohio,  and 
made  this  plaintiff  a  defendant  in  said  action,  and  that  after  a  some- 
what lengthy  litigation,  the  said  Reynolds  obtained  a  judgment  against 
this  plaintiff  in  said  United  States  Circuit  Court;  and  this  plaintiff 
appealed  said  cause  to  the  United  States  Circuit  Court  of  Appeals,  and 
there  obtained  a  decree  in  favor  of  this  plaintiff;  and  plaintiff  was 
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compelled  to  and  did  expend  a  considerable  amount  of  money  in 
payment  of  costs  and  attorney's  fees,  in  connection  with  said 
litigation. 

Plaintiff  says  that  he  is  informed  and  believes,  and  therefore 
avers,  that  the  said  Cassius  B.  Hanjia  is  poor,  in  ill  health,  and  has 
no  means  of  support,  except  the  small  amount  of  money  furnished 
him  from  time  to  time  by  plaintiff;  that  he  is  becoming  advanced  in 
years,  and  apparently  unable  to  maintain  himself  by  his  own  labor, 
and  has  no  visible  prospect  of  means  of  support  during  the  remainder 
of  his  natural  life. 

The  plaintiff  says  that  he  has  construed  said  will  to  authorize  a 
settlement  or  division  of  the  estate,  when  the  youngest  child  of 
Ariel  arrives  at  legal  age,  while  others  claim  that  it  cannot  be  so 
divided  and  settled  during  the  life  of  said  Cassius  B.  Hanna. 

Plaintiff  says  that  Item  9  of  said  will,  as  the  court  will  see  from 
said  copy,  provides: 

I  will  and  direct  that  my  executor  shall  continue  to  control  and 
manage  my  estate  and  distribute  or  distribute  and  invest  the  annual 
income  of  my  estate  as  hereinbefore  provided,  from  year  to  year, 
until  the  youngest  child  of  my  daughter  Ariel  then  living  shall  come 
of  age,  or  until  such  further  period  as  in  his  opinion  the  welfare  of 
my  son  Cassius  or  of  my  grandchildren  will  be  thereby  promoted 
and  whenever  it  shall  so  seem  prudent  to  my  said  executor,  but  in 
no  event  till  then.  I  authorize  and  direct  him  to  divide  and  dis- 
tribute the  whole  of  my  estate  among  my  grandchildren,  etc. 

Plaintiff  says  that  in  his  opinion  the  welfare  of  Cassius  would 
require  the  postponement  of  the  final  distribution  of  said  estate 
until  the  time  of  his  decease,  and  in  the  opinion  of  plaintiff  the 
welfare  of  the  grandchildren  of  the  testator  would  probably  be  pro- 
moted by  an  early  distribution  of  the  estate. 

Plaintiff  says  that  he  is  of  the  opinion  that  under  the  will  he  may 
make  advances  to  the  beneficiaries  before  such  final  distribution, 
limiting  the  same  to  each  so  as  not  to  interfere  with  the  rights  of 
others. 

Plaintiff  says  that  it  is  further  provided  in  said  will  as  follows: 

I  direct  my  said  executor  to  invest  a  portion  of  the  share  herein- 
before provided  for  each  of  my  grandchildren  in  a  home  for  such 
grandchild,  in  which  said  child  shall  have  a  life  estate,  with  remain- 
der of  his  or  her  heirs,  it  being  my  wish  and  purpose  that  each  of 
my  said  grandchildren  shall  be  secured  in  a  home  beyond  any  con- 
tingency, during  the  period  of  his  or  her  life. 

Plaintiff  says  that  it  is  somewhat  difficult  for  him  to  ascertain  in 
what  manner  he  can  secure  a  home  to  each  of  said  grandchildren, 
beyond  any  contingency,  during  the  period  of  his  or  her  life,  and 
that  this  and  various  other  questions  arising  under  said  will  as  to  the 
rights  and  duties  of  this  plaintiff,  as  such  executor  and  trustee,  are 
difficult  to  determine,  and  upon  and  in  regard  to  which  questions 
plaintiff  is  not  willing  to  trust  his  own  judgment,  knowing  the 
various  opinions  expressed  by  others  in  relation  thereto;  and, 
believing  that  he  is  authorized  by  law,  and  that  it  is  his  duty,  to 
apply  to  this  court  for  its  judgment  in  respect  to  various  matters  of 
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the  trust  estate  to  be  administered  and  the  rights  of  the  parties 
interested,  he  asks  the  direction  of  the  court  in  the  premises  upon 
the  following  matters,  to  wit: 

First.  To  what  extent  can  he  now  make  advancement  to  the 
children  of  Ariel  and  Cassius  B.  ? 

Can  he  make  equal  advances  to  all,  or  shall  the  same  be  confined 
to  the  children  of  age  ? 

Second.  When,  and  under  what  circumstances,  may  plaintiff  make 
final  settlement  and  distribution  of  the  estate  ? 

May  he  make  such  settlement  and  distribution  when  Edith  F. 
If  anna  arrives  at  the  age  of  majority  ? 

Must  any  part  of  the  estate  be  retained  by  him  during  the  life  of 
Cassius,  and  when  may  he  properly  and  safely  make  a  final  distri- 
bution of  the  whole  ? 

Third.  On  final  distribution,  are  or  will  Cassius  B.  and  his  wife,  or 
either  of  them,  be  entitled  to  any  portion  of  the  estate,  and  if  so, 
what  ?     Or,  does  their  interest  then  wholly  cease  ? 

Fourth.  What  interest,  if  any,  has  Cassius  B.  and  his  family  in  the 
one  -  half  oi  the  income,  beyond  such  sums  as  the  executor  in  his 
judgment  may  deem  proper  to  expend  for  their  support  and  the 
education  of  the  beneficiaries,  and  can  it  be  divided  so  as  to  say,  so 
much  shall  go  to  the  family,  and  so  much  to  Cassiusl 

Fifth.  Plaintiff  says  that  among  the  assets  of  said  estate  was  one 
hundred  and  sixty  acres  of  coal  land  in  the  Hocking  Valley  country; 
that  the  same  appears  among  assets  of  the  estate  as  coming  into  the 
possession  of  the  executor,  at  %30,000.00.  That  afterwards  he  con- 
ditionally disposed  of  the  coal  in  said  lands,  under  an  instrument  of 
writing,  a  copy  of  which  is  hereto  attached  and  marked  Exhibit 
"^,"  and  made  a  part  of  this  petition. 

And  plaintiff  says  that  under  said  instrument  of  writing,  and  lease 
of  said  lands,  he  has  received  as  rental  about  the  sum  of  %Jf.9,000.00, 
although  no  coal  has  been  mined  from  said  lands,  and  no  payments 
have  been  made  by  said  lessees  for  nearly  two  years.  That  there  is 
but  little  or  no  value  to  said  land  as  such  when  the  coal  is  removed 
therefrom. 

Plaintiff  has  treated  the  money  received  as  such  rental  and  for 
said  coal  (which  under  the  terms  of  said  lease,  if  coal  is  mined  here- 
after, will  apply  as  royalty)  as  principal  of  said  estate,  but  that  it  is 
claimed  by  some  parties  that  the  same  is  income,  and  that  one-half 
thereof  goes  to  Cassius  and  his  family  under  the  will. 

Plaintiff  desires  to  know  whether  said  money  so  received  under 
said  lease  is  to  be  treated  by  him  as  a  part  of  the  principal  of  the 
estate  to  be  disposed  of  on  final  distribution  of  the  same,  or  whether 
it  shall  be  treated  by  plaintiff  as  a  part  of  the  income  ? 

It  now  appears  that  the  lessee  company  has  become  insolvent,  and 
plaintiff  desires  to  know  whether  he  shall  enforce  the  provisions  of 
forfeiture  contained  in  said  lease,  because  of  the  nonpayment  of 
rental,  or  whether,  in  case  said  company  becomes  reorganized  and 
tenders  the  payment  now  in  default,  plaintiff  shall  receive  the  same, 
and  in  that  case,  how  and  in  what  manner  he  shall  dispose  of  such 
moneys  as  he  may  receive  in  such  payments  ? 
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Also,  in  case  plaintiff  should  sell  said  land  or  his  interest  under 
said  land,  in  connection  with  said  land,  how  he  shall  divide  the 
proceeds  ? 

Also  whether  plaintiff,  in  final  distribution  of  the  estate,  maj''  deed 
said  land  to  the  beneficiaries  under  said  will,  as  tenants  in  common 
or  in  severalty  ? 

Sixth.  If  the  court  find  that  said  sum  of  money,  so  received  from 
said  coal  lands,  amounting  to  $4^), 000. 00,  shall  be  treated  as  income, 
then  plaintiff  desires  to  know  in  what  manner  he  shall  correct  his 
accounts  so  as  to  do  justice  to  the  beneficiaries  and  legatees  under 
the  will  of  the  said  Robert  Hanna,  deceased,  and  at  the  same  time 
protect  himself,  both  in  respect  to  advancing  income,  and  how  and 
in  what  manner,  on  final  distribution  and  settlement  of  the  estate, 
the  assets  so  derived  shall  be  distributed. 

Seventh.  Saidy.  Twings  Brooks,  executor  and  trustee  as  aforesaid, 
referring  to  item  nine  of  said  last  will  and  testament,  avers  that  prior 
to  the  death  of  said  Robert  Hanna,  deceased,  the  said  Robert  Hanna 
had  advanced  to  Cassius  B.  Hanna,  in  excess  of  the  amount  that  he, 
the  said  Robert  Hanna,  had  advanced  to  his  daughter  Ariel,  the  sum 
of  %53,770.6Jf;  and  that  on  or  about  August  30,  i?>83,  it  was  agreed  by 
and  between  the  said  Cassius  B.  ILanna  and  his  executors  and  trus- 
tees, that  the  testator  had  advanced  to  the  said  Cassius  and  his  family, 
in  excess  of  the  amount  that  he  had  advanced  to  his  daughter  Ariel 
and  her  family,  during  the  lifetime  of  the  said  testator,  the  said  sum 
of  %53,770.6Ji.;  and  the  plaintiff,  as  such  executor  and  trustee,  there- 
fore asks  instructions  as  to  whether,  in  making  final  distribution  of 
the  estate  of  the  said  Robert  Hanna,  deceased,  the  said  executor  and 
trustee  shall  first  add  to  the  gross  amount  of  the  estate,  as  it  then 
exists  in  his  hands,  the  said  sum  of  %53,770.(j4,  advanced  to  Cassius 
and  his  family,  or  to  Cassius  alone,  by  the  testator  in  his  lifetime,  over 
and  above  the  advances  made  to  the  daughter  Ariel  and  her  family, 
as  recited  in  the  will  of  said  testator,  and  then,  after  adding  said  sum 
to  the  gross  amount  of  the  estate  as  aforesaid,  divide  the  total  hy  five\ 
giving  the  children  of  Ariel  each  their  one-fifth  and  then  deducting 
the  said  sum  of  ^53,770.64  from  the  shares  payable  to  the  two 
children  of  Cassius;  or  whether  the  said  executor  and  trustee  shall 
take  the  said  sum  of  ^3,770.64  out  of  the  assets  then  in  his  hands  at 
the  time  of  final  distribution,  and  distribute  the  sum  among  the  t/iree 
children  of  Ariel,  and  then  divide  the  remainder  equally  among  the 
three  children  of  Ariel,  and  the  two  children  of  Cassius;  or  in  what 
manner  the  said  sums  so  advanced  to  the  said  Cassius  and  his  family 
by  the  said  Robert  Hanna  during  his  lifetime  shall  be  applied  in  the 
final  distribution  of  said  estate,  and  how  such  distribution  shall  be 
made  in  regard  thereto? 

Plaintiff  also  requests  the  opinion  and  instruction  of  the  court-  as 
to  the  funds,  whether  income  or  principal  of  said  estate,  out  of 
which  he  shall  pay  attorney's  fees  which  have  been  necessary  in  the 
litigation  connected  with  this  estate;  and  also,  what  amount  will  be 
a  reasonable  compensation  for  plaintiff,  in  addition  to  the  %1,000.00 
named  in  the  will,  to  pay  him  for  extraordinary  services,  as  he  has 
been  compelled  to  employ  a  bookkeeper  to  keep  the  accounts  of  said 
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■estate  and  pay  him  therefor;  and  that  he  has  also  been  compelled  to 
travel  and  take  with  him  attorneys  from  Ohio,  to  the  Circuit  Court  at 
JSfashville,  and  also  from  Ohio  to  the  United  States  Court  of  Appeals,  at 
Detroit,  Michigan,  for  the  argument  of  causes  pending  against  said 
estate. 

Ninth.  Item  eight  of  the  will  provides  that  the  trustee's  compen- 
sation shall  be  paid  out  of  the  income  of  said  estate. 

Item  ttvelve  provides  that  the  same  may  be  paid  out  of  the  income, 
•or,  in  default  of  income,  out  of  principal. 

The  income  in  certain  years  during  the  past  administration  of  said 
estate  was  so  small  that  the  executor  and  trustee  took  his  compen- 
sation of  %1,000.00  a  year  out  of  the  principal.  In  view  of  the  fact 
that  there  was  a  certain  amount  of  income  each  year,  and  of  the 
further  fact  that  in  the  distribution  of  principal  the  interests  of  the 
grandchildren  are  not  the  same  as  they  are  in  the  distribution  of 
income,  and  in  further  view  of  the  fact  that  the  income  in  recent 
years  is  larger  than  it  was  theretofore,  plaintiff  asks  the  judgment  of 
the  court  as  to  whether  or  not  he  shall  charge  back  against  income 
the  amount  that  he  has  heretofore  taken  out  of  principal,  as  com- 
pensation for  himself  under  the  provisions  of  this  will. 

Tenth.  Item  nine  of  the  will  provides  that  a  homestead  shall  be 
given  to  each  grandchild,  if  living,  during  his  or  her  natural  life,  the 
remainder  to  his  or  her  heirs. 

Plaintiff  desires  to  know  whether  this  clause  is  imperative,  as  some 
of  the  grandchildren  are  married  and  have  homes,  and  may  not 
<iesire  an  investment  of  this  character  for  their  benefit,  and  plaintiff 
desires  instruction  as  to  whether,  under  the  terms  of  said  will,  it  is 
imperatively  required  that  a  homestead  should  be  given  to  each  grand- 
child, if  alive  at  the  time  of  final  distribution,  for  life,  the  remainder 
to  his  or  her  heirs,  or  in  what  manner,  under  the  circumstances  men- 
tioned, this  provision  of  the  will  shall  be  executed. 

Eleventh.  Plaintiff  says  that  he  has  made  advancements  of  prin- 
cipal of  said  estate  to  certain  of  the  grandchildren,  as  will  more  fully 
and  clearly  appear  in  his  accounts  at  different  times  and  in  different 
amounts;  and  plaintiff  desires  to  know  whether  such  grandchildren 
should  be  charged  with  interest  on  final  distribution,  upon  the 
several  amounts  so  advanced  to  them  ? 

\(^Signature  afid  verification  as  in  Form  No.  5929. y^ 

2.  Order  to  Show  Cause. 

Form  No.  20798.* 

Commonwealth  of  Massachusetts. 
Middlesex,  ss. 

Supreme  Judicial  QoViXX.,  September  1st,  a.  d.  \%99. 
Upon  the  petition  aforesaid,  it  is  ordered  by  the  court  that  the  peti- 
tioner notify  all  persons  interested  without  this  commonwealth  to 
appear  before  our  justices  of  said  court,  at  Cambridge,  in  said  county, 

1.  The  matter  to  be  supplied  within  2.  This  form  is  copied  from  the  origi- 
f  ]  will  not  be  found  in  the  reported  case,     nal  papers  in  the  case. 
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on  the  first  Monday  of  October  next,  by  causing  an  attested  copy  of  said 
petition,  and  of  the  order  of  the  court  thereon,  to  be  published  in 
the  ^^Boston  Daily  Advertiser,"  3.  newspaper  published  in  Boston,  in  the 
county  of  Suffolk,  once  a  week,  three  weeks  successively,  before  the 
last  mentioned  day,  that  they  may  then  and  there  show  cause,  if  any 
they  have,  why  the  prayer  in  said  petition  set  forth  should  not  be 
granted. 

John  L.  Ambrose,  Asst.  Clerk. 

3.  Decree  or  Judgment  Construing  Will. 

Form  No.  20799. 

(Precedent  in  Johnson  v.  Johnson.  48  S.  Car.  408.)^ 

[(^Title  of  court  and  cause  as  in  Form  No.  11918.y\^ 
The  questions  submitted  to  the  court  for  adjudication  in  this  action 
come  before  me  as  upon  the  construction  of  the  will  of  the  \diX.t  John 
Johnson  and  all  of  the  testimony  as  reported  by  the  master  pursuant 
to  an  order  of  reference.  The  contestants  on  the  questions  raised 
are  the  widow  of  the  testator,  Mrs.  Lydia  Johnson,  on  the  one  hand^ 
and  the  minor  children  of  A.  E.  Johnson,  who  is  the  executor,  and 
the  heirs  at  law  of  the  said  John  Johnson  other  than  the  widow,  on 
the  other  hand.  It  seems  that  %a\d  Johfi  Johnson  left  no  children 
surviving  him,  but  his  widow  and  his  brothers  and  sisters  and  the 
children  of  the  predeceased  brothers  and  sisters.  There  are  three 
questions  submitted  for  determination:  First.  The  will  uses  this 
language:  "  I  give  my  homestead,  containing  700  acres,  to  my  wife, 
Lydia  Johnson,  and  if  she  ever  wants  to  leave  it  she  is  to  let  A.  E. 
Johnson  have  the  place  in  trust  for  his  children."  Under  this  clause 
of  the  will  it  is  contended  on  behalf  of  Mrs.  Johnson  that  she  takes  a 
fee  simple  title  in  said  homestead  tract  of  land,  and  on  behalf  of  A. 
E.  Johnson  and  his  minor  children,  who  have  all  been  made  parties  to 
this  action,  and  for  whom  a  gaardian  ad  litem  has  been  appointed,  it 
is  contended  that  they  take  some  estate  or  right  in  said  property. 
After  careful  consideration  of  the  said  clause  of  said  will,  taken  in 
connection  with  each  and  every  other  clause  of  the  will,  and  after 
due  consideration  of  the  learned  argument  of  counsel,  I  have  reached 
the  conclusion  that  Mrs.  Lydia  Johnson,  under  said  clause  of  said 
will,  takes  a  fee  simple  title  in  the  said  homestead  tract  of  land  of 
the  ^aXd  John  Johnson,  containing  700  acres.  Section  1995  of  the 
General  Statutes  of  this  state  provides  that  no  words  of  limitation 
shall  be  necessary  to  convey  an  estate  in  fee  simple  by  devise,  but 
every  gift  of  land  by  devise  shall  be  considered  a  gift  by  fee  simple, 
unless  such  a  construction  be  inconsistent  with  the  will  of  the  tes- 
tator, expressed  or  implied.  The  first  part  of  the  clause  in  question 
clearly,  according  to  this  statute,  puts  a  fee  simple  title  in  the 
beneficiary,  Mrs.  Lydia  Johnson,  and  that  fee  simple  title  cannot  be 

1.  This  decree  was  affirmed,  [  ]  will  not  be  found  in  the   reported 

2.  The  matter  to  be  supplied  within     case. 
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taken  away;  and  unless  there  is  something  else  in  the  clause  which 
limits  or  places  a  condition  upon  the  prior  gift  which  is  not  incon- 
sistent therewith,  and  I  am  satisfied  that  the  remaining  words  of  the 
clause  cannot  and  do  not  amount  to  a  limitation  of  the  estate  granted 
to  Mrs.  Johnson,  and  that  if  said  words  amount  to  a  condition  in  any- 
way, the  same  is  repugnant,  and  cannot  cut  down  the  original  fee 
vested  in  Mrs.  Johnson.  This  decision  is  fully  sustained  by  such 
cases  as  Fuller  i;.  Misroon,  35  S.  C.  316;  Bratton  v.  Massy,  15  S.  C. 
277;  Arnold  v.  Arnold,  41  S.  C.  298;  Moore  v.  Saunders,  15  S.  C. 
440.  Second.  The  second  issue  arises  over  what  may  be  termed  the 
second  clause  of  the  will,  where  the  testator  says:  I  also  give  and 
bequeath  to  my  wife,  Lydia,  all  the  household  and  kitchen  furniture, 
including  the  iron  safe;  also  one  buggy  and  harness,  one  mare  mule 
five  years  old,  five  head  of  cattle  a.n6.five  head  of  hogs,  of  her  own 
choice;  also  all  the  contents  of  barns,  storehouse  and  smokehouse, 
one  stack  of  potatoes.  It  seems  that  in  a  building  on  the  premises 
of  the  testator,  both  before  the  date  of  this  will  and  at  the  time  of 
his  death,  there  were  contained  certain  bales  of  cotton  (at  the  time 
of  his  death  the  same  amounting  to  six  bales  of  cotton),  and  it  is 
contended  on  the  part  of  the  widow  that  under  this  clause  of  the  will, 
especially  under  the  words  "all  the  contents  of  barns,"  she  is  entitled 
to  said  cotton.  Upon  due  consideration  of  the  said  will,  I  am 
satisfied  that  it  was  not  the  intent  of  the  testator  that  anything 
should  pass  to  the  widow  under  the  said  words  except  the  usual 
commodities  that  were  kept  in  such  barns,  and  that  the  six  bales  of 
cotton  did  not  pass  to  her  under  the  said  clause  of  said  will;  and  I 
am  further  satisfied  on  the  facts  of  the  case  that  the  building  in  ques- 
tion was  not  a  barn.  Third.  The  third  issue  arises  under  what  may 
be  termed  the  third c\a.\xse.  of  the  will  as  follows:  "I  also  bequeath 
to  my  wife  %200  annually  for  her  support,  to  be  paid  out  of  bonds, 
mortgages,  or  any  other  moneys  belonging  to  my  estate."  Under 
this  clause  it  is  contended  that  the  annuity  to  the  widow  of  %200  as 
her  support  should  be  paid  not  only  out  of  bonds,  mortgages,  or  any 
other  moneys  that  may  come  therefrom,  but  from  any  moneys  that 
may  arise  from  the  sale  of  any  other  personal  property  of  the  estate; 
such,  for  instance,  as  the  six  bales  of  cotton  in  question.  After  due 
consideration  of  the  said  clause  of  the  said  will  I  am  satisfied,  and 
so  find,  that  the  testator  intended  that  said  annuity  for  the  support 
of  his  widow  should  be  paid  only  out  of  such  bonds,  mortgages,  or 
choses  in  action  or  moneys  which  he  left  at  the  time  of  his  death,  or 
any  moneys  that  may  arise  from  said  bonds  or  mortgages  or  choses 
in  action;  and  I  so  find.  Wherefore  it  is  ordered,  adjudged  and 
decreed  that  the  homestead  place  of  the  late  John  Johnson,  contain- 
ing seven  hundred  acres,  referred  to  in  his  will,  is  the  absolute 
property  of  his  widow,  Lydia  Johnson,  in  fee  simple,  to  be  used  and 
disposed  of  as  she  sees  fit.  2.  That  the  six  bales  of  cotton  of  the 
ssdh  John  Johnson  left  at  the  time  of  his  death  belong  to  his  estate 
as  intestate  property,  and  is  to  be  so  administered  by  his  executor 
and  his  executrix.  3.  That  the  annuity  of  '^00  directed  by  the 
testator  to  be  paid  his  widow  for  her  support  shall  be  paid  to  her 
solely  out  of  the  bonds,  mortgages  and  choses  in  action  or  any  other 
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moneys  left  by  said  testator,  or  out  of  any  moneys  arising  from  said 
bonds  and  mortgages  and  choses  in  action. 

{{Signature  as  in  Form  No.  11816.^)^ 

Form  No.  20800. 

(Precedent  in  Fidelity  Ins.,  etc.,  Co.'s  Appeal,  99  Pa.  St.  455.)* 

[(^Title  of  court  and  cause  as  i?i  Form  No.  1181  Jf.^^ 

And  now,  to  wit,  April  30th,  1S8I,  the  above  cause  having  been 
heard  upon  bill,  answer,  replication  and  proofs,  it  is  ordered, 
adjudged  and  decreed: 

''  I.  That  '  The  Fidelity  Insurance,  Trust  and  Safe  Deposit  Company,' 
executors  and  trustees  of  the  will  of  Charles  Macalester,  deceased, 
shall  forthwith  set  apart  about  an  acre  of  ground  on  Grant  avenue, 
in  Torresdale,  in  Xht  Twenty-third  ward  of  the  city  oi  Philadelphia, 
which  may  be  regarded  by  them  as  a  desirable  location,  and  erect  a 
church  building  thereon  at  a  cost  oi%5,000. 

"  2,  That  when  the  said  building  has  been  completed  the  said  '■The 
Fidelity  Insurance,  Trust  atid  Safe  Deposit  Co?npatiy,'  executors  and 
trustees  as  aforesaid,  shall  grant  and  convey  the  said  lot  of  ground 
and  church  building  to  '  The  Trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States  of  America,"  their  successors 
and  assigns  in  trust,  for  the  use  and  benefit  as  a  place  of  worship  of 
''The  Macalester  Memorial  Church,'  now  duly  organized  at  Torresdale, 
in  the  county  oi  Philadelphia,  in  connection  with  the  Presbyterian 
Church  of  the  United  States  of  America,  with  power  to  the  said  Trustees, 
if  they  shall  at  any  time  deem  it  expedient,  to  grant  and  convey  the 
said  premises  to  such  church  and  congregation  in  fee,  but  always  on 
condition  that  the  same  shall  be  used  as  a  place  of  worship  for  a 
church  and  congregation  in  connection  with  the  said  Presbyterian 
Church  in  the  United  States  of  America  forever. 

"3.  That  upon  the  completion  of  said  church  building,  the  said 
company,  executors  and  trustees  as  aforesaid,  shall  deposit  with 
'■The  Fidelity  Insurance,  Trust  and  Safe  Deposit  Company'  the  sum  of 
%5,000  to  be  held  by  them  in  trust,  to  pay  the  net  income  thereof 
towards  the  support  of  the  pastor,  for  the  time  being,  of  the  said 
"■The  Macalester  Memorial  Church'  and  congregation  forever. 

"4.  That  from  the  income  of  the  funds  directed  to  be  set  apart 
and  used  for  the  carrying  out  of  the  aforesaid  trust  by  the  will  of 
Charles  Macalester,  deceased,  the  said  company,  executors  and 
trustees  as  aforesaid,  deduct  the  allowance  of  %182.62,  already  made 
to  the  plaintiff,  for  their  counsel  fees  and  costs  of  printing,  and  that 
they,  the  said  company,  out  of  the  said  income,  pay  to  the  said 
plaintiffs  or  their  counsel  an  additional  fee  of  %100,  and  %20  for  cost 
of  printing  paper  books  of  argument  in  the  Supreme  Court  and  this 
court. 

"5.  That  the  defendants  pay  the  costs." 

1.  The  matter  to  be  supplied  within        2.  This  decree  was  aflSrmed. 
[  ]  will  not  be  found  in  the  reported 
case. 
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II.  ESTABUSHMENT  OF  LOST  OR  DESTROYED  WILL. 
Form  No.  20801.' 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court: 

1.  That  on  or  about  the  twenty- second  day  of  May,  igOO,  John  Doe, 
late  of  the  town  of  Huntington,  in  the  county  of  Suffolk,  and  state 
of  Ne7v  York,  departed  this  life  at  said  town  of  Huntington;  that  the 
said  John  Doe  was  at  the  time  of  his  death  a  resident  of  said  county 
of  Suffolk. 

2.  That  on  or  about  the.  first  day  oi  June,  i899,  the  sa.id  Jo/in  Doe, 
•duly  executed  and  caused  to  be  attested  his  last  will  and  testament 
in  writing,  according  to  the  statute  in  such  case  made  and  provided, 
as  follows:  {^Set  out  a  copy  of  the  will,  or  if  the  copy  is  annexed  as  an 
■exhibit,  say,  "  a  true  copy  of  said  will  and  testament  is  hereto  annexed 
and  made  a  part  of  this  complaint"). 

3.  That  the  said  John  Doe,  at  the  time  of  making  and  executing 
his  said  last  will  and  testament  as  aforesaid,  was  of  sound  mind 
and  memory  and  was  not  acting  under  duress  or  restraint. 

4.  That  the  said  John  Doe,  at  the  time  of  his  death  as  aforesaid, 
had  not  revoked,  annulled,  canceled  or  amended  in  any  manner  or 
form  the  whole  or  any  part  of  the  aforesaid  last  will  and  testament, 
and  the  said  last  will  and  testament  was  a  valid  instrument  as  and 
for  the  last  will  and  testament  of  the  real  and  personal  property  of 
the  said  John  Doe. 

5.  That  the  only  persons  having  an  interest  in  the  estate  of  the 
S2a6  John  Doe,  either  as  heirs  at  law  or  next  of  kin,  at  the  time  of 
his  death  as  aforesaid,  were:  (^Here  set  out  the  names  and  relationship 
4)f  all  heirs  at  law  or  next  of  kin  of  the  deceasea) ;  that  at  the  time  of 
the  commencement  of  this  action  the  aforesaid  persons  are  the  only 
persons  interested  in  the  estate  of  said  deceased;  and  that  all  are  of 
full  age  {or  as  the  case  may  be'). 

6.  That  this  plaintiff  was  named  and  constituted  under  and  by  the 
said  last  will  and  testament  of  the  s,2\6.  John  Doe,  deceased,  the 
•executor  thereof,  and  was  charged  with  the  execution  thereof. 

7.  That  since  the  death  of  the  said  John  Doe  this  plaintiff,  to  the 
«nd  that  the  said  instrument  might  be  presented  for  probate,  has 
made  and  caused  to  be  made  diligent  search  and  inquiry  therefor, 
and  has  not  and  cannot  ascertain  the  whereabouts  thereof;  that 
plaintiff  alleges  upon  information  and  belief  that  the  said  instrument 
has  been  lost  or  destroyed  by  accident  or  design. 

Wherefore,  the  plaintiff  prays  the  judgment  of  this  court  establish- 
ing the  aforesaid  instrument  as  the  last  will  and  testament  of  the 
said  John  Doe,  deceased,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  for  such  other  and  further  relief  as 
may  be  just. 

(^Signature,  address  of  attorney,  ana  verification  as  in  Form  No.  1H57.^ 

1.  New  York.  —Code  Civ.  Proc,  §  i86l. 
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WITNESSES. 
I.  Procuring  attendance  of  witness,  1042. 

1.   Affidavit  of  Defendant  in  Criminal  Action  to  Procure  Attend- 
ance of  Witness^  1042. 
)8.   Order  to  Produce  Convict  as  a  Witness,  1043. 

3.  Attachment  of  Witness,  1044. 

a.  Application  for  Attachment,  1044. 

(i)  In  General,  1044. 

(2)  By  Prosecuting  Attorney,  1044. 

b.  Attac/wient,  1044. 

(i)  In  Court  of  Pecord,  1044. 
(2)  In  Justice' s  Court,  1045. 

c.  Bond  of  Attached  Witness,  1046, 

4,  Pecogfiizance  of  Witness,  1046. 

a.  The  Recognizance,  1046, 

b.  Commitment  for  Hot  Entering  Into  Recognizance,  1047. 

II.  Default  of  witness,  1048. 

1.  Notice  to  Defaultifig  Witness  of  Motion  for  Judgment  Against 

Him,  1048. 
3.   Rule  Nisi  on  Defaulting  Witness,  1048. 

3.  Attachment  of  Defaulting  Witness,  1048. 

4.  Citatioft  to  Defaulting  Witness   to   Show  Cause  Why  Condi- 

tional Judgment  should  Not  be  Made  Final,  1049. 
6,    Citation  to  Sureties  of  Defaulting  Witness  to  Sho7v  Cause  Why 

Conditional  Judgment  should  Not  be  Made  Final,   105 1. 
6.  Final  Judgment  Against  Defaulting  Witness,  105 1. 

III.  Commitment  of  Witness  appearing  and  refusing  to 

Testify,  1052. 
iv.  action  against  defaulting  witness  for  damages,  1054. 
v.  indictment  for  persuading  a  witness  not  to  give 

evidence,  1057. 

CROSS-REFERENCES. 

J^or  Forms  of  Subpcena  to  Procure  Attendance  of  Witnesses,  see  the  title 
SUB  P  CRN  A,  vol.  17,  p.  897. 

I.  PROCJRING  attendance  of  WITNESS. 

1.  Affidavit  of  Defendant  in  Criminal  Action  to  Procure 
Attendance  of  Witness. 

Form  No.  20802.' 
State  of  Colorado,    ) 
County  of  Dolores,  f 

1.   Colorado. —  Mills'  Anno.  Stat.  (1891),  §  1507. 
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/  Circuit  Court  of  Dolores  County. 
AVwL.  J -^/"V  Term,  A.  D.  1897. 

County  of  Dolores,  ss. 

Richard  Roe,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  indicted  for  murder  in  the  Circuit  Court  of  Dolores 
county,  state  of  Colorado. 

II.  That  there  are  witnesses  whose  evidence  is  material  to  his 
defense. 

III.  That  he  cannot  proceed  to  trial  without  them. 

IV.  That  the  said  witnesses  whose  evidence  is  material  to  his 
defense  are  as  follows:  Samuel  Short  and  William  West.  That  by 
said  Samuel  Short  and  by  said  William  West  he  expects  to  prove  that 
he  was  not  within  the  county  of  Z)(?/^r^.f  at  the  time  the  crime  alleged 
in  the  indictment  is  there  stated  to  have  been  committed,  but  that 
he  was  at  that  time,  as  well  as  long  before  and  afterward,  residing 
and  present  in  the  county  of  Trittidad,  county  of  Las  Animas. 

V.  That  sdi\<\  Safnuel  Short  Sind  William  West  dirt  within  the  judicial 
district  in  which  said  court  is  held  within  one  hundred  miles  of  the 
place  of  trial. 

VI.  That  deponent  is  not  possessed  of  sufficient  means  and  is 
actually  unable  to  pay  the  fees  of  such  witnesses. 

Richard  Roe. 
Sworn  to  before  me  this  fifth  day  of  May,  i897. 

Abraham  Kent, 
Notary  Public,  Dolores  County. 


2.  Order  to  Produce  Convict  as  a  Witness. 

Form  No.  20803.' 

1 


The  State  of  Alabama,  ,  ^^ 


Jefferson  County. 

To  the  President  of  the  Board  of  Inspectors  of  Convicts: 

Whereas,  on  the  tenth  day  oi  June,  iS99,  an  order  was  duly  made 
by  the  presiding  judge  of  the  Criminal  Court  oi  Jefferson  county  that 
a  writ  issue  by  the  clerk  of  said  court  commanding  the  president  of 
the  Board  of  Inspectors  of  Convicts  to  have  John  Doe,  a  convict, 
before  said  court  on  the  twelfth  day  oi  June,  iS99,  to  give  testimony 
for  the  state  in  a  cause  pending  in  said  court  wherein  the  State  of 
Alabama  is  plaintiff  and  Richard  Roe  is  defendant,  the  testimony  of 
the  said  witness  being  material  and  not  obtainable  from  any  other 
source. 

Now,  therefore,  you  are  commanded  to  have  said  John  Doe  before 
said  court  on  said  day  according  to  the  mandate  of  this  writ. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  this  twelfth  day 
oi  June,  iS99. 

(^SEAL)  Calvin  Clark,  Clerk. 

1.  Alabama.  —  Crim.  Code  (1896),  §  4506. 
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3.  Attachment  of  Witness, 
a.  Application  for  Attachment. 

(1)  In  General. 

Form  No.  20804.* 

To  the  Clerk  of  the  District  Court  of  Freestone  County,  Texas: 

In  the  case  of  The  State  of  Texas  vs.  John  Doe,  No.  100,  charged 
with  (^stating  charge'),  you  will  please  issue  an  attachment  for  the  fol- 
lowing named  witnesses  residing  in  the  counties  as  below  set  out,  the 
testimony  of  said  witnesses  being  material  to  the  defense  (^siaie  names 
of  witnesses  and  county  of  residence).  By  the  testimony  of  William 
^<?.f/ the  fact  is  expected  to  be  proved  that  {stating  fact  expected  to 
be  proved). 

\Contijiue  in  this  manner,  stating  the  fact  expected  to  be  proved  by  each 
witness.) 

John  Doe. 
The  State  of  Texas,  \ 
County  of  Freestone.  \ 

Before  the  undersigned  authority  on  this  day  personally  appeared 
the  above  named  John  Doe,  who,  being  by  me  duly  sworn,  states 
under  oath  that  the  facts  contained  in  the  foregoing  application  are 
true. 

Witness  my  hand  and  seal  of  office,  at  Fairfield,  Texas,  the  tenth 
day  oi  June,  iS99. 

.(seal)  Calvin  Clark,  Clerk, 

District  Court,  Freestone  County,  Texas. 

(2)  By  Prosecuting  Attorney. 
Form  No.  20805.' 

To  the  Clerk  of  the  District  Court  of  Freestone  County,  Texas-? 

In  the  case  of  The  State  of  Texas  vs.  John  Doe,  No.  100,  charged 
with  {stating  charge),  you  will  please  issue  an  attachment  for  the  fol- 
lowing named  witnesses  residing  in  the  counties  as  below  set  out, 
the  testimony  of  said  witnesses  being  material  for  the  state: 
{State  names  of  witnesses  and  county  of  residence.) 
Witness  my  hand  this  tenth  day  oi  June,  i899. 

Andrew  Jackson,  District  Attorney, 
Blank  Judicial  District  of  Texas. 

b.  Attachment. 
(1)  In  Court  of  Record. 
Form  No.  20806.2 

The   State  of  Texas  to  the  Sheriff  or    any  Constable  of  Freestone 
County,  said  State,  Greeting: 
You  are  commanded  to  take  the  body  of  John  Doe  and  bring  him 

1.  Texas.  —  Code  Crim.  Proc.  (1895),  2.  Texas.  —  Code  Crim.  Proc.  (1895), 
an.  525.  art.  524. 
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before  the  County  Court  of  Freestone  county,  at  the  court-house  in 
Fairfield,  in  Freestone  county,  Texas,  on  the  tenth  day  oi  June,  i899, 
then  and  there  to  testify  as  a  witness  in  behalf  of  the  plaintiff  in  the 
case  of  The  State  of  Texas  vs.  Richard  Roe,  No.  100,  pending  before 
said  court. 

Herein  fail  not,  and  due  return  make  of  this  writ  on  or  before  the 
tenth  day  ol  June,  i899.  The  bail  bond  required  of  said  witness  is 
fixed  at  ^600. 

Witness  my  signature  and  seal  of  office  this  first  day  oi  June,  iS99. 

(seal)  Calvin  Clark,  Clerk, 

County  Court,  Freestone  Co.,  Texas. 

(2)  In  Justice's  Court. 

Form  No.  20807.' 

(Miss.  Anno.  Code  (1892),  §  2409.) 
The  State  of  Mississippi  to  any  lawful  officer  of  Sunflower  County: 

We  command  you  to  take  the  body  of  Samuel  Short  and  have  him 
before  the  undersigned  justice  of  the  peace  of  Sunflower  county,  at 
my  office,  on  the  tenth  day  oi  January,  iS98,  at  ten  o'clock  A.  m.,  to 
testify  for  the  plaintiff  in  the  ca.se  of  John  T>oe  against  Richard  Roe, 
No.  27.  But  if  the  said  Samuel  Short  shall  furnish  bail,  with  sure- 
ties, to  be  approved  by  you,  in  the  sum  of  one  hundred  dollars,  for 
his  appearance  at  said  time  and  place,  you  will  discharge  him.  And 
have  there  then  this  writ. 

Witness  my  hand  the  first  day  oi  June,  a.  d.  \898. 

Abraham  Kent,  Justice  of  the  Peace» 

Form  No.  20808.* 

In  >.^;V.'.  Court,  )  ^         ^ 

Precmct  No.  2.    \ 
The   State  of   Texas  to  the    Sheriff  or  any  Constable  of  Freestone 
County,  Greeting: 

You  are  hereby  commanded  to  take  the  body  oi  John  Doe,  if  to  be 
found  in  your  county,  and  bring  him  personally  before  me,  the 
undersigned,  a  justice  of  the  peace  of  said  county,  precinct  No.  2,, 
at  my  office  in  Fairfield,  on  the  tenth  day  oi  June,  a.  d.  \899,  then 
and  there  to  testify  as  witness  in  behalf  of  the  plaintiff  in  the  case 
of  The  State  of  Texas  vs.  Richard  Roe,  No.  100,  now  pending  before 
me,  and  there  remain  from  day  to  day  and  from  term  to  term  until 
discharged  by  due  course  of  law. 

(The  bail  bond  required  of  said  witness  is  fixed  at  $<500.) 

Returnable  the  tenth  day  oi  June,  a.  d.  \W9. 

Herein  fail  not,  but  of  this  writ  make  due  return,  showing  how 
you  have  executed  the  same. 

Witness  my  official  signature  at  Fairfield,  this  first  day  of  June.^ 
a.  d.  \899. 

Abraham  Kent,  Justice  of  the  Peace, 
Precinct  No.  2. 

1.  Mississippi.  — Anno.  Code  (1892),  2.  Texas.  —  Code  Crim.  Proc.  (1895)^ 
§  2409.  art.  524. 
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c.  Bond  of  Attached  Witness. 

Form  No.  20809.' 

The  State  of  Texas,  \ 
County  of  Freestone.  [ 

Know  all  men  by  these  presents,  that  we,  John  Doe,  as  principal, 
and  Samuel  Short,  William  West  and  Francis  Fern,  as  sureties,  are 
held  and  firmly  bound  unto  The  State  of  Texas,  in  the  penal  sum  of 
five  hundred  dollars,  jointly  and  severally,  conditioned,  however,  that 
if  the  saidy^/!//Z>^^  shall  make  his  personal  appearance  before  the 
Hon.  District  Court  of  Freestone  county,  Texas,  at  the  court-house 
thereof,  in  Fairfield,  on  the  tenth  day  of  June,  i899,  and  there  remain 
from  day  to  day  and  from  term  to  term  of  said  court,  until  discharged 
by  due  course  of  law,  then  and  there  to  testify  as  a  witness  for  the 
plaintiff  in  a  certain  criminal  cause.  No.  100,  pending  in  said  court, 
wherein  The  State  of  Texas  is  plaintiff,  and  Richard  Roe  is  defendant, 
then  this  obligation  shall  become  void;  otherwise  to  remain  in  full 
force  and  effect. 

Witness  our  hands  \}ix\%  first  day  oi  June,  i899. 

Joh?iDoe,  Principal. 
Samuel  Short, 
William  West, 
Francis  Fern. 

Sureties. 
Approved  by  me,  this,  first  day  oi  June,  iS99. 

John  Lynch,  Sheriff, 
Freestone  County,  Texas. 
{Justification  of  sureties.') 

4.  Recog-nizance  of  Witness. 

a.  The  Recognizance. 

Form  No.  20810. 
The  State  of  Ohio,      \ 
Hamilton  County,  ss.  \ 

Be  it  remembered  that  on  the  tenth  day  oi  June,  a.  d.  i8P9,  John 
Doe,  Samuel  Short  and  Richard  Roe  personally  appeared  before  me, 
Abraham  Kent,  one  of  the  justices  of  the  peace  in  and  for  the  county 
aforesaid,  and  jointly  and  severally  acknowledged  themselves  to  owe 
the  state  of  Ohio  the  sum  of  fifty  dollars  each,  to  be  levied  of  their 
goods  and  chattels,  lands  and  tenements,  if  default  be  made  in  the 
condition  following,  to  wit: 

The  condition  of  this  recognizance  is  such  that  if  the  above  bound 
John  Doe  personally  be  and  appear  before  the  Hamilton  Circuit  Court 
on  the  first  day  of  the  next  term  thereof,  then  and  there  to  give 
evidence  and  the  truth  to  say  on  behalf  of  the  state,  touching  such 
matters  as  shall  then  and  there  be  inquired  of  him  in  a  certain  case 
wherein  the  state  of  Ohio  is  plaintiff  and  John  Smith  is  defendant, 

1.   Texas.  —  Code  Crim.  Proc.  (1895),  art.  529. 
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and  not  depart  the  court  without  leave,  then  this  recognizance  shall 
be  void;  otherwise  the  same  shall  remain  in  full  force  and  virtue  in 
law. 

John  Doe. 
Samuel  Short. 
Richard  Roe. 
Taken  and   acknowledged  before  me   on  the  day  and  year  first 
above  written. 

-  Abraham  Kent,  Justice  of  the  Peace. 

b.  Commitment  fop  Not  Entering  Into  Recognizance. 

Form  No.  2081  i . 
(Precedent  in  Matter  of  Petrie,  i  Kan.  App.  187.) 

The  State  of  Kansas  to  J.  R.  Smith,  constable  in  and  for  the  county 
aforesaid,  and  to  the  keeper  of  the  jail  of  the  county  aforesaid. 
Greeting: 
Whereas  Mart.  Tooney,  late  of  said  county,  has  been  arrested  on 
the  oath  of  L.  A.  Petrie,  charged  with   the  crime  of  robbery;  and, 
whereas,  said  L.  A.  Petrie  has  been  required  to  enter  a  recognizance 
in  the  sum  of  %S00  to  appear  and  testify  in  that  behalf  at  the  first  day 
of  the  April  court,  \W5,  of  the  Bourbon  county  District  Court,  and  has 
been  examined  by  me,  with  which  requisition  he  has  failed  to  com- 
ply:   Wherefore  you,  the  said  constable,  are   hereby  commanded  to 
take  the  body  of  him,  the  said  Z.  A.  Petrie,  and  deliver  him  to  the 
keeper  of  the  county  jail  of  your  county;  and  you,  the  said  keeper 
of  the  said  jail,  are   hereby  commanded  to  receive  the  said  L.  A. 
Petrie  into  your  custody  in  the  jail  of  the  county  aforesaid,  there  to 
remain  until  he  be  discharged  by  due  course  of  law. 
[Witness  (concluding  as  in  Form  No.  58 ^^.Y 

Form  No.  20812. 

(Fla.  Rev.  Stat.  (1892),  p.  894.) 
State  of  Florida, ' 
Dade  County, 
Blank  District. 

In  the  Name  of  the  State  of  Florida,  to  the  Sheriff  or  any  Constable 
of  said  County : 
Whereas  John  Doe  has  this  day  been  brought  before  me,  a  justice 
of  the  peace  in  and  for  said  county,  upon  the  charge  of  (^Here  state 
the  offense  precisely  as  it  is  laid  in  the  warrant^,  and  I,  having  made 
examination  in  due  form  of  law,  did  adjudge  that  said  offense  had 
been  committed  in  said  district,  and  that  there  was  probable  cause 
to  believe  the  s^\A  John  Doe  guilty  thereof;  and  whereas,  upon  said 
adjudication,  I  did  order  Ric liar d  Roe,  who  was  then  and  there  before 
me,  a  material  witness  in  behalf  of  the  state,  to  become  recognized 
in  the  sum  of  five  hundred  dollars  for  his  appearance  at  the  next 
term  of  the  court  to  be  holden  in  and  for  said  county,  and  the  said 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  ia 
the  reported  case. 
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Richard  Roe  having  failed  to  enter  into  such  recognizance :  These 
are,  therefore,  to  command  you  forthwith  to  take  the  said  RicharcT 
Roe  and  convey  him  to  the  common  jail  of  said  county,  the  keeper 
whereof  is  hereby  required  to  detain  him  in  custody  in  said  jail  until 
he  shall  comply  with  said  order,  or  otherwise  be  discharged  accord- 
ing to  law. 

Given  under  my  hand  and  seal  this  tenth  day  oi  June,  a.  d.  i899. 

Abraham  Kent,     (seal) 
Justice  of  the  Peace. 

II.  DEFAULT  OF  WITNESS. 

1.  Notice  to  Defaulting  Witness  of  Motion  for  Judgment 

Against  Him. 

Form  No.  20813. 

(I  N.  Car.  Code  (1883),  p.  358.) 
John  Doe     ) 
against       >  County  of  Wake. 
Richard  Roe.  ) 
To  Samuel  Short: 

Take  notice,  that  on  the  tenth  day  oi  June,  i899,  the  plaintiff  in' 
the  above  action  will  move  Abraham  Kent,  Esq.,  the  justice  before 
whom  the  trial  of  said  action  was  had,  on  the  fifth  day  oi  June,  iS99,. 
for. judgment  against  you  for  the  sum  of  ^f/Zy  dollars,  forfeited  by 
reason  of  your  failure  to  appear  and  give  evidence  on  said  trial  as- 
you  were  summoned  to  do. 

Dated  this  fifth  day  oi  June,  i899. 

John  Doe,^  Plaintiff. 

2.  Rule  Nisi  on  Defaulting  Witness. 

Form  No.  20814.1 

(Miss.  Crim.  Code  (1892),  §  2407.) 
(  Title  of  cause. ) 

Samuel  Short,  being  subpoenaed  to  appear  this  day  as  a  witness  for 
John  Doe,  the  plaintiff,  in  the  cause  of  John  Doe  v.  Richard  Roe, 
No.  200,  and  having  made  default,  judgment  is  given  against  said 
Samuel  Short,  the  defaulting  witness,  for  ten  dollars  in  favor  of 
John  Doe,  to  be  made  final  unless  said  Samuel  Short,  the  witness,, 
shall  show  cause  against  it  according  to  law. 

Abraham  Kent,  Justice  of  the  Peace. 

3.  Attachment  of  Defaulting  Witness. 

Form  No.  20815.* 

The  State  of  Ohio,  ' 
Stark  County, 
Canton  Township. 

1.  Mississippi.  —  Anno.  Code  (1892),  2.  Ohio,  —  Bates'  Anno.  Stat.  (i904)». 
S  2407.  §  6541. 
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Before  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  town- 
ship and  county. 
To  any  Constable  of  said  Township,  Greeting: 

Whereas,  it  appears  to  my  satisfaction,  by  proof  made  before  me, 
that  onQ  John  Doe  has  been  duly  served  with  a  subpoena  on  iht  Jirsl 
day  oi  June,  i899,  requiring  him  to  appear  at  my  office  on  the  ien//t 
day  oi  June,  iS99,  at  ten  o'clock  a.  m.  of  said  day,  then  and  there  to 
give  testimony  in  a  certain  action  pending  before  me,  wherein 
Samuel  Short  is  plaintiff  and  Richard  Roe  is  defendant;  that  the  testi- 
mony of  yi?//^  Z^i?^  is  material,  and  that  he  refuses  and  neglects  to 
attend  as  such  witness  in  conformity  with  such  subpoena: 

These  are  therefore  to  command  you  to  take  and  safely  keep  the 
sdi'id  John  Doe  so  that  you  have  his  body  before  me  on  the  fifteenth 
day  oi  June,  iS99,  at  ten  o'clock  A.  m.,  forthwith,  to  answer  unto  the 
state  of  Ohio  for  such  disobedience  of  such  subpoena  and  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this  tenth  day  of  June,  iS99. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  20816. 

(Vt.  Stat.  (1894),  p.  974,  No.  30.) 

State  of  Vermont,     )  To  any  Sheriff  or  Constable  in  the  State,  or  to 
Orange  County,  ss.  \    Samuel  Short,  an  indifferent  person.  Greeting: 

V^heve.diS,  John  Doe,  oi  Chelsea,  in  the  connty  oi  Orange,  has  been 
duly  summoned  to  appear  before  me,  Abrahatn  Kent,  one  of  the  jus- 
tices of  the  peace  within  and  for  said  county  {or  other  officer,  as  the 
case  may  be'),  on  the  fifteenth  day  of  February,  iS99,  to  make  his  depo- 
sition in  a  certain  cause  to  be  heard  and  tried  before  (^Here  insert  the 
court,  and  its  time  and  place  of  sitting'),  in  which  John  Doe  is  plaintiff 
B.x\d  John  Roe  is  defendant;  and  whereas  the  s^xd  John  Doe  having 
been  tendered  his  legal  fees,  has  refused  or  neglected  to  appear 
accordingly;  therefore, 

By  authority  of  the  state  of  Vermont,  you  are  hereby  commanded 
to  apprehend  the  body  of  the  said  John  Doe,  and  him  forthwith  have 
before  me  at  Chelsea,  in  the  county  of  Orange,  then  and  there  to 
make  his  deposition  in  said  cause,  and  to  be  further  dealt  with  as 
the  law  directs. 

Fail  not,  but  make  service  and  return  according  to  law. 

Dated  at  Chelsea,  in  the  county  of  Orange,  the  fifteenth  day  of 
February,  a.  d.  x'899. 

Abraham  Kent,  Justice  of  the  Peace 
(or  Notary  Public  or  Mastery  in  Chancery). 

4.  Citation  to  Defaulting  Witness   to  Show   Cause  Why 
Conditional  Judgment  should  Not  be  Made  Final. 

Form  No.  20817.' 

The  State  of  Texas,  ) 
County  of  Freestone.  \ 

I.   TVjraj.  — Code  C rim.  Proc.  (1895),  art.  519. 
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To  the  Sheriff  or  any  Constable  of  Freestone  County,  Greeting: 

Whereas,  on  the  tenth  day  oi  June,  iS99,  in  the  District  Court  of 
Freestone  county,  Texas,  then  in  session  at  the  court-house,  in  the 
city  of  Fairfield,  the  following  proceedings  which  were  had  in  cause 
No.  100,  "The  State  of  Texas  v.  John  T>oe,"  which  was  then  pending 
in  said  court,  to  wit: 

The  State  of  Texas  |  j^  ^^^  District  Court  of  Freestone  County,  Texas. 
^  ,  ^'j^  X  June  Term,  a.  d.  \W9. 

Be  it  remembered,  that  on  this  tetith  day  oi  June,  a.  d.  i899,  the 
above  cause  was  called,  and  came  the  State  of  Texas,  by  Andrew 
Jackson,  attorney,  and  the  defendant  in  person. 

And  it  appearing  to  the  court  t\\2iX.  John  Smith,  who  was  on  the 
first  day  oi  June,  a.  d,  i89P,  duly  and  legally  summoned  hy  John 
Lynch,  sheriff  of  Freestone  county,  by  virtue  of  a  subpoena  issued  by 
the  clerk  of  this  court,  on  the  first  dB.y  oi  June,  i899,  to  appear  at 
the  June  term,  i899,  of  this  court,  and  to  remain  from  day  to  day, 
and  term  to  term  until  discharged  according  to  law,  then  and  there 
to  give  evidence  in  the  above  stated  cause,  in  behalf  of  the  plaintiff, 
wholly  failed  to  appear  when  said  cause  was  called,  as  he  was  bound 
to  do,  and  after  being  distinctly  called  by  the  sheriff  at  the  court- 
house door,  wholly  made  default. 

It  is  therefore  ordered  by  the  court  that  a  fine  of  fijtj  dollars  be 
and  is  entered  against  the  said  defaulting  witness,  John  Smith,  for 
contempt  of  court. 

Aad  it  is  ordered,  adjudged  and  decreed  by  the  court  that  the 
state  of  Texas  do  have  and  recover  of  and  from  the  said  John  Smith 
the  said  sum  oi  fifty  dollars,  together  with  all  costs  in  this  behalf 
expended,  and  that  this  judgment  be  made  final,  unless  good  cause 
be  shown  at  the  next  term  of  this  court,  by  the  said  John  Smith,  why 
he  did  not  obey  said  subpoena  and  appear  before  this  court,  on  this 
day,  as  required  by  said  summons  as  aforesaid. 

It  is  further  ordered  by  the  court  that  the  clerk  of  this  court 
issue  citation  to  said  John  Smith,  commanding  him  to  appear  before 
the  next  term  of  this  court  to  be  holden  at  the  court-house  in  the 
town  of  Fairfield,  in  the  county  of  Freestone  and  state  of  Texas,  on 
the  first  day  of  September,  a.  d.  \W9,  and  then  and  there  to  show 
cause,  if  any  he  can,  why  this  judgment  nisi  shall  not  be  made 
final. 

John  Marshall,  Judge  Presiding. 

Attest:     Calvin  Clark,  Clerk. 

This  is  therefore  to  command  you  to  summon  the  said  John  Smith 
to  be  and  appear  before  the  honorable  District  Court  of  Freestone 
county,  to  be  holden  at  the  court-house  in  the  town  of  Fairfield,  on 
the  first  day  of  September,  i899,  then  and  there  to  show  cause  why 
the  judgment  nisi  above  set  forth  shall  not  be  made  final. 

Herein  fail  not  to  execute  and  return  as  the  law  directs. 

Given  under  my  hand  and  seal  of  office  at  Fairfield,  Texas,  this 
tenth  day  oi  June,  i899. 

(seal)  Calvin  Clark, 

Clerk  District  Court,  Freestone  County,  Texas. 
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5.  Citation  to  Sureties  of  Defaulting  Witness  to  Show 
Cause  Why  Conditional  Judgment  should  Not  be  Made 
Final. 

Form  No.  2081  8.' 

The    State   of  Texas   to    the  Sheriff  or  any  Constable    of  Freestone 
County,  Greeting: 

Whereas,  on  XSx^  first  day  oi  June.,  a.  d.  i^99,  John  Doe,  as  princi- 
pal, did  enter  into  a  certain  bond,  with  Samuel  Short,  William  West 
2i\\6.  Francis  Eenn,  as  sureties,  in  the  penal  sum  oi five  hundred  doWaxs, 
payable  to  the  state  of  Texas,  and  conditioned  that  the  said  principal 
•should  make  his  personal  appearance  before  the  District  Court  of 
Freestone  county,  Texas,  on  the  tenth  6siy  oi  June,  a.  d.  i899,  and 
there  remain  from  day  to  day,  and  from  term  to  term,  until  dis- 
charged by  due  course  of  law,  then  and  there  to  testify  as  witness 
for  the  plaintiff  in  a  certain  cause  pending  in  said  court  wherein  the 
state  of  Texas  is  plaintiff  and  Richard  Roe  is  defendant,  number  100 
on  the  criminal  docket  of  said  court;  and  whereas,  on  the  tenth  day 
oi  June,  a.  d.  i2>99,  before  said  court  then  in  session,  said  cause  was 
called  for  trial  and  the  said  John  Doe  failed  to  appear  as  such  witness 
when  called,  but  wholly  made  default,  whereupon  it  was  ordered, 
adjudged  and  decreed  by  said  court  that  said  bond  be  forfeited,  and 
that  the  state  of  Texas  do  have  and  recover  of  the  said  John  Doe,  as 
principal,  and  of  the  said  Samuel  Short,  William  West  and  Francis 
Fenn,  as  sureties,  the  full  penalty  of  said  bond,  to  wit:  the  sum  of 
five  hundred  dollars,  and  that  said  judgment  should  be  made  final, 
unless  good  cause  be  shown  at  the  term  of  said  court  why  the  said 
John  Doe  did  not  appear. 

You  are  therefore  commanded  to  summon  the  said  John  Doe,  and 
the  said  Samuel  Short,  William  West  and  Francis  Fenn,  sureties  as 
aforesaid,  to  be  and  appear  before  our  said  District  Court  of  said 
Freestone  county,  at  the  next  term  thereof,  to  be  begun  and  holden 
at  the  court-house  of  said  county,  in  Fairfield,  on  the  tenth  day  of 
September,  a.  d.  18^5,  then  and  there  to  show  cause  why  said  for- 
feiture should  not  be  made  final. 

Herein  fail  not,  and  of  this  writ  make  due  return  as  the  law  directs. 

Witness  my  signature  and  official  seal  on  this  the  tenth  day  of 
June,  A.  D.  \W9. 

(seal)  Calvin  Clark, 

Clerk  District  Court,  Freestone  County,  Texas. 

6.  Final  Judgment  Against  Defaulting  Witness. 

Form  No.  20819.' 

(Miss.  Anno.  Code  (1892),  §2410.) 

(  Title  of  cause.') 

Samuel  Short,  being  duly  summoned  to  appear  and  show  cause 
against  the  judgment  nisi  for  ten  dollars   entered  against   him    in 

1.  Texas.  —  Code  Crim.  Proc.  (1895),  2.  Mississippi.  —  Anno.  Code  (1892), 
.an.  538.  §  2410. 
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favor  oi  John  Doe,  as  a  defaulting  witness  in  the  cause  oi  John  Doe 
V.  Richard  Roe,  No.  21,  on  the  tenth  day  oi  June,  a.  d.  \Z98,  and 
having  failed  to  show  cause  for  such  default,  the  said  judgment  nisi 
for  ten  dollars  is  now  made  final,  as  well  as  judgment  for  costs  ia 
said  matter,  this  the  tenth  day  oi  June,  a.  d.  \2>98. 

Abraham  Kent,  Justice  of  the  Peace. 


Form  No.  20820.  > 

(I  N.  Car.  Code  (1883),  p.  358.) 

John  Doe     \  Justice's  Court, 

against  >  Motion  for  Penalty  against  Samuel  Short,  Defaulting 
Richard  Roe.  )  Witness, 

The  tenth  ^0.^  oi  June,  i?>99,  John  Doe,  above  named,  appears,  and, 
according  to  a  notice  filed  and  duly  served  on  Samuel  Short,  moved 
for  the  penalty  oi  fifty  dollars,  forfeited  by  the  said  Samuel  Short  by 
reason  of  his  failure  to  attend  and  give  evidence  on  the  trial  of  a 
cause,  wherein  Joh?i  Doe  was  plaintiff  and  Richard  Roe  was  defend- 
ant, tried  before  me  at  my  office,  on  the  fifth  day  oi  June,  i899,  as 
appears  by  entry  duly  made  on  my  docket,  when  and  where  the  said 
Samuel  Short,  a  witness  summoned  on  the  part  of  the  plaintiff  in 
that  action,  was  called  and  did  fail. 

Samuel  Short  SLppeciTs  and  assigns  for  excuse  "high  water,"  and 
offers  his  affidavit,  which  is  filed.  He  also  offers  as  a  witness  in  his 
behalf  JVilliam  West,  who,  being  duly  sworn,  testifies  that  {state  what 
William  West  says  about  the  condition  of  the  7vater  at  the  time). 

Samuel  Short,  having  no  other  evidence,  closed  the  case  on  his 
part. 

Whereupon  John  Doe  offered  John  Smith  as  a  witness,  who,  being 
sworn,  testifies  {state  what  witness  says). 

It  is  adjudged,  on  motion  oi  John  Doe,  t\\2X  John  Doe  do  recover 
of  Samuel  Short  the  sum  oi  fifty  dollars,  penalty  forfeited  by  reason 
of  the  premises,  and  the  further  sum  oi  five  dollars,  costs  of  this, 
motion. 

Abraham  Kent,  Justice  of  the  Peace. 

III.  COMMITMENT  OF  WITNESS  APPEARING  AND  REFUSING  TO 

TESTIFY. 

Form  No.  20821. 

(Precedent  in  In  re  Clark,  65  Conn.  18.) 

State  of  Connecticut, 
Litchfield  County. 
To  the  Sheriff  of  the  County  of  Litchfield,  his  Deputy,  or  either  Con- 
stable of  the  town  of  Sharon  and  to  the  Keeper  of  the  Jail  at 
Litchfield,  in  said  County,  Greeting: 
Whereas,  at  a  court  of  inquiry  held  at  Sharon,  in  said  county,  by 
George  H.  Smith,  Charles  Hollister,  Leander  H.  Bar  tram   and  George 
'  M.  Marckus  and  Si?neon  B.  Jewett,  grand  jurors,  being  at  least  three 
grand  jurors  of  said  Sharon,  on  the  23d  day  of  March,  \%9I^,  at  IT 
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o'clock  in  tht  forenoon  of  said  day,  met  and  convened  to  advise  con- 
cerning offenses  committed  in  the  town  of  Sharon,  William  Clark,  of 
JVezv  Milford,  having  appeared  before  said  grand  jurors  as  aforesaid, 
and  having  been  duly  sworn  to  testify  before  said  grand  jurors  so 
sitting  as  a  court  of  inquiry,  on  being  required  and  demanded,  wil- 
fully and  contemptuously  neglected  and  refused  to  answer  the  fol- 
lowing proper  questions,  to  wit: 

Did  you  see  Mr.  Anthony  purchase  liquors  at  Mr.  Kirbfs  which 
was  delivered  in  bottles  afterward  to  Mr.  Addis  ?  which  question  the 
said  William  Clark  refused  to  answer,  and  the  said  William  Clark  was 
thereupon  asked  the  following  question: 

Did  you  purchase  any  liquors  at  Mr.  Kirbys  on  Sunday,  in  October, 
jSOo?  which  question  the  said  William  Clark  refused  to  answer. 
The  witness  was  then  asked  the  following  question: 

Did  any  one  in  your  presence  purchase  any  liquors  at  Mr.  Kirbfs 
on  Sunday  ?  which  question  the  said  Clark  refused  to  answer.  The 
witness  was  then  asked  the  following  question: 

Did  you  take  any  liquors  from  Kirbys  which  you  afterward 
delivered  to  Mr.  Addis}  which  question  the  witness  refused  to  answer. 
The  witness  was  then  asked  the  following  question: 

While  you  were  at  Kirbfs  hotel,  staying  over  Sunday,  in  October. 
iS93,  did  you,  or  any  one  in  your  presence,  purchase  any  liquor  ol 
Kirby  on  that  Sunday  ?  which  question  said  Clark  refused  to  answer. 
The  witness  was  then  asked  the  following  question: 

How  much  liquor  did  you  and  Anthony  take  away  from  Kirby  s  with 
you  ?  which  question  the  said  Clark  refused  to  answer.  The  wit- 
ness was  then  asked  the  following  question: 

How  much  liquor  did  you  deliver  to  Mr.  Addis  that  you  had  pur- 
chased at  Kirbfs  ?  which  question  the  said  Clark  refused  to  answer; 
and  said  grand  jurors  thereupon  finding  that  said  questions  were 
proper  and  that  the  said  William  Clark  wilfully  and  contemptuously 
refused  to  answer  said  questions;  and  said  grand  jurors  thereupon 
ordered  that  the  said  Clark  be  committed  to  the  common  jail  at 
Litchfield,  in  said  county,  there  to  remain,  at  his  own  expense,  until  he 
shall  answer  said  questions  and  give  evidence  as  required  by  law;  and 
said  grand  jurors,  George  H.  Smith,  Leander  H.  Bartram,  Charles 
Hollister  and  George M.  Marckus,  thereupon  complained  to  the  under- 
signed Wilson  P.  Sturges,  a  justice  of  the  peace  for  the  county  of 
Litchfield,  that  being  the  county  in  which  such  meeting  of  said  grand 
jurors  was  held,  who  thereupon  caused  said  William  Clark  to  be 
brought  before  him,  and  the  undersigned  finds  that  said  grand 
jurors  aforesaid  were  met  and  convened  in  said  Sharon  to  advise  con- 
cerning offenses  committed  therein,  and  were  sitting  as  a  court  of 
inquiry  in  said  town,  and  that  William  Clark  appeared  and  was 
before  said  grand  jurors  so  met  and  convened  as  a  court  of  inquiry, 
as  a  witness  and  was  duly  sworn  to  answer  proper  questions,  and 
that  the  said  William  Clark  wilfully  and  contemptuously  refused  to 
answer  the  questions  heretofore  set  forth,  which  questions  were 
proper  questions,  and  that  the  said  William  Clark  wilfully  and  con- 
temptuously neglects  and  refuses  to  testify  before  said  grand  jurors. 

Wherefore,  you  are  hereby  commanded  to  take  the  said  William 
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Clark  and  him  commit  to  the  keeper  of  the  jail  in  and  for  the  county 
of  Litchfield,  who  is  hereby  commanded  to  receive  the'said  William 
Clark  into  his  custody  and  him  safely  keep  within  said  jail  at  his  own 
expense  until  he  shall  answer  said  questions  and  give  evidence  as  sa 
required  or  be  otherwise  legally  discharged.  Hereof  fail  not  but 
due  service  make  and  leave  with  said  keeper  this  mittimus. 
Dated  at  Sharon,  this  2Jtih  day  of  March,  \?)9Jf. 

Wilson  P.  Sturges, 
Justice  of  the  Peace  ior  Litchfield  County. 


IV.  ACTION  AGAINST  DEFAULTING  WITNESS  FOR  DAMAGES. 
Form  No.  20822.' 

(^Title  of  court  and  cause  as  in  Form  No.  5926.') 
The  complaint  of  the  above  named  plaintiff  respectively  shows  to 
this  court: 

1.  That  during  all  the  times  hereinafter  mentioned  an  action  was 
pending  in  the  Supreme  Court  of  the  state  of  New  York,  in  and  for 
the  county  of  Suffolk,  in  which  action  this  plaintiff  was  the  plaintiff 
and  one  Samuel  Short  was  the  defendant. 

2.  Tha.tonthetenthda.yoi  March,  iS99,  at  (stating place),  the  plaintiff 
caused  the  defendant  to  be  duly  served  with  a  subpoena  command- 
ing him  to  attend  as  a  witness  in  the  said  Supreme  Court  in  and  for 
the  Qounty  of  Suffolk,  (or  to  attend  as  a  witness  before  Calvin  Clark, 
an  officer  of  the  said  court,  duly  empo7vered  to  receive  evidence,  or  to 
attend  as  a  witness  before  Calvin  Clark,  a  commissioner  appointed  by  the 
said  court  to  take  testimony,  ox  to  attend  as  a  7vitness  before  Calvin  Clark, 
a  referee  appointed  by  the  said  court  to,  briefly  designating  object  of  refer- 
ence), on  the  tenth  day  of  April,  i899,  there  to  give  testimony  in 
behalf  of  the  plaintiff  in  said  proceedings  there  pending.  That  the 
testimony  of  the  defendant  was  necessary  and  material  to  the  plain- 
tiff on  the  trial  of  said  action. 

3.  That  at  the  same  time  the  plaintiff  caused  fifty  cents,  the  law- 
ful fees  of  the  said  witness,  to  be  paid  (or  tendered)  to  him. 

4.  That  the  defendant,  not  regarding  his  duty,  failed  and  wilfully 
refused  to  attend  as  commanded.  Whereby  the  defendant  became 
indebted  to  the  plaintiff  in  the  sum  oi  fifty  dollars,  according  to  the 
statute  in  such  case  made  and  provided. 

5.  The  plaintiff  further  says  that  thereby  the  plaintiff,  when  said 
action  was  called  for  trial,  was  compelled,  for  want  of  the  testimony 
of  said  defendant,  without  whose  testimony  he  could  not  safely  pro- 
ceed to  the  trial  of  said  action,  to  move  the  said  court  there  to  post- 
pone (or  continue)  the  said  action;  and  the  said  court  did  postpone 
(or  continue)  the  same,  at  the  costs  of  said  plaintiff;  and  the  plaintiff 
was  compelled  to  pay  on  said  postponement  (or  continuance),  as  costs 
thereof,  fifty  dollars,  which  sum  he  was  so  compelled  to  pay  by 
reason  of  the  said  refusal  of  the  said  defendant;  to  plaintiff's  damage 
fifty  dollars. 

»  1.  New  York. — Code  Civ.  Proc,  §  853. 
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[Or  5.  That  the  plaintiff,  when  said  action  was  called  for  trial^ 
was  nonsuited  for  want  of  the  testimony  of  the  defendant,  and  his 
action  was  dismissed,  with  costs  {or  otherwise  state  the  substance  of  the 
judgment  of  nonsuit^,  and  the  plaintiff  was  compelled  to  pay  the  same, 
and  the  sum  of  fifty  dollars,  his  costs,  counsel  fees  and  disburse- 
ments in  the  said  action;  and  that  the  defendant  in  said  action  hav- 
ing become  insolvent  {or  the  demand  upon  which  said  action  was 
brought  having  meanwhile  become  barred  by  the  statute  of  limita- 
tions), the  plaintiff  lost  his  demand,  to  recover  which  said  action  was 
brought,  all  which  was  caused  by  said  refusal  of  the  defendant;  to 
the  plaintiff's  damage y^/o*  dollars.] 

6.  That  by  reason  of  the  premises  the  defendant  forfeited  to  the 
plaintiff  the  sum  oi  fifty  dollars. 

Wherefore  {concluding  as  in  Form  No.  5926.) 

Form  No.  20823. 

(3  Chit.  PI.  (1818),  p.  427.) 

{Commencement  as  in  Form  No.  693J^.) 

For  that  whereas  the  said  John  Doe  before  the  committing  of  the 
grievances  hereinafter  mentioned,  to  wit,  in  Trinity  term,  in  the  tenth 
year  of  the  reign  of  our  lord  the  now  king,  in  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  Westmifister,  impleaded  one 
Samuel  Short  in  a  certain  plea  of  trespass  on  the  case  to  the  damage 
of  the  said  John  Doe  of  Z900,  and  such  proceedings  were  thereupon 
had  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, in  that  plea,  that  afterwards,  to  wit,  at  the  sittings  of  nisi 
prius,  holden  in  the  Great  Hall  of  Pleas,  commonly  called  West- 
minster  Hall,  at  Westtninster,  on  {stating  time),  before  the  Right 
Honorable  Edward  Lord  Ellenborough,  then  and  still  being  chief 
justice  of  our  said  lord  the  king,  a  certain  issue  before  then  joined 
in  the  said  plea  between  the  said  John  Doe  and  the  said  Samuel 
Short  in  due  manner  came  on  to  be  tried  by  a  jury  of  the  country, 
then  and  there  chosen,  tried  and  sworn  for  that  purpose,  to  wit, 
at  {stating  place).  And  whereas,  before  the  trial  of  the  said  issue, 
and  also  before  the  committing  of  the  grievances  hereinafter  next 
mentioned,  to  wit,  on  {statitig  time),  at  {stating  place),  the  said  John 
Doe  prosecuted  out  of  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  his  said  majesty's  writ  of  subpoena,  directed  to  John 
Smith,  John  Jones  and  the  said  Richard  Roe,  by  which  said  writ  our 
said  lord  the  king  commanded  them,  the  said  John  Smith,  John 
Jones  and  Richard  Roe,  that  all  other  things  being  set  aside, 
and  leaving  every  excuse,  they  should  appear  in  their  proper 
persons  respectively  before  the  said  Edivard  Lord  Ellenborough, 
the  said  chief  justice  of  our  said  lord  the  king,  assigned  to 
hold  pleas  in  his  said  majesty's  court  at  Westminster  Hall, 
in  the  county  of  Middlesex,  on  {stating  time),  then  next,  that  is  to 
say,  on  {stating  time),  by  nine  o'clock  of  the  forenoon  of  the  same 
day;  and  that  they,  the  saidy<?^//  Smith,  John  Jones  and  Richard  Roe. 
or  either  of  them,  should  produce  and  show  forth,  at  the  time  and 
place  aforesaid,  a  certain  warrant  granted  to  them,  or  one  of  them, 
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by  the  then,  etc.,  upon  a  certain  writ  of  non  omittas  testatum  fi.  fa., 
issued  out  of  and  under  the  seal  of  the  said  court  of  our  said  lord  the 
king,  etc.,  on  or  about  the  13th  day  oi May  then  last,  between y^//« 
Doe^  plaintiff,  and  Satnuel  Short,  defendant,  and  the  paper-writing  or 
instruction  which  accompanied  the  same  warrant,  and  then  and 
there  to  testify  and  show  all  and  singular  those  things  which  they 
knew  of  the  bill  of  exchange  therein  mentioned,  warrant,  papers, 
writings,  records,  and  ordinances,  might  report  of  and  concerning 
the  said  action  then  in  his  said  majesty's  court,  between  the  said 
John  jDoe,  plaintiff,  and  the  said  Samuel  Short,  defendant,  of  a  plea 
of  trespass  on  the  case  on  the  plaintiff's  part,  and  at  the  said  day, 
by  a  jury,  etc.,  to  be  tried,  which  said  writ  the  soXd  Johti  Doe  after- 
wards, and  before  the  committing  the  grievance  hereinafter  men- 
tioned, to  wit,  on  {stating  time^,  caused  to  be  made  known  and  shown 
to  the  said  Richard  Roe,  and  then  and  there  caused  a  copy  to  be  left 
with  the  said  Richard  Roe  and  then  and  there  paid  to  the  said 
Richard  Roe  a  certain  sum  of  money,  to  wit,  the  sum  of  one  shilling, 
being  a  reasonable  sum  of  money  for  his  costs  and  charges  in  and 
about  his  attendance  as  a  witness,  according  to  the  tenor  of  the  said 
writ  of  subpoena.  And  although  the  said  Richard  Roe,  in  part 
obedience  of  the  said  writ  of  subpoena,  did  afterwards,  to  wit,  on 
{stating  time\  at  {stating  place),  appear  as  a  witness  on  the  trial  of 
the  said  issue,  and  although  the  said  Richard  Roe  could  and  might, 
in  obedience  to  the  said  writ  of  subpoena,  have  produced  and  shown 
forth  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said 
issue,  the  said  warrant  and  the  said  papers,  writings,  or  instructions, 
so  mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  afore- 
said, and  thereby  so  required  to  be  produced  and  shown  forth  as 
aforesaid;  and  although  the  production  and  showing  forth  of  the 
said  warrant,  and  papers,  writings,  or  instructions,  were  material 
evidence  for  the  said  John  Doe  on  the  said  trial,  and  would  have 
enabled  him,  the  said  John  Doe,  to  have  obtained  a  verdict  on  the 
said  issue  against  the  said  Samuel  Short,  to  wit,  at  {stating  place') 
aforesaid,  whereof  the  said  Richard  Roe  there  had  notice;  yet 
the  said  Richard  Roe,  not  regarding  his  duty  in  that  behalf,  but  con- 
triving and  wrongfully  and  unjustly  intending  to  injure  the  said 
John  Doe,  and  to  deprive  him  of  the  benefit  of  the  same  evidence  on 
the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtain- 
ing a  verdict  against  the  said  Samuel  Short  thereon,  and  to  put  him 
to  great  charges  and  expenses  of  his  moneys,  did  not,  nor  would,  at 
the  time  and  place  aforesaid,  on  the  trial  of  the  said  issue,  produce 
and  show  forth  the  said  warrant,  papers,  writings  or  instructions,  so 
mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid, 
although  he,  the  said  Richard  Roe,  was  then  and  there  solemnly 
called  upon  for  that  purpose,  and  had  no  lawful  or  reasonable  excuse 
or  impediment  to  the  contrary,  but  then  and  there  wholly  neglected 
and  refused  so  to  do,  and  by  reason  thereof  he,  the  said  John  Doe, 
was  then  and  there  forced  and  obliged  to  become  nonsuited  in  the 
said  action,  and  such  proceedings  were  thereupon  had  that  after- 
wards, to  wit,  in  Trinity  term,  in  the  eleventh  year  of  the  reign  of  our 
lord  the  now  king,  it  was  adjudged  in  and  by  the  said  court  that  the 
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said  Samuel  Short  should  recover  against  the  said  John  Doe  £,10  for 
his  costs  and  charges  by  him  laid  out  in  and  about  his  defense  in 
that  behalf,  as  by  the  record  and  proceedings  thereof  more  fully 
appears;  by  means  of  which  said  several  premises  he,  the  sddd  John 
Doe,  was  not  only  forced  and  obliged  to  pay,  and  did  necessarily 
pay,  the  said  Sainuel  Short  the  said  sum  of  £10  so  recovered  against 
him  as  aforesaid,  but  was  also  greatly  hindered  and  delayed  in  the 
recovery  of  his  damages  in  the  plea  as  aforesaid,  and  was  forced 
and  obliged  to  expend,  and  did  necessarily  expend,  divers  other 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to 
wit,  the  sum  of  £20,  in  and  about  the  prosecuting  the  said  suit,  and 
was  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  to  wit,  at  {stating place)  aforesaid. 

V.  Indictment  for  persuading  a  witness  not  to  Give 

EVIDENCE. 

Form  No.  20824. 

(What.  Prec.  Ind.  &  PI.  (1857),  p.  602.) 

{Commencement  as  in  Form  No.  10678.') 

That  heretofore,  to  wit,  on  {stating  time),  John  Doe,  of  {stating 
place),  {Here  state  the  authority  of  the  government  by  which  the  attendance 
of  the  witness  was  compelled,  whether  a  sziimnons  or  a  recognizance). 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  at  the  time  of  taking  said  xQ.Q.ogxi\zdSiC^  {or  the  service  of  said 
summons,  as  the  case  may  be),  and  from  then  until  and  upon  the  said 
{stating  time)  therein,  mentioned,  the  evidence  of  the  said  John  Doe 
was  material  and  necessary  to  have  been  given  in  before  the  said 
grand  jury  on  the  subject-matter  then  to  be  heard  and  considered 
by  them;  which  said  grand  jury  were  then  and  there  duly  and  legally 
convened  on  that  behalf,  and  were  legally  authorized  and  had  com- 
petent authority  to  consider  and  decide  upon  the  subject-matter  then 
and  there  by  them  to  be  heard;  and  that  at  the  said  term  of  said 
court  {Here  describe  the  court)  a  bill  of  indictment  was  prepared 
against  the  said  Richard  Roe  for  the  offense  aforesaid.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
Samuel  Short,  of  {stating  place),  contriving  and  intending  the  due 
course  of  justice  to  obstruct  and  impede,  on  {stating  time),  at  {stating 
place),  unlawfully  and  unjustly  dissuaded,  hindered  and  prevented 
the  said  John  Doe  from  appearing  before  the  justices  of  said  court, 
and  before  the  said  grand  jury  on  the  bill  of  indictment  preferred 
as  aforesaid  against  the  said  Richard  Roe,  and  that  in  consequence 
thereof  the  said  Richard  Roe  did  not  appear  and  give  evidence 
according  to  his  dutv  in  that  respect,  against  {conclusion  as  in  Form 
No.  10678). 
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WORK  AND   LABOR. 
I.  Complaint,  declaration  or  petition,  1058. 

1.  In  General,  1058. 

2.  For  Building  Boat,  106 1. 

3.  For  Building  Chairs,  1061. 

4.  For  Commission  for  Selling  Premises,  1062. 

5.  For  Commission  for  Selling  Mines  and  Minerals,  1063. 

6.  For  Constructing  Railroad,  1065. 

7.  For  Exterminating  Prairie  Dogs,  xodd. 

8.  For  Grafting  Trees,  1067. 

9.  For  Labor  on  Farm,  1068. 
10".  For  Labor  on  Railroad,  1069. 
11.   For  Managing  Factory,  1069. 
13.   For  Managing  Farm,  1070. 

13.  For  Managing  Farm  and  Caring  for  Otvners  Thereof,  1072. 

14.  For  Quarrying  and  Dressing  Granite,  1073. 

15.  For  Services  of  Attorney,  1074. 

16.  For  Penalty  for  Withholdi?ig  Payment,  1075. 
XL  ANSWER  OR  PLEA,  1075. 

1.  Denial  of  Contract  and  that  Contract  ivas  Made  with  Plaintiff 
and  Another  and  that  Work  has  Not  been  Completed,  1075. 

».  Denial  of  Claim  and  that  Plaintiff  was  Discharged  for  Cause 
with  Counterclaim,  1077. 

3.  That  Plaintiff  Failed  to  Complete  Contract  Within  a  Stipulated 
Time,  1079. 

I.  Complaint,  declaration  or  petition.^ 

I.  Beqnisites  of  Complaint,  Declaration  defendant;  that  pursuant  to  such  agree- 

or  Petition,  G-enerally.  —  For  the  formal  ment  the  defendant  received  from  the 

parts  of  a  complaint,   declaration    or  plaintiff  valuable  services,  for  which  he 

petition  in  a  particular  jurisdiction  see  promised  to  pay  a  named  amount;  that 

the  titles  Complaints,  vol.  4,  p.  1019;  he  has  refused  to  fulfil  his  part  of  the 

Declarations,  vol.  6,  p.  244.  agreement;  that  the  services  were  worth 

The  complaint  in  an  action  for  work  a  named  sum;  that  the  defendant  has 
and  labor  performed  under  a  special  refused  to  pay,  and  that  the  amount  is 
contract  should  state  that  there  was  an  due  and  owing  to  the  plaintiff.  La  Fay- 
agreement  between   the   plaintiff  and  ette  R.  Co.   v.  Tucker,    124  Ala.  514; 
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1.  In  General. 

Form  No.  20825.' 

{Commencement  and  first  count  as  in  usual  form^ 


Whitton  V.  Sullivan,  96  Cal.  480;  Lam- 
bert z^.  San  ford,  55  Conn.  437;  Randolph 
V.  Murray,  73  Hun  (N.  Y.)  572;  Gibbs 
V.  Davis,  II  Oregon  288;  Roehring  v. 
Huebschmann,  34  Wis.  185. 

Labor  Performed  at  Defendant's  Bequest. 
—  In  an  action  of  assumpsit  for  work 
and  labor,  the  plaintiff  must  allege  that 
the  services  were  performed  at  the  re- 
quest of  the  defendant  or  must  state 
facts  from  which  the  law  will  imply  a 
request.  La  Fayette  R.  Co.  v.  Tucker, 
124  Ala.  514;  McFarland  v.  Holcomb, 
123  Cal.  84;  Joubert  v.  Carli,  26  Wis. 
594. 

Promise  of  Plaintiff.  —  Where  the 
promise  of  the  plaintiff  to  labor  is  relied 
upon  as  the  sole  consideration  of  the 
defendant's  promise  to  pay,  and  where 
performance  is  not  alleged,  the  plaintiff 
must  aver  that  he  promised  to  labor. 
Russell  V.  Slade,  12  Conn.  455.  But 
where  the  plaintiff  alleges  performance 
on  his  part  he  need  not  allege  that  he 
promised  to  do  labor.  Russell  v.  Slade, 
12  Conn.  455. 

Defendant's  Promise  to  Pay.  —  The 
plaintiff  must  allege  a  promise  or  un- 
dertaking on  the  part  of  the  defendant 
to  pay  for  the  labor  performed  or  must 
state  facts  from  which  the  law  will 
imply  such  promise.  Wilkins  v.  Stid- 
ger,  22  Cal.  231;  Busta  v.  Wardall,  3, 
S.  Dak.  141;  Stover  v.  Allen,  6  Heisk. 
(Tenn.)  614;  Galveston  v.  Devlin,  84 
Tex.  319;  Messmer  v.  Block,  100  Wis. 
664. 

Time  of  promise  to  pay  need  not  be 
stated.  Hill  v.  Robeson,  2  Smed.  &  M. 
(Miss.)  541. 

Services  Performed  for  Person  Other  than 
Defendant.  —  Where  the  services  were 
performed  for  some  person  other  than 
the  defendant,  the  plaintiff  must  state 
facts  which  render  the  defendant  liable. 
Merritt  v.  Millard,  5  Bosw.  (^N.  Y.)645; 
Dickinson  v.  Devlin,  46  N.Y.  Super.  Ct. 
232;  Nash  V.  Ferrabow,  115  N.  Car.  303. 

That  services  were  rendered  by  the 
plaintiff  must  be  alleged.  Brickey  v. 
Irwin,  122  Ind.  51;  Shuttuck  v.  Griffin, 
44  Tex.  566. 

Performance  by  Plaintiff.  —  Where  the 
action  is  upon  a  special  contract,  the 
plaintiff  must  allege  full  performance 
on  his  part  and  of  all  conditions  prece- 
dent to  payment.     Kirkland  v.  Gates, 


25  Ala.  465;  Veazie  v.  Bangor,  51  Me. 
509;  Watchman  v.  Crook,  5  Gill  &  J. 
(Md.)  239. 

Breach  by  Defendant.  —  Where  the 
action  is  upon  a  special  contract,  the 
plaintiff  must  allege  a  breach  of  such 
contract  by  the  defendant.  New  Orl- 
eans, etc.,  R.  Co.  V.  Pressley,  45  Miss. 
67. 

By  whom  and  for  whom  labor  was  per> 
formed  must  be  shown.  Stover  z/.  Allen, 
6  Heisk.  (Tenn.)  614. 

Time  of  performance  of  the  labor 
should  be  stated.  Gordon  v.  Myers,  8 
N.  J.  L.  6g;  Vanguilder  v.  Stull,  10  N. 
J.  L.  233;  Mooney  v.  Snyder,  7  Del. 
Co.  Rep.  (Pa.)  335.  But  where  the  labor 
consists  of  a  large  number  of  items,  it 
seems  that  it  is  not  necessary  to  give 
the  precise  date  when  each  item  was 
performed.  Albright  z/.  Snyder,  11  Pa, 
Co.  Ct.  255. 

Value  of  Work.  —  Where  the  plaintiff 
seeks  to  recover  for  a  breach  of  a  con- 
tract to  pay  a  stipulated  sum  for  ser- 
vices rendered,  an  averment  as  to  the 
reasonable  value  of  such  services  is 
immaterial.  Meissner  v.  Brennan, 
(Supreme  Ct.  Gen.  T.)2i  Civ.  Proc.  (N. 
Y.)  36.  But  where  the  action  is  upon  a 
quantum  meruit  the  reasonable  value 
of  the  work  must  be  stated.  Robertson 
V.  Robertson,  (Tenn.  Ch.  1897),  46  S. 
W.  Rep.  loig. 

Demand  of  Pasrment.  —  The  plaintiff 
need  not  allege  any  demand  of  pay- 
ment. Robertson  z/.  Woolley,  12  Wash. 
326. 

That  Amount  Claimed  is  Dne  and  Un- 
paid.—  That  the  amount  claimed  is  due 
and  unpaid  should  be  stated.  More- 
house V.  Throckmorton,  72  Conn.  449; 
Jaqua  v.  Cordesman,  etc.,  Co.,  106  Ind. 
141;  Brickey  v.  Irwin,  122  Ind.  51. 

Quantum  Hemit  Count.  —  The  indebi- 
tatus assumpsit  count  is,  as  a  general 
rule,  sufficient  though  no  specific  price 
was  agreed  upon,  and  a  quantum 
meruit  count  is  not  necessary.  Man- 
ning V.  Dallas,  73  Cal.  420;  Londregon 
V.  Crowley,  12  Conn.  564;  Spencer  v. 
Dougherty,  23  111.  App.  399;  Michael's 
Bay  Lumber  Co.  v.  Jenks,  20  111.  App. 
369;  Andre  v.  Hardin,  32  Mich.  324; 
Parker  v.  Macomber,  17  R.  I.  674. 

1.  See,  generally,  supra,  note  i,  p. 
1058. 


1059 


Volume  18. 


20825.  WORK  AND  LABOR  20826. 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit:  on  the 
tenth  day  oi  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  nineiy-?iine,  to  wit:  at  the  county  aforesaid,  became  and 
was  indebted  to  the  said  plaintiff  in  a  large  sum  of  money,  to  wit: 
the  sum  oi  Jive  hundred  doWsiV?,,  of  lawful  money,  for  the  work  and 
labor,  care  and  diligence,  attention  and  attendance,  of  the  said 
plaintiff  by  the  said  plaintiff,  before  that  time  done,  performed, 
bestowed  and  given,  in  and  about  the  goods,  chattels,  wares, 
machinery,  property,  premises,  possessions  and  business  of  the  said 
defendant  and  for  the  said  defendant  and  at  the  special  instance  and 
request  of  said  defendant,  and  also  for  divers  materials  and  other 
necessary  things  by  the  said  plaintiff  before  that  time  found,  furnished, 
provided,  used  and  applied  in  and  about  that  work,  and  labor  for  the 
said  defendant  at  the  like  special  instance  and  request  of  said 
defendant,  and  being  so  indebted  to  the  said  plaintiff,  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit:  on  the  same 
day  and  year,  and  at  the  place  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  well  and  truly  to  pay  to 
said  plaintiff  said  sum  of  money  last  mentioned,  when  the  said 
defendant  should  be  thereunto  afterwards  requested. 

And  whereas,  also,  afterwards,  to  wit:  on  the  same  day  and  year, 
and  at  the  place  aforesaid,  in  consideration  that  the  said  plaintiff  had 
■  before  that  time  done,  performed,  bestowed  and  given  other  work 
and  labor,  care  and  diligence,  attention  and  attendance  of  the  said 
plaintiff  in  and  about  the  goods,  chattels,  wares,  machinery,  property, 
premises,  possessions  and  business  of  the  said  defendant,  at  the 
request  of  said  defendant,  and  had  also,  at  the  like  special  instance 
and  request  of  said  defendant,  before  that  time  found,  furnished, 
provided,  used  and  applied  divers  other  materials  and  necessary 
things  in  and  about  the  said  last  mentioned  work  and  labor  of  the 
said  plaintiff",  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  well  and  truly  to  pay  to  the  said 
plaintiff  so  much  money  as  the  last  aforesaid  work  and  labor  and 
materials  of  said  plaintiff  at  the  time  aforesaid  were  reasonably  worth, 
when  said  defendant  should  be  thereunto  afterwards  requested;  and 
the  said  plaintiff  avers  that  the  same,  at  said  time,  were  reasonably 
worth  the  further  large  sum  oi  five  hundred  dollars,  of  like  lawful 
money,  at  the  time  and  place  aforesaid,  whereof  the  said  defendant 
afterwards,  to  wit:  at  the  time  and  place  aforesaid,  had  notice. 
(jConcluding  as  in  usual  form^ 

Form  No.  20826.* 
(Precedent  in  Thompson  v.  Briggs,  28  N.  H.  40.)* 

[(Commencement  as  in  Form  No.  ^P^.  )]^ 

In  a  plea  of  the  case  for  that  the  s2i\(S.  James  Briggs  ^Vi^  John 
Andrew  and  Joshua  Briggs  and  John  Briggs,  in  the  lifetime  of  the  said 
Joshua  Briggs  and  John  Briggs,  on  the  thirteenth  day  of  September,  in 

1.  See,  generally,  supra,  note  i,  p.  3.  The  matter  to  be  supplied  within 
1058.  [  ]  will  not  be  found  in  the  reported 

2.  This  declaration  was  sufficient.         case. 
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the  year  of  our  Lord  eighteen  hundred  2ind  forty -six  ^  then  doing 
business  under  the  firm  oi  Jatnes  Briggs  6^  Brothers,  as  partners,  at 
said  Holderness,  being  indebted  to  the  said  Thompson  in  the  sum  of 
five  hundred  CaoWdir's,  for  divers  services  before  that  time  performed 
for  them  at  their  request,  and  for  moneys  paid  out  for  them  in  and 
about  their  said  business,  all  of  the  value  oi  five  hundred  doWars,  then 
and  there  as  partners  aforesaid,  promised  the  said  Thompson  to  pay 
him  said  sum  on  demand.  Yet,  though  often  requested,  said  sum 
was  not  paid  in  the  lifetime  of  said  Joshua  Briggs  a.nd  John  Briggs, 
nor  since,  and  the  said  defendants  still  neglect  to  pay  it.  To  the 
damage  [{concluding  as  in  Form  No.  6943}.]^ 

2.  Fop  Building*  Boat. 

Form  No.  2082  7.* 
(Conn.  Prac.  Act,  p.  191,  No.  332.) 

{Commencement  as  in  Form  No.  5912.') 

1.  On  May  1st,  i878,  the  plaintiff  agreed  to  build  a  sailboat  for  the 
defendant  similar  to  one  then  owned  by  the  plaintiff,  called  the 
Wave,  and  the  defendant  agreed  to  pay  the  plaintiff  therefor,  on 
delivery,  the  reasonable  value  of  the  materials  used  therein,  and  ^50 
for  the  plaintiff's  labor  thereon. 

2.  On  July  1st,  i878,  the  plaintiff  finished  said  boat  as  agreed,  and 
delivered  it  to  the  defendant. 

3.  The  materials  used  in  said  boat  were  reasonably  worth  $50. 

4.  The  defendant  has  paid  nothing  on  account  of  said  boat. 
The  plaintiff  claims  $150  damages. 

{Conclusion  as  in  Form  No.  5912.) 

3.  Fop  Building-  Chaips. 

Form  No.  20828.2 
(Conn,  Prac.  Act,  p.  191,  No.  333.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  July  1st,  iS78,  the  defendant  agreed  with  the  plaintiff  that 
the  plaintiff  should  make  for  him  forty  chairs,  similar  to  a  sample 
chair  in  the  plaintiff's  store,  and  promised  to  pay  for  the  same,  upon 
delivery  thereof,  $60. 

2.  The  plaintiff  made  said  chairs  according  to  agreement,  and  on 
August  11th,  jS78,  offered  to  deliver  the  same  to  the  defendant,  and 
has  ever  since  been  ready  and  willing  so  to  do. 

3.  The  defendant  has  not  paid  for  the  same. 
The  plaintiff  claims  $75  damages. 
{Conclusion  as  in  Form  No.  5912.) 

1.  The  matter  to  be  supplied  within        2.  See,  generally,  supra,   note  i,   p. 
[  ]  will  not   be   found   in  the  reported     1058. 
case. 
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4.  For  Commission  for  Selling  Premises. 

Form  No.  20829.' 

(Precedent  in  Graves  zk  Dill,  159  Mass.  74.)* 

[{Commencement  as  in  Form  No.  69Jf2.^^ 

The  defendant  promised  and  agreed  with  the  plaintiff  that  if  the 
plaintiff  would  negotiate  and  secure  as  broker  for  him  the  sale  to  him 
of  the  premises  No.  2SJ^.  State  street,  Boston,  from  the  owner  thereof 
at  a  price  and  upon  the  terms  stated  by  the  defendant,  defendant 
would  pay  to  him,  plaintiff,  the  sum  oi  fifteen  humh-ed  doWdiVS  {%1500^ 
therefor;  and  the  plaintiff  did  negotiate  and  secure  for  the  defendant 
the  sale.of  said  premises,  and  the  defendant  received  a  conveyance  of 
the  same  in  due  form  from  the  owner  thereof,  and  the  defendant 
owes  the  plaintiff  the  sum  oi  fifteen  hundred  dollars  (^%150O)  for  said 
services  as  per  agreement. 

[(^Signature  as  in  Form  No.  69Jf2.')Y 

Form  No.  20830.' 

(Precedent  in  Rumbolz  v.  Bennett,  86  Mo.  App.  176.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  5921.^]^ 

Plaintiff  states  that  he  is  a  real  estate  agent  in  the  city  of  Bunker 
Hill,  county  of  Macoupin,  state  of  Illinois. 

That  on,  to  wit,  April,  i898,  defendant  was  the  owner  of  a  certain 
.house  and  lots  in  the  eownty  oi  Macoupin  aforesaid;  that  the  said 
defendant  requested  plaintiff  to  sell  or  assist  in  the  selling  or  trading 
of  said  property,  and  agreed  to  pay  plaintiff  the  sum  of,  to  wit, 
sixty  {%60)  dollars  as  a  commission  for  his  services  in  selling  or 
assisting  in  the  selling  or  trading  of  said  property;  that  on,  to  wit, 
the  thirteenth  day  oi  March,  iS98,  defendant  sent  one  ^.  Sprout  to 
Bunker  Hill  to  see  this  plaintiff  and  have  him  show  said  property 
to  him,  and  that  thereupon  the  said  plaintiff  did  exhibit  the  said 
property  to  said  Sproul,  did  use  his  best  endeavor  to  negotiate  the 
sale  or  trade  of  said  property  to  said  Sproul,  and  that  thereafter,  on, 
to  wit,  April,  i898,  the  sa.id  Sproul  did  trade  with  said  defendant  and 
thereby  became  the  owner  of  the  said  Macoupin  county  property. 

Wherefore  \{co7icludi7ig  as  in  Form  No.  592!).^ 

Form  No.  20831.' 

(Precedent  in  Bucklin  v.  Strickler,  32  Neb.  603.)^ 

(  Title  of  court  and  cause. ^ 

The  plaintiffs  complain  of  the  defendant  for  that,  on  or  about 

the day  of  Noi^ember,  i887,  plaintiffs  sold  a  farm,  then  owned 

by  defendant,  in  section  3,  in  township  10,  of  range  6  west,  for  the 
sum  of  %5,800  to  one  F.  M.  Howard,  for  which  services  said  defendant 
agreed  and  promised  to  pay  plaintiffs  a  commission  of  two  and  one- 
half  on  the  dollar  on  amount  said  farm  was  sold  for,  and  plaintiffs 

1.  See,   generally,  supra,  note  i,   p  3.  The  matter  to  be  supplied  within 
1058.  []  will  not  be  found  in  the  reported  case. 

2.  This  was  the  second  count  in  the  4.  The   plaintiff    recovered    on    this 
declaration,    upon    which     count    the  petition, 

plaintiff  recovered.  5.  This  complaint  was  sufficient. 

1062  Volume  18. 


20831.  WORK  AND  LABOR.  20832. 

allege  that  said  services  so  rendered  were  reasonably  worth  said 
amount. 

Wherefore  plaintiffs  ask  judgment  against  said  defendant  for  the 
sum  of  ^145,  and  costs  of  this  action. 

J.  If.  Smith,  Attorney  for  Plaintiffs. 

5.  For  Commission  for  Selling*  Mines  and  Minerals. 

Form  No.  20832.' 

(Precedent  in  Raymond  v.  Thexton,  7  Mont,  313.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5922.)]^ 

Comes  now  Winthrop  Raymond,  the  plaintiff  above  named,  and  files 
herein  this  his  amended  complaint,  and  for  cause  of  action  against 
defendants,  George  Thexton,  Sen.,  and  Thomas  Deyarmon  (hereby  dis- 
missing as  to  George  Thexton,  as  executor,  named  as  co-defendant  in 
the  original  complaint),  alleges: 

1.  That  heretofore,  to  wit,  on  or  about  the  Jirst da.y  oi  August,  a.  d. 
iS85,  at  the  county  of  Madison  aforesaid,  he  was  employed  by  said 
defendants,  George  Thexton,  Sen.,  and  Thomas  Deyarmon,  and  one 
John  R.  Thexton,  at  their  special  instance  and  request,  for  the  con- 
sideration hereinafter  mentioned  and  specified,  to  bring  about, 
induce  or  effect  a  sale  of  two  certain  quartz  mining  claims,  to  wit, 
the  Alameda  and  Wakoosta  quartz  mining  claims,  situate  in  the  afore- 
said county  of  Madison,  at  the  price  of  thirty  thousand  dollars,  or  of 
said  quartz  mining  claims  and  the  ores  on  the  dump  thereof,  at  the 
price  of  thirty-five  thousand  dollars,  to  one  J.  H.  Ramsey,  or  the 
company  by  him  represented,  to  wit,  the  New  York  and  Montana 
Mining  and  Milling  Company. 

2.  Plaintiff  further  alleges  and  charges  that  said  defendants  and  John 
R.  Thexton  aforesaid,  for  and  in  consideration  of  the  said  employ- 
ment, and  for  work,  labor  and  services  to  be  by  plaintiff  done  and 
performed  in  and  about  the  premises,  under  and  by  virtue  of  said 
employment,  did  then  and  there  promise  him,  plaintiff,  and  then  and 
there  contract  and  agree  with  him,  that  in  case  he,  plaintiff,  would 
bring  about,  effect  or  induce  a  sale  of  said  two  quartz  mining  claims 
to  said  Ramsey,  or  said  company,  at  the  aforesaid  price  of  thirty 
thousand  dollars,  they,  said  defendants  and  John  R.  Thexton,  would 
pay  plaintiff,  as  and  for  his  compensation  for  the  work,  labor  and 
services  of  plaintiff  in  and  about  said  employment,  the  sum  oi  five 
thousand  dollars,  provided  the  ores  on  said  dumps  netted  said  defend- 
ants and  said  y^//«  R.  Thexton  the  sum  oi  five  thousand  (lo\\dLX%;  and 
that  in  case  said  ores  yielded  less  than  the  sum  last  mentioned  to 
them,  they  would  pay  plaintiff  a  proportionally  less  sum  as  compen- 
sation aforesaid;  and  then  and  there  further  promised  plaintiff,  and 
contracted  and  agreed  with  him,  that  if  he  would  bring  about,  effect 
or  induce  a  sale  of  said  quartz  mining  claims,  with  the  ores  on  the 
dumps  thereof,  to  said  Ramsey,  or  said  company  by  him  represented, 
at  the  price  of  thirty-five  thousand  dollars,  they  would  pay  plaintiff, 

1.  See,  generally,  supra,  note  i,  p.  3.  The  matter  to  be  supplied  within 
1058.  [  ]  will  not  be  found  in  the  reported 

2.  This  complaint  was  held  sufficient,     case. 
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as  and  for  the  compensation  in  and  about  the  employment  aforesaid, 
the  sum  oi  Jive  thousand  dollars. 

3.  Plaintiff  further  alleges  that,  relying  upon  the  aforesaid  con- 
tract, agreement  and  promise,  and  in  pursuance  of  said  employment, 
he  did  thereafter  bring  about,  induce  or  effect  a  sale  of  said  quartz 
mining  claims  to  the  company  represented  by  said  Ramsey,  to  wit, 
the  JVe^v  York  and  Montana  Mining  and  Milling  Compa7iy,  at  the 
aforesaid  price  of  thirty  thousand  AoWzx's,;  and  plaintiff  further  alleges, 
upon  his  information  and  belief,  and  charges  that  the  said  company 
did,  on  or  about  the  nineteenth  day  oi  February,  a.  d.  i8<?7,  purchase 
and  buy  said  quartz  mining  claims,  and  that  the  aforesaid  purchase 
price  of  said  quartz  mining  claims,  to  wit,  thirty  thousand  dollars, 
has  been  heretofore  fully  paid  to  the  persons  thereto  entitled.  Plain- 
tiff alleges  that  said  sale  to  and  purchase  by  said  company  was 
brought  about,  effected  and  induced  by  the  work,  labor  and  ser- 
vices of  plaintiff,  done  and  performed  in  that  behalf  by  virtue  of  said 
employment  and  contract  by  and  with  said  defendants  zxi6.  John  R. 
Thexton.  Plaintiff  further  says  that  he  is  credibly  informed  and 
verily  does  believe,  and  therefore  upon  his  information  and  belief 
alleges  and  charges  the  fact  to  be,  that  said  defendants  Ziwd  JohnR. 
Thexton  \\di\e  realized  the  net  sum  oi  five  thousand  doWdLts,  from  the 
said  ores  on  the  dumps  aforesaid. 

4.  Plaintiff  further  alleges  that  he  has  duly  performed  all  and 
singular  the  terms  and  conditions  of  said  contract  and  agreement 
upon  his  part,  and  is  therefore  justly  entitled  to  said  sum  of  five 
thousand  dollars  for  his  work,  labor  and  services  aforesaid  in  and 
about  said  employment  by  him  so  rendered,  as  herein  aforesaid,  in 
accordance  with  the  terms,  conditions  and  provisions  of  said  contract 
and  agreement. 

5.  But  plaintiff  alleges  that,  although  thereunto  requested,  the 
defendants,  as  well  z.%  John  R.  Thexton,  have  ever  failed,  neglected 
and  refused  to  pay  said  sum  oi  five  thousand  dollars  to  plaintiff,  and 
now  do  yet  fail,  neglect  and  refuse  to  pay  the  same,  or  any  part 
thereof,  and  that  the  same  is  now  wholly  unpaid  and  due. 

6.  Further  complaining,  plaintiff  alleges  that  the  defendants  herein 
are  justly  indebted  to  him  in  the  sum  oifive  thousand  doWsirs  upon  an 
account  for  work,  labor  and  services  by  plaintiff  done  or  performed 
in  or  about  the  month  oi  August,  a.  d.  i8<?5,  at  the  special  instance 
and  request  of  said  defendants  and  said  JohnR.  Thexton,  in  and  about 
the  sale  and  purchase  of  the  Alameda  and  Wakoosta  quartz  mining 
claims  to  the  New  York  and  Montana  Mini?2g  and  Milling  Company, 
that  said  work,  labor  and  services  were  and  are  reasonably  worth  said 
sum  oi  five  thousand  dollars;  that  neither  the  defendants  nor  said 
JohnR.  Thexton  have  or  has  paid  the  same  or  any  part  thereof. 

7.  Plaintiff  further  alleges  that  the  above  wsimeh  John  R.  Thexton 
departed  this  life  on  the  twenty-eight  i^dLj  of  October,  a.  d.  \%86',  where- 
fore, the  premises  considered,  plaintiff  demands  judgment  against 
said  defendants  for  the  sum  of  five  thousand  dollars  ($5,000),  for 
interest  accruing,  and  for  costs  of  action. 

Henrv  N.  Blake, 
W.  T.  Pigott, 

Attorneys  for  Plaintiff. 
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6.  For  Constructing  Railroad. 

Form  No.  20833.' 
(Precedent  in  Central  R.,  etc.,  Co.  v.  Georgia  Constr.,  etc.,  Co.,  32  S.  Car.  321.) 

\(^Title  of  court  and  cause  as  in  Form  No.  5932.y\'^ 
The  plaintiff  complains  and  alleges: 

1.  That  at  the  times  hereinafter  mentioned  the  defendant  was, 
and  still  is,  a  corporation  created  by  and  under  the  laws  of  the  state 
of  Georgia,  and  was  then,  and  still  is,  capable  of  suing  and  being 
sued,  and  of  entering  into  the  contract  hereinafter  mentioned,  and 
has  property  in  this  state,  and  is  doing  business  here. 

2.  That  between  the  ^r^-/ day  oi  January,  1S88,  and  the  24^/i  day 
of  September  in  the  same  year,  T.  K.  Brown  and  A.  B.  Fortune  were 
partners,  doing  business  under  the  name  of  Broivn  &>  Fortune. 

3.  That  between  the  said  dates  the  said  defendant  became  and 
was  indebted  unto  the  said  Brown  &=  Fortune  in  the  sum  of  thirty- 
three  thousand  four  hundred  and  eighty-four  dollars  upon  account  for 
work  and  labor  performed,  materials  furnished  and  cash  paid  by  the 
said  Brown  6^  Fortune  for  the  defendant,  at  its  special  instance  and 
request,  and  under  a  contract  with  defendant  so  to  do,  the  said  work 
having  been  performed  upon,  and  materials  and  cash  furnished  for, 
the  construction  of  the  track  of  the  Carolina,  Knoxville  and  Western 
Railway  Company,  upon  which  said  account  the  sum  of  sixteen  thousand 
eight  hundred  and  two  ^o\\2iX%  has  been  paid,  leaving  a  balance  now 
due  of  sixteen  thousand  six  hufidred  and  eighty-two  dollars. 

4.  That  on  the  said  2Jfth  day  of  Septe?nber,  1S88,  the  said  Brown  df 
Fortune  assigned,  transferred,  conveyed  and  set  over  to  the  plaintiff, 
as  trustee,  all  of  their  property  of  every  kind  whatsoever,  including 
the  said  claim  against  the  said  defendant,  in  trust,  nevertheless,  to 
collect  all  claims  and  convert  all  the  property  into  money,  and  to  pay 
over  the  proceeds  thereof  to  the  creditors  of  the  said  Brown  &=  For- 
tune, in  the  manner  set  forth  in  the  said  assignment;  that  the  plaintiff 
accepted  said  trust  and  immediately  entered  upon  the  discharge 
thereof;  that  no  part  of  the  said  balance  of  sixteen  thousand  six 
hundred  and  eighty-two  dollars  has  been  paid,  and  the  plaintiff,  as 
trustee  as  aforesaid,  is  still  the  owner  thereof. 

Wherefore  the  plaintiff  demands  judgment  against  the  said  defend- 
ant for  sixteen  thousand  six  hundred  and  eighty-two  dollars  and  costs. 
\{Signature  of  attorney  and  verification  as  in  Form  No.  5932.)]^ 

Form  No.  20834.' 
(Precedent  in  Central  R.,  etc.,  Co.  v.  Georgia  Constr.,  etc.,  Co..  32  S.  Car.  323.'' 

•    [(Tit/e  of  court  and  cause  as  in  Form  No.  5932.')]'^ 

The  complaint  of  the  above  named  plaintiffs  respectfully  shows  to 
the  court: 

1.  That  the  plaintiffs/.  B.  Corre/i  and  A.  Emonson  are  partners, 
doing  business  under  the  firm  name  of  Correll  c^*  Emonson. 

2.  That  the  defendant  is  a  corporation  duly  created  by  and  under 

1.  See,  generally,  supra,  note  i,  p.  2.  The  matter  to  be  supplied  within 
1058.  [  ]  will  not  be  found  in  the  reported  case. 
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the  laws  of  the  state  of  Georgia,  owning  property  in  this  state  and 
county. 

3.  That  at  the  times  hereinafter  named,  the  defendant  corporation 
was  engaged  in  constructing  that  part  of  the  Carolina,  Knoxville  and 
Western  Railway  lying  between  the  city  of  Greenville,  in  the  state  of 
South  Carolina,  and  the  city  of  Knoxville,  in  the  state  of  Tennessee. 

4.  That  on  the day  oi  March,  1S88,  the  defendant,  through 

its  proper  officers,  entered  into  a  contract  with  these  plaintiffs, 
whereby  they  employed  these  plaintiffs  to  do  certain  work  in  grading 
said  railway  at  certain  stipulated  prices,  and  these  plaintiffs  thereby 
bound  themselves  to  do  said  work  at  the  prices  agreed  on. 

5.  That,  in  pursuance  of  said  contract,  these  plaintiffs  and  their 
servants  have  done  a  large  amount  of  work  in  the  grading  of  said 
railway,  and  there  remains  due  them  on  account  thereof,  after 
deducting  all  payments,  and  upon  the  estimates  of  the  engineers  of 
the  said  defendant,  the  sum.  oi  twenty-nine  thousand  nine  hundred  and 
seven  dollars,  a  bill  of  particulars  of  which  is  hereto  attached  as  a 
part  of  this  complaint. 

6.  That  no  part  of  said  sum  of  twenty-nine  thousand  nine  hundred 
and  seven  dollars  has  been  paid,  and  the  defendant  is  justly  indebted 
to  the  plaintiff  in  that  sum. 

Wherefore  the  plaintiffs  demand  judgment  against  the  defendant 
for  the  said  sum  of  twenty-nine  thousand  nine  hundred  and  seven  dol- 
lars and  costs. 

[(^Signature  of  attorney,  and  verification  as  in  Form  No.  5932. y^ 

7.  For  Exterminating'  Prairie  Dog's. 

Form  No.  2  o  8  3  5  .^ 

(Precedent  in  Craig  v.  Weitner,  33  Neb.  485.)' 

[{Commencement  as  in  Form  No. .)]i 

That  on  or  about  the  21th  day  of  April,  i887,  the  plaintiff  and  the 
defendant  entered  into  an  oral  agreement  and  contract,  whereby  it 
was  contracted  and  agreed  by  and  between  said  plaintiff  and  defend- 
ant that  said  plaintiff  should  undertake  the  task  and  work  of  killing, 
exterminating,  destroying  and  banishing  from  a  certain  tract  of  land 
in  Colfax  precinct,  Colfax  county,  Nebraska,  owned  by  defendant,  a 
certain  lot  of  prairie  dogs  which  then  infested  said  land,  and  destroy 
and  break  up  the  so-called  dog  town  then  being  on  said  land,  and 
the  said  defendant,  in  consideration  of  the  performance  of  said  labor 
aforesaid,  agreed  to  pay  to  said  plaintiff  the  sum  of  %125. 

Second.  Soon  after  the  making  of  said  agreement,  to  wit,  on  or 
about  May  J,  iS87,  said  plaintiff  entered  upon  the  performance  of 
said  contract  on  his  part,  and  so  continued  the  work  until  he  had 
killed,  exterminated,  destroyed  and  banished  said  prairie  dogs  from 
said  land  and  broke  up  and  destroyed  said  dog  town,  and  said  plain- 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will   not  be  found  in   the  reported     1058. 

case.  3.  This  complaint  was  sufficient. 
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tiff  had  fully  and  entirely  kept  and  performed  all  the  conditions  of 
said  contract  on  his  part  to  be  kept  and  performed  y>^'iot  to  June  1, 
iS88,  and  before  the  commencement  of  this  action. 

Third.  At  or  about  the  time  of  the  commencement  of  said  work 
by  plaintiff,  to  wit,  on  or  about  May  1,  iS87,  the  said  defendant  paid 
to  said  plaintiff  on  the  said  contract  the  sum  of  $^5,  and  thereafter, 

to  wit,  on  or  about  the  day  of ,  i88-,  said  defendant 

paid  to  said  plaintiff  on  said  contract  the  further  sum  of  ^0,  but 
said  defendant,  though  often  requested  so  to  do,  has  wholly  failed, 
neglected  and  refused  to  pay  to  said  plaintiff  the  balance  due  to  him 
on  said  contract,  the  sum  of  $50,  and  there  now  remains  due  and 
unpaid  on  said  contract  from  said  defendant  to  said  plaintiff  the  sum 
of  ^oO,  with  interest  thereon  from  the  Is^  day  oi  June,  iS88. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  $30,  with  interest  thereon  from /une  1,  i%88,  and  costs 
of  suit. 

[(^Signature  of  attorney.')^ 

8.  Fop  Grafting  Trees. 

Form  No.  20836. 

(Precedent  in  Wiggin  v.  Scammon,  27  N.  H.  361.)* 

[(Commencement  as  in  Forfn  No.  694-5.  )]^ 

For  that  heretofore,  to  wit,  on  the  6f/i  day  of  April,  a.  d.  i847,  at 
Stratham,  aforesaid,  by  a  certain  written  agreement,  then  and  there 
made  between  the  said  plaintiff  and  the  said  Scammon,  the  said  plain- 
tiff agreed,  for  the  consideration  of  ^/y  dollars,  to  be  paid  by  the 
said  Scammon,  to  graft  seventy-four  apple  trees,  suitable  for  a  top, 
situated  on  land  occupied  and  owned  by  the  said  Scammon,  in 
Stratham  aforesaid,  and  to  complete  the  tops,  to  wit,  a  good  top  in 
two  years,  to  wit,  the  years  of  i847  and  i8^5.  And  it  was  also  then 
and  there  agreed  between  the  said  plaintiff  and  the  said  Scammon 
that  the  said  Scam?non  should  pay  to  the  plaintiff  therefor  the  sum 
oi  fifty  dollars,  to  wit,  twenty-five  dollars  the  first  year,  twenty-five  the 
second  year,  to  wit,  the  year  of  18^,  and  the  said  agreement  being 
so  made  afterwards,  to  wit,  on  the  6th  day  of  April,  a.  d.  i8^7,  in 
Stratham  aforesaid,  in  consideration  thereof^  and  that  the  said  plain- 
tiff, at  the  special  instance  and  request  of  the  said  Scammon,  had  then 
and  there  undertaken  and  faithfully  promised  the  said  Scanimon  to 
perform  and  fulfil  the  said  agreement  in  all  things,  on  the  said  plain- 
tiff's part  to  be  performed  and  fulfilled,  he,  the  said  Scammon,  under- 
took and  then  and  there  faithfully  promised  the  plaintiff  to  perform 
and  fulfil  the  said  agreement  in  all  things,  on  the  part  and  behalf  of 
him,  the  said  Scammon,  to  be  performed  and  fulfilled;  and  although 
the  said  plaintiff  hath  always  from  the  time  of  the  making  of  the  said 
agreement,  been  ready  and  willing  to  perform  and  fulfil  all  things  on 
his  part  and  behalf,  in  the  said  agreement  to  be  performed  and  ful- 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
f  ]  will  not  be  found  in  the  reported     105S. 

case.  This  declaration  was  sufl5cient. 
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filled,  and  did  afterwards,  to  wit,  on  the  5th  day  of  J/izy,  a.  d.  i8^7,  at 
said  Stratham,  enter  upon  and  commence  the  said  work,  and  did  the 
same  in  part,  hath  always  been  ready  and  willing  to  perform  and  com- 
plete the  whole  of  the  said  work,  in  pursuance  of  said  agreement,  and 
did  then  and  there  offer  to  complete  said  work,  to  wit,  on  the  twentieth 
day  oi  May,  a.  d.  18^5",  and  afterwards,  to  wit,  on  i\\^  first  day  of 
May,  A.  D,  1 8^9,  did  again  offer  to  complete  said  work;  yet  the  said 
plaintiff  in  fact  saith  that  the  said  defendant,  contriving  and  wrong- 
fully intending  to  injure  the  said  plaintiff,  did  not  nor  would  suffer 
or  permit  the  said  plaintiff  to  proceed  to  complete  said  work,  and 
then  and  there  wholly  hindered  and  prevented  him  from  so  doing, 
and  then  and  there  wrongfully  discharged  the  said  plaintiff  from 
any  further  performance  or  completion  of  his  agreement,  and  promise, 
and  undertaking;  and  the  said  defendant,  not  regarding  his  said 
promise  and  undertaking,  did  not  nor  would  perform  the  same,  or 
any  part  thereof,  but  thereby  deceived  the  said  plaintiff  in  this,  to  wit, 
that  the  said  Scajnmon  did  not  nor  would  pay  to  the  said  plaintiff  the 
said  sum  oi  fifty  dollars,  in  manner  aforesaid,  nor  any  part  thereof, 
but  hath  hitherto  wholly  neglected  and  refused  so  to  do.  To  the 
damage  [{concluding  as  in  Form  No.  69^5).'Y 

9.  Fop  Labor  on  Farm. 

Form  No.  20837. 

(Precedent  in  Baldwin  v.  Rhea,  33  Neb.  320,)* 
William  Rhea,  Plaintiff,  1 

V. 

Fred.  W.  Baldwin  and  Harry  Meusser,  Defendants. 

Comes  now  the  plaintiff,  William  Rhea,  and  complains  of  the 
defendants,  Fred.  W.  Baldwin  and  Har?y  Meusser,  and  for  cause  of 
action  alleges  that  the  said  defendants,  during  the  year  -i%88,  were 
partners  engaged  in  operating  a  stock  farm  in  Lancaster  county, 
Nebraska. 

That  this  plaintiff  engaged  in  work  and  labor  for  said  defendants 
on  said  farm  and  did  perform  work  and  labor  on  the  farm  operated  by 
the  defendants  and  located  near  Malcolm,  in  Lancaster  county, 
Nebraska,  which  said  work  and  labor  was  done  and  performed 
between  y^/y  1  and  Dece?nber  1,  1S88,  at  the  agreed  price  of  $^(?  per 
month;  that  by  reason  of  said  performance  of  said  work  and  labor 
so  done  and  performed  defendants  are  indebted  to  the  plaintiff  in 
the  sum  of  $100,  with  interest  thereon  from  the  1st  day  of  December^ 
x%88. 

Wherefore  plaintiff  prays  a  work  and  labor  judgment  against  the 
defendants  for  the  sum  of  %100  and  interest  at  the  rate  of  seven  per 
cent,  per  annum  from  'Ont  first  day  of  December,  1888,  and  for  costs 
of  suit. 

[{Signature  of  attorney. ^^^ 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will   not  be  found  in  the  reported     1058. 

case.  This  complaint  was  sufficient. 
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10.  For  Labor  on  Railroad. 

Form  No.  20838.' 

(Precedent  in  Branin  v.  Connecticut,  etc.,  Rivers  R.  Co.,  31  Vt.  214.)^ 

[(^Commencement  as  in  Form  No.  10663. )Y 

And  now  the  said  James  Branin  declares  against  the  defendants  in 
a  plea  of  the  case,  for  that  at  Burke,  in  said  county,  on  the  10th  day 
of  October,  iS56,  John  D.  Fife  and  Erastus  A.  Wadleigh,  partners 
under  the  firm  of  Fife  cr'  Wadleigh,  at  said  Burke,  contractors  on  the 
extension  of  the  defendants'  railroad  from  St.  Johnsbury  to  Barton, 
being  indebted  to  the  plaintiff  in  the  sum  of  one  hundred  doWdiVS  for 
services,  work  and  labor  done  and  performed  at  the  special  instance 
and  request  of  the  said  Fife  6^  Wadleigh,  contractors  as  aforesaid, 
by  the  plaintiff,  as  a  day  laborer  in  making  said  extension  of  the 
defendants'  railroad,  to  wit:  at  Burke  aforesaid  and  Sutton,  in  said 
county,  within  forty  days  then  next  preceding  said  tenth  day  of 
October,  a.  d.  \W6,  in  consideration  thereof,  the  said  Fifec^  Wad- 
leigh then  and  there  promised  the  plaintiff  to  pay  him  the  same  sum 
on  demand,  which  though  often  demanded  of  the  said  Fife  cr'  Wad- 
leigh, they  have  not  paid,  but  neglect  and  refuse  to  pay  the  same,  and 
particularly  on  said  10th  day  of  October,  18J6;  whereupon  at  Burke 
aforesaid,  afterwards,  on  said  10th  day  of  October,  1S06,  the  plaintiff 
gave  notice  thereof  to  the  defendants,  for  whom  said  labor  was  per- 
formed, of  the  performance  of  said  labor  and  of  .his  holding  said 
claim  therefor,  and  that  the  same  was  unpaid,  and  that  he  should 
hold  the  defendants  liable  to  pay  the  same,  by  a  notice  in  writing 
then  and  there  delivered  to  one  Asa  Howe,  the  engineer  in  charge 
of  the  section  on  which  said  labor  was  performed,  whereupon  the 
defendants,  in  consideration  of  the  premises,  then  and  there  promised 
the  plaintiff  to  pay  him  the  same  sum  on  demand.  Yet,  though 
often  demanded,  the  defendants  ha've  not  paid  the  same  nor  any  part 
thereof,  but  neglect  and  refuse  to  pay  the  same.  To  the  damage 
\{concluding  as  in  Form  No.  10663).]^ 

11.  For  Managing"  Factory. 

Form  No.  20839.' 

(Precedent  in  Spencer  r.  Trafford,  42  Md.  3.)* 

[(^Commencement  as  in  Form  No.  69Jfl.^Y 

For  that  the  defendants,  being  the  proprietors  of  a  certain  manu- 
facturing company  known  as  The  Deer  Creek  Iron  Works,  employed 
the  said  plaintiff  to  superintend  and  manage  their  said  works,  and 
the  business  appertaining  thereto,  and  to  work  and  labor  for  them 
in  and  about  their  said  business  for  one  year,  commencing  on  the 
first  dd^y  ol  April,  iS69,  and  for  his  services  in  the  premises  agreed  to 

1.  See,  generally,  supra,  note  i,  p.  []  will  not  be  found  in  the  reported 
1058.  case. 

2.  This  declaration  was  sufficient.  4.  This    declaration    was    held    suf- 

3.  The  matter  to  be  supplied  within  ficient. 
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pay  him,  as  a  salary  for  said  year,  the  sum  of  one  thousand  dollars. 
And  plaintiff  avers  that  he  accepted  said  employment,  and  entered 
upon  the  performance  of  the  services  for  which  he  was  employed  as 
aforesaid,  and  labored  faithfully  and  diligently  for  defendants  in  the 
premises  for  a  long  space  of  time,  to  wit,  from  the  said  first  day  of 
April,  iS69,  to  the  [tenth]  day  of  [/anuary,']  in  the  year  iS70,  and 
until  he  was  discharged  by  the  defendants  without  cause. 

And  the  plaintiff  avers  that  he  was  ready  and  willing,  and  offered 
to  perform  all  the  services  for  which  he  was  employed  as  aforesaid 
during  the  whole  of  said  year,  commencing  on  the  first  day  of  April, 
i869,  but  that  he  was  prevented  from  so  doing  by  said  defendants. 
And  the  plaintiff  claims  the  sum  of  two  thousand  dollars,  and  there- 
fore brings  this  suit. 

[{Concluding  as  in  Form  No.  6P^i.)]^ 


12.  For  Managing^  Farm. 

Form  No.  20840.^ 

(Precedent  in  Streeter  v.  Sumner,  31  N.  H.  542.)' 

[{Commencement  as  in  Form  No.  69Jf5.y^ 

For  that  heretofore,  to  wit,  on  the  20th  day  of  February,  a.  d. 
iZS9,  the  defendants  being  possessed  of  a  certain  farm  situate  in 
said  Dalton,  upon  which  said  farm  there  was  an  opening  of  about 
fifteen  acres  indifferently  cleared,  and  a  small  unfinished  house,  and 
also  certain  other  timbered  lots  of  land,  which  were  situate  near  and 
immediately  contiguous  to  said  farm,  from  which  said  timbered  lots 
of  land  the  defendants  were  accustomed  to  draw  pine  timber  in  the 
winter  season  of  each  successive  year,  for  several  years,  whereby  it 
became  and  was  then  and  there  necessary  that  some  family  should 
reside  upon  said  farm  for  the  purpose  of  keeping  the  teams  and 
boarding  the  hands  of  them,  the  defendants,  while  engaged  in  draw- 
ing timber  from  said  lots  of  land  in  manner  aforesaid,  and  the 
defendants,  to  induce  the  plaintiff  to  move  with  his  family  on  to 
said  farm  for  the  purpose  aforesaid,  then  and  there,  to  wit,  at  said 
Dalton,  on  the  day  and  year  aforesaid,  in  consideration  that  the 
plaintiff  would  move  with  his  family  onto  said  farm,  and  remain 
there  five  or  six  years,  and  keep  the  teams  and  board  the  hands  of 
them,  the  defendants,  while  engaged  in  drawing  timber  ffom  the 
lots  aforesaid,  in  the  manner  aforesaid,  undertook  and  faithfully 
promised  the  plaintiff  that  they  would  convey  to  the  wife  of  the 
plaintiff  fifty  acres  of  land  off  from  the  Hildreth  lot,  so  called,  or 
any  other  lot  the  plaintiff  shoald  choose,  in  consideration  of  sums 
due  from  one  Bond  and  one  Farr,  and  pay  him  an  extra  price  for 
hay  and  grain  and  board,  which  he  might  furnish  for  the  purpose 
aforesaid,  and  that  he,  the  plaintiff,  might  go  on  and  improve  said 
farm  by  clearing  land  and  building  necessary  fences  and  buildings 

1.  The  matter  to  be  supplied  within  2,  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported     1058. 

case.  3.  This  declaration  was  sufficient. 
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thereon,  and  he  should  lose  nothing  thereby,  but  should  be  made 
whole  therefor,  that  he  might  make  as  good  a  farm  as  he  pleased, 
and  as  quick  as  he  pleased,  the  quicker  the  better,  and  at  the  end  of 
his  term,  or  whenever  he  should  become  dissatisfied,  if  the  defend- 
ants should  fail  to  sell  said  farm  to  the  plaintiff  at  a  price  so  low 
that  the  plaintiff  should  be  satisfied  to  purchase  it,  they,  the  defend- 
ants, would  pay  the  plaintiff  for  all  the  improvements  he  should  have 
made  on  said  farm,  and  all  that  he,  the  plaintiff,  should  have  made 
said  farm  better;  and  the  plaintiff,  confiding  in  the  promises  and 
undertakings  of  the  defendants  aforesaid,  did,  on  said  20th  day  of 
February,  A.  d.  i^39,  remove  with  his  family  onto  said  farm,  and 
remain  on  said  farm  for  the  purpose  aforesaid  until  the  winter  of 
A.  D.  i2>Jf5,  during  all  of  which  term  of  time  he,  the  plaintiff,  kept  the 
teams  and  boarded  the  hands  of  the  defendants,  whenever  they  were 
engaged  in  drawing  timber  from  the  lots  aforesaid,  and  during  that 
time  he,  the  plaintiff,  cleared  a  large  amount  of  land  on  said  farm,  to 
wit,  fifty  acres  of  land,  made  and  built  a  large  amount  of  fences,  built 
a  barn,  built  a  shed  connected  with  said  barn,  repaired  said  house, 
dug  and  stoned  a  well,  and  put  a  pump  into  it,  built  a  barn  frame, 
furnished  six  thousand  feet  of  boards  and  plank  to  cover  and  finish 
said  barn  frame,  built  a  temporary  wood  shed  in  front  of  said  house, 
built  a  hog  house,  set  out  apple  trees,  and  took  care  of  a  nursery 
all  on  said  farm,  of  great  value,  to  wit,  all  of  the  value  of  twelve  hun- 
dred and  fifty  dollars,  by  reason  of  all  which  improvements,  he,  the 
plaintiff,  made  said  farm  very  much  better,  to  wit,  the  sum  of  twelve 
hundred  and  fifty  dollars.  Yet  the  defendants,  their  promise  aforesaid 
wholly  disregarding,  and  subtly  contriving  to  deceive  and  defraud 
the  plaintiff  in  this  behalf,  did  not  convey  fifty  acres  of  land  to  the 
wife  of  the  plaintiff  off  from  the  Hildreth  lot,  or  any  other  lot,  and 
did  not  at  the  conclusion  of  the  plaintiff's  term,  and  when  he  had 
become  dissatisfied  with  said  farm,  and  with  the  price  at  which  the 
defendants  offered  to  sell  it  to  him,  offer  to  sell  said  farm  to  the 
plaintiff  at  a  price  so  low  that  he,  the  plaintiff,  was  satisfied  with, 
and  at  which  he  was  induced  to  purchase  it,  nor  did  they  pay  or 
offer  to  pay  the  plaintiff  for  said  improvements,  by  the  plaintiff  so 
made  on  said  farm,  during  the  term  aforesaid,  in  the  manner  afore- 
said, nor  have  they  paid  the  plaintiff  for  any  improvements  made  on 
said  farm  during  the  term  of  time  aforesaid,  but,  to  the  contrary, 
they  have  wholly  failed  to  convey  said  fifty  acres  of  land  to  the  wife 
of  the  plaintiff,  off  from  the  Hildreth  lot,  or  any  other  lot,  and  to 
offer  to  sell  said  farm  to  the  plaintiff  at  a  price  so  low  that  he,  the 
plaintiff,  was  satisfied  to  purchase  said  farm  at  such  price,  and  upon 
the  plaintiff's  becoming  dissatisfied  with  said  farm,  and  with  the  price 
at  which  the  defendants  offered  to  sell  the  same  to  him,  the  plaintiff, 
they,  the  defendants,  utterly  refused  and  still  do  refuse  to  pay  the 
plaintiff  for  any  improvements  by  him  made  thereon  during  the 
term  of  time  aforesaid,  or  otherwise  to  make  him  whole  in  the  premi- 
ses, or  to  convey  \.\\t  fifty  acres  of  land  to  the  wife  of  the  plaintiff  off 
from  the  Hildreth  lot,  or  any  other  lot,  whereby  and  by  reason  of 
all  which  he,  the  plaintiff,  hath  suffered  damage  to  the  amount  of 
fifteen  hundred  dollars. 
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And  also  for  that  the  defendants,  at  Lancaster.,  in  said  county,  on 
the  20th  day  of  October,  a.  d.  i8^J,  in  consideration  that  the  plaintiff 
had  before  that  time  done  and  performed  certain  labor  for  the 
defendants,  in  clearing  land  upon  the  defendant's  farm,  building  and 
repairing  certain  buildings  and  fences  upon  the  defendant's  said  farm, 
digging  and  stoning  a  well,  and  putting  a  pump  into  it,  setting  out 
apple  trees  and  taking  care  of  a  nursery  upon  the  defendant's  said 
farm,  and  doing  and  performing  various  other  labor  in  clearing,  culti- 
vating and  stocking  down  the  land  of  the  defendant's  said  farm, 
whereby  the  same,  in  consequence  of  the  labor  and  improvement  of 
the  plaintiff,  became  and  then  and  there  was  greatly  increased  in 
value,  at  the  defendant's  special  instance  and  request,  promised  to 
pay  the  plaintiff  so  much  money  as  the  said  labor  and  improvements 
were  reasonably  worth,  and  the  plaintiff  avers  that  said  labor  and 
improvements  were  reasonably  worth  the  sum  of  twelve  hundred  and 
fifty  dollars.     To  the  damage  [(concluding  as  in  Form  No.  69^5).^- 

13.  For  Managing  Farm  and  Caring  for  Owners  Thereof. 

Form  No.  20841.^ 

(Precedent  in  Neal  v.  Gilmore,  7g  Pa,  St.  422.)' 

[(Commencement  as  in  Form  No.  69Jf.7.y\^ 

That  on  \.\\^  first  day  oi  January,  a.  d.  i8^5,  a  special  contract  was 
entered  into  by  and  between  the  plaintiffs  of  the  one  part  and  the 
said  Martha  Neal  of  the  other  part,  by  which  the  said  Martha  Neal 
agreed  that  if  a  certain  John  Gilmore,  father  of  the  said  plaintiffs, 
who  were  then  infants,  under  the  age  of  twenty-one  years,  would  stay 
with  the  said  Martha  and  her  brother,  one  Adam  Neal,  who  at  the 
time  were  living  together  on  a  farm  in  said  county,  and  work  the  said 
farm,  getting  for  himself  a  certain  share  of  the  crop,  and  if  the  said 
children,  the  plaintiffs,  would  stay  with  him,  the  said  Neals,  until 
they  were  of  age,  she,  the  said  Martha,  and  her  brother  would  take 
and  raise  them  as  their  own,  give  them  a  good  common  education, 
and  at  the  death  of  said  Adam  and  the  said  Martha,  each  would  give 
them  all  the  property  and  estate  of  which  they  should  die  owning 
and  possessed  of;  that  the  said  John  Gilmore  continued  to  stay  and 
work  the  place  as  aforesaid,  and  the  said  Elias  and  Richard  con- 
tinued to  stay  with  the  said  Adam  and  Martha  till  they  were  of  the 
age  oi  twenty-one  years  respectively,  and  in  all  things  performed  their 
part  of  said  contract;  that  the  said  Martha  died  on  the  1st  day  of 
March,  a.  d.  \Z61,  and  though  owning  and  possessed  of  property  and 
estate,  to  wit,  a  farm  of  the  value  oi  five  thousand  dollars,  did  not  at 
her  death  give  the  same  nor  any  part  thereof  to  the  said  plaintiffs, 
but  the  same  to  give,  grant  and  devise  to  the  said  plaintiffs  did 
refuse,  to  the  damage  of  plaintiffs  yfz;^  thousand  Sowar's,. 

And  also  for  that  whereas  on  the  1st  day  of  January,  a.  d.  iS^^, 
the  said  Adam  and  Martha,  in  consideration   of  the   matters  and 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported     1058. 

case.  3.  This  declaration  was  sufficient. 

1072  Volume  18. 


20841.  WORK  AND  LABOR.  20842. 

things  aforesaid  to  be  done  and  performed  by  the  said  John  and 
plaintiffs,  promised  that  they  would  give  and  devise  all  their  property 
to  the  said  plaintiffs  at  their  death;  that  the  said  Adam  died  on  the 
1st  day  of  March,  a.  d,  i85^,  intestate,  leaving  the  said  Martha  his 
next  of  kin,  and  that  the  said  Martha  died  on  the  1st  day  of  March^ 
iS67,  without  making  any  provision  for  conveying  or  devising  her 
estate  to  the  said  plaintiffs;  that  she  left  estate,  to  wit,  a  certain 
farm,  of  the  value  of  Jive  thousand  dollars;  that  she  did  not  at  her 
death  give  the  same  nor  any  part  thereof  to  the  said  plaintiffs,  but 
the  same  to  give,  grant  and  devise  to  the  said  plaintiffs  did  refuse, 
to  the  damage  of  said  plaintiffs  five  thousand  dollars. 
[(^Signature  and  verification  as  in  Form  No.  691^7^)^ 

14.  Fop  Quarrying  and  Dressing*  Granite. 

Form  No.  20842. 

(Precedent  in  Farron  v.  Sherwood,  17  N.  Y.  227,)* 

\{Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court.Ji 

First.  That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
o{  fourteen  hundred  and  twenty-nine  and  5 Jf.- 100  dollars,  for  work,  labor 
and  services  done  and  performed  for  the  defendant,  at  his  special 
instance  and  request,  at  the  city  of  Buffalo,  by  the  plaintiff  and  his 
servants  and  agents,  at  divers  times  between  the  eighth  day  of  March, 
i852,  and  the  commencement  of  this  action,  in  and  about  quarrying, 
dressing,  preparing,  delivering,  putting  together  and  erecting  certain 
building  stones,  in  and  about  defendant's  dwelling  on  Main  street,  in 
said  city  of  Buffalo,  and  that  the  said  work,  labor  and  services  were 
reasonably  worth  the  sum  oi fourteen  hundred  and  sevetity-nine  and  5Jf- 
i6>(?  dollars;  and  that  the  defendant  has  not  paid  the  plaintiff  the 
said  sum  nor  any  part  thereof,  but  has  hitherto  wholly  neglected  and 
refused  so  to  do. 

Second.  And,  for  a  second  cause  of  action  against  the  defendant, 
the  plaintiff  says  that  the  defendant  is  indebted  to  him  in  the  sum  of 
thirty-eight  and  Jf-lOO  dollars,  for  certain  dressed  building  stones, 
before  the  commencement  of  this  action  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  at  the  city  oi  Buffalo,  at  the  defendant's 
special  instance  and  request;  that  the  said  building  stones  were 
reasonably  worth  the  said  sum  oi  thirty-eight  atid  J^- 100  doWdiVs;  and 
that  the  defendant  has  not  paid  the  plaintiff  the  said  sum,  or  any  • 
part  thereof,  but  has  hitherto  wholly  neglected  and  refused  so  to  do. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  fifteen  hundred  and  seventeen  dollars  and  sixty-three 
cents,  besides  the  costs  of  this  action. 

[(^Signature  of  attorney,  office  address  and  verification  as  in  Form  No. 
lH57.y\^ 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported     105S. 

case.  This  complaint  was  suflicient. 
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15.  For  Services  of  Attorney. 

Form  No.  20843 .' 

(Precedent  in  Cunningham  v.  Patrick,  136  Mo.  627.)' 

Edward  Cunningham,  Jr.,  and  Edward  C.  1 

Eliot,  plaintiffs,  I  City    of    St.   Louis   in    the 

V.  j  Circuit  Court. 

William  F.  Patrick,  defendant.  j 

Plaintiffs  state  that  prior  to  ^o.  fourth  day  oi  June,  i889,  they 
were  partners  in  the  practice  of  law  under  the  firm  name  of  Cun- 
ningham &"  Eliot;  that  as  such  partners  they  had  theretofore,  at  the 
special  instance  and  request  of  the  defendant,  rendered  to  the 
defendant  their  service  in  the  defense  of  a  certain  suit  in  the  Circuit 
Court  of  the  United  States  for  the  eastern  district  of  Missouri,  wherein 
one  Frank  Bowman  was  plaintiff  and  the  defendant  herein  was 
defendant. 

Plaintiffs  state  that  after  said  services  had  been  rendered  and  a 
small  part  of  the  value  thereof  had  been  paid  by  defendant  to  plain- 
tiffs, a  difference  arose  between  plaintiffs  and  defendant  as  to  what 
sum  was  still  due  from  defendant  to  plaintiffs  therefor;  and  that 
thereupon  plaintiffs  proposed  to  defendant  in  and  by  their  letter 
dated  th^  fourth  day  oi  June,  iS89,  that  by  way  of  compromise  and 
settlement  of  said  difference  and  dispute  plaintiffs  would  accept 
from  defendant,  in  full  payment  for  their  said  services,  then  remain- 
ing unpaid  for,  and  in  full  satisfaction  of  their  claim  against  the 
defendant  in  respect  of  said  services  the  following  sums  of  money 
to  be  paid  by  defendant  to  plaintiffs  at  the  following  dates,  to  wit: 

$500  on  the  frst  day  of  July,  i889;  %1,250  on  the  first  day  of  Novetn- 
ber,  \8Sd;  %1,250  on  the /ri-/ day  of  March,  i890;  and  the  further  sum 
of  $1,000,  if  and  when  the  defendant  should  be  successful  in  his 
appeal  theretofore  taken  by  him  from  the  decree  of  said  Circuit 
Court  in  said  cause  to  the  Supreme  Court  of  the  United  States. 

Plaintiffs  state  that  the  defendant  thereupon,  in  and  by  his  letter 
bearing  date  the  eleventh  day  oi  Ju?ie,  herewith  filed,  marked  Exhibit 
B,  accepted  the  said  proposition  of  plaintiffs  and  then  and  thereby, 
in  consideration  thereof  and  of  said  services,  promised  and  agreed  to 
pay  plaintiffs  the  aforesaid  sum  of  money  at  the  respective  daten 
above  set  forth. 

Plaintiffs  state  that  thereafter,  on  the  twenty-fourth  day  of  April, 
i893,  the  defendant  was  successful  in  his  said  appeal  to  the  Supreme 
Court  of  the  United  States,  by  reason  of  the  fact  that  whereas  the 
decree  of  said  Circuit  Court  had  been  in  favor  of  the  said  Bowman, 
plaintiff  therein,  and  against  the  defendant  Williajti  F.  Patrick, 
adjudging  defendant  to  pay  to  said  Bowman  or  his  assigns  a  large  sum 
of  money,  and  to  convey  to  said  Bowman  or  his  assigns,  a  large  and 
valuable  property,  and  to  pay  the  costs  of  said  suit,  the  Supreme 
Court  of  the  United  States  on  said  twenty-fourth  day  of  April,  i893, 
reversed  the  said  decree  and  ordered  and  directed  the  said  Circuit 

1.  See  generally  supra,  note  i,  p.  2.  It  was  held  that  the  plaintiff  was 
1058.  entitled  to  recover. 
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Court  to  dismiss  the  bill  of  the  said  Bowman  and  the  proceedings  in 
which  said  decree  had  been  entered. 

Plaintiffs  further  say  that  the  defendant,  though  often  requested 
and  demanded,  has  failed  and  refused  and  still  refuses  to  pay  plain- 
tiffs the  aforesaid  sums  of  money  or  any  part  thereof. 

Wherefore  plaintiffs  pray  judgment  against  the  defendant  for  the 
sura  oi four  thousand ^o\\?iX's,^  with  interest  at  the  rate  of  six  percent, 
per  annum;  on  five  /lundred  doUa.rs  from  the  first  day  oi  July,  i889; 
on  twelve  hundred  and  fifty  dollars  from  theyfr^/day  oi  November,  i889, 
on  ttaelve  hundred  and  fifty  dollars  from  the  first  day  of  March, 
i890,  and  on  one  thousand  doWsLVS  from  the  twenty-fourth  day  of  April, 
j893,  and  for  costs  of  suit. 

£dw.  Cunningham  &"  Edw,  C.  Eliot,  ^ro  se. 

16.  For  Penalty  for  Withholding^  Payment. 

Form  No.  20844. 
(Precedent  in  Terre  Haute,  etc.,  R.  Co.  v.  Baker,  122  Ind.  434.)' 

[(7/V/^  of  court  and  cause  as  in  Form  No.  5915.)]^ 

John  T.  Baker,  plaintiff,  complains  of  the  Terre  Haute  and  Indian- 
apolis Railroad  Cofnpany,  defendant,  and  says  that  the  defendant  is  a 
corporation,  and  is  indebted  to  the  plaintiff  in  the  sum  oi  fifty-six 
and  10-100  dollars  for  work  done  by  plaintiff  for  defendant,  as  a  sec- 
tion hand,  during  the  months  of  February  and  March,  i887;  that  the 
agreement  for  work  and  labor,  as  alleged  in  this  complaint,  was  a 
verbal  agreement,  and  there  was  no  other  agreement  in  relation  to 
the  same;  that  said  sum  is  now  due  and  unpaid;  that  on  the  1st  day 
of  April,  i887,  plaintiff  demanded  payment  of  said  sum  of  the 
defendant,  but  the  defendant  refused  and  still  refuses  to  pay  the 
same;  that  the  plaintiff  has  incurred  an  obligation  in  the  employment 
of  attorneys  to  prosecute  this  action  in  the  sum  of  twenty-five  dollars, 
which  is  a  reasonable  sum  for  attorney's  fees,  and  said  sum  is  also 
due  and  unpaid. 

Wherefore,  plaintiff  prays  judgment  for  said  sum  oi  fifty-six  and 
10-100  dollars,  the  sum  of  twenty-five  dollars  for  attorney's  fees,  and 
a  penalty  of  one  dollar  per  day  for  every  day  said  payment  has  been 
withheld,  in  all,  one  hundred  and  fifty  dollars. 

{(^Signature  and  verification  as  in  Form  No.  5915.y\^ 

II.  ANSWER  OR  PLEA. 

1.  Denial  of  Contract  and  that  Contract  was  Made  with 
Plaintiff  and  Another  and  that  Work  has  Not  been 
Completed. 

Form  No.  20845. 

(Precedent  in  Murphy  v.  Napa  County,  20  Cal.  499.)' 
\(^Title  of  court  and  cause  as  in  Form  No.  1318.')]^ 

1.  This  complaint  was  held  sufficient.     []  will  not  be  found  in  the  reported  case. 

2.  The  matter  to  be  supplied  within         3.  This  answer  was  sufficient. 
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Now  comes  defendant,  and  for  answer  to  plaintiff's  complaint, 
herein  denies  each  and  every  allegation  therein  contained,  except 
as  is  hereinafter  specifically  alleged.  And  for  more  specific  denial, 
denies  that  defendant  is  indebted  to  plaintiff  in  the  sum  of  $2,059.50, 
as  claimed  in  complaint,  or  in  any  other  sum  whatever.  Defendant 
denies  that  plaintiff,  at  the  instance  and  request  of  the  board  of 
supervisors  of  said  county,  performed  the  work  and  labor,  and  fur- 
nished the  materials  therefor,  set  out  in  plaintiff's  complaint,  or  that 
said  supervisors  ever  undertook  and  promised  to  pay  plaintiff  there- 
for, as  set  out  in  complaint,  or  in  any  other  manner  than  is  herein- 
after admitted  and  set  forth. 

Defendant  also  denies  that  said  board  of  supervisors  ever  rejected 
plaintiff's  bill  for  said  services,  as  charged  in  plaintiff's  complaint,  or 
in  any  other  manner  whatever.  Wherefore  defendant  says  plaintiff 
ought  not  to  be  permitted  to  further  prosecute  his  said  action,  and 
prays  that  defendant  may  have  judgment  for  costs  herein  incurred 
and  expended. 

Defendant,  further  answering,  avers  that  on  the  ^enf/i  day  of  May, 
i860,  plaintiff  and  oxx^  John  WilUston,  entered  into  a  contract  with 
defendant  for  the  erection  of  two  certain  stone  bridges  in  said  county, 
one  of  which  bridges  is  the  same  mentioned  in  plaintiff's  complaint; 
and  that  by  the  terms  of  said  contract  said  plaintiff  and  WilUston 
undertook  and  bound  themselves  to  furnish  the  materials  and  erect 
said  bridge,  according  to  plans  and  specifications  on  file  in  the  office 
of  the  county  clerk  of  said  county,  and  to  complete  the  same  on  or 
before  \h^  first  day  of  October,  xWO;  and  that,  according  to  the  terms 
of  said  contract,  said  plaintiff  and  WilUston  were  to  furnish  the 
best  quality  of  stone  and  other  materials  for  said  bridge,  and  to  erect 
the  same  in  a  workmanlike  manner,  and  to  the  satisfaction  of  the 
board  of  supervisors,  or  of  the  superintendent  to  be  by  them  appointed. 
That  besides  the  contract  above  mentioned  no  contract  was  made 
with  plaintiff  concerning  said  bridge  whatever,  and  that  the  work 
and  labor  charged  to  have  been  performed  by  plaintiff  on  sai'd  bridge, 
is  part  and  parcel  of  the  labor  and  materials  furnished  and  performed 
by  said  plaintiff  and  WilUston,  in  their  said  contract,  except  as  here- 
inafter set  forth  as  follows,  to  wit:  "In  rounding  off  the  piers  of  said 
bridge  and  the  laying  of  a  quantity  of  stone  and  gravel  around  the 
piers  of  said  bridge,  for  which  last  services  defendant  agreed  to  pay 
said  plaintiff  and  WilUston  a  reasonable  compensation  therefor." 
Defendant  admits  that  the  price  charged  for  rounding  the  piers  of 
said  bridge,  in  plaintiff's  complaint,  is  reasonable  and  just.  But  not 
being  advised  as  to  the  quantity  of  stone  and  gravel,  if  any,  deposited 
by  plaintiff,  or  of  the  value  thereof,  denies  that  olaintiff  performed 
the  services,  and  also  that  the  same  were  worth  the  amount  charged 
therefor  by  plaintiff,  or  any  other  sum.  And  defendant  expressly 
denies  that  the  said  board  of  supervisors  or  any  other  authorized 
agent  of  defendant,  ever  contracted  with  plaintiff  therefor,  except 
as  above  set  forth. 

Wherefore,  defendant  avers  and  submits  to  this  honorable  court 
that  plaintiff  ought  not  to  be  allowed  further  to  prosecute  his  said 
action.     Because  defendant  says  that  if  defendant  is  liable  to  pay 
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for  the  services  mentioned  in  plaintiff's  complaint,  that  the  same  is 
due  and  owing  to  plaintiff  and  Williston  jointly,  and  not  to  plaintiff 
alone. 

Wherefore,  defendant  prays  this  honorable  court  for  an  order 
commanding  said  Williston  to  be  made  a  party  plaintiff  herein,  so 
that  the  rights  of  this  defendant  may  be  protected,  under  the  terms 
of  said  contract  above  set  forth,  between  plaintiff  and  Williston  and 
this  defendant. 

Defendant  further  avers  and  charges  that  neither  the  plaintiff  nor 
plaintiff  and  Williston  is  entitled  to  recover  of  defendant  anything 
for  or  on  account  of  said  bridge,  according  to  the  terms  of  said  con- 
tract: First,  because  defendant  avers  that  the  said  bridge  is  still  un- 
finished; second,  because  the  said  materials  and  work  upon  said 
bridge  were  insufficient,  and  not  in  accordance  with  the  terms  of 
said  contract;  third,  because  the  material  used  in  the  construction 
of,  as  well  as  the  labor  performed  upon  said  bridge,  were  not  satis- 
factory to  nor  approved  by  the  board  of  supervisors,  nor  by  the 
agents  of  said  board,  as  by  the  terms  of  said  contract  it  was  ex- 
pressly provided  for;  fourth,  because  said  plaintiff  and  said  Williston 
have  already  been  paid  by  defendant  in  full  for  all  the  work,  labor, 
and  materials  used  and  employed  by  them  in  the  construction  of  said 
bridge. 

\(^Sig nature  and  verification  as  in  Form  No.  1390).^ 

2.  Denial  of  Claim  and  that  Plaintiflf  was  Discharged  for 
Cause  with  Counterclaim. 

Form  No.  20846. 

(Precedent  in  Hillhouse  v.  Jennings,  60  S.  Car.  376.)* 

Y^Title  of  court  and  cause  as  in  Form  No.  17889.) 

The  defendant,  for  answer  to  the  complaint  of  the  plaintiff,  says:]i 

For  a  defense  to  the  first  cause  of  action: 

I.  He  denies  each  and  every  allegation  of  the  complaint  relative 
to  the  first  cause  of  action,  except  such  as  are  hereinafter  admitted. 

II.  He  alleges  that  he  was  engaged  in  the  mercantile  business  at 
Riverview,  in  county  of  Greenville,  state  aforesaid,  and  carried  there 
a  considerable  stock  of  goods,  and  a  large  custom  or  trade:  that  the 
defendant  resided  in  the  city  of  Greenville,  but  paid  occasional  visits 
to  said  store. 

III.  He  admits  that  in  November,  i898,  he  employed  the  plaintiff, 
and  he  alleges  that  under  the  terms  of  employment  the  plaintiff  was 
to  take  personal  charge  of  the  said  business  and  personally  conduct 
and  manage  the  same,  under  the  orders  and  directions  of  the  defen- 
dant; and  that  he  was  to  sell  the  goods  in  said  store  and  wait  on 
defendant's  customers  in  a  careful  and  business-like  manner,  and 
keep  proper  books  of  account,  and  personally  to  transact  all  of  the 
business  incident  thereto,  and  he  was  also  to  feed  and  attend  to 
defendant's  live  stock  in  said  place;  the  defendant  denies  that  the 

1.  The  matter  to  be  supplied  within        2.  This  answer  was  suflScient. 
[]  will  not  be  found  in  the  reported  case. 
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term  of  employment  was  for  one  year,  and  alleges  that  it  was  for  no 
definite  period,  but  during  the  will  of  both  parties.  That  for  said 
services  the  defendant  agreed  to  pay  to  the  plaintiff  %25  per  month, 
together  with  the  use  of  a  certain  dwelling-house  and  firewood  for 
domestic  purposes. 

IV.  The  defendant  admits  that  he  did  discharge  the  plaintiff  in 
the  month  oi  June,  and  he  alleges  that  he  did  this  for  the  following 
reasons,  to  wit:  The  plaintiff  did  not  attend  to  the  said  business  in  a 
manner  satisfactory  to  the  defendant,  but,  on  the  contrary,  was 
careless  and  negligent  in  the  management  thereof,  and  as  a  result 
there  was  considerable  loss  to  the  defendant  in  the  capital  invested 
in  said  business,  and  in  the  custom  or  trade  that  he  had  at  said 
place.  The  plaintiff  in  many  respects  disobeyed  the  instructions 
and  commands  of  the  defendant  as  to  the  management  of  said  busi- 
ness, to  the  injury  of  the  defendant,  as  he  verily  believes.  That  for 
these  reasons  the  defendant  discharged  the  plaintiff  without  malice 
and  without  any  desire  to  mjure  him,  but  solely  for  the  reason  that 
the  defendant  deemed  it  best  for  the  interest  of  his  business  to  do  so. 

V.  The  defendant  did  not  discharge  said  plaintiff  on  said  19th  day 
oi  June,  iS99,  without  warning,  but  had  given  plaintiff  notice  more 
than  a  month  prior  to  said  date  to  take  stock  and  turn  over  the 
premises  to  defendant. 

VI.  That  defendant  does  not  owe  the  plaintiff  the  sum  of  $8.50, 
as  alleged  in  the  complaint,  or  any  other  sum. 

VII.  That  plaintiff  occupied  a  house  belonging  to  the  defendant  at 
said  Riverview  for  three  months  after  plaintiff  had  ceased  to  work  for 
defendant,  to  wit,  from  June  29th,  iS99,  to  September  19th,  iS99, 
paying  no  rent  and  rendering  no  compensation  of  any  sort  to 
defendant  therefor,  and  refusing  to  surrender  same,  though  demand 
for  such  surrender  was  repeatedly  made  by  defendant,  which  house 
was  reasonably  worth  $5  per  month  rent,  and  defendant  thereby  sets 
forth  his  debt  of  ^15  as  a  counterclaim  to  plaintiff's  first  cause  of  action. 

For  a  defense  to  the  second  cause  of  action:  Paragraphs  I.,  II,, 
III.  and  IV.  in  the  defense  to  this  cause  of  action  are  the  same  as 
those  set  out  in  the  defense  to  the  first  cause  of  action. 

V.  That  the  defendant  does  not  owe  the  plaintiff  the  sum  of 
%126.66,  as  alleged  in  the  complaint,  nor  any  other  sum. 

VI.  That  plaintiff  was  put  in  charge  of  defendant's  large  stock  of 
goods  and  accounts  at  said  Riverside,  and  that  if  said  plaintiff  had 
managed  the  same  with  ordinary  care  and  skill,  he  should  have  made 
a  large  net  profit  therefrom;  but  so  far  from  making  a  profit  from 
said  business,  plaintiff  so  managed  and  conducted  said  business  that 
he  caused  the  defendant  a  loss  of  at  least  %500  during  the  time  that 
said  plaintiff  managed  said  business,  and  defendant  hereby  sets  forth 
this  claim  of  %500  as  a  counterclaim  to  plaintiff's  cause  of  action. 

Wherefore,  the  defendant  prays  judgment  against  the  plaintiff  for 
the  sum  of  $575,  and  for  the  costs  of  this  action,  and  that  the  com- 
plaint herein  be  dismissed. 

[(^Signature  of  attorney  and  verification  as  in  Form  No.  17889^)^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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3.  That  Plaintiff  Failed  to  Complete  Contract  Within  a 

Stipulated  Time. 

Form  No.  20847. 

(Precedent  in  Lincoln  v.  Little  Rock  Granite  Co.,  56  Ark.  407.)* 
\(^Title  of  court  and  cause  as  in  Form  No.  11811.^^ 
Comes  the  defendant  Lincoln,  and  for  answer  to  the  complaint,  says 
the  plaintiffs  furnished  material  and  did  work  for  the  defendant  as 
set  out  in  the  complaint,  and  the  prices  are  correctly  stated  in  the 
plaintiffs'  bill  of  particulars,  but  defendant  denies  that  he  is  indebted 
to  the  plaintiffs  therefor  in  a  greater  sum  than  %610,  which  sum  he 
has  always  been  and  is  still  ready  and  willing  to  pay.  The  remaining 
%700  is  unjust,  and  defendant  owes  no  part  thereof,  because  he  says 
that  the  materials  and  the  work  and  labor  sued  for  were  furnished 
and  done  under  a  contract  in  writing  made  on  May  28,  iS89,  in  these 
words: 

"This  contract  is  to  show  that  the Fones  Brothers  Hardware  Com- 
pany and  C.  J.  Lincoln  have  employed  the  Arkansas  Granite  Company 
to  build  a  stone  foundation  for  a  store  and  warehouse  on  Main  street, 
Little  Rock.  Said  granite  company  are  to  furnish  all  material  and 
do  the  work  in  a  good,  workmanlike  manner,  in  accordance  with  the 
specifications  made  out  by  Thomas  Harding,  architect.  *  *  *  And 
as  compensation  for  said  work  and  material  said  Fones  Hardware 
Company  and  C.  J.  Lincoln  agree  to  pay  said  granite  company  %Jt.l5 
per  cubic  yard,  according  to  measurements  to  be  made  by  said 
architect.  *  *  *  {^Here  follow  details  as  to  measurements,  payments, 
etc.^  The  remainder  of  the  price  is  to  be  paid  when  the  work  is 
done.  The  granite  company  are  to  complete  the  foundation  for 
which  is  designated  as  the  Fones  part  of  the  building  m  four  weeks 
from  this  date,  and  the  remainder  (or  Lincoln  part)  in  six  weeks  from 
this  date.  The  stone  material  for  the  superstructure  is  to  be 
delivered  as  needed  by  the  contractor  and  workman  and  to  be  paid 
for  as  used.  If  the  Granite  Company  fail  to  complete  the  foundation 
within  the  time  stipulated,  or  if  they  fail  to  furnish  other  stone 
material  as  needed  from  time  to  time  for  the  superstructure,  then 
they  are  to  pay  Lincoln  and  the  hardware  company  $2^  per  day  for 
every  day's  delay  over  and  above  the  time  stipulated,  and  this 
amount  may  be  deducted  from  any  part  of  the  price  of  the  work  or 
material  remaining  unpaid,  but  this  payment  for  delay  shall  not  con- 
tinue longer  than  is  necessary  to  procure  the  work  to  be  done  by 
other  parties;  and  if  said  hardware  company  diXid.  Lincoln  procure  the 
work,  in  case  of  delay,  to  be  done  by  other  parties,  then  the  said 
granite  company  are  to  hold  them  (said  employers)  harmless  from 
any  loss  from  having  to  pay  such  parties  more  than  the  price  herein 
contracted  for." 

Said  Lincoln  and  said  hardware  company  fully  complied  with  all 
the  stipulations  and  requirements  of  said  contract.  Said  Arkansas 
Granite  Company  failed  and  neglected  to  complete  the  Lincoln^axt  of 

1.  A  judgment  for  the  plaintiff  was  2.  The  matter  to  be  supplied  within 
reversed.  [  ]  will  not  be  found  in  the  reported  case. 

1079  Volume  18. 


20847.  WORK  AND  LABOR.  20847. 

the  foundation  of  said  building  within  six  weeks  of  the  date  of  said 
contract,  but  delayed  and  procrastinated'  the  work  thereon  for  a 
period  of  seventy  days,  by  which  delay  defendant  was  damaged,  and 
is  entitled  to  a  deduction  of  %700  therefor.  And  the  said  granite 
company  refused  to  furnish  the  stone  for  the  superstructure,  but  for 
this  plaintiff  only  asks  a  deduction  of  one  dollar. 

[(Signature  and  verification  as  in  Form  JVo.  17871.)]^ 

1,  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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WRIT  OF  ASSISTANCE. 

See  the  title  ASSISTANCE,  WRIT  OF,  vol.  2,  p.  289. 


WRIT   OF   CERTIORARI. 

See  the  title  CERTIORARI,  vol.  4,  p.  427. 


WRIT  OF   ERROR. 

See  the  title  ERROR,  WRIT  OF,  vol.  7,  p.  711. 


WRIT  OF  INQUIRY. 

See  the  title  INQUEST  OF  DAMAGES,  vol.  10,  p.  22. 


WRITS. 

See  the  titles  ARREST  IN  CIVIL  ACTIONS,  vol.  2,  p.  117; 
ASSISTANCE,  WRIT  OF,  vol.  2,  p.  289;  ATTACH- 
MENT, ETC.,  vol.  2,  p.  303;  CERTIORARI,  vol.  4,  p.  427; 
ERROR,  WRIT  OF,  vol.  7,  p.  711;  EXECUTIONS 
AGAINST  PERSON,  vol.  7,  p.  953;  EXECUTIONS 
AGAINST  PROPERTY,  vol.  8,  p.  i;  INJUNCTIONS, 
vol  9,  p.  822;  INQUEST  OF  DAMAGES,  vol.  10,  p.  22; 
MANDAMUS,  vol.  11,  p.  767;  PROHIBITION,  WRIT 
OF,  vol.  14,  p.  987;  QUO  WARRANTO,  vol.  15,  p.  213; 
RIGHT,  WRIT  OF,  vol.  16,  p.  673. 
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SUPERSEDEAS  AND  STAY  OF  PROCEEDINGS. 

Affidavit  for  stay,  19617. 

Affidavit  for  supersedeas,  16607. 

Certificate  of  supersedeas  pending  appeal,  19634-19635. 

Certificate  or  writ  of  supersedeas,  19613,  19614. 

Civil  proceedings,  in,  19590-19632. 

Criminal  prosecution,  in,  19632-19635. 

Notice  of  filing  of  bond  to  stay  proceedings,  19610. 

Order,  19591-19592. 

Order  for  stay,  19618. 

Order  for  writ  of  supersedeas,  19612. 

Order  to  show  cause  why  proceedings  should  not  be  stayed,  19611, 

Pending  payment  of  costs  in  prior  action  for  the  same  cause,  19617,  19618. 

Pending  proceeding  for  new  trial,  19615. 

Pending  proceeding  to  review  judgment,  19616. 

Petition  for  supersedeas,  19590. 

Stay  of  execution,  19620-19S31. 

Stay  of  proceedings,  for,  19595-19599. 

Stay  of  suit  in  lower  court  pending  leave  obtained  from  Chancery  Court 

to  bring  such  suit.  19619. 
Supersedeas  bond  pending  appeal,  19632,  19633. 
Supersedeas,  for,  19600,  13606. 

Transfer  of  cause  from  inferior  to  superior  court,  pending,  19590-19615. 
Vacation  of  stay  of  proceedings,  19636. 
Writ  of  supersedeas,  19593,  19594,  19608,  19609. 

SUPPLEMENTAL  ANSWER  —  Cross- Reference. 

SUPPLEMENTAL  BILL—  Cross-Reference. 

SUPPLEMENTAL  QO^^'LM'ti'Y  —  Cross-Reference. 

SUPPLEMENTAL  PLEADINGS. 

Action  to  enjoin  violation  of  agreement  not  to  continue  trade,  alleging  that 
defendant,  after  injunction  of,  continued  it  in  his  brother's  name,  in  an, 
19652. 
Affidavit,  19648,  19649. 
Bankruptcy  of  defendant,  upon  the.  19641. 
Carry  decree  into  execution,  to,  19645. 
Codes,  under  the,  19647-19654. 
Equity,  in,  19637-19646. 
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SUPPLEMENTAL  PLEADINGS  —Continued. 

Facts  have  arisen  since  the  filing  of  the  original  petition  which  entitled 

plaintiff  to  relief  asked,  where,  19653. 
Leave  to  file  supplemental  answer,  for,  19649. 
Leave  to  file  supplemental  bill,  petition  for,  19637. 
Leave  to  file  supplemental  complaint,  for,  19648. 
Motion  for  leave  to  file  supplemental  complaint,  notice  of,  19647. 
Nature  of  a  supplemental  bill,  bill  in  the,  19644,  19645. 
New  matter  which  existed  at  the  time  of  the  filing  of  the  original  bill,  to 

introduce,  19640. 
New  parties  who  ought  to  have  been  made  defendants  to  the  original  bill, 

against,  19638. 
Order  granting  leave  to  file  supplemental  complaint,  19650. 
Original  bill  in  the  nature  of  a  supplemental  bill,  19644. 
Plea  to  bill  to  carry  decree  into  execution,  19646. 

Representative  of  a  defendant  who  died  before  appearance,  against,  19639. 
Suit,  seeking  to  set  aside  an  assignment  made  subsequent  to  the  original 

complaint,  which  alleged  that  the  defendants  intending   to  assign  with 

preferences,  in   violation   with   an   agreement   with   the   plaintiffs,  and 

prayed  for  injunction,  in  a  creditor's,  19651. 
Supplemental  answer,  19654. 
Supplemental  bill,  19638-19641. 
Supplemental  bill,  demurrer  to,  L9642. 
Supplemental  bill,  plea  to,  19643. 
Supplemental  complaint  or  petition,  19651-19653. 
SUPPLEMENTARY  PROCEEDINGS. 

AflSdavit,  19655-19665,  19678,  19679,  19690. 
Application  for  order  of  examination,  19655-19677. 
Application  for  warrant  of  arrest  of  judgment  debtor,  19678-19681. 
Appointment  of  receiver,  19686-19688. 
Attachment,  19693. 
Bond  of  receiver,  19688. 
Commission  to  referee,  19684. 

Contempt  proceedings  for  failure  to  obey  order  of  examination,  19689-19694, 
Examination  before  referee,  19685. 
Judgment  debtor,  against,  19655-19660,  19666-19673. 
Notice  of  motion,  19689. 

Order  for  examination  before  judge  or  referee,  19666-19676. 
Order  of  appointment,  19686-19687. 
Order  of  commitment,  19694. 
Order  to  show  cause,  19691-19692. 
Service  of  order  of  examination,  19682-19683. 
Third  person,  against,  19661-19665,  19674-19677. 
Warrant,  19690-19681. 
SURCHARGING  AND  FALSIFYING—  Cross-Reference. 
SURETIES  OF  THE  PEACE. 

Affidavit,  complaint  or  information,  19695-19706. 
Bond  or  recognizance  to  keep  the  peace,  19715-19731. 
Examination  of  complainant  and  witness,  19714. 
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SURETIES  OF  THE  '^'E.kQ,^  — Continued. 

Failure  to  give  bond  or  recognizance  to  keep  the  peace,  warrant  of  commit- 
ment on,  19732-19736. 
Pending  appearance  in  proper  court,  19727-19731. 
Undertaking  on  appeal,  19737. 
Warrant  of  arrest,  19707-19713. 

SURETYSHIP  —  Crwj.^^/^r^wr^-. 

SURFACE  ^N KI'^.Yi  — Cross.Reference. 

SURPLUSAGE  —  Cross-Reference. 

S\JKPRlSY.—  Cross.Re/erence. 
SURROGATES—  Cross-Reference. 

SURVEY. 

Affidavit  in  support  of  motion,  19740. 
Order  granting  motion,  19741,  19742. 

Proceedings  to  obtain  order  for  survey  of  property  in  controversy  pending 
action,  19738,  19739. 

SURVEYORS. 

Criminal  proceedings  against  surveyor  for  altering  established  line,  19743. 
Criminal  proceedings  against  surveyor  for  failing  to  correct  and   return 
field-notes,  19744. 

SWEARING  —  Cross-Reference. 
SWINDLING  —  Cross-Reference. 
IKLYJilAK^— Cross-Reference. 
TAXATION. 

Against  land,  19790-19798. 

Answer  by  county  commissioners  in  proceeding  for  abatement  of  taxes, 
19830. 

Answer  by  county  council  to  petition  for  an  injunction  to  restrain  council 
from  issuing  bonds,  19831. 

Answer,  plea  or  affidavit  of  defense,  19783-19787. 

Application  to  purchase  land  sold  for  delinquent  taxes,  19807. 

Assessment  and  levy,  19745-19752. 

Assessment  was  illegal  and  void,  that,  19783-19784. 

Certificate  of  sale,  19809-19815. 

Citation  on  petition  for  relief  from  over-taxation,  19827. 

Citation  to  delinquent  tax-payer  to  show  cause  why  he  should  not  pay  tax 
penalty  and  costs,  19767. 

Civil  proceedings,  19S46-19848. 

Collection  of  taxes,  19753-19825. 

Collection  of  taxes,  proceeding  to  enjoin,  19832-IQ836. 

Complaint,  declaration  c.x  petition,  19768,  19781. 

Complaint  to  compel  officer  to  make  tax  levy  to  pay  debt,  19751. 

Complaint  to  recover  money  applied  by  town  for  the  payment  of  a  tax  ille- 
gally raised,  19837. 

Criminal  proceedings,  19849,  19850. 

Criminal  proceedings  against  tax-payer,  19841-19845. 
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TAXATION  —  Continued. 
Deed,  19816-19825. 
Defendant  is  sued  as  guardian,  that  his  guardianship  was  terminated  by  the 

death  of  the  ward,  where,  197S7. 
Embezzlement,  for,  19849. 
Enforce  judgment  against  land,  19774-19779. 
Execution  or  order  of  sale,  19799    19800. 
Extortion,  for,  19850. 
Failure  to  collect  tax,  for,  19846. 

Failure  to  furnish  list  of  goods  furnished,  for,  19844. 
Failure  to  list  poll,  for,  19841,  19842. 
Failure  to  list  property  subject  to  taxation,  for,  19843. 
Failure  to  pay  poll-tax,  for,  19845. 
Failure  to  pay  tax  to  treasurer,  for,  19847, 19848. 
In  general,  19753-19763- 

Judgment  or  decree,  19788-19798.  \ 

License  and  privilege  tax,  19764. 
Motion  to  quash,  19829. 

Notice  by  state  auditor  to  county  auditor  to  sell  forfeited  lands,  19801. 
Notice  by  state  revenue  agent  to  assessor  to  assess  property  that  has  escaped 

taxation,  19752. 
Notice  of  action  to  recover  taxes,  19782. 
Notice  of  hearing  on  appeal  from  special  assessment,  19826. 
Notice  of  motion  for  judgment  on  tax  collection  bond,  19766. 
Notice  of  sale  of  personal  property,  19802. 
Notice  of  sale  of  real  property,  19803-19806, 

Notice  to  supervisors  of  amount  necessary  to  be  raised  for  highway  pur- 
poses, 19745.  19746. 
Oath  of  commissioners  appointed  to  assess  special  tax,  19750, 
Order  for  election  to  raise  tax  for  special  purposes,  19747. 
Order  that  clerk  convey  land  sold  for  delinquent  taxes.  19808. 
Order  that  county  attorney  petition  court  to  make  an  order  commanding 

the  County  Court  to  assess,  levy  and  collect  a  special  tax,  19748, 
Order  that  County  Court  assess,  levy  and  collect  special  tax,  19749. 
Order  to  show  cause  why  mandamus  should  not  issue  to  permit  relator  to 

examine  tax-books  and  assessment-rolls,  19838. 
Payment  has  been  demanded  and  refused,  where,  19765. 
Personal  judgment,  197S8,  19789. 
Petition,  19828, 

Petition  to  recover  back  taxes  paid,  19836. 
Proceedings   against   inhabitants   of   a  town   for  the  delinquency  of  their 

collector,  19851. 
Proceedings  against  sheriff  for  neglect  in  executing  extent  for  taxes,  19852, 
Proceedings  against  tax  collector,  19846-19850. 
Proceedings  by  certiorari  to  quash  assessment,  19828,  19829. 
Proceeding  for  penalty  for  giving  false  schedule,  19840. 
Proceeding  to  recover  on  collector's  bond,  19839. 
Property  assessed  is  exempt,  that,  19785,  19786. 
Recover  privilege  tax,  to,  19780. 
Recover  tax  on  mining  claim,  to,  19781. 
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1  KY^PsT^lO^  —  Continued. 

Relief  from  taxation,  19826-19837. 
Sale  of  property,  19801-19825. 
Warrant,  19753-19765. 

TAXATION  OF  QO-iT^y—Cross-Reference. 

TELEGRAPHS  AND  TELEPHONES. 

Addressee  of  message,  by,  19853, 19854. 

Complaint  to  remove  poles  and  wires  from  street,  19858. 

Damages,  for,  19853-19856. 

Failure  to  transmit  or  deliver  message,  action  for,  19853-19857. 

Indictment  for  injuring  telegraph  property,  19859. 

Penalty,  for,  19857. 

Person  other  than  addressee  or  sender,  but  for  whose  benefit  message  was 

sent,  by,  19856, 
Sender  of  message,  by,  19855. 

TENANT  IN  COMMON  AND  JOINT  TENANTS. 

Action  by  one  tenant  in  common  for  a  conversion  by  the  other,  19864. 

Action  for  an  accounting,  19860-19863. 

Declaration,  19860-19862. 

One  tenant  in  common  of  a  chattel  against  the  other,  by,  19862. 

One  tenant  in  common  of  land  against  the  other,  by,  19860-19861. 

Petition  by  tenants  in  common  for  sale  of  land  held  in  common,  19865. 

Plea  to  declaration  for  not  accounting,  19863. 

TENDER. 

Admission  of  tender,  19878. 

Assumpsit,  in,  19&78-19882. 

Codes  and  practice  acts,  under,  19871-19876. 

Common  law,  at,  19866-19870. 

Debt,  in,  198S3, 

Demand,  19880,  19S81. 

Demand  after  tender  by  plaintiff,  of,  19877. 

Denial  of  tender,  19879. 

Denying  demand  by  plaintiff  prior  to  tender,  19884. 

Denying  demand  by  plaintiff  subsequent  to  tender,  19885. 

Issuance  of  writ  before  tender,  19882. 

Plea  or  answer,  19866-19877. 

Rejoinder,  19884,  X9885. 

Replication  to  plea,  of,  19878-19883. 

Tender,  of,  19866-19876. 

THEATRES  AND  'i>\iO^'S)—Cross-Rejerence. 

THREATS  AND  THREATENING  LETTERS  (BLACKMAIL). 
Accuse  of  crime  with  intent  to  extort  money,  to,  19886-19890. 
Accuse  of  disgraceful  and  immoral  conduct  with  intent  to  extort  money^ 

to,  19891. 19892. 
Accuse  plaintiff  of  adultery,  to,  19887. 
Accuse   plaintiff  of  attempting   to  obtain    money   by   false  pretenses,  to, 
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THREATS  AND   THREATENING   LETTERS  (BLACKMAIL)  —  Continued. 

Accuse  plaintiff  of  selling  intoxicating  liquors,  to,  19889. 

In  general,  19886. 

Injure  credit  and  reputation  of  another  by  advertising  the  fact  through  cir- 
culars that  he  owes  debt,  to,  19894. 

Injure  person  of  another  with  intent  to  compel  him  to  do  an  act  against  his 
will,  to,  19893. 

Threats  contained  in  letter,  19890,  19892 

Verbal  threats,  19887-19889,  19891. 

TOLLS. 

Action  to  recover  penalty  for  refusing  to  pay  tolls,  19898. 

Action  to  recover  tolls,  19895-19897. 

Codes,  under  the,  19897. 

Common  law,  at,  19895,  19896. 

Passing  over  a  bridge,  for,  19895. 

Passing  through  turnpike  gate,  for,  19896. 

TRADE-MARKS  AND  TRADE  NAMES. 

Action  for  damages  for  fraudulently  simulating  trade-mark,  19899. 

Bill  or  complaint,  19900,  19901. 

Decree,  19902. 

Proceedings  to  restrain  infringement  of,  19900-19903. 

Trade-mark,  19900-19902. 

Trade  name,  19903. 

TRANSCRIPT— Cwjj-y?</^r,f«<r^. 

TRANSFER  OF  CAUSE-  Cross-Reference. 

TRANSFER  TAX. 

Affidavit  concerning  property  of  decedent  and  value  thereof,  19910. 

Appraiser,  notice  by,  19908,  19909. 

Appraiser,  report  of,  19911. 

Decree  assessing  and  fixing  tax,  19912. 

Notice  by  surrogate  of  determination  of  cash  values  of  estates  and  taxes  to 

which  they  are  liable,  19913. 
Order  appointing  appraiser,  19906,  19907. 
Petition  for  appointment  of  appraiser,  19904-19905. 

TRAVERSE  —  Cross-Reference. 

TREASON  AND  OTHER  CRIMES  AGAINST  THE  SOVEREIGNTY  OF  THE 
GOVERNMENT. 
Adhering  to  the  enemy,  19914. 

Advising  persons  to  resist  execution  of  excise  law,  by,  19917. 
Against  slate  government,  19921. 
Against  the  United  States  government,  19919,  19920. 
Attempting  to  usurp  place  of  member  of  legislature,  by,  19918. 
Conspiracy  to  assemble  seditious  meeting,  19915. 
Conspiracy  to  raise  insurrection,  19916-19918. 
General,  in,  19916. 
Levying  war,  19919-19921. 
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TRESPASS. 

Answer  or  plea,  19969-19986. 

Breaking  and  entering  close,  for,  19923-19947. 

Codes  and  practice  acts,  under,  19936-19947. 

Common  law,  at,  19923-19935. 

Complaint,  declaration  or  petition,  19922-19968. 

Concluding  to  the  country,  19993. 

Concluding  with  a  verification,  19994. 

General,  in,  19922,  19987. 

Plea  of  escape  of  cattle  through  defect  in  fence,  to,  19988,  19989. 

Plea  of  liberum  tenementum,  to,  19991. 

Plea  of  license,  denial  of  license,  to,  1990,  19992. 

Rejoinder,  19993,  19994. 

Replication,  19987-19992.  I 

Trespass  to  personal  property,  for,  19948-19968. 

Trespass  to  personal  property,  in  action  for,  19985-19986. 

Trespass  to  real  property,  in  action  for,  19969-19984,  19988-19992. 

TRESPASS  ON  THE  CASE. 
Declaration,  19995. 
Plea,  19996. 

TRESPASS  TO  TRY  TITLE. 

Petition,  19997. 

Plea,  19998. 
TRIAL. 

Affidavit  in  support  of  motion,  20004. 

Entry  of  submission  of  cause  to  jury,  20007. 

Entry  of  waiver,  submission  of  cause,  and  finding,  20002. 

Motion  to  discharge  jury  for  misconduct,  20008. 

Notice  by  sheriff  to  clerk  or  commissioner  of  jurors,  20006. 

Notice  of  motion  for  foreign  jury,  20003. 

Order  for  foreign  jury,  20005. 

Trial  by  foreign  jury,  20003-20006. 

Waiver,  19999-20001. 

Waiver  of  trial  by  jury,  19999-20001. 

TRIAL  OF  RIGHT  OF  V^OVY^ViTY  —  Cross-Re ference. 

TROVER  AND  CONVERSION. 
Action  by  assignee,  20036. 
Action  by  executor,  20037,  20038. 

Action  by  subtenant  against  landlord  of  tenant,  20039. 
Answer,  20040-20044. 

Codes  and  practice  acts,  under,  20018,  20039. 
Common  law,  at,  20009-20017. 
Complaint,  declaration  or  petition,  20009-20039. 

Defendant  had  a  lien  on  alleged  converted  property,  that,  20042,  29043. 
Denial,  20040,  20041. 
Plaintiff  had   a   general    property  in    the   goods   converted,   but   that   the 

defendant  had  a  special  property  in  them  by  reason  of  an   attachment, 

that,  20044. 
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TRUSTEE  PROCESS  —  Cross-Reference. 

TRUSTS  AND  TRUSTEES. 

Accounting  by  trustee,  200S8-20093. 

Advice,  for,  20121. 

Answer,  20066,  20067. 

Answer  denying  trust,  20105-20107. 

Appointing  trustees  and  enjoining  old  trustees  from  acting,  20069. 

Appointment  of  trustee,  20045-20063. 

Ascertain  and  declare  the  rights  of  adverse  claimants  to  real  property,  etc., 

to,  20048. 
Bill  by  a  creditor  of  a  cestui  que  trust  to  obtain   title  to  land  held  in  trust, 

20127. 
Bill,  complaint  or  petition,  20094-20104. 
Bond  of  purchaser  at  trustee's  sale,  20080. 
Bond  of  trustee,  20061-20063. 
Bond  of  trustee  to  sell,  20079. 
Breach  of  trust,  for,  20117-20119. 
Certificate  of  appointment,  20060. 
Conveyance  of  trust  property,  20085,  20086. 
Decree,  20110-20113, 

Decree  directing  conveyance  of  trust  property,  20086. 
Decree  or  order,  20068,  20069. 
Decree  or  order  of  sale,  20074-20078, 
Enjoin  trustees  from  acting,  and  to,  20065. 
Establish  and  enforce  trust,  to,  20094-20101. 
Establishment  and  enforcement  of  trust,  20094-  20113. 
Executor  to  carry  trust  into  execution,  by,  20102. 
Final  account,  20091. 
First  account,  20088,  20089, 
Husband  and  wife  for  payment  of  legacy  bequeathed  to  her,  claiming  also 

a  share  of  the  testatrix's  residuary  estate  under  a  bequest  thereof  in  trust 

for  her  relations,  by,  20103, 
Notice  of  hearing  on  petition,  20049-20051,  20072,  20073. 
Notice  of  hearing  on  petition  for  allowance  of  account,  20088-20091, 
Notice  of  hearing  on  petition  to  release  trust  estate  to  the  cestui  que  trust, 

20123. 
Order  appointing  referee,  20108. 
Order  appointing  trustee,  20053-20059, 
Order  confirming  sale,  20083. 

Order  directing  investment  of  trust  funds,  20124,  20125. 
Order  for  notice  of  hearing  on  petiticn,  20049. 
Order  settling  compensation  of  trustee,  20126, 
Order  that  trustee  mortgage  property,  20087. 
Order  that  trustee  pay  plaintiff  an  amount  for  maintenance   and   support 

pending  suit  to  establish  trust,  20109. 
Order  to  show  cause  why  sale  should  not  be  confirmed,  20082, 
Petition,  20064,  20065. 
Petition  for  appointment.  20045-20048. 
Petition  to  have  trust  property  conveyed,  20085, 
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TRUSTS  AND  TRUSTEES  — G7«/z««^</. 
Petition  to  open  sale,  20084. 
Petition  to  sell  trust  property,  20070,  20071. 

Petition  to  substitute  trustees  and  to  enjoin  trustees  from  acting,  to,  20067. 
Petition  to  substitute  trustees,  to,  20066. 
Proceedings  against  trustees,  201 14-201 20. 
Proceedings  by  and  against  trustees,  20114-20122. 
Proceedings  by  trustees,  20121,  20122. 
Proceedings  to  compel  trustee  to  account,  20092,  20093. 
Recover  trust  funds,  to,  201 14-201 16. 
Removal  and  substitution  of  trustees,  20064-20069. 
Removing  trustees  and  appointing  new  trustees,  20068. 
Report  of  master  recommending  appointment  of  trustee,  20052. 
Sale,  20070-20084. 

Sale,  conveyance  or  mortgage  of  trust  property,  20070-20087. 
Second  account,  20090. 

Services  rendered  to  trustees  and  beneficiaries  of  trust,  20120. 
Substitute  trustees,  to,  20064. 
Sustain  charitable  trust,  to,  20104. 
Trustee's  report  of  sale,  20081. 
Under  a  settlement,  for  advice  and  a  settlement  of  accounts,  20122. 

TURNPIKES. 

Action  against  turnpike  company  to  recover  damages  for  defect  in  road, 

20130. 
Action  by  turnpike  company  to  recover  penalty  for  avoiding  a  turnpike  gate, 

20131. 
Assaulting  collector  of  a  turnpike  company  in   the  execution  of  his  office, 

for,  20135. 
Assembling  to  prevent  the  execution  of  a  turnpike  road  act,  for  tumultuously, 

20138. 
Civil  proceedings,  20128-20131. 
Criminal  proceedings,  20132-20138. 
Cutting  down  and  destroying  turnpike  gate,  20136. 
Endeavoring  to  rescue  person  apprehended  for  attempting  to  cut  down 

turnpike  gate,  for,  20137. 
Extortion,  for,  20133. 
Notice  or  petition  bj'  turnpike  company  for  condemnation  of  right  of  way, 

20128,  20129. 
Not  keeping  toll-gate  open  until  repairs  ordered  had  been  made,  for,  20134. 
Third  person,  against,  20135-20138. 

Toll  collector  of  turnpike  company,  against,  20133-20134. 
Turnpike  company  for  not  repairing  road,  against,  20132. 

ULTRA  VIRES  —  Cross-Reference. 
U  N  D  E  RT  AK I NGS  —  Cross-  Reference. 
UNDUE  l^Y'UJ'^^CY.— Cross-Reference. 
UNINCORPORATED  SOCIETIES. 

Action  against  members  of  unincorporated  association,  20141. 

Action  against  officers  of  unincorporated  association,  20140. 
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UNINCORPORATED  SOCIETIES  —  O'w^/ww^t/. 

Action  by  members  of  unincorporated  association  against  treasurer  of  said 

association  and  sureties  on  his  bond,  20142. 
Action  by  officers  of  unincorporated  association,  20139. 

UNLAWFUL  h.'S>S^WQ\M  —  Cross-Rcference. 

UNLAWFUL  DETAINER. 
Appeal  bond,  20201-20204, 

Attendance  of  defendant,  to  secure,  20158-20172. 
Attendance  of  jury  and  of  defendant,  to  secure,  20173. 
Attendance  of  jury,  to  secure,  20156,  20157. 
Civil  action,  20143-20204. 
Common  law,  at,  20205-20207. 
Complainant,  by,  20201. 

Complaint,  declaration  or  petition,  20145-20155. 
Criminal  prosecution,  20205-20212. 
Defendant,  by,  20203,  20204. 
English,  20208,  20209, 
Entering  a  public  house  and  making  a  noise  therein  and  threatening  bodily 

harm  to  the  owner  thereof,  for,  20207, 
Forcible  entry  and  detainer,  for,  20147-20152. 

Forcible  entry  and  detainer  with  expulsion  of  occupant,  20205,  20206. 
Forcible  or  unlawful  detainer,  for,  20153-20155. 
Foreman,  of,  20174. 
Guilty,  of,  20180-20183. 
Judgment,  20185. 
Not  guilty,  of,  20184. 

Notice  demanding  possession  of  premises  withheld,  20143,  20144. 
Oath  of  jurymen,  20174,  20175. 
Other  jurymen,  of,  20175. 
State,  20210-20212. 
Summons,  20156-20173. 
Under  statute,  20208-20212. 
Verdict,  20176-20184. 
Writ  of  restitution  or  possession,  20186-20200. 

UNNATURAL  C^\U^  — Cross-Re ference. 

UNWHOLESOME  AND  ADULTERATED  FOODS. 

Adultering,  for,  20214-202x9. 

Civil  action  to  recover  damages  for  delivering  adulterated  milk  to  plaintiflf 

20213. 
Criminal  proceedings,  20214-20237. 

Having  in  possession  with  intent  to  sell,  for,  20230-20236. 
Selling,  for,  20220-20229. 
Supplying  a  hospital  with  unwholesome  food,  for,  20237. 

USAGES  AND  CUSTOMS. 

Right  of  common  pasture  by  custom  by  copyholder,  20238, 
Right  of  way  by  custom  by  copyholder,  20239. 
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USE  AND  OCCUPATION. 

Answer  denying  use  and  occupation,  20260. 
At  common  law,  20240-20252. 
Complaint,  declaration  or  petition,  20240-20259. 
Under  codes  and  practice  acts,  20253-20259. 

USURPATION  OF  OFFICE  —  Cross-Reference. 

USURY, 

Actions  for  penalties  and  forfeitures,  20275-20277. 
Actions  to  recover  back  usurious  interest,  20274. 
Criminal  prosecutions  for  usury,  20278. 
Plea  or  answer  of  usury,  20261-20272. 
Replication  to  plea  of  usury,  20273. 
Usury  as  a  defense,  20261-20273. 

VACATING,  OPENING  AND  AMENDING  JUDGMENTS  AND  DECREES.- 

Affidavit  in  support  of  application,  20301-20309. 

Affidavit  resisting  application,  20310. 

Agreement  to  vacate  judgment,  20279. 

Application  to  amend  or  vacate  judgment  or  decree,  20280-20300. 

Bond  to  open  judgments  by  default,  20311. 

Denying  application  to  vacate  judgment  or  decree,  20314-20316. 

Judgment,  order  or  decree,  20314-20331. 

Motion,  20284-20293. 

Motion  to  amend  judgment  or  decree,  20284-20285. 

Motion  to  vacate  judgment  or  decree.  80286-20293. 

Notice  of  judgment  vacating  judgment  or  decree,  20332-20333. 

Notice  of  motion,  20280-20283. 

Notice  that  court  had  no  jurisdiction,  20282. 

Notice  where  decree  was  rendered  by  default,  20283. 

Order  to  show  cause  why  judgment  should  not  be  vacated,  20312-20313 

Petition,  20294-20300. 

Petition  to  amend  decree,  20294. 

Petition  to  suspend  operation  of  decree,  20295. 

Petition  to  vacate  judgment  or  decree,  20296-20300. 

Vacating  judgment  or  decree,  20317-20331. 

VAGRANCY. 

Against  tramp,  20336,  20337. 
Certificate  of  conviction,  20339. 
Commitment,  20340-20342. 
Entering  dwelling-house,  20337. 
Information  or  complaint,  20334-20337. 
Tramp,  of,  20342. 
Warrant  of  arrest,  20338. 

VENDITIONI  EXPONAS—  Cross-Reference. 

VENDOR  AND  PURCHASER. 

Action  by  purchaser  and  damages,  20343-20365. 

Action  by  vendor,  20366-20388. 

Against  personal  representative  of  vendor,  20360-20363. 
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VENDOR  AND  PURCHASER  —  (T^wZ/wzW. 

Against  purchaser,  for  not  fulfilling  agreement  to  purchase,  20384-203S8. 

Against  purchaser,  his  grantee  and  judgment  creditors,  20376. 

Against  vendor,  20343-20359. 

Agreement  of  purchaser  to  discharge  incumbrances  against  property  sold, 

on,  20383. 
Answer,  20381. 
Answer  or  plea,  20364,  20365. 
Complaint,  20380. 

Complaint,  declaration  or  petition,  20343-20363. 
Enforce  vendor's  lien,  to,  20372-20377. 
Purchaser's   covenant   against    nuisances  —  covenant    being  in  deed    only 

executed  by  grantor,  on,  20379. 
Purchaser's  covenant  not  to  use  property  for  specified  purposes,  on,  20380- 

20382. 
Purchaser's  covenant  to  build,  on,  20378. 
Recover  purchase  price  of  property  sold,  to,  20366-20370. 
Reply,  20382. 

Rescind  sale  on  ground  of  fraud,  to,  20371. 
Waste,  to  restrain,  20377. 

VENIRE — Cross- Reference. 

VENUE —  Cross-Reference. 

VERDICT. 

Assumpsit,  in,  20409,  20410. 

Civil  cases,  in,  20389-20414,  20441-20443. 

Criminal  proceedings,  in,  20415-20440,  20444-20446. 

Debt,  in,  20411-20412. 

General  verdict,  20389-20440. 

Guilty,  of,  20415-20433. 

Guilty,  of  not,  20434-20440. 

Special  verdict,  20441-20446. 

Trespass,  in,  20413,  20414. 

VERIFICATIONS. 

Action  is  on  a  written  instrument  for  the  payment  of  money  only,  where, 

205 13-205 1 5. 
Agent  or  attorney  of  party,  by,  20463,  20495-20515. 
Codes,  under,  20464-20523. 
Equity,  in,  20447-20463. 
Member  of  partnership,  by,  20493,  20494. 
Municipal  corporation,  20523. 
Officer  of  corporation,  by,  20516-20523. 
Parties,  by  one  of  several.  20492. 
Party,  by.  20447-20462,  20464-20491. 

VIEW  BY  JURY. 

Order  to  view  locus  in  quo,  20524. 

VOLUNTARY  KS^OClh-llO^  —  Cross-Reference. 

VOTING —  Cross-Reference. 
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WAGERS  —  Cross.Reference. 
WAGES  —  Cross -Reference, 
WAIVER—  Cross.  Reference. 
WAREHOUSEMEN. 

Civil  actions  against  warehousemen,  20525-20531. 

Conducting  warehouse  without  a  license,  20532. 

Criminal  proceedings  against  warehousemen,  20532-20534. 

Failure  to  deliver  property,  for,  20525,  20526. 

Forwarding  goods  according  to  agreement,  for  not,  20531. 

Fraudulent  receipt,  making,  20533. 

Injury  to  goods  by  neglect  to  obey  orders,  for,  20527,  20528. 

Loss  of  goods,  for,  20529,  20530. 

Removal  of  goods  from  warehouse  without  consent  of  holder  of  receipt 
therefor,  20534. 

WARRANTS  OF  ARREST. 

AflSdavit  by  third  person  proving  handwriting  of  the  magistrate  issuing  the 
warrant,  20622. 

Bench  warrant,  20624-20661. 

Certificate  of  county  clerk  as  to  the  official  character  of  the  magistrate  issu- 
ing the  warrant,  20623. 

City  judge,  by,  20608. 

Commissioner  of  the  Circuit  Court  of  the  United  States,  by,  20619. 

Conviction  and  forfeiture  of  recognizance,  upon,  20650-20661. ' 

Coroner,  by,  20609. 

County  judge,  by,  20610. 

Court  of  record,  by,  20595-20607. 

Defendant  arrested,  20662-20688. 

Defendant  arrested  and  released  on  giving  bond,  20691. 

Defendant  not  found,  20689,  20690. 

District  or  Municipal  Court,  by,  2061 1,  20612. 

Execution  of  warrant  in  county  other  than  that  in  which  it  is  issued, 
20621,  20623. 

General,  in,  20535-20623. 

Indictment  found  or  information  filed,  upon,  20627-20645. 

Indorsement  by  magistrate,  20621. 

Indorsement  on  warrant  when  directed  to  other  than  oflScer,  20620. 

Justice  of  the  peace,  by,  20535-20594. 

Mayor,  by,  20613,  20614. 

Offense  is  bailable,  where,  20624,  20625. 

Offense  is  not  bailable,  where,  20626. 

Order  that  bench  warrant  issue,  20624-20626. 

Police  magistrate,  by.  20615-20617. 

Presentment  found,  upon,  20646-20649. 

Return  to  warrant,  20662-20691. 

Village  magistrate,  by,  20618. 

Warrant,  20535-20619. 

Warrant,  the,  20627-20661. 

WARRANTY  —  Cross.Reference. 
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WASTE. 

Action  for  waste  committed,  20692-2071 1. 

Answer  or  plea,  20707-20709. 

Complaint,  declaration  or  petition,  20692-20706. 

Injunction,  20712-20718. 

Judgment,  20710-20711. 

Order  in  cause,  20719-20722. 

Restrain  waste,  proceedings  to,  20712-20725. 

Writ  of  estrepement,  20723-20725. 

WATER  COMPANIES  AND  WATER  WORKS. 

Action    by    water   company    against    municipality    to    recover    for    water 

furnished,  20732, 
Judgment    in    action  to  annul  contract  of  municipality  for  water  works, 

20733. 
Notice  by  water  company  of  appropriation  of  water,  20726. 
Notice  by  water  company  of  location  ofdam  and  aqueduct,  20727. 
Notice  by  water  company  of  location  of  reservoir,  20728. 
Notice  of  application  to  confirm  report  of  commissioners  in  proceeding  to 

acquire  real  estate  for  the  protection  of  sources  of  water  supply,  20730. 
Notice  of  application  to  confirm  report  of  commissioners  in  proceeding  to 

acquire  real  estate  for  water  purposes,  20729. 
Petition  by  attorney-general  for  leave  to  begin  action   to   dissolve   water 

company,  20731. 

WATERS  AND  WATERCOURSES. 

Action  for  cutting  water-pipe  which  conveyed  water  from  plaintiflf's  house, 
20769. 

Action  for  diversion  or  detention,  20759-20767. 

Action  for  flowage,  20738-20758. 

Action  for  flowing  water  from  defendant's  roof  onto  plaintiff's  premises, 
20768. 

Action  to  recover  for  destruction  of  ice-field  caused  by  defendant  maliciously 
and  unnecessarily  drawing  water  from  pond,  20771. 

Action  to  recover  for  pollution  of  stream,  20777,  20778. 

Action  to  recover  for  stoppage  of  logs  by  boom  in  river,  20770. 

Answer  to  petition  to  enjoin  construction  of  levee,  20781. 

Bill  for  injunction  to  restrain  building  of  piers  in  river,  20779. 

Bill  for  injunction  to  restrain  defendants  from  flowing  water  from  defend- 
ant's mill  onto  plaintiff's  land,  20780. 

Civil  action,  20772-20773. 

Constructing  sluices,  trenches  and  channels,  by,  20763. 

Criminal  prosecutions,  20774-20776.  , 

Erecting  dam  above  plaintiff's  dam,  20764. 

Flowage,  20735-20758. 

In  general,  20759-20762. 

Obstruction  by  navigation,  20772-20776. 

Petition  by  owners  of  water-power  for  assessment  of  land  damages  in  gross 
where  annual  damages  have  been  assessed,  20737. 

Petition  to  change  course  of  stream,  20734. 
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Proceeding   by  owner   of  water-power  for   assessment   of  land   damages, 
20735,  20736. 
.   Proceedings  for  injunction,  20779-20781. 
Removing  bank  of   watercourse   above  plaintiff's   mill  and   diverting  the 

water,  by,  20765.  20766. 
Stopping  and  flowing  back  water  to  plaintiff's  mill,  by,  20767. 

WAYS  —  Cross-Reference. 

^Y.h.VO^'i—  Cross-Reference. 

WEIGHTS  AND  MEASURES. 

Against  baker,  for  selling  loaves  of  bread  under  weight  and  obtaining  pay 

for  them,  under  the  pretense  that  they  were  of  full  weight,  20784. 
Indictment  or  information,  20782-20784. 
Mandamus  to  compel  city  to  accept  inspector's  bond,  20785 
Selling  by  false  weights  or  measures,  for,  20782,  20783. 

WHARVES  AND  WHARFINGERS. 
Civil  proceedings,  20786-20791. 
Complaint,  declaration  or  petition,  20786-20790. 
Indictment  for  charging  larger  fee  than  the  law  allowed  for  use  of  wharf, 

20792. 
Plea  of  reconvention  to  action  for  wharfage,  20791. 

WILLS. 

Bill,  complaint  or  petition  to  construe  will,  20793-20797. 
Construction  of  wills,  20793-20800 
Decree  or  judgment  construing  will,  20799-20800 
Establishment  of  lost  or  destroyed  will,  20801. 
Order  to  show  cause,  20798. 

WITNESSES. 

Action  against  defaulting  witness  for  damages,  20822,  20823. 

Affidavit  of  defendant  in  criminal  action  to  procure  attendance  of  witness, 

20802 
Attachment  of  defaulting  witness,  20815,  20816. 
Attachment  of  witness,  2080.^,  20809. 
Citation   to  defaulting   witness  to  show  cause   why  conditional   judgment 

should  not  be  made  final,  20817. 
Citation   to  sureties  of  defaulting   witness  to  show  cause  why  conditional 

judgment  should  not  be  made  final,  20818. 
Commitment  of  witness  appearing  and  refusing  to  testify,  20821. 
Default  of  witness,  20813,  20820. 

Final  judgment  against  defaulting  witness,  20819.  20820. 
Indictment  for  persuading  a  witness  not  to  give  evidence,  20824. 
Notice  to  defaulting  witness  of  motion  for  judgment  against  him,  20813. 
Order  to  procure  convict  as  a  witness,  20803. 
Procuring  attendance  of  witness,  20802,  20812, 
Recognizance  of  witness,  20810-20812. 
Rule  nisi  on  defaulting  witness,  20814. 

WOODS  AND  YOVi.'E.'S.T^—  Cross-Reference. 

1097  Volume  18. 


References  Indicate  INDEX.  the  Number  of  Form. 

WORK  AND  LABOR. 

Answer  or  plea,  20845,  20847. 

Building  boat,  for,  20827. 

Building  chairs,  for.  20S28. 

Commission  for  selling  mines  and  minerals,  for,  20832. 

Commission  for  selling  premises,  for,  20829,  20831. 

Complaint,  declaration  or  petition,  20825,  20S44. 

Constructing  railroad,  for,  20S33.  20834. 

Denial  of  claim  and  that  plaintiff  was  discharged  for  cause  with  counter- 
claim,,20846. 

Denial  of  contract  and  that  contract  was  made  with  plaintiff  and  another 
and  that  work  had  not  been  completed,  20S45. 

Exterminating  prairie  dogs,  for,  20835. 

Grafting  trees,  for,  20836. 

In  general,  20825,  20826. 

Labor  on  farm,  for,  20837. 

Labor  on  railroad,  for,  20838. 

Managing  factory,  for,  20839. 

Managing  farm  and  caring  for  owners  thereof,  for,  20841. 

Managing  farm,  for,  20840. 

Penalty  for  withholding  payment  for,  20844. 

Quarrying  and  dressing  granite,  for,  20842. 

Services  of  attorney,  for,  20843. 

That  plaintiff  failed  to  complete  contract  within  a  stipulated  time,  20847. 

WRIT  OF  ASSISTANCE— Cr^.fj.v?d/^r^«r^. 

WRIT  OF  CERTIORARI  —  Cross-Re ference. 

WRIT  OF  ERROR— 0^.fj-i?</d'r<f«<r^. 

WRIT  OF  INQUIRY  — Cr^jj-i?</>r^«<r^. 

WRIT  —  Cross-Re  ference. 

1098  Volume  18. 


LAW  LIBRARY 

UNIVERSITY  OF  CALIFORNU 

LOS  ANGELES 


UC  SOUTHERN  REGIONAL  LIBRARY  FACILITY 


A     000  774  279    4 


m-.' 


